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HORilt. 


ON  THE  DIMINUTION  OP  CHANCERY 
BUSINESS. 

If  our  readers  will  turn  to  that  part  of  the 
preaent  number^  which  contains  the  list  of 
causes,  and  other  matters  now  pending 
before  the  Conrt  of  Chancery,  and  will  refer 
back  for  about  two  or  three  years  to  this 
work,  at  the  commencement  of  Michaelmas 
Term,  they  will  at  once  be  struck  (if  their 
attention  has  not  otherwise  been  called  to 
it,)  with  the  extraordinary  change  which 
has  taken  place  in  the  business  of  ^e  Court. 
In  the  former  periods  there  was  frequently 
an  arrear  of  700  or  800  causes ;  there  is 
now,  if  the  five  Equity  Judges  set  them- 
selves  heartily  to  the  task,  not  much  more 
than  a  good  week's  work !  Let  any  of  our 
readers  acquainted  with  Equity  business, 
for  a  moment  consider  these  lists,  and  he 
will  at  once  see  how  little  fresh  business  for 
the  dehberatiye  functions,  of  the  Court,  has 
really  sprung  up.  Set  aside  the  list  of 
appeals,  which  of  course  is  the  result  of  old 
business,  and  take  out  the  usual  average  of 
<M)nsent  causes  and  short  causes,  and  very 
little  remains ;  and  their  would  appear  to 
be  only.nine  new  causes  set  down  since  the 
closing  of  the  Courts  for  the  long  vacation! 
Of  course  we  have  no  wish  to  see  any  long 
or  improper  arrear;  but  this  appears  to  us 
BO  strange,  and  on  some  accounts  so  alarm- 
u^i  that  we  shall  endeavour  to  discover  the 
cause. 

Are  we  approaching  that  period  when 
the  great  sources  of  the  jurisdiction  of  a 
Court  of  Equity  are  about  to  fail?  Are 
Blatters  of  fraud,  accident,  mistake,  ac- 
count, and  trusty  of  less  ordinary  occur- 
f^nce  than  heretofore }  The  population,  the 
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ttkAB,  the  wealth  of  this  country  have  all 
increased  fourfold  since  the  time  of  Lord 
Hardwicke,  and  yet  it  has  been  proved  that 
the  same  number  of  bills  only  is  now  an- 
nually filed  as  in  his  time.  Do  men  then 
no  longer  require  the  aid  of  Courts  of  Equity 
to  adjust  their  rights  7  Do  they  more  seldom 
commit,  or  more  easily  suffer  wrong  ?  Are 
the  exigencies  of  society  such  that  they  can 
dispense  with  the  aid  of  the  Lord  Chancellor? 
Are  there  secret  tribunals  of  arbitration,  un^' 
known  to  the  profession  ?  Are  there  uiiseen 
Halls  of  Conoliation,  and  Courts  of  Recon- 
cilement, in  which  the  whole  process  by 
bill  and  answer  is  avoided,  and  the  Master's 
office^holly  dispensed  with|?  Or  is  the  happy 
age  approaching  when  law  and  lawyers  are 
to  cease  to  exist,— rwhen  attorneys  and  so- 
licitors, and  barristers,  and  qu^n's  counsel 
are  to  be  mere  matter  of  history  ?  We  fear 
that  we  can  hold  out  no  such  happy  pros- 
pect to  such  of  our  readers  as  may  not  be 
interested  in  the  preservation  of  the  species.. 
The  world,  we  are  persuaded,  is  not  entirely 
reformed ;  the  miUenium  is  still  in  the  dis- 
tance ;  and  the  relief  which  the  Courts  of 
auity  should  administer  is,  as  we  firmly 
ieve,  more  required  tlian  ever.  "Why 
then  is  there  this  falling  off  in  business  ? 

Is  there  any  want  of  iudges,  of  counsel* 
or  of  solicitors,  to  conduct  the  business  ? 
No,  thank  God !  there  are  five  judges,  all 
able  and  willing ;  about  six  hundred  equity 
barristers,  including  an  overflowing  of  silk 
gowns;  each  of  whom  is  now  equitably,  ac- 
cording to  the  printed  list,  entitled  to  one- 
fourth  of  a  cause;  and  about  ten  thou- 
sand solicitors,  who  may  possibly,  on  the 
homeopathic  principle,  be  nourished  by 
some  indefinable  proportion  of  the  same 
list,  but  who  certainly  cannot  properly  be 
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aaid  to  have  any  one  of  them  a  cause  ripe 
for  hearing,  if  justice  be  done  to  all.  It 
cannot  then  be  said  that  either  judges, 
counsel,  or  solicitors  are  lacking :  it  is 
suitors  only  that^do  not  abound  in  an  equal 
proportion. 

Is  it  then  the  principles  of  a  Court  of 
Equity  which  are  unpalatable  ?  No !  it  is 
universally  admitted  that  they  are  admir- 
able :  and  no  substantial  alteration  of  them 
is  wished  or  proposed  by  any  one. 

Where  then  is  the  obstacle  ?  If  the 
causes  of  equitable  jurisdiction  abound ;  if 
the  principles  of  the  Court  are  unobjection- 
able ;  if  the  judges  and  the  practitioners  of 
the  Court  are  able  and  willing,  why,  instead 
of  nine  new  causes,  are  there  not  nine  hun- 
dred ?  It  is  simply  because  the  practice  of 
the  Court  is  so  tedious,  vexatious,  and  op- 
pressive, that  it  is  now  no  longer  to  be  en- 
dured. It  is  because  the  fees  levied  on  the 
suitor  are  so  enormous  that  they  are  into- 
lerable, and  cannot  be  paid.  It  is  because 
the  preliminary  expenses  in  a  cause  are  so 
unprecedented  that  it  cannot  be  prosecuted: 
and  thus  it  is  that  rights  are  compromised  of 
abandoned,  because  parties,  aye,  and  prac- 
titioners, cannot  endure  the  pressure.  We 
are  not  exaggerating  the  case  one  tittle,  and 
we  are  persuaded  that  all  our  readers,  prac- 
tically acquainted  with  the  subject,  will  bear 
Us  out,  when  we  say  that  the  charges 
imposed  by  the  orders  of  Michaelmas  Term 
last,  have  stifled  hundreds  of  causes ;  and  we 
aay,  without  fear  of  contradiction,  that  since 
these  orders  came  into  operation  there  has 
been  a  gradual  decline  in  the  business  of 
the  Court  of  Chancery.  Now,  it  follows 
that  this  is  injurious  to  the  profession; 
and  being  so,  it  is  our  duty  to  prodaim 
it  and  expose  it ;  but  is  it  only  the  pro- 
fession that  is  injured?  Is  it  not  quite 
clear  that  all  this  falls  on  the  suitor  with 
ten-fold  force  ? 

At  the  commencement  of  another  Mi- 
chaelmas Term,  when  a  year's  experience 
has  fuUy  confirmed  all  our  apprehensions, 
and  when  the  effect  of  these  orders  is  most 
painfuUy  felt  by  all,  we  must  be  permitted 
to  ask  what  are  the  measures  intended  for 
the  relief  of  the  suitors  of  the  Court  of 
Chancery  ?  Are  these  fees  still  to  be  wrung 
from  the  miserable  remnaUt  of  suitors  who 
remain?  Where  are  the  new  Orders  in 
Chancery,  which  we  have  so  long  been 
promised?  Where  is  the  new  code  of 
practice,  which  was  to  simpUfy  and  expe- 
dite the  proceedings  of  the  Court  ?  What 
fees  are  to  be  taken  off?  What  burthen  is 
to  be  rendered  less  heavy  ?  How  is  the 
practitioner  to  be  relieved,  so  that  hie  may 


be  enabled  to  bear  the  pressure  which  is 
now  upon  him  ? 

We  do  say,  it  is  the  duty  of  the  Heads  of 
the  Court  to  concede  these  matters.     We 
speak  not  of  suppositions.     We  appeal  to 
the  facts  of  the  case ;  and  while  we  wish  not 
to  fail  in  respect  for  the  learned  Judges, 
we  should  lamentably  desert  our  duty  if  we 
did  not  tell  them  that  some  steps  must  be 
taken,  and  that  the  fees  must  be  reduced. 
We  appeal,  indeed,  with  confidence  to  them, 
the  rather  that  as  long  as  the  present  state 
of  things  is  suffered  to  exist,  they  labour 
under  a  great  and  obvious  reproach.     If 
the  Judges  were  inefiicient ; — if  they  were 
slothful ;  —  if  they  were  careless  of  the  in- 
terest of  the  suitor ; — if  they  only  considered 
their  own  ease; — it  is  obvious  that  they 
would  not  be  desirous  of  altering  a  state  of 
things  which  practically  shuts  up  the  Court 
of  Chancery,  and  lessens  their  own  lalyot^r ; 
but  as  they  have  no  such  feelings,— as  they 
are  not  only  able,  but  as  willing  as  able  to 
do  their  duty,— they  are  bound  to  attempt 
some  remedy  for  the  great  evils  which 
exirt.    Let  it  not,  in  particular,  be  said  of 
the  Lord  Chaneellor,  that  the  only  orders 
he  made  were  orders  increasing  the  bur* 
thens  of  his  suitors,  and  that  while  oth^ 
great  Judges  were  handed  down  to  pos- 
terity as  masters  of  equity,  he  was  only 
great  in  the  doctrine  of  compensation  I 
The  only  order  connected  with  the  Court 
of  Chancery  which  we  find  since  the  long 
vacation  is  the  following  Return  of  Coui^ 
pensations  chargeable  on  the  Buitora'  Fee 
Fund,  pursuant  to  the  act  5  &  6  Vict,  c; 
103,  wnich  will  at  once  show  completely 
the  Six  Clerks  have  been  abolished.    And 
bad  as  this  is,  we  fear  that  other  orders, 
still  more  deplorable,  have  been   signed, 
although,  as  Purhament  is  not  sitting,  they 
cannot  bepriuted. 


Per  Ann«tn,  fbr  Lift. 

John  Bentall,  Esq.,  Clerk  of  En-      Jt  j>.  d. 

roImeDts   411  5  0 

Thomas  Hall  Plumer,  Esq.,  ditto    411  5  0 

Lancelot  BaugU  Allen,  Esq.,  ditto    411  5  0 

Francis  Vesey,  Esq.,  Six  Clerk    . .  1 ,577  18  Q 

Edw.  Vernon  Utterson,  Esq.,  ditto  1 ,577  IB  6 

William  Turton,  Esq.,  ditto 1,577  18  6 

Lancelot  fiaugh  Allen,  Esq.,  ditto  1,577  18  6 

Henry  Gawler,  Esq.,  ditto 1,577  18  6 

John  Mitford,  Esq.,  Deputy  Clerk 

of  Enrolmento 707  13  7 

Per  Annum ....  ^£9,831     1  1 

H.  J.  Pbrrt,  Principal  Secretary; 

Principal  Secretary's  Office, 
IStb  Jalj,  1843. 


Practical  Points  of  General  Imterut.-^Changes  in  the  Law. 


PRAOrrOAL  POINTO  OF  GENERAL 
INTEREST. 


LIFE   IMSURANCB. 

A  CI.AU8B  it  Ttry  usually  inMrtedin  policies  of 
fife   imunuice,    exemptiofc   the  office  from 
payment  of  the    money  on   the   suicide  of 
the   person  insured.      When   the  policy    ii 
wholly  sUent  on  this  snbject^  there  U  no  doubt 
that  the  money  may  be  recovered,  when  the 
suicide  can  be  clearly  proved  to  be  the  result 
of  a  diseased  mind.    The  jimioabie  Life  Inau- 
wance  w.  Bodand,  10  Selw.  N.  P.    lOih  ed. 
1033  r  4  Bli.  194.    Bot  when  there  is  an  ex- 
ception if  the  party  insured  **  commit  suicide/' 
or  **  die  by  his  own  bands/'  there  is  some  diffi- 
culty in  oominsf  to  a  correct  conclusion.    1  n  an 
■nreported  case,  mentioned  arguendo  hjJFilde, 
Seryt.,  5  Scott,N.  $.  422,  of  Oamtt  v.  Barclay, 
which  was  ao  actlott  brought  by  the  executors 
of  one  Daniel  Rainier,  on  a  policy  for  3000/., 
effected  is-  the  Rock  Assurance  Office ;  the 
policy  dki  oontahi  a  proviso  against  suldde*  and 
It  appesrod  thsit  Mr.  Rainier,  who  had  before 
shewn  st mptoms  of  mental  aberration,  had 
left  his  house  between  iVve  and  six  o*clock  in 
the  afternoon,  and  was  on  the  following  morn- 
Wig  fouM  drowned,  under  peculiar  circum- 
iCanoes,  i»  n  pond«    A  coroner's  inquest  had 
retameid  a  TeMict  that  he  had  destroyed  him- 
uMi  being  in  an  unsound  state  of  mind.   Lord 
Q*B^Al0mmier,  who  tried  the  action,  said  to  the 
Jury,  ^  He  was,  beyond  all  doubt,  insane.  You 
must  make  hi  some  degree  a  leap  in  the  dark. 
I  hate  seldom  met  with  a  case  in  which  there 
was  equal  unrertamty.   When  a  man  is  found, 
under  the  circumstaircea  detailed  in  the  evi- 
deuce  yoo  have  hesrd,  drowned  in  a  pond, 
being  proved  to  have  been  previously  in  a  state 
of  derangement,  the  primi  facie  presumption 
is,  that  be  went  there  for  tbe  purpose  of  self 
destroction.    The  question  is,  whether  the 
evidearce  tliat  has  been  adduced  removes  that 
pnm$  fade  pfesomption?      You  are  left  to 
gnefs.    It  Is  difficult  to  apply  the  rules  of 
ressoiir  to  the  conduct  of  one,  who  is  eonfes-* 
sedly  not  acting  under  the  influence  of  reason. 
It  is  for  yon  .to  cut  this   knot."    Tbe  jury 
relumed  a  verdict  for  the  plaintiff,  for  the  sum 
Iniured^  being  of  opinion  '*  that  Mr.  Rainier 
did  not  commit  suicide ;"  and  their  verdict  was 
acquiesced  in.    In  a  very  recent  case  of  Borra^ 
date  V.  Hunter,  which  was  first  reported  by 
Mr.  Scott  for  this  work^  36  L.  O.  112,  and 
sulisequently  more  at  length,  6  Scott,  N.  8., 
418;  the  facts  were  these:  In  the  year  1828, 
a  policy  was  effected  by  one  W.  B.,  upon  bis 
Own  life,  in  the  London  Assurance  Society, 
with  a  proviso  that  in  case  the  assured  should, 
among  other  things,  die  hy  his  own  hands,  the 
policf  should  be  void.    In  1838,  the  assured, 
being  at  the  time  of  unsound  mind,  precipi^ 
tated  himself  from  Vauxhall  Bridge  into  the 
Thames,  and  was  drowned.      In  an  action 
hrooght  by  his  executor  upon  the  policy,  the 
jarf  found  that  the  assured  *'  volnntanly  threw 
hiioself  into  the  river,  knowing  at  the  time  that 
keshottld.thereby  destroy  his  life,  and  intending 


thereby  to  do  so ;  but  at  the  time  of  committing 
the  act  be 'was  not  capable  of  judging  between 
right  and  wrong  t"  and  it  was  held  by  Colt* 
man,  Erthine,  w^aMaule,  J  J.,  Tindal,  C.  J., 
distentiente,  that  upon  this  finding  the  de- 
fendant was  entitled  to  the  verdict;  and  that 
the  proviso  embraced  all  cases  of  intentional 
self  destroction.  There  .are  some  circum- 
stances, however,  in  addition  to  the  great 
weight  to  be  given  to  tbe  doubts  of  the  Chief 
Justice,  which  go  somewhat  to  bhake  this  deci- 
ion.  The  life  of  W.  B.  had  also  been  assured 
in  the  Law  Life  Assurance  and  Equitable  Offices* 
one  of  these  assurances  being  effected  by  Mr. 
B.  himself,  about  two  years  before  his  decease. 
These  several  sums  were  paid  without  demur, 
and  the  principal  case  was  compromised,  the 
office  agreeing  to  paj  the  executor  of  the 
deceased  the  value  of  the  policy  on  the  day 

K receding  the  day  of  his  decease,  and  to  forego 
16  costs.  Borradals  v.  Hunter,  5  Scott,  N.  S.» 
418. 


CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 

APPllBBBiraiON  OF  ormNDBnS  IN  PRANCB. 

6  &  7  Vict.  c.  75. 
An  Act  for  (living  effect  to  a  Convention  between 
Her  Majesty  and  the  King  of  the  French  for 
the  apprehension  of  certain  offenders. 

^^  [22d  August,  1843.] 

Certain  offenders  to  be  apprehended  on  re- 
quisition of  the  ambassador  of  the  King  of  the 
l!V«icA.— Whereas  by  a  convcwtion  between 
her  Majesty  and  the  King  of  the  French,  sign- 
ed  at  London  on  the  thirteenth  day  of  February 
in  the  year  one  thousand  eight  hundred  and 
forty-three,  the  ratifications  whereof  were  ex- 
changed at  London  on  the  thirteenth  day  of 
March  in  the  same  year,  it  was  agreed,  *'  that 
the  high  contracting  parlies  should,  on  reqqi- 
sition  made  in  their  name  through  the  medium 
of  their  respective  diplomatic  agents,  deliver 
up  to  justice  presons  who,  being  accused  of 
the  crimes  of  murder  (comprehending  the 
crimes  designated  in  tiie  French  penal  code  by 
the  terms  assassination,  parricide,  infanticide, 
and  poisoning),  or  of  an  attempt  to  commit 
murder,  or  of  forgery,  or  of  fraudulent  bank- 
ruptcy, committed  witliin  the  jurisdiction  of 
the  requiring  party,  should  seek  an  asylum  or 
should  be  found  within  the  territories  ol  the 
other;  provided  that  this  should  be  done  only 
when  the  commission  of  the  crime  should  be 
so  established  as  that  the  laws  of  the  country 
where  the  fugitive  or  person  so  accused  should 
be  found  would  justify  his  apprehension  and 
commiti^eiit  for  trial  if  the  crime  had  been 
there  committed ;"  and  it  is  by  the  said  con- 
vention further  stipulated,  "  that  on  the  part 
of  the  British  governmenli  the  surrender  should 
he  made  only  on  the  report  of  a  jud^e  or  ma- 
gistrate duly  authorissed  to  take  coj^nizance  of 
the  acts  charged  i^^ainst  the  fugitive  in  the 
warrant  of  arrest  or  other  equivalent  judicial 
B  2 
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<)ocam6nt  issued  by  a  jud^e  or  competent  ma- 
gistrate in  France,  and  likewise  clearly  setting 
forth  the  said  acts ;  and  it  is  by  the  said  con- 
vention further  stipulated  and  a^p-eed,  "  that 
tlie  expenses  of  any  detention  and  surrender 
made  in  virtue  of  the  stipulations  herein-before 
recited  should  be  borne  and  defrayed  by  the 
government  in  whose  name  the  requisitiun 
should  have  been  made ;"  and  it  is  by  the  said 
convention  further  stipulated  and  agreed, 
"tliat  the  provisions  of  the  said  convention 
sliould  not  apply  in  anv  manner  to  crimes  of 
murder,  forgery,  br  fraudulent  bankruptcy 
committed  antecedently  to  the  date  thereof) 
and  it  is  by  the  said  convention  further  ttipu* 
lated  and  agreed,  '*  that  the  9aid  convention 
should  be  in  force  until  after  the  first  day  of 
January  in  the  year  one  thotisand  eight  hun- 
dred and  forty-four,  after  which  date  either  of 
the  high  contracting  parties  should  be  at  liberty 
to  give  notice  to  the  other  of  its  intention  to 
put  an  end  to  it,  and  it  should  altojprether  cease 
and  determine  at  the  expiration  ofsix  months 
^  from  the  date  of  such  notice :"  and  whereas  it 
18  expedient  that  provision  should  be  made  for 
carrying  the  said  convention  into  effect :  Be  it 
therefore  enacted  by  the  Queen*i  most  excel- 
lent Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  in 
case  requisition  be  duly  made,  pursuant  to  the 
said  convention,  in  the  name  of  his  Majesty 
the  King  of  the  French,  by  his  ambassador  or 
other  accredited  diplomatic  absent,  to  deliver 
up  to  justice  any  person  who,  being  accused 
of  having  committed,  after  the  ratification  of 
the  said  convention,  the  crime  of  murder 
(comprehending  the  crimes  designated  in  the 
French  penal  code  by  the  terms  assassination, 
parricide,  infanticide,  and  poisoning),  or  of  an 
attempt  to  commit  murder,  or  of  forgery,  or 
of  fraudulent  bankruptcy,  within  the  territories 
and  jurisdiction  of  his  said  Majesty  the  King 
of  the  French,  shall  be  found  within  the  do- 
minions of  her  Majesty,  it  shall  be  lawful  for 
one  of  her  Majesty's  principal  secretaries  of 
state,  or  in  Ireland  for  the  chief  secretary  of  the 
Lord  Lieutenant  of  Ireland,  and  in  any  of  her 
Majesty's  colonies^  or  possessions  abroad,  for 
the  officer  administering  the  government  of 
any  such  colony  or  possession,  by  warrant 
under  his  hand  and  seal,  to  signify  that  such 
requisition  has  been  so  made,  and  to  require 
ail  justices  of  the  peace  and  other  magistrates 
and  officers  of  justice  within  their  several  ju- 
risdictions to  govern  themselves  accordingly, 
and  to  aid  in  apprehending  the  person  su  ac- 
cused and  committing  such  person  to  gaol, 
for  the  purpose  Of  being  delivered  up  to  justice, 
according  to  the  provisions  of  the  said  con- 
vention, and  thereupon  It  shall  be  lawful  for 
any  Justice  of  the  peace,  or  other  person  having 
power  to  commit  for  trial  persons  accused  of 
crimes  against  the  laws  of  that  part  of  her 
Alajesty's  dominions  in  which  such  supposed 
offender  shall  be  found,  to  examine  upon 
oath  any  person  or  persons  touching  the 
truth  of  sucb  diarge«  and,  upon  such  evidence  j 


as  according  to  the  laws  of  that  part  c^  1i<r 
Majesty's  dominions  would  justify  the  appre- 
hension and  committal  for  trial  of  the  person 
so  accused  if  the  crime  of  which  be  or  ?he 
shall  be  so  accused  had  been  there  com  mitt  ed. 
it  shall  be  lawful  for  such  justice  of  the  peace; 
or  other  person  having  power  to  commit  at 
aforesaid,  to  issue  his  warrant  for  the  appre« 
heusion  of  such  person,  and  also  to  commit 
the  person  so  accused  to  gaol,  there  to  remain 
until  delivered  pursuant  to  sach  reqnisitifm  at 
aforesaid. 

2.  Copies  of  the  depositions  mag  be  gioen^  ms 
evidence. — ^Provided  always,  and  be  it  enacted^ 
that  in  every  sach  case  copies  of  the  depositloM 
upon  which  the  original  warrant  was  granted^ 
certified  under  the  band  of  the  person  or  per-. 
sons  issuing  sucb  warrant,  and  attested  opon 
the  oath  of  the  partjf  producing  them  to  be 
true  copies  of  the  onginal  depositions,  ni«r  be 
received  in  evidence  of  the  criminality  of  the 
person  apprehended. 

3.  Ofenders  to  be  deUoered  i»k-*And  ba  il 
enacted,  that  it  shall  be  lawful  tor  one  of  lier 
Maiesty's  principal  secretaries  of  state,  or  in 
Ireland  for  the  chief  secretary  of  the  Lord 
Lieutenant  of  Ireland,  and  in  any  of  her  Ma- 
jesty's colonies  or  possessions  abroad  for  the 
officer  administering  the  government  of  any 
such  colony  or  possession,  by  warrant  under 
his  hand  and  seal  to  order  the  peraon  so  com* 
mitted  to  be  delivered  up  to  such  persoq  or 
persons  as  shall  be  duly  authorised  in  the 
name  of  the  said  King  of  the  French  to  receive 
the  person  so  committed,  and  convey  such 
person  to  the  dominions  of  the  said  King  of 
the  French,  to  be  tried  for  the  crime  of  which 
such  person  shall  be  so  accused,  and  aoch 
person  shall  be  delivered  up  accordiogly  \  and 
it  shall  be  lawful  for  the  person  or  persons 
authorised  as  aforesaid  to  receive  the  person 
so   charged  with  crime  and   committed    aa 
aforesaid,  to  hold  such  person  in  custody, 
and  take  him  or  her  to  the  dominions  of  the 
king  of  the    French   pursuant   to  the  said 
convention ;  and  if  the  person  ao  accused  shall 
escape  out  of  any  custody  to  which  he  or  abe 
(hall  be  committed,  or  to  which  he  or  she  shall 
be  delivered  as  aforesaid,  it  shall  be  lawful  lo 
retake  such  person,  in  the  same  manner  aa 
any  person  accused  of  any  crime  against  the 
laws  of  that  part  of  her  Majesty's  dominions 
to  which  he  or  she  shall  so  escape  may  be  re- 
taken upon  an  escape :  provided  always,  that 
no  justice  of  the  peace  or  other  person  shall 
itfsue  his  warrant  for  the  apprehension  of  any 
such  supposed  offender  until  it  shall  have  been 
proved  to  him,  upon  oath  or  by  affidavit,  that 
the  party  applying  for  such  warrant  is  the 
bearer  of  a  warrant  of  arrest  or  other  enuiva- 
lent  judicial  document,  issued  by  a  juage  or 
competent  magistrate  in  France,  authenticated 
in  such  manner  as  would  justify  the  arrest  of 
the   supposed  offender  in  France  upon  the 
same  charge,  or  unless  itshall  appear  to  him  that 
the  acts  charged  against  the  supposed  offender 
are  clearly  set  forth  in  such  warrant  of  arrest 
or  otlier  equivalent  judicial  document. 

4.  After  tm  months  the  persons  apprehended 


XJkamfes  in  the  Low. 


iga^  heiiickarptd  if  M  cain^^d  oa^ofhet 
Majeity*9  (^bnmwom*— And  ba  it  enacted,  that 
where  any  penoawbo  shall  have  been  com- 
muted under  this  act,  to  remain  until  delivered 
up  pareuant  to  reqoialtioos  as  aforesaid,  shall 
not  be  delivered  up  pursuant  thereto,  and 
conveyed  out  of  her  Maje8ty*s  dominions,  within 
two  cidendar  months  after  such  commitut,  over 
and  above  the  time  actually  reuuired  for  coo- 
veyini^  the  prisoner  from  the  gaol  to  which  he  or 
she  was  committed  by  the  readiest  way  out  of 
her  Majesty's  dominions,  it  shall  ineveqr  such 
case  be  lawful  for  any  of  her  Majesty's  judges 
in  that  part  of  her  Majesty's  dominions  in 
which  toch  supposed  offender  shall  be  in  cus- 
tody,  upon  application  made  to  him  or  them 
by  or  on  behalf  of  the  person  so  committed, 
and  upon  proof  made  to  him  or  them  that 
reasonable  notice  of  the  intention  to  make  such 
application  has  been  given  to  some  or  one  of 
her  Majesty's  principal  secretaries  of  state  in 
Great  Britain,  or  in  Ireland  to  the  chief  sec^ 
retary  of  the  Lord  Lieutenant  of  Ireland,  and 
in  any  of  her  Majesty's  colonies  or  possessions 
abroad  for  the  officer  administering  the  govern- 
ment of  any  such  colony  or  possession,  to  order 
the  person  so  committed  to  be  discharged  out 
of  custody,  unless  sufficient  cause  shall  be 
shown  to  such  judge  or  judges  why  such  dis* 
charge  ought  not  to  be  ordered. 

6.  Umits  of  HU  ac*.— And  he  it  enacted, 
that  if,  by  any  law  or  ordinance  to  be  hereafter 
made  by  the  local  legishituna  of  any  British 
colony  or  possession  abroad,  provision  shall 
be  made  for  carrying  into  complete  effect 
within  such  colony  or  possession  the  objecU 
of  this  present  act  by  the  substitution  of  some 
other  enactment  In  lieu  thereof,  then  it  shall 
be  competent  to  her  Majesty,  with  the  advice 
of  her  Privy  Council,  (if  to  her  Majesty  in 
council  it  shall  seem  meet,  but  not  otherwise.) 
to  suspend  the  operation  within  any  such  co* 
lony  or  possession  of  this  present  act  so  long 
as  such  substituted  enactment  shall  continue 
in  force  there,  and  no  longer. 

6.  Coii/uiiMwweo/ac^— And  be  it  enacted, 
that  this  act  shall  continue  in  force  during  the 
continnance  t>f  the  said  convention. 


APPRBBINilOM  OF  OFFBNDnS.— AUBIIICA 

6  &  7  Vict.  c.  76. 
Am  Act  far  gtomg  effect  to  a  Treaty  between  her 
Majetiy  and  the  United  States  of  America 
for  the  Appreheneion  of  certain  Offenders. 

[22d  August,  1843.] 

Csrtatn  offenders  to  be  apprehended  on  regmsi- 
Hon  of  the  United  5te*es.— Whereas  by  the 
tenth  a^icle  of  a  treaty  between  her  Majesty 
and  the  United  States  of  America,  signed  at 
Wsshington  on  the  ninth  day  of  August  in  the 
.year  one  thousand  eight  hundred  and  forty- 
two,  the  ratifications  whereof  were  exchanged 
at  London  on  the  thirteenth  day  of  October  in 
the  same  year,  it  was  agreed  that  her  QJajesty 
and  the  said  United  i>tates  should,  upon  mu- 
tual requisitions  by  them  or  their  ministers, 
•officcn,  or  authorities  respectively  made,  de- 


liver up  to  justice  all   persons    who.    being 
charged  with  th6  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  utter- 
ance of  forged  paper,  committed  within  the  . 
jurisdiction  of  either  of  th^  high  ccntracting' 
parties,  should  seek  an  asylum  or  should  be 
found  within  the  territories  of  the  other;  pro- 
vided, that  this  should  only  be  done  upon  such 
evidence  of  criminality  as  according  to  the  laws 
of  the  place  where  the  fugitive  or  person  so 
charged  should  be  found  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime 
or  otfence  had  been  there  committed,  and  that 
the  respective  judges  and  other  magistrates  of 
the  two  governments  should  have  power,  juris- 
diction, and  authority^  upon  complaint  m^de 
under  oath,  to  isnue  a  warrant  for  the  appre* 
bension  of  the  fugitive  or  person  so  charged, 
so  that  he  might  be  brought  before  such  judgea 
or  other  magistrates  respectivel^r,  to  the  end 
that  the  evidence  of  criminality  might  be  heard 
and  considered,  and  if  on  such  hearing  the 
evidence  should  be  deemed  sufficient  to  sustain 
the  charge,  it  should  be  the  duty  of  the  exa- 
mining judge  or  magistrate  to  certify  the  same 
to  the  proper  execative  authority,  that  a  war^ 
rant  might  issue  for  the  surrender  of  such 
fugitive,  and  that  the  expence  of  such  appre* 
hension  and  delivery  should  be  borne  and  de- 
frayed by  the  party  making  the  requisition  and 
receiving  the  fugitive ;  and  it  is  by  the  eleventh 
article  of  the  said  treaty  further  agreed,  that 
the  tenth  article,  herein-before  recited,  should 
continue  in  force  until  one  or  other  of  the  high 
contractinjj^  parties  should  signify  its  wish  to 
terminate  it,  and  no  longer :  And  whereas  it 
is  expedient  that  provision  should  be  made  for 
carrying  the  said  agreement  into  effect ;  be  it 
enactedby  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  in  case  requi- 
sition shall  at  any  time  be  made  by  the  au- 
thority of  the  said  Uiuted  States,  in  pursuance 
of  and  according  to  the  aaid  treaty,  for  the 
delivery  of  any  person  charged  with  the  crime 
of  murder,  or  assault  with  intent  to  commie 
murder,  or  with  the  crime  of  piracy,  or  arson, 
or  robbery,  or  forgery,  or  the  utterance  of 
forged  paper,  committed  within  the  jurisdiction 
of  the  United  States  of  America,  who  shall  be 
found  within  the  territories  of  her  Majesty,  it 
shall  be  lawful  for  one  of  her  Majesty's  principal 
Secretaries  of  State,  or  in  Ireland  for  the  Cluef 
Secretary  of  the  Lord  Lieutenant  of  Ireland, 
and  in  any  of  her  Majesty's  colonies  or  pos- 
sessions abroad,  for  the  officer  administering 
the  government  of  any  such  colony  or  posses- 
sion, by  warrant  under  his  hand  and  seal,  to 
signify  that  such  requisition  has  been  so  made, 
and  to  require  all  justices  of  the  peace  and 
other  magistrates  and  officers  of  justice  ivjvhiu 
their  several  jurisdictions,    to  govern  them- 
selves accordingly,  and  to  aid  in  apprehending 
the  person  so  accused,  and  committing  sucii 
person  to  gaol,  for  the  purpose  of  being  de- 
livered up  to  justice,  according  to  the  j>ro- 
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Tisioni  of  the  said  treA^ ;  and  therdupdn  ft 
•hidl  be  lawfdl  for  any  Justice  of  the  peace,  or 
other  person  Imrinflf  power  to  commit  for  trial 
persons  accused  of  crimes  asrainst  the  laws  of 
that  part  of  her  Majesty's  dominions  in  which 
such  supposed  offender  shall  be  found,  to  ex* 
amine  upon  oath  any  person  or  persons  touch* 
wg  the  truth  of  such  charge,  and  upon  lach 
evidence,  as  accordiufir  ^o  the  laws  of  that  part 
of  her  Majesty's  dominions  would  justify  the 
apprehension  and  committal  for  trial  of  the 
person  so  acccused,  if  the  crime  of  which  he 
or  she  shall  be  so  accused  had  been  there  com- 
mitted, it  shall  be  lawful  for  such  Justice  of  the 
peace,  or  other  person  havinf(  power  to  commit 
as  aforesaid,  to  issue  his  warrant  for  the  appre- 
hension of  such  person,  and  also  to  commit 
the  person  so  accused  to  gaol,  there  to  remain 
until  delivered  pursuant  to  such  requisition  as 
■foresaid. 

2.  Copies  qf  the  dwosUionema^  be  given  m 
€videnoe. — ^Provided  always,  and  be  it  enacted, 
that  In  every  such  case  copies  of  the  depositions 
upon  which  the  original  warrant  was  granted, 
certified  under  the  hand  of  the  person  or  per- 
•ons  issuing  such  warrant  and  attested  upon 
the  oath  of  the  party  producing  them  to  be 
true  copies  of  the  origiual  depositions,  mav  be 
received  in  evidence  of  the  criminality  of  the 
person  so  apprehended. 

3.  Offenders  to  be  delivered  v/).— And  be  it 
enacted,  that  upon  the  certificate  of  such  Justice 
of  the  peace,  or  other  person  having  power  to 
commit  as  aforesaid,  that  such  supposed  offen- 
der has  been  so  committed  to  gaol,  it  shall  be 
lawful  for  one  of  her  Majesty's  principal  secre- 
taries of  State>  or  in  Ireland  for  the  chief  se- 
cretary of  the  Lord  Lieutenant  of  Ireland,  and 
in  any  of  her  Majesty's  colonies  or  possessions 
abroad  for  the  officer  administering  the  govern- 
ment of  any  such  colony  or  possession,  by  war- 
rant under  his  hand  and  seal,  to  order  the  per- 
son so  committed  to  be  delivered  to  such  per- 
son or  persons  as  shall  be  authorized  in  the 
name  of  the  said  United  (states  to  receive  the 
person  so  committed,  and  to  convey  such  per- 
son to  the  territories  of  ttie  said  United  States 
to  be  tried  for  the  crime  of  which  such  person 
shall  be  so  accused,  and  such  person  shall  be 
delivered  up  accordingly,  and  it  shall  be  lawful 
for  the  person  or  persons  authorized  as  afore- 
said to  nold  such  person  in  custody,  and  take 
him  or  her  to  the  territories  of  the  said  United 
States,  pursuaut  to  the  said  treaty  ;  and  if  the 
person  so  accused  shall  escape  out  of  any 
custody  to^hich  he  or  she  shall  be  committed, 
or  to  which  he  or  she  shall  be  dtclivered  as 
aforesaid,  it  shall  be  lawful  to  reuke  such 
person,  in  the  same  manner  as  any  person  ac- 
cused of  any  crime  against  the  laws  of  that 
part  of  her  Majesty's  dominions  to  which  he 
or  she  shall  so  escape  may  be  retaken  upon  an 
escape. 

4.  After  tu>0  months  *the  pereone  ajq)rehended 
may  be  discharged,  if  not  cowoeyed  out  of  her 
Mt^esty^s  dominions.'^And  be  it  enacted,  that 
where  any  person  who  shall  have  been  com- 
mitted under  this  act,  to  remain  until  delivered 
up  ponuaot  to  requisition  as  afoKsaid,  shall  not 


be  deKvered  ttpponuaat  tbeMo^MMlcoangwl 
out  of  her  Majesty's  domioiona  within  two  i»- 
lendar  months  after  such  committal,  over  and 
above  the  time  actuallv  required  to  convey  the 
prisoner  from  the  gaol  to  which  he  or  she  waa 
committed  by  the  readiest  way  out  of  her  Ma- 
jesty's dominions,  it  shall  in  every  such  case  be 
lawful  for  any  of  her  Mi^eflty's  luijfea  in  that 
part  of  her  Majesty's  dominions  in  which  sucli 
supposed  offender  shall  be  in  custody,  upon  Ap- 
plication made  to  him  or  them  by  or  on  behalf 
of  the  person  so  committed,  and  upon  proof 
made  to  him  or  them  that  reasonable  notice  of 
the  intention  to  make  such  application  has  been 
sriven  to  some  or  one  of  her  iAs^tUy'*  principal 
secretaries  of  State,  or  in  Ir^and  to  tlie.cbiof 
secretary  of  the  Lord  Lieutenant  of  Ireland, 
and  in  any  of  her  Niajesty's  colonies  or  possea- 
sions  abroad  for  the  officer  admiaistermg  the 
government  of  any  such  colony  or  possession, 
to  order  the  person  so  committed  to  be  dis- 
charged out  of  custody,  unless  sufficient  cause 
shall  be  shown  to  such  judge  or  judges  why 
such  discharge  ought  not  to  be  ordered. 

5.  Limits  of  the  oc^— And  be  it  enacted, 
that  if  by  any  law  or  ordinance  to  be  hereafter 
made  by  the  local  legislature  of  any  British  co* 
lony  or  possession  abroad  provision  shall  be 
maile  for  carrying  into  complete  effect  wiihin 
such  colony  or  possession  the  objects  of  thia 
present  act,  b^  the  substitution  ot  some  other 
enactment  in  lieu  thereof,  then  it  shall  be  coiiw 
petent  to  her  Majesty,  with  the  advice  of  her 
privy  council,  (if  to  her  Majesty  in  council  U 
shall  seem  meet,  bnt  not  cMberwiae,)  to  suspend 
She  operation  within  any  such  colony  or  pos- 
session of  this  present  act,  so  long  as  such  sub- 
stituted enactment  shall  continue  in  foree  there, 
and  no  longer. 

6.  Contimtance  qfnc^— 'And  belt  enacted, 
that  this  act  shall  continue  in  force  during  the 
continuance  of  the  tenth  article  of  the  said 
treaty. 


CONSTRUCTION  OF  THE  ATTORNEYS 
AND  SOLICITORS'  ACT. 

SIGNING  THU   ROLLS  BY  PROXY. 

A  REMEDY  has  been  suggested  to  save  the 
inconvenience  to  country  attorneys  of  com- 
ing up  to  town  to  sign  the  rolls  of  the 
courts  in  which  they  have  not  been  ad- 
mitted. 

In  the  Court  of  Bankruptcy  the  practice 
is  as  follows :  The  country  solioitor  makcto 
an  affidavit  to  the  following  effect  :— 

In  the  Court  of  Bankruptcy. 

j4>  B.  of  [  ],  in  the  county  of  [  1^ 

gentleman^  maketh  oath  and  saith,  that  he  was 
in  [  ]  Term,  in  the  year  [  }, 

duly  admitted  an  attorney  of  her  Majesty^ 
Court  of  [  ],  at  Westmuisler,  and 

that  his  name  is  yet  on  the  roll  of  attorneyi 
admitted  in  that  eonrt,  and  this  deponent  iuiw 
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I 


terlMfthb'Att  lie  hatb  cauKcl  hi*  pnctiaiiig 

certificate  to  be  takeq  out  for  the  curient 

year, 

dbMrorn  at  [  »  aforesaid,] -^ 

the        day  of  [  ,184    ,j 

Before  noe,  >    ^*  B, 

CD., 
A  Mastet  Extra,  Blc. 

Theagent  takeatliiaaffidaTit  and  the  prac« 
tismg  certificate  of  the  attorney  for  the  cur- 
rent year,  to  the  registrar  of  the  court  in 
Basinghall-street.  There  the  registrar  or  his 
clerk  enters  the  name  of  the  attorney,  and 
other  p«ticalara,  in  a  book  kept  for  that 
porpoae;  and  this  being  doue» «  certificate 
of  admiwtion  b  delivered  upon  payment  of 
a  fee  of  six  shillings. 

Nov  we  submit  that  this  practice  might 
properly  be  adopted  in  the  Common  Pleac( 
or  fixdiequer,  in  which  country  aitomeya 
are  not  uauaUy  admitted.  It  will  be  rer 
collected  that  until  the  new  iu;t,  the 
oath  was  necessarily  administered. "  in  open 
court  j"  but  those  words  are  omitted  in  the 
hew  act,  and  the  oath  may  be  adtwiiiiatered 
by  any  of  the  judges,  at  his  chambers,  or 
any  where  else ;  and  under  a  rule  of  court, 
we  presume,  a  commissioner  for  taking 
affidavits  in  the  Common  Law  Courts  might 
adminster  the  oath. 

In  Chancery,  it  would  be  requisite  to  add 
to  the  affidavit  the  oath  prescribed  in  the 
act,  namely,  "  That  hewilitruiy  andhontsHy 
demean  himself  in  the  j^actice  qf  a  iolicitor 
according  to  the  best  of  his  knowledge  and 
abilUyr     ^k7  yict.  c.  73,  s.  19.* 

We  presume  there  could  be  no  doubt 
that  the  signature  of  the  agent  would  be 
an  effectual  signing,  within  the  meaning  of 
the  27th  section. 

To  remove  all  doubt,  there  might  be 
added  at  the  foot  of  the  affidavit  an  express 
authority  from  the  country  attorney  to  the 
London  agent  (naming  Mm)  to  sign  the 
roll,  and  thereby  subject  him  to  the  juris- 
diction of  the  court  in  all  respects,  as  if 
the  attorney  had  signed  the  roll  personally 
It  is  very  important  to  save  the  expence 
and  inconvenience  to  aged  and  distant 
members  of  the  profession  of  coming  to 
London. 

RIGHT  OF  AGENTS  TO  ACT   FOR  COUNTRY 
ATTORNEYS. 

By  the  2  Geo.  2,  c.  23,  s.  10,  as  stoted 
in  our  last  number,  p.  553,  an  attorney 
or  solicitor  of  one  court  of  law  or  equity, 
with  the  vrritten  consent  of  any  attorney 
m  any^  of  the  other  courts  of  record  at 
Westminster,  might  take  any  proceedings 
in  the  name  of  such  attorney,  in  such  court, , 
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notwithstondixig  suck  person  was  not  sworn 
or  admitted  to  be  an  attorney  of  such  court. 
''This,"  says  the  Imw  Magazine  for  No- 
vember, p.  403,  "  was  the  statute  generally 
cited  in  text  books,  as  enabling  town  agents 
to  act  for  country  attorneys  in  any  court 
in  which  either  agent  or  client  was  ad- 
mitted, and  OS  it  is  now  repealed,  and  there 
is  no  analogous  provision  substituted  for 
it,  it  was  thought  that  an  agent  could  act 
only  in  the  court  in  which  he  himself  was 
admitted.  But  this  is  a  mistake,  for  in  Ihe 
25th  Geo.  3,  c.  80,  s.  ft,  which  is  unre- 
pealed, and  18  seldom  referred  to  for  this 
purpose,  the  same  provision  is  contained 
in  plainer  and  more  intelligible  language* 
It  would  seem,  therefore,  that  the  Uw  of 
agency  remains  in  this  respect  the  same  aa 
before  the  passing  of  the  present  act." 

The  words  of  the  8th  section  of  25  Geo. 
3,  c.  80,  are  as  follows  :  —  . 

"  That  from  and  after  the  1st  day  of  Nov. 
1/85,  it  shall  be  lawful  for  any  person  having^ 
duly  obtained  a  certificate  in  the  mtinner  here- 
inbefore directed,  to  sue  out  any  writ  or 
process,  or  commence,  prosecute,  or  defend 
any  action  or  suit,  or  any  proceeding  lo  any  of 
the  courts  aforesaid,^  in  the  name,  and  by  and 
with  the  consent  of  any  other  solicitor,  attor- 
ney, notary,  proctor,  agent,  or  procurator  of 
suoh  court,  in  writing  first  had  and  obtained, 
and  signed  by  him,  in  like  manner  as  he  might 
have  lawfully  done  before  the  making  of  this 
act,  provided  that  such  solicitor,  attorney, 
notary,  proctor,  agent,  or  procurator,  in  ivhost 
name  such  proceeding  shall  be  instituted, 
commenced,  or  carried  on,  shall  also  have  first 
duly  obtained  a  certificate  out  of  the  court 
wherein  be  is  sworn,  admitted,  enrolled,  or 
registered,  in  manner  as  hereinbefore  is  di^ 
reeled;  or,  in  default  thereof,  every  such 
solicitor,  attorney,  notary,  proctor,  agent,  or 
procurator,  shall  be  subject  and  liable  to  the 
like  pains,  penalties,  forfeitores,  and  incapa^ 
cities  as  any  other  solicitor,  attorney,  notary^ 
proctor,  agent,  or  procurator,  is  liy  this  ect 
made  subject  and  liable  to." 

It  is  satisfactory  to  know  that  whatever 
doubts  there  may  be,  they  can  be  readily 
removed  hy  signing  the  rolls  at  any  time 
before  Michaebnas  Term,  1844 ;  and  in 
order  to  save  the  inconvenience  to  country 
attorneys  of  coming  to  town,  we  hope  the 
suggestion  will  be  adopted  as  to  signing 
the  roll  by  proxy. 

ADHIS8I0N3  IN  BAMKRVPTCY. 

In  the  Court  of  Bankruptcy,  the  admis- 
sions which  hitherto  have  taken  place  on  the 
production  of  an  affidavit,  stating  that  the 


>>  The  courts  referred  to  are  the  coorts  at 
Westminster,  the  Ecclesiastical,  Admiralty, 
and  County  Palatine  Courts,  or  any  other 
court  holding  pleas  of  40/.  or  more.  ^ 
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applicant  baa  been  admitted  in  a  superior 
court,  and  haa  taken  out  his  certificate, 
must  now,  under  the  27th  section,  be  ef- 
fected, by  signing  the  rolls,  and  it  seems  in 
future  that  none  but  solicitors  in  Chancery 
can  be  admitted  to  practise  in  Bankruptcy. 
This  is  our  present  impression,  but  we  have 
not  considered  the  several  clauses  bearing 
pn  this  point. 

ATTORNEYS  IN  INSOLVENT  DEBTORS* 
COURT. 

We  are  informed  that  the  Insolvent 
Debtors'  Court  has  determined  that  the 
act  does  not  affect  the  admission  of  attor- 
neys in  that  court ;  and  such  admissions 
are  still  to  be  regulated  by  the  1  &  2  Vict. 
c.  110,  s.  114,  (which  has  not  been  re- 
pealed) and  the  rules  of  the  Insolvent 
Debtors'  Court. 

ADMISSION  OF  SOLICITORS  IN  CHANCERY. 

Since  writing  the  preceding  suggestion  re- 
garding the  administration  of  the  oaths, 
and^admissions  in  Chancery,  we  understand 
that  the  Master  of  the  Bolls  has  considered 
the  new  act  with  a  view  to  the  oaths  being 
administered  before  a  Master  extra  in  Chan- 
cery, if  that  course  could  have  been  legally 
pursued ;  but  it  appears  that  his  Lordship 
has  felt  obhged  to  come  to  the  conclusion 
that  the  oaths  must  be  taken  in  his  presence. 
In  order,  however  to  accommodate  those 
who  may  be  in  town  at  any  time  during  the 
Term,  tne  Master  of  the  Bolls  has  ver^  con- 
siderately made  the  following  regulations  i 

Any  Oentleman  already  admilted  in  either 
of  the  Coiirts  of  CnmmoD  Law,  may  be  Bworn 
and  admitted  a  Solicitor  of  the  Court  of  Chan- 
cery, on  any  Monday.  Wednesday,  and  Friday, 
dttnu)(  Term,  at  the  Rolls  Court,  Wesminater, 
at  three  o'clock. 

The  admission  in  the  Common  Law  Court 
must  be  left  at  the  Secretary's  office,  Rolls 
Yard,  Chancery  Lai^e,  on  the  previous  day, 
between  the  hours  of  ten  and  two. 

Bv  order  of  the  Mastbr  of  thb  Rolls. 

2nd  hhv.  1843. 


THE  TAXING  MASTERS'  OFFICES. 

Thb  New  Offices  \n  Staple  Inn  of  the  Taxing 
Masters  of  the  Court  of  Chancery  were  opened 
for  the  dispatch  of  business  on  the  first  day  of 
Term,  (he  2d  lastant.  This  Building  is  one  of 
some  interest  to  the  practitioners,  whosQ  costs 
and  charges  are  here  to  be  ad  judged  andde- 
termined,  and  we  have  therefore  obtained  some 
particulars  concerning  its  structure. 
It  ba»  been  erected  at  the  expence  of  the 


ancient  and  honourable  society  of  Staple  Ian  %' 
and  is  rented  for  the  use  of  the  Masters. 

We  are  glad  to  mtness  a  spirit  of  improve- 
ment in  these  legal  colleges  of  the  olden  timev 
The  principal  and  ancients  have  shewn  a  very 
liberal  and  excellent  taste  in  selecting  the 
design,  which  has  been  ably  carried  into  effect 
by  Messrs.  Wigg  &  Pownall,  the  architects. 

The  style  of  the  building  commonly  passes 
under  the  term  ''Elizabethan,"  though  in  face, 
it  prevailed  not  only  during  that,  but  through 
the  four  following  reigns.  It  was  a  combina* 
tion  of  the  style  of  the  old  Tudor  mansion, 
with  the  more  classic  forms  winch  were  about 
that  time  introduced  from  Italy,  and  which,  by 
the  genius  of  Inigo  Jones  and  Sir  Christopher 
Wren,  ultimately  became  the  prevailing 
fashion,  to  the  entire  extinction  of  all  the  de- 
ments of  Gothic  or  Tudor  architecture. 

There  are  some  very  beautiful  buildings 
spread  over  the  country  in  the  style  adopted 
for  these  new  chambers.  Amongst  others,  Hat- 
field, the  seat  of  the  Marquis  of  Salisbury,  and 
Burleigh,  the  seat  of  the  Marquis  of  Exeter, 
maybe  mentioned ;  but  the  architects  have  fol- 
lowed more  closely  as  their  authorities.  Lord 
Holland's  mansion  at  Kensington,  and  a  very 
beautiful  house  in  Nottinghamshire,  called 
WoUerton  Hall. 

Probably  the  style  could  scarcely  be  used, 
where  grandeur  or  magnificence  was  required ; 
but  it  appears  to  us  to  be  peculiarly  adapted 
not  only  for  country  houses,  but  to  such  build- 
ings as  those  erected  in  Staple  Inn. 
•  So  far  as  to  the  exterior  of  the  edifice.  We 
then  come  to  the  interior,  and  find  that  the 
building  consists  of  tliree  floors,  beside  the 
basement,  and  there  are  eight  rooms  on  each 
floor.  The  basement  is  appropriated  to  the 
porters,  houie-keepers,  &c.,  and  there  are  also 
roomi  in  which  papers  may  be  deposited. 

Two  of  the  principal  rooms  on  the  ground 
floor,  are,  it  is  understood,  to  be  appropriated 
to  a  library  and  a  conference  room,  and  two 
other  rooms  for  the  use  of  the  solicitors.  The 
other  four  rooms  on  this  floor  will  be  occupied 
by  two  of  the  Masters  and  their  clerks  t  proba- 
bly, Mr.  Baines  and  Mr.  Gatty. 

The  rooms  pn  the  first  floor  will  be  appro- 
priated to  the  other  four  masters,  Mr.  Foliett, 
Mr.  Martineau,  Mr.  Mills,  and  Mr.  Waine- 
wright|  and  their  respective  clerks.  Although 
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tiielv  ii  «n  itornal  eommonicatldn  betweai  the , 
two  compartments  of  the  bonding,  they  wflli 
be  separate  as  regards  the  profession  •  There 
will -therefore  be  three  Masters  in  each  com- 
partment,  and  a  room  in  each  for  the  soUdtors. 

The  chambers  of  the  Masters  of  the  Queen's 
Bench  hafing  been  removed  to  the  late  Equity 
Ezdieqaer  Office  in  the  Temple,  and  the 
Common  Pleas  Masters  being  located  in  Ser- 
jeant*s  Inn,  it  remains  to  provide  for  the  Mas- 
ters of  the  Exchequer  of  Pleas,  who  are  at 
present  wretchedly  accommodated. 

We  do  not  forget,  however,  that  although 
these  ammgements  are  essential,  and  may  last 
for  several  years,  the  Masters,  and  all  other 
officers,  should  ultimately  be  assembled  with 
the  Jndges  under  one  roof,  for  the  general 
administration  and  practice  of  the  Law. 


SELECTIONS 
FROM  CORRESPONDENCE. 


COURSB  OF  EXAMINATION. 

A  letter  having  appeared  in  the  Legal  Ob- 
server for  Oct.  21,  *'  suggesting  to  the  gen- 
tlemen appointed  to  examine  articled  clerks 
previous  to  admission,  the  expediency  of  re- 

2uiring  them  to  attend  a  course  of  lectures  on 
livil  and  Ecclesiastical  Law,  as  essential  to  the 
qualification  of  candidates :  may  I  ask  whether 
it  is  meant  to  suggest  that  arucled  clerks  in 
the  country  should  be  put  to  the  inconvenience 
of  attending  a  course  of  lectures  in  town  f 

It  cannot  be  doulited,  that  much  knowledge 
is  to  be  derived  from  attending  a  course  of 
lectures;  and  I  feel  assured  that  the  formation 
in  the  country,  of  sodeties  of  articled  clerks 
lor  the  purpose  of  mutual  improvement  bv  oc- 
casional lectures,  &c.,  would  be  of  much  aavan- 
tage,  and  enable  them  to  answer  the  questions 
put  bjr  the  examiners  with  ease  and  credit ; 
and  this  is  one  of  the  disadvantages  that  clerks 
in  the  country  labour  under :  but  I,  at  the 
same  time,  would  submit  that  if  those  ques- 
tions are  answered,  it  is  immaterial  where  or 
bj  what  means  the  candidate  obtained  snffi- 
oent  knowledge  to  do  so. 

A  SunacBiBBB. 

[We  agree  with  our  correspondent  that  the 
attendance  at  lectures  should  not  be  enforced, 
as  in  the  Medical  Profession  ;  but  it  is  proper 
to  call  attention  to  the  expediency  and  advan- 
tage of  attending  them  when  an  opportunity 
offers.  It  is  to  be  regretted  that  the  lectures 
at  King's  College  and  University  College  are 
not  so  much  resorted  to  as  they  were  a  few 


years  ago,  and  that  tiie  attempt  in  one  of  tlisc 
Inns  of  Court  was  not  successful.  We  think 
there  should  be  an  opportunity  afforded  of 
studyuig  the  law  as  a  science ;  and  that  ail 
efforts  for  effecting  this  object  should  be  en- 
couraged. 

Another  letter  on  this  subject  shall  he  no^ 
ticed  in  another  number.    Ed.] 


BNFOBCINO  BNGLI8H  JUDG1IBNT9  IN  SCOT- 
LAND. / 

I  obtained  a  judgment  against  a  man  then 
trading  in  England.  He  eluded  my  execution 
by  decamping  with  his  goods  into  Scotland. 
Have  I  any,  and  what  means,  of  dealing  sum- 
marily with  him  or  his  effects  upon  that  judg- 
ment ?  A  SUBSORIBBB. 


RENEWALS  OF   CERTIFICATES, 
Jjatt  day  o/Miehaelmae  Term,  184d.a 

QUBSM'8  bbnch. 

Abbott,  Tliomas,  Bexley  Heath;  and  Thanet 

Place,  Temple  Bar. 
Butt,  George,  West  Cowes,  Isle  of  Wight ;  and 

Carisbrooke. 
Bowker,  James,  1,  Gray's  Inn  Square;  118, 

Great  Russell  Street,  Bloomsbury. 
Bradley,  James,  Liverpool ;  and  Catterick. 
Burnett,  Wm.  Hope  Whidley,  8,  Down  Street', 

Piccadilly;  and  13,  Abbey  Road,  St.  John's 

Wood. 
Chilton,  James,  Essex  Place,  Dalston. 
Dashwood,  Wm.  Halsey,  Cheshuot. 
Dickin,  Francis,  Ashton-upoo-Mersey. 
Fisher,  Wm.,  Salisbury  Street ;  and  Paris. 
Francillon,  Francis,  Neethrop,  Banbury. 
Hamlyn,  Robert,  Bideford. 
Holroyd,  John,  Halifax. 
Kent,  Newbtgin,  Newcastle-upon-Tyne.  • 
Ledster,  John,  Welbeck  Street,  Ash  ton. 
Long,  Robert  Fomess,  Osterfield,  Yorkshire; 

and  King  Street,  Holbom. 
Mayer,  John  Parker,  Stoke  Road,  Stoke-opon- 

Trent,  Stafford. 
Marriott  Robert,  Derby;    Colchester;    and 

Stowupland. 
Milbum,  Geo.  Williams  Alexander,  5,  Granby 

Street,  Hampstead  Road ;  and  6,  Cadogan 

Terrace,  Chelsea. 
Nash,  Oeorge,  Great  Sutton  Street,  Clerken- 

well. 
Norris,  John,  Edge  Hill ;  and  Henrietta  Street. 
Pasmore,  Edw.  Smith,  5,  Kennington  Street, 

Newington ;  and  9,  Bolwell  Terrace^  Lam- 
beth. 


»  See  6  &  7  Vict.  c.  73,  s.  25,  under  which 
the  Court  or  a  Judge  may  order  the  Registrar 
of  Attorneys  to  issue  a  Certificate  On  such 
terms  and  conditions  as  such  Court  or  Judge 
shall  think  fit.  This  is  now  substituted  for  the 
former  pmctice  of  re^padmissions.    Ed. 
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FItelpi,  Robert,  ^ewketbttrf- 

PollanU  John  Dobey,  2,  TalaTera  Place,  Hag- 

f^erstone. 
Poole,  Burnet  Mini  fie,  16,  Golden  Terrace. 
PhinKley,  John  Pearce,  Heytesbury;  and  Hert- 
ford. 
Richardfl,  Georp^e  James,  49,  Newman  Street, 

Oxford  Street. 
Saloreonson,  StmoaGearge,  9,  Portland  Plate, 

Wand&worth. 
Scarman,  Henry,  6,  Victoria  Place,  Old  Kent 

Road. 
Siinaon,  Charie«,  4,  Btrd^  BuildingB,  Iilington. 
Walsh,  Edward  Adol^iu  James,  97,  New 

Bond  Street. 
Waters,  Edward,  Newport^  MoomouthBhire ; 

and  Tredonnock. 

COMliaV  PLKA8« 

Docker,  Ralph,  late  of  Birmiof(ham,  county 
of  Warwick,  but  now  of  King^a  Norton, 
county  of  Worcester. 

ISXCBBQUBR  OF  PLBA8. 

Shipton,  Joseph,  of  Stroud,  in  the  county  of 
Gloucester. 


SUPERIOR  COURTS. 


f^nit  at  InrlM. 

t    {Reported  6y  J.  H.  Atkin,  Esq.,  BarrUter  at  Law,'] 

M AARf  AOB  BBTTLBMBNT. —  CONSTRUCTION. — 
MBXT  OF  KIN.— PARENTS  Otl  CHILD. 

By  a  settlement  made  on  the  marriage  of 

£.  M.,  a  #«»  ^  10,000/.,  her  fortune^  tons 

iimited  to  her  for  li/e,  remainder  io  her 

husband  /or  his  Ij/e,  remainder  to   the 

children  of  the  marriage,  to  be  vested  at 

the  age  of  twenty^one,  or  marriage,  in 

ease  of  daughters  $  and  in  case  there  should 

be  no  child  to  attain  that  age  or  marriage, 

thfin  in  trust  for  E.  fA.'s  brothers  and 

sisters,  or  their  issue,  as  she  should  ap^ 

points  tind  in  default  of  appointment,  in 

trust  for  her  nemt  efldn  at  the  time  of  her 

death.    She  died  witheut  mahing  anp  ap» 

pointment,  leaving  a  son,  and  also  her 

father  and  mother  surpiving.    The  son 

died  under  twentu^one :  Hbld,  affirming 

u  decree  of  the  Maater  of  the  Rolls,  that 

the  c^ild,  and  the  father  and  mother  of 

£•  M.,  were  entitled,  under  the  ultimate 

limitation,  to  the  10,000/.  in  joint  tenancy, 

By  a  settlement,  made  on  the  marriage  of 

Henry  Withy  with  BobUt  Manj^laa,  in  the  year 

.1826,  it  was  provided  that  within  six  months 

•after  the  death  of  Robert  Withy,  (father  of  the 

said  Henry,)  his  executors  should  pay  6000/. 

to  the  trustees  of  the  settlement;   and  that 

within  six  moatha  after  the  death  of  James 

Mangles,  tfather  of  the  said  Emily,)  his  exe- 

eutors  should  pay  10,000/.  to  the  same  kmsteea. 

The  trustee*  were  to  invest  both  sums,  and  to 

nay  the  interest  of  the  6000/.  to  Henry  Withy 

for  his  lifc^  with  remainder  to  the  said  Emily, 


his  Ifltended'  wile,  for  her  life,  and'to  payiii^ 
interest  of  the  10,000/.  to  the  said  Emily  for 
her  life,  with  remainder  to  the  said  Henry,  her 
intended  husband,  for  bis  life ;  and  after  the 
death  of  (he  8itni7or,  the  trusteee  were  to- 
hold  the  said  two  sums  for  the  children  of  the^ 
marriage,  in  such  manner  as  the  patents,  the 
said  Henry  and  Emily,  orthe  survivor  of  them, 
should  appoint;  and  in  defiuilt  of  appoii^t- 
ment,  for  the  only  child  of  the  marriage,  if 
only  one;  and  if  more  than  one,  in  equal 
shares ;  to  be  considered  interests  vested  in  a 
son  or  sons  at  twenty-one,  or  in  a  daughter  or 
daughters  at  twenty-one,  or  marriage :  And, 
in  case  there  should  be  no  son  or  daughter 
living  to  attain  those  periods  respectively,  thtf 
trustees  were  to  atano  possessed  of  the  5000/, 
in  trust  for  the  executors,  administrators,  and 
assigns  of  Robert  Withy ;  and  of  the  10,000/. 
in  trust  for  such  of  the  brothers  and  sisters  of 
the  said  Emily  Mangles,  or  any  of  their  issue^ 
in  such  shares  as  she  should  by  will  appoint; 
and  in  default  of  such  appointment,  upon  trust 
for  such  person  or  persons  as,  at  the  time  of 
her  death,  should  be  her  next  of  kin. 

The  marriage  took  place;  there  was  issue 
one  child,  called  Emilius  Henry  Withy ;  three 
days  after  his  birth  his  mother  died,  viz.  the 
8th  of  February,  1828,  leaving  that  child,  and 
her  fatlier  and  mother  surviving ;  and  in  seven 
days  afterwards,  the  1 6th  of  February,  the 
child  died,  leaving  his  father,  and  his  mother's 
father  and  mother,  surviving.  There  was  no 
appointment  made  of  the  10,000/.  Henry 
Withy  married  again  in  1829,  and  died  in 
1837,  leaviug  his  second  wife,  and  children  by 
her,  and  also  James  Mangles,  the  father  of  faiia 
first  wife  and  her  mother  surviving.  He  left  a 
will  whereby  he  bequeathed  the  residue  of  hit 
pen«nal  estate  upon  certain  trusts  for  the 
benefit  of  the  second  wife  and  chUdren.  James 
Mangles  died  in  September,  1838,  leaving  a  will, 
by  which  he  appointed  his  wife  and  sons  exe- 
cutrix and  executors,  and  the  will  was  proved 
by  the  sons. 

In  six  months  after  the  death  of  James 
Mangles,  according  to  the  provisions  of  the 
said  settlement,  the  10,000/.  became  payable 
to  *'  such  person  or  persons  as  at  the  time  of 
the  death  of  Emily  Mangles  should  be  her 
next  of  kin."  The  surviving  trustees  of  the 
settlement  declined  to  take  any  steps  to  com- 

Kl  payment  from  the  executors  of  James 
angles,  whereupon  the  appellant,  the  second 
wife  of  Henry  Withy,  having  obtained  ad- 
ministration of  his  estate,  with  his  will  an- 
nexed—  the  executors  therein  named  re- 
nouncing probatb— and  having  also  obtained 
administration  to  the  estate  of  E.  H.  Withy, 
the  child  of  the  first  wife,  filed  her  bill  in 
Chancery  in  1839,  stating  the  said  settlement, 
and  the  events  which  happened  as  aforesaid^ 
and  praying,  amon^  other  things,  that  it 
might  be  declared  that,  according  to  the  fru^ 
construction  of  the  settlement,  the  10^000/. 
became,  on  the  death  of  Emily  Withy,  abso- 
lutely vested  in  her  only  child,  E.  H.  Withy, 
as  bier  only  next  of  kin  at  her  death,  subject 
to  the  life  interest  of  his  father  H.  Withy  in 
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I  Jm'  diottid  aorvini  J««i«t  Mspcfto,  and 
that  the  laine  wm  tnMaM«mble  to  the  kf al 
periooal  rppreaetttati?e  of  £.  H.  WHhy,  and 
that  the  said  inm,  with  lotert at  thereon  from 
the  death  of  Jamet  Maagles,  miicht  be  ordered 
to  be  piud  ont  of  hii  peraooal  ettate  to  the  ap» 
plicaot  ae  adminiatratrix  of  £.  H.  Withy. 

The  reapoBdenCato  the  execotora  of  James 
Bfanitlea,  by  their  answer  aubmitled  that  ac 
cording  to  the  true  inteat  of  the  settlement, 
^d  tbe.tmata  thereof,  B.  H.  Witby  did  aot, 
aa  the  only  child  and  sole  nex(  of  kin  of 
£mUy  Withy,  become  absolntelv  entitled  to 
the  amd  sum,  aubject  to  his  father's  life  in- 
tereat  therein,  hot  that  the  said  James  Mangles 
bceanie  entitled  thereto,  aubject  to  the  Hfe  in- 
terest of  Henry  Withy,  on  whose  death  be  be^ 
came  absolutely  entitled  to  the  said  sum. 

Mrs.  Mangles,  widow  of  James  Mangles 
and  mother  of  Emily  Withy,  bein^  afterwards 
made  a  defendant  by  supplemental  bill,  pat  in  a 
aimilar  answei^  submitting  that  the  said  James 
Mangles  was  entitled  to  the  whole  sum. 

Lord  Langrdale,  M.  R.,  before  whon)  the 
causes  were  beard  on  further  directional,  dis- 
missed the  bills  with  costs,  holding  that  the 
child,  £.  H.  Withy,  was  not  excluded  from 
the  ultimate  limitation  in  the  settlement^  but 
was  entitled  to  share  in  the  benefit  thereof  as 
one  of  the  next  of  kin  of  liis  mother,  in  joint 
tenancy  with  her  father  and  mother,  and  that 
the  said  chUd  hairing  died  first,  the  appellant, 
as  hia  repreaentative,  took  no  interest  in  the 
{find,  all  having  gone  to  the  survivors.* 

The  appeal  was  against  that  decision,  and 
was  argned.for  aeveral  daya  in  March  and 
April  hut,  by  Mr.  Tinnetf  and  Mr.  Pemberion, 
for  the  appellant,  and  by  Mr.  Ki/idersiey  and 
Mr.  ffmwtpAfy,  for  the  respondenta. 

The  following  authoritiea  were  referred  to,  in 
addition  to  thoae  mentioned  in  Mr.  fieavan's 
report  in  the  Court  below  :•— Burn's  £ccl. 
Law,  rol.  3,  p.  413;  Eeelyn  v.  Etfelyn^  Amb. 
191 1  and  4  Barn's  Eccl.  Law,  345;  Rhillifm  v. 
Gurtk^  3  Bro.  0.  G.  64 ;  Gartick  v.  Lvrd  Canh- 
den,  14  Ves.  372;  l^t^jf  ▼.  Hendenon,  1  Jac. 
&  W.  388;  Barley  v.  fTright,  18  Ves.  49; 
HenMhee  case,  9  Co.  Rep.  39;  HoUoweu  v. 
Npihtoay,  6  Ves.  399;  Jones  v.  ColSeek, 
8  Ves.  33;  Godsal  v.  ff'ebd,  2  Keen,  99 ;  dap. 
iem  V.  Bmlmer,  10  Sim.  426;  Bvimer  v.  Jap, 
3Myl.«eKeen,  197. 

Jiord  Cottenham.^^Th^  event  having  hap- 
.pened,  in  which  it  was  by  the  settlement  de- 
clared that  the  10,000/.  ahould  be  held  upon 
trust  for  such  person  or  persons  as  at  the 
death  of  £mily  Mangles  should  be  her  next  of 
kin,  the  question  is,  who  at  that  time  answered 
that  description,  she  having  left  a  son,  and  her 
father  and  her  mother  her  surviving?  The 
first  conaiderutiou  is  what  is  the  rule  of  the 
law  of  Rngland  in  extending  the  proximity  of 
kindred;  for  such  rale  must  govern,  anleis 
auperseded  bv  what  constitutes  the  second  con* 
aideratioa,  whioh  is,  have  the  words  used  re« 
ceived  a  conventional  or  technical  construc- 
tion ?    For,  if  they  have,  such  must  be  consi- 


dered  aa  the  aenee  hi  which  they  have  been 
uaed. 

As  to  the  first  of  these  questions,  there  U 
no  doubt  all  writers  agree  that  in  extending 
proximity  of  kindred  the  law  of  England  con- 
aidera  the  jtaoending  and  descending  lines  aa 
-eqnaU  Blackaton<*,  in  the  passage  quoted  for 
another  porpoae  by  the  appellant,  says,  both 
(that  is,  the  children  and  the  parent,)  are  in 
the  first  degree.  If,  then,  the  la.w  of  £ogland 
considers  the  chi)d  and  the  parents  of  a  person 
deceased  aa  equal  in  degree  of  proximity,  no- 
thing can  prevent  their  taking  equally  under  a 
limitation  to  next  of  kin,  but  auch  words  hav- 
ing received  some  conatruction  and  technical 
meaning  different  from  and  controlling  this 
their  obvioua  and  natural  meaning. 

The  point  to  l»e  eatabliahed  by  the  appellant 
ia,  that  next  of  kin  has  been  construed  to  de- 
scrii>e  one  nearest  in  proximitv  in  the  descend- 
ing line,  to  the  exclusion  of  all  in  the  ascend- 
ing line,  though  equal  or  nearer  in  degree  of 
proximity.  In  support  of  this  proposition  it 
was  first  urged  that  in  the  succeaaion  to  pro- 
perty the  deaceoding  line  ia  preferred  to  the 
aacending,  but  unless  this  preference  be  found- 
ed upon  the  supposition  that  the  party  pre- 
ferred ia  nearer  ot  kin,  it  proves  nothing,  fhe 
pasaage  in  Blackstone  before  referred  to,  ahewa 
that  in  his  opinion  proximity  of  kindred  waa 
not  the  ground  of  the  preference.  He  says 
"both,  indeed,  are  in  the  next  degree,  but  with 
us  the  children  are  allowed  the  preference;*' 
that  is,  they  are  preferred  in  grants  of  adminis- 
tration, though  not  nearer  of  kin  than  the 
parents  of  the  deceased;  from  which  it  fol- 
lows that  the  right  of  the  child  in  preference 
to  grants  of  administration  has  no  bearing 
upon  the  construction  to  be  put  on  the  wor<U 
"  next  of  km." 

The  statute  of  21  Hen.  8,  c.  5,  proves  the 
same  tiling,  for  it  gives  to  the  ordinary  the 
power  of  selecting  amongst  persons  in  equal 
degree  of  kindred,  to  whom  administration 
ahoold  be  granted.  How,  then,  can  the  grant- 
ing of  administration  in  pursuance  or  this 
power  to  the  child  in  preference  to  the  parent 
of  the  deceased,  prove  that  the  chiH  ia  consi- 
dered as  being  nearer  in  degree  of  kindred  ? 
It  is  an  established  rule  of  the  Ecclesiastical 
Courts  that  the  right  of  the  administration  of 
the  eflfecu  of  an  intestate  follows  the  right  of 
the  property  in  them,  to  the  exclusion  even  of 
next  of  kin,  notwithstanding  the  expreas  pro- 
viaiona  of  the  aUtute  of  Hen.  8.  How,  then, 
can  the  right  of  the  child,  who  is  entitled  to 
the  property  of  the  deceased,  to  have  adminis- 
tration granted  to  him  in  preference  to  the 
parent  of  the  deceased,  who  is  not  so  entitled, 

erove  thai  the  child  is  considered  aa  nearest  of 
in? 

It  was  .agreed  that  the  term  next  of  kin 
had  by  usage  aoquired  a  meanmg  in  which  it 
must  be  auppo^d  to  have  been  used  in  the 
aettlement,  and  that  9uch  meaning  was,  those 
wh<S  as  next  ^f  kio»  were  entitled  to  .the  suc- 
cession of  personalty.  The  {Statute  of  Distri- 
butiotts  accurately  preserves  the.  distinction 
between  next  of  kin  and  thoae  to  whom  it 
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dlrecfiB  the  drstribmion  of  the  penomlty.  If 
there  be  no  children,  it  directs  the  distribation 
of  the  estate  equally  to  every  of  the  next  of 
kindred  of  the  intestate  who  are  m  equal  de- 
jrree^  aad  those  who  le^^lly  represent  them, 
and  then  confines  the  representation  within 
lirothers'  and  sisters'  children,  not  treatiff^  the 
rights  of  those  who  take  by  repretentatlon  as 
belonging  to  them,  as  next  of  kin,  ijat  as 
derived  from  others,  who  if  they  hkd  lived 
would  have  been  next  of  kin.  If  the  ftimiliar 
expression  "  next  of  kin  "  under  th^  statute 
be  considered  as  havingVeference  to  this  pro- 
vision of  the  statute,  it  will  not  be  found  to  l;e 
so  inaccurate  as  had  been  supposed  during  the 
argument  at  the  bar.  The  question^  however, 
is  not  whether  next  of  kin  under  the  statute, 
but  whether  the  term  next  of  kin  without  anv 
reference  to  the  statute,  has  received  any  sucn 
judicial  construction.  A  short  examination  of 
the  cases  will  shew  that  the  contrary  is  esta- 
blished by  a  very  great  preponderance  of  au- 
thority. 

His  Lordship  then  went  into  a  minute  ex- 
amination of  the  cases  referred  to  in  the  argu- 
ment, and,  in  conclusion,  said  the  appellant 
liad  failed  in  proving  that  the  term  "  next  of 
kin,''  used  timplicater,  had,  by  a  technical  or 
'  conventional  construction,  obtained  a  mean- 
ing to  denote  persons  who  would  be  entitled 
in  case  of  intestacy  under  the  Statute  of  Dis- 
tributions. He  was  of  opinion  that  these  words 
must  be  construed  in  their  natural  and  obvious 
meaning  of  nearest  in  proximity  of  blood,  and 
therefore  he  was  of  opinion  that  the  appeal 
ought  to  be  dismissed  with  costs. 

Lord  Campbell  said  he  entertained  consi- 
derable doubt  in  the  case.  He  thought  the 
construction  put  by  Lord  Coitenham  on  the 
settlement  could  not  have  entered  into  the 
minds  of  the  parties  to  it,  or  of  the  convey- 
ancer who  drew  it.  They  could  not  have  a 
notion  that  if  there  was  a  child  of  the  mar- 
riage, the  father  and  mother  of  the  wife— the 
father  who  covenanted  to  pay  the  10,600/. — 
were  to  share  in  it.  On  this  construction*  if 
the  child  lived  to  the  age  of  twenty  and  mar. 
ried,  and  died  under  twenty-one  leaving  a 
child,  that  child  would  be  wholly  destitute— 
a  mo«t  preposterous  consequence. 

It  appears  that  under  the  expression  "  next 
of  kin"  the  child  of  the  intestate  is  entitled  de 
jure  to  administration  in  preference  to  the  in- 
testate's father  and  mother.  The  cases  on 
this  subject  seemed  to  be  equally  balanced, 
down  to  that  of  Elmdey  v.  Yonn^,^  He  would 
willingly  have  hesitated  very  much  before  he 
could  have  come  to  that  decision;  but  that  was 
a  case  much  considered  by  the  Lords  Commis- 
sioners, and  sanctioned  by  the  high  authority 
of  his  noble  friend  (Lord  Cottenkam),  and  must 
be  now  taken  as  isettling  the  law.  Without 
upsetting  that  case,  which  cannot  be  done,  the 
present  decision  by  the  MaHerxtfthe  Ralii  can- 
not be  set  aside.  It  was  impossiUe  to  deny 
that  the  law  on  the  point  had  by  some  bad 
luck  got  into  a  strange  state,  and  unless  great 
caution  be  observed  in  framing  settlements. 
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onfortan»te  consequeDeev  niay  tirise^  «nrd 
eyen  in  existing  settlements,  the  intentions  of 
the  parties  may  be  dissppointed*  As,  how«- 
ever,  slill  greater  mischief  would  ensue  from 
reversing  Elmsley  v.  Yauitg'  than  by  adherinfir 
to  it,  he  would  concur,  but  with  great  reluc- 
tance, in  the  judgment  which  was  proposed  by 
his  noble  and  learned  friend. 

The  decree  was  accordingly  affirmed,  and 
the  appeal  dismissed  with  costs. 

ff^ithy  y.  Man^les.^Mwch  30,  31,  April  6» 
and  June  3, 1843. 

Witt  C&xnrtUar  QSiitrsiir. 

[Reporied  iy  J.  H.  CooXB,  Esq.,  Banitter  at  Lam.} 
COSTS. — 80UCITOR. — BXBCUTOB. — PARTMBR. 

IF  here  a  solicitor  ads  also  as  eaeeuior^  the 
circumstance  of  his  being  in  partnership 
dofis  not  take  the  case  out  of  the  ordinary 
rulCf  depriving  him,  or  his  Representatives, 
of  his  costs. 

Costs  paid  to  agents  by  such  solicitor  ordered 
to  be  allowed,  as  pocket  costs, 

Semble,  the  surviving  partner,  having 
brought  the  suit  to  asuccess/ul  conclusion, 
although  acting  officiously,  {without  a  direct 
retainer,)  would  be  entitled,  upon  applica" 
tion,  to  stay  the  fund  in  Court,  until  pny^ 
ment  by  the  parties  deriving  benefit  from 
his  services. 

The  question  in  this  case  was,  as  to  the  liability 
of  the  estate  of  a  deceased  testatrix,  Mrs.  Con- 
nett,  to  costs  alleged  to  be  due  to  her  solicitor 
and  executor,  Mr.  Brutton.  Mr.  Brutton  had 
acted  as  solicitor  for  the  testatrix  until  her 
death  in  1816,  being  at  the  same  time  in  part- 
nership with  Mr.  Ford.  He  continued  acting 
as  her  executor  and  solicitor  from  thence  until 
1821,  when,  becoming  incapacitated,  the  part- 
nership was  dissolved,  by  arrangement  with 
his  family  and  Mr.  Ford,  who  purchased  his 
partner's  share  in,  and  also  the  goodwill  of, 
the  business.  Mr.  Brutton  died  in  1827,  be- 
queathmg  bis  property  to  the  defendant^ 
Margaret  Brutton,  who  had  administered  to 
his  estate,  her  father's  executors  having  re- 
nounced. Mr.  Ford  had  continued  the  conduct 
of  the  auit  of  the  testatrix,  and  had  brought  it 
to  a  satisfactory  conclusion.  The  bill  having 
been  filed  by  the  plaintiff  as  the  personal  re* 
presentatiye  of  the  testatrix  for  an  account,  a 
reference  was  taken  to  the  Master,  who  allowed, 
as  items  of  discharge,  Mr.  Bruiton's  costs  out 
of  pocket,  but  disallowed  the  agency  charges, 
ana  all  the  profit  costs  for  business  done  in  Mrs. 
Connett's  life- time,  down  to  the  termination 
of  the  suit.  Exceptions  were  taken  to  this 
disallowance,  and  upon  the  hearing  of  those 
exceptions,  and  on  further  directions, 

Mr.  Simpkinson  and  Mr.  Prior,  for  the  de- 
fendant, submitted  that  the  sums  in  question 
were  to  be  considered  as  a  creditor's  charge, 
or  debt  upon  the  estate  of  the  testatrix ;  that 
Mr.  Brutton  and  his  partner  having  kept  them 
upon  their  accounts,  as  to  the  former,  he  must 
be  presumed  to  have  retained  them  in  bis 
lifetime,  Mr.  Ford,  being  entitled  to  his 
moiety  up  to  the  time  of  the  dissolution,  and 
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to  bis  full*  cons  of  tlie  subieqaepat  proceedioirSf 
for  which  the  estate  of  the  testatrix  was  liable. 

Mr.  Temple,  Mr.  Lovni,  Qod  Mr.  fFalpoie, 
for  the  plaintiff. — ^As  JMr.  Brutton  had  not 
procured  the  taxation  of  his  bill  in  his  life-time^ 
the  Conrt  could  not  consider  him  as  entitled  to 
the  l>eneit  of  any  supposed  retainer.  Therels 
no  distinction  lietween  agency  and  partnership 
as  to  the  profit  costs.  The  ai^eney  is  a  species  of 
partnership,  and  the  Master  was  rig^ht  in  dia- 
allowing  them.  Whatever  iclaim  Mr.  Ford 
inifrht  have  aj^inst  either  estate^  he  could  only 
claim  as  a  creditor,  but  not  in  takin^^  the  ac- 
count under  the  present  bill. 

The  following  cases  were  relied  upon  in  ar- 
^rvment  i^Piumer  v.  Marehani,  3  Burr.  1330; 
J*9dgtH  V.  Prieet,  2  T.  Rep.  97 :  Curtie  v. 
Vernon^  3  T.  R.  587;  Loomesv.  Stotherd,! 
S.Sl  S.  458;  Law  v.  Hunter,  1  Russ.  100; 
Chissum  V.  Detret,  5  Russ.  29 ;  Carmichttel  v. 
fFUsw,  2  Molloy,  4  ;  2  Dow  &  CI. ;  Keni  v, 
Piekerln/^,  5  Sim.  569 ;  Lafifield  v.  Laiffield^ 
7  Sim.  172;  New  v.  Jonee,  per  Lord  Lynanurst, 
Exchequer,  exclusively  reported  f)  L.  O.  410 ; 
fFrigkt  V.  Souikwotni,  1  You.  &  J. ;  3foore  v. 
Frnwd^  3  Myl.  &  G.  45  ;  Moriton  v.  Moriion, 
4  M.  &  C.  215 ;  Coiling  v.  Carey,  2  Beav,  128 ; 
Nallr.  Laver,  4  You.  &  C.  216,  1  Hare,  571 ; 
Tipping  v.  Power,  1  Hare,  405 ;  Williams  on 
Executors,  2nd  ed.  1316;  Smith's  Oh.  P.  vol.  2, 
p.  279. 

Hir  James  Hlgram,  V.  C,  in  giving  judg- 


ment, said  that  Mr.  Brutton  having  done  no 
act  in  his  life-time  which  could  be  treated  as 
evidence  of  an  intention  to  retain,  whatever 
remained  due,  would  he  owing  to  Mr.  Ford, 
his  partner,  who  claimed  to  be  entitled  to  all 
the  profits  of  the  business  down  to  the  time  of 
the  arrangement.  The  Master  was  therefore 
right  in  refusing  to  allow  the  costs  of  Mr. 
Brutton  during  the  life  of  the  testataix.  Those 
which  were  incurred  whilst  he  was  her  execu- 
tor, were  clearly  difallowable.  As  to  the 
agency  charges,  he  thought  the  sums  actually 
paid  to  the  agents,  ought  to  have  been  allowed^ 
and  the  Muster  .must  review  his  report  upon 
that  part  of  the  exceptions.  In  respect  to  the 
third  period,  namely,  between  the  alleged  dis- 
solution, and  the  death  of  Mr.  Brutton,  no  new 
retainer  having  been  given. to  Mr.  Ford«  he 
must  be  viewed  as  a  sollbitor,  acting  officiously, 
but  carrying  on  tire  proceedings  to  a  success- 
ful result;  and  thifs  bringing  himself  within  the 
principle  of  the  case  of  Halls,,Luver,  The 
estate  which  was  benefitted  by  his  services,  and 
those  who  had  availed  themselves  of  them, 
would  be  liable  to  pay  him.  Hall  v«  Lnver 
would  be  an  authority  for  staying  the  fund  in 
Court  until  his  claim  was  eeuled,  but  it  must 
be  upon  his  application.  As  a  matter  of  form, 
the  Master's  report,  disallowiog  Mr.  Ford's 
costs,  roust  be  conftrmed.  The  subsequent  costs 
would  stand  in  the  same  situation. 
Barge  v.  Bruiton,  1843.    Lincoln's  Inn. 
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— Butcher  «.  Jackson,  txe.  •  • 

Trcwick  v.  Paramorc/iv.  dirt,  and  fptit 
Fairhrother  a.  Mason,  ditto 
Heale  v.  HeaJe,  ditto 
Foley*.  Hill, ditto 
Fft-ak  p.  FrMk->-Caroinan  a.'  Pratp. 
Beales  v.  Spencer,  ditto 
Williams  «.  Williams,  ditto 
Slavers  y.  Barnard,  ditto 
Campbell  a.  Campbgelj,  ggceptitnt 
G  ibson  v,  l)t  Etm 
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BetiiiAotrt  V  Bt«irttt 
M^oro.  HconUoT« 
Dymockv.  Dymock 
Birch  «.  Birch 
Jon«««.  Edwards 
VHlicrv  V.  Villiers 
Cliff  v.Wadsworth 
liioaMoa  ••  TbooMOB 


Vift  €^tutlUK  QBCCsram. 

PImt,  Dtmu  rrtn,  Cmm»a,tmdjknktr 
DinctUmt. 

Mmotv.  Avkland.ForclMrrf 

Church  •.»!»»»».  *»«™"   «  wt      - 
6th  Nov.  Br«Ml  (imaper)  «.  HoMnioii 
,     •    >■   Tatara ».  Wllliamt 
AitaTcrm.  Griffltlu  ».  Griffilhf— Ditto 

(Henry)  «.  Ditto 
llth  No*.  Edward*  •.  Dodd 
Kenyon  v.  Buckley 

Faulkner*.  Dahiel— Ditto  v.  Waterman 
Newton*.  Burt 

Evanton  o.  Dowet,/w.  dirt,  imd  eoitt 
Attorney  General ».  Barker 
Lord  WaUingham  ».  Goodrlcke*  «K«p. 

Brittedw.  Wilkin* 

CUyton  9.  De  Booa 

Licknan  «.  Hook 

BarwiM  «.  Barne* 

Morley  w.  C«K>k,  ezMipliM* 

Planketo.  Lewi* 

Acion  r.  Roger*.  Ar.  din.  md  eoftt 

Campbell  w.  Kobinaoa 

Pus  V.  Rowland 

Smith  •.  Connell 

John*on  V.  Johnson 

Aspinall «.  Andiw^/w.  diM.  Md  eo*flt 

Pinkeit «.  Wright,  ditto 

Bruwn  v.  Hayward— Ditto  «.  Wtntle, 

ditfQ 
Barker  o.  Brownlow,  esciptioM 
Drake  e.  Drake,  ditto 
Forroan  v.  Ne?ill,  ditto 


Jfew  OtutHt 

Seffv.Ooldney 

Bulmer  v.  AUi«on 

Mvorev.  Newham 

Aimec  «.  Hardy>-Ditto  Ik  M aaefield 

Simes  «.  Byre 

Taylor  «.  Ball 

Oordott  e.  Pya 

Tomlia  «•  Temlin,  »oW» 


Bom. 

Judgmentt. 

Iffarqai*  of  Hertford  v.  Dord  Lowther, 

exceptUnu 
Vandelure  ».  Blamve 

PUat  md  Demarrm. 
Keed  ft,  O'Brien,  two  cMae*,  dtmr^  ^ 
d^i.   (ySrifu  demurrtr  of  deft.  Sir 
Mattktw  Ttenwy,  JBeri. 
Fir*tdayofTcrm. 

Motiom, 


Jame*  «•  James,  tkroo  mnu» 

Lumsden  v.  Morrison 

Jackson  «.  Jackaon 

Green  v,  Badley— Ditto  «.  Thompson, 

WW.  dirt,  eoatt,  mtd  rtport  kg  ordar 
alton  9.  Pbtter 
Christian  «.  Fosler.y^r.  dirt,  and  eott» 
Attomey-Oen.e.  Potter,  A***  din,  amd 

cetif 
Howard  •.  Prinoe-4)ttto  9,  Stapleton 
Matthews  v.  Miller— Ditto  v.  Winslow 
Powell  «.  Wright— Ditto  o.  Dexter- 
Ditto  V.  Lawson 

Bonser  v.  Cox,/«r.  din,  dnd  co$U 
Netherwood  v.  f^arr 
Flower  e.  Hartopp, A'*  dfrs.  mid  coili 
Golding  o.  Castle 

Young  V.  Knglish— Ditto  v.  Graham 
Smith*.  Payne— Ditto*.  Ditto— Ditto 

9.  Linvell.  Af.  dirt,  amd  cottt 
Gamble  «.  Gibson— Ditto  v.  Pennon, 
fur.  dirt,  and  eottt 


Uriohn  V.  Umohn-^DItto  «•  WytUhwm 

Vmobn  v.  Opjohn— Diuo  v.Mottram — 
Ditto  •.  Bknkes,  A**'  ^*rt.  ami  costs 

Upjohn  V.  Fenruddocke— Ditto  •.Ditto 
•—Ditto  V.  Wyndam 

D]pjohn  9.  Bankes,  A^<  ^t,  and  eotU 

Pringle  V.  Crookes,  eaooftoiM 

greenwood  v.  Churrbill— Robincon  «• 
Carrington— Greenwood  e.  Bishop  of 
Exeter-Ditto  «.  Randal^  Ar.  diru  •> 

Short— lUnafM  v.  PInkey,  and  pern. 
Patersonv.  Long,  ogam,  andjkr.  Sn* 
Li  nk  V  Stallard— Stallard  o.  Stones JWr. 

tfiri.ead  coils 
Allen  V.Thorpe 
Richardson  o.  Horton— Ditto  e.  Taylor 

—Ditto  «.  Earl  of  Derby,  txwu,  ^ 

pt9iMtiff'*t,  Jkr^  din.  onuL  coitt 
Salt  9.  Chutt away —Ditto  e.  Saltr>Ditto 

».  Diuo— Ditto  o.  Aldington— Ditto  t^. 

Salt— Ditto«.Tarleton»JW.dirB.  ^  cs. 
Beck  V.  Burn,  fkr.  dart,  and  eottt 
Knight  o.  Knight— Ditto  V.  Cook— Ditto 

V.  Mar*ti.  Av.  dfrs.  and  eottt  mtd  pnuu 
Dixon  9.  MarconyA***  dirr,  a«d  cosCs 
Nicholson  9,  Norton,  fur,  din.  and  costs 
Harrison  9.  Harrison— DittM  v.  Ditto-^ 

Ditto  V.  Skidmore,  Ar.  dirf.  oad  coica 
Bustard  9,  Saunden,  A^.  din,  and  eotU 

Uliatboroee.  Dflithome— Ditto  i^.  Dittos 

At-  dtrs.  and  eottt 
Duncan  «.  smith,  A^.  dire,  and  eottt 
Wedgwood  V*  Adams  Jlcr.  dtrs.  and  oosto 
Trivltte.  Ro*e 
Edmondt  V,  Kitchlai^Ditio*.  Pc«kc>— 

Ditto  V.  Edmonds,  A^r  dirs.  imd  coela 
Daflsv.  Prout 
Wartl  V.Ward 
Freeman  «.  Day 
Falkland  e.  Am  bum 
Kilnero.  L(*ecb 
Sotttbey  v.  Grahain^-Southey  v.  Salt— 

DUto  V.  Price.  Ar*  «f<rs.<md  eosis 
Shalcross  v.    Hibberson— Shalrrosa  •• 

Dlckion— Ditto    v.    Slagg— Dittw    v. 

6a#thortie2/iif.  dtVs.  and  eottt 
Luvegrove  v.  Roper 
Roper  V.  Lovegruve 


COMMON  LAW  CAUSE  LISTS, 
Mkh9Bima9  Term,  1843. 


NEW  TRIALS, 

Bmudmmg  umkiefmhud  of  tka  mdofTHttUy  Temn 
1843. 

Mkhmlmat  Term^  1842. 

London— The  Qseen  ▼.  Bynner 

Lincoln — Doe  d.  Povlef  iind  others  t.  Clark ' 

„  d.  Bruiuby  t.  Leversedge 

Wsrwtek^Doe  d.  Earl  of  Warwick  &  ors.  ▼.  Cook 
••  ^c  Queen  t.  Inhabitants  of  Adder- 

bury,  Ea  t 
Wilts — Boaanqnet  and  others  ▼.  Woodford  &  ora. 
Devon — Webber,  esq.  ▼.  Richards 
.    „         Ijake  V.  Amnddl 

„         Wfaeller  ▼.  Branscombe 
Hants— Webb  ?.  Binns 

Cornwatl— Doe  d.  Bake  and  on.  r.  Deny  &  anor. 
Surrey — OreWlle  r.  Chapman  and  others 

,,         The  West  London  Railway  Company  ▼. 
Bernard 

I,  Upbam  ▼.  Goldstone 

yy  Lancaster  ▼.  Wuibey 

„         Johnson  r.  Wood 
Essex— Mayor  and    Colchester  ^Corporation  of 
Essex  ▼.  Brooke 

y.       The  Corporation  of  Colchester  f<  Saiii» 
Kent — Allen  ▼.  Haywood 
Sussex— Simpson  ▼.  Coates 
Chester— Doe  d»  Jones  and  others  v.  Harrison 
Carnanron— Bell  r.  Sfaeltoo  and  asother 


Carmarthen— Jones  ▼.  Thomas 
Denbigh— Williams,  clerk  ▼.  Hughes  and  others 
Hilary  Term,  1843. 

Middlesex-*Carpoe  ▼.  London  and  Brighton  Rail- 
way Company 
„  Sexton  ▼.  Dennis 

„  Huggens  ▼.  Coates 

,  J  Holloway  r.  Turner  and  another 

London — Hare,  knt.  r.  Barstow 
y,  Bailey  ▼.  Triebuer 

„         Wood,  hart,  and  others  r.  Tasaeil 
„  Justice  T.  Gowar 

,y  Evelyn  t.  Chippendale 

„  Reidv.  Orbell 

Eoiter  Term,  1843. 
Middlesex— Hall  r.  Hutchinson  and  another 

„  Beale  r.  Mouls  and  others 

London — Mittelholaer  r.  Pullarton 
f^        Seine  t.  Seine 

y,         Lucey  r.  General  Steam  Narigation  Co* 
„         Beckett  and  others  r.  Potts 
Herts-^Watling  and  another,  exors.  r.  Horwood 

„      Riimbidd  and  another  ▼.  Munt 
Essex — Mackintosh  r.  Hamilton,  clerk 
Sussex — Pain  r.  Allen 
Surrey — Reran  t.  Pikher 
Denbigh— Jones  r.  Pay,  second  action 
Glamoiyan^Darid  r.  Preece  and  others 
Carmarthen — ^Thomas  t.  Daries 
Brecon— Pritchard  r.  Powell  and  ors.,  iii  replenm 
y,         Doe  several  dems,  of  Harrison  and  others 
▼.  Meredith 
Bucks— Berrill  r.  Perciral,  clerk 
Cambridge— Doe  d.  Wilson  ▼.  Tredgett 
Cambridge— Bot.well  r.  Chiy 
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Cambridge — ^Edrupt  ▼.  Oornwall 

'„  PorfcliM,  widow*  ezeeiittl|[  vaftotR  .a 

Suffolk — Banks  ▼.  Darling 
Norfolk— Doe  several  dems.  of  Starling  and  others 
▼.Hilko 
,•  Palmer  ▼.  Costerton 

Oxford^ — ^WhartoB  ▼.  Mackenxie 
W<yroester— Doe  d.  Evans,  a  pauper  r.  Page 

,,  Dsries,  widow  w.  Vonidn  and  another 

Sskip— Tke  Queen  v.  HiU 
„  Saine  T.  Boneher 
tt  r.  Grierson 

Glome  lie  I — Hewitt  and  anor.,  exors.  f.  Miller 
.York — ^Eo^laod  ▼.  West,  the  yoooger 
Liverpool— Farrar  t.  Dcflinne 

„  Holford  ▼.  Hankinson  and  another 

99  .  ThooMw  T.  Worrell 

Hants — I>oe  d.  Cowdery  and  wife  f.  Way 
Dorset — Slader  r.  Hallett  and  others 
Somenefe — Kenaett  and  Avon  Canal  Company  t. 

Great  Weaterd  Railway  Company 
Cornwall— Yoang  r,  Hitchiogs 

,,  Doe  d.  Davey  ▼.  Gent 

DeroB — Alford  f.  Vickery 
Noithannptoa— Meadows  f.  Haamer  and  others 
Lancaster — Hargreaves  and  anor.  f.  Wood  &  anor. 
Carlisle^— The  Qaeen  f.  The  Inhabitants  of  Great 

BrongbtOB 
Doriam — ^Lamb  and  anor.  f.  Newbiggen  &  anor. 

IMnity  Term,  1843. 
London— Wakefifld  f.  Newbon  and  another 
Middlesex — Hasleham  f.  Young  and  another 
„  Buah  F.  Brettell 


SPECIAL  PAPER. 

Miehadmet  Ttrwi,  1843. 

LewiSy  executor  f.  Nixon — Stands  for  arrangement 
*Amlot  F.  Monro,  exeeutrix— Stands  for  arrange^ 

meat 
Henderson  f.  Henderson 
•Vonde  f.  Jones 
Simms  and  Wife  f.  Saine 
•Doe  seFcral  dems.  of  Bflls  and  Wife  and  another 

F.  Hopkins 
Yarmontli  f.  Jackson 
*6ibooB  T.  Porster 
Hall  F.  Batnbridge  and  another 
Anderson,  administrator  f.  Howell 
•Jeffreys  f.  Smith,  otherwise  Peacock  and  Wife 
Dimes  r.  The  Grand  Junction  Canal  Company, 

Cltpsbam  F.  Virtue  and  another 

Elliott  and  another  f.  Hobart  and  others 

Benticky  Lord  George  f.  Connop 

Thomas  Wood  f.  Jacob  Connop 

•Chapman  f.  White 

Hewitt  F.  Gilbert 

Erans  f.  Lund 

Torrence  f.  Gibbins,  the  younger 

•Karr  f.  Cnbitt 

Hewlett  F.  John  Kihhard»  sued  with  another 

Bownes  f.  Bownes 

Aspdn  F.  Austin 

Pitcher  f.  King 

Ganston  f.  Hume 

*London  and  Qtttamkh  Railway  Company  f. 

Goodchild 
Torldngton  F.  Reed 
Thomas  f.  Rogers 
•Doe  d.  Earl  of  Egremont  f.  Stephens 


•Saine  f.  Bnrrougha  aiid  another' 

Bllershaw«  the  eider,  and  another  F.Joy  and  anor 

Hilton  F.  Lord  GrauFilie 

CROWN  PAPER. 
Miektuhuu  Term,  1843* 

For  Wednudmy  %tk  Nmi. 

Montgomeryahifo— The  Qaeen   f*  Will..  HoweS 
Msrsh 

-The  Qaeen  f.  Same 

Lancashire—The  Qoeen  f.  The  Inhbts.  of  Bury 
Yorkshire— The  Qoeen  f.  The  Inhabitants  of  Cart* 
worth 
The  Queen  f.  The  Inhabitants  of  Com- 
berworth 
Warwickshire— The  Qoeen  f.  The  inhabitants  of 

Birmbgbam 
Yorkshire— The  Qnecn  v.  The  InhablUnts  of  South 

KiLrington 
Staffordshire— The  Queen  f.  The  Grand  Junction 
Railway  Company 


Camman  9lf^* 

MUkaOmM  TVrm,  1843. 

REMANBT  FAPER. 

Enlarged  RmleM, 

To  let  day— Matthews  f.  GrOFCs  &  ors 
To  6th  day— Price  cxor.  f.  Bartholomew 

„  Warrey  f.  Phelps 

To  8th  day — Riehardsoo,  knt.,  f.  Keaset,  ]un« 
Enlsrged  generall]^— Johnson  dcors,,  assigaees  kt^ 
F.  Shaw  &  snor. 

iVctff  Triali  ef  Eaater  Term  Auf. 
Surrey— -Stone  f.  Dunlop. 

JfemTHmie^TrimUyTtrmimi, 
Middlesex— Dod  &  anor.  f.  Achlam 
„  Hall  F.  iFe 

,^  Hague  F.  Burcheff 

Cmr.  M.  VuU. 
Cole  F.  Green 


•  Special  cases— the  rest  are  demurrers 


DEMURRER  PAPER* 

Atiehaebnat  Term,  1843. 


ember  N 


Moti^tu  te  afr«i#  ^ 
Jmdgwumt, 


Thursday    2nd  November 

Friday         3rd 

Saturday     4tb 

Monday       6th 

Tuesday      7th 

Wednesday  8tk         „    — SpecUU  Argument* 

Brockbank,  ad.  F.  Anderson  &  anor. 

Benson  f.  Chspman 

Farmer^  exor.  f.  Motham,  yr. 

Doe  Dem,  Murch  f.  Marchand 

Plymton  f.  Scarlett 

Michael  f.  Myers 


NEW  TRIAL  PAPER 
For  MichaefmoM  Term,  1843. 
Ftr  JudpneMt.^M9ved  Mickaelmai  Term,  1842. 
Denhagh— Joaes  F.  Williams 

(beard  6th  February,  1843.) 
For  Argumeni^Moved  TrMtf  Term,  1848* 
Middlesex— Uoyd  f.  Child  (opon  afidarits) 
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Common  Law  .Came  IM9,  Mkbaeknas  Term,  1843.— 7%«  Editor'i  Letter  Box. 


PEREMPTORY  PAPER. 

For  FHdny^  the  9d  day  of  Hwember,  1 843,  to  be 
taken  at  the  titting  of  the  Court, 

Rule  Nisi.      . 

Ist  June,  1843— Davies  v.  AgHt 

7tb  June,  1843— Smith  ▼.  Gandell 
30th  May,  1843— Higginson  v.  Broadhunt 

2d  June,  1843— Davies  7.  Edmonds 
3QUi  May»  1843— Cbamben  ▼.  Smith 

SPECIAL  PAPER 

For  Michaeknat^  Term^  1843. 

RBMANETs/rem  Trinity  Term,  1843. 

ForJudgmemi, 

Catherwood  r.'CaaloD  the  younger,  spedal  ease 
(beard  7th  June,  1843} 

For  Argument. 

Belcher  &  or%.  r.  Magnay,  Eiq. — Demurrer 

(beard  aitt  May,   184.3)— iOM  Jufy, 
1843,  Ordered  to  be  re-argued 
Cheston  &  ors.  v.,  Gibbs  &  anor. — Demurred 

(heard  7th  June,  1843)— lOM  Jufy, 
1843,  Ordered  to  be  redargued 
The  Bishop  of  Exeter  r.  Hawkins  &  ors.— Spe- 
cial Case  from  Chancery 

(Part  heard,  18th  Jan.  1843) 
Smith,  Sec,  f.  Hopkinson — Demurrer 

(To  stand  over  until  similar  case  disposed 
of  in  the  Court  of  Error) 
Hocking  &anor.  v.  Acramon — Special  Case 
Doe-d.  Fisher.^. anor.  r.  Tbe  Company  of  Propri- 
etors of  the  Grand  Junction  Canal — Special 
Case. 
Forster  A  ors.  ▼.  Wilson  &  anor.~^pecial  Case 
London^Tbibault,  wbo  sues,  &c.  ▼.  Gibson 
Afoved  09Ktht  lAth  June,  1843,  to  shew  eaute  on  the 

2nd'dad  of  lUichaeimae  Term, 

Middlesex— HiUmaa  &  anor.  ▼.  Tapfield 


Court  of  3Rt6fel0. 

Sittings  of  the  Chief  Judge  of  the  Court  of  Bank- 
ruptcy far  October,  November,  December,  1843. 

31  St  Oct.  to  ist  Not.— At  Lincoln's  Inn 
Every  Monday  and  Wednesday  during  Term— At 
-   Westminster    * 

Every  Monday  and  Wednesday  after  Term  tOl 
Christmas — At  Lincoln's  Inn 


Michaelmas  Term,  1943. 
THE  GENERAL  LIST  OF  PETITIONt. 

^(0oumed  Petitions, 
Johnson  r.  Wright 

New  Petitions, 


Mac  Williams  v.  Pottin- 

Tatam  ▼.  Bonner 
Vesez  ▼.  Vesez 
Woodin  T.Accaman 
Lidke  r.  Loosemore 
Mnsgrore  r.  Musgrove 
Whipham  r.  Wise 
Loiskwood  ▼.  Baker 
Ridley  ▼.  Knight 


Fell  V,  Fell 

Best  V.  Dobson 

M 'Andrew  ▼.  Lawrence 

Ouchterlong  r.  Ouchter- 

long 
Whipple  Y.  Whipple 
Mitchell  ▼.  Beyfus 
Fisher  r.  Fisher 
Ellis  7.  Musgroire 


'THE  EDfTOR'S  LETTER  BOX. 


By  some  exertion,  tbe  Table  of  Gontenta 
and  Index  of  toL  26,  were  published  with  the 
last  No. :  but  a  few  articles^  frooi  want  of  auf* 
fiirieot  time,  were  not  noticed  in  the  Contents, 
viz  : — "Law  of  Unlawful  Aasembliei"  p.  545 
— '*  Rules  of  Evidence,  Art.  6,"  p.  548  s— 
''Colonial  Evidence  Act,"  p.  553— <'Attor« 
neffl  tlfmng  the  Rolls/' p.  553—'*  Renewals 
of  Cenificatesi"  p.  554.  Some  of  these,  how* 
ever,  are  mentioned  in  the  General  Index. 

We  think  that "  H.  W.  F.*'  cannot  compel 
an  assifj^ument  of  bis  arttdes  on  the  mere 
fffround  he  states.  It  cannot  be  done  without 
the  attorneys  consent.  Tbe  clerk  ouffbt  not 
to  receive  fees  for  business  properly  beJonginfi^ 
to  an  attorney,  but  for  other  services  not  per* 
formed  durinj^r  the  time  which  belongs  to  his 
master*  he  may  receive  remuneration. 

If  the  articles  of  ''A  Correspondent" expire  at 
any  time  during  the  term,  he  may  be  examined, 
but  in  order  to  be  admitted  in  that  term,  there 
must  be  time,  besides  obtaining  theExaminer'a 
( jertificate,  to  procure  the  Judge's  fiat,  and  take 
the  oath.  Tlie  oath,  however,  need  not  now 
be  taken  in  open  Court,  if  tbe  Judges  should 
so  direct. 

We  have  received  many  communications  on 
the  Attorneys  and  Solicitors'  Act,  most  of 
wbich  will  be  found  noticed  elsewhere,  under 
the  head  of  the  '*  Construction  of  the  Attor- 
neys' Act."  We  .shall  advert  to  other  points 
without  delay. 

We  believe  that "  Legum  Studens"  will  be 
safe,  (according  to  the  terms  of  his  enquiry,) 
if  he  give  satis^ctory  answers  to  two-thirds  of 
the  questions  in  three  of  the  branches,  whereof 
Common  Law  and  Equity  must  be  two.  We 
have  not  heard  that  any  change  in  tbe  mode  of 
proceeding  has  been  made  by  the  examiners. 

'We  are  informed  that  a  printed  circular 
has  bfeb  sent  from  the  Stamp  OflSce  to  such 
persons  as  have  not  taken  out  their  certificates 
for  the  present  year,  reminding  them  that  a 
penalty  is  imposed  bv  the  37  Geo.  3,  c.  90,  on 
any  attorney  practising  without  a  certificate* 
and  that  he  is  incapacitated  from  recovering 
bis  costs.  We  have  received  an  able  letter  on 
this  subject,  too  late  for  this  week,  but  which 
we  hope  to  insert  in  our  next. 


The  Legal  Almanac,  Remembrancer,  and 
Diary  for  1844,  is  now  ready  for  publication. 

Tha  Quarterly  Digest  of  all  reported  cases 
in  all  the  Courts,  will  be  published  early  this 
month. 


€iit  ftegal  ®tiger)i(r* 


SATURDAY,  NOVEMBER  11,  1843. 


'<  ^uod  iimorit  ad  Nos 

Pertinet.  et  iiMcire  lualum  est,  aKiUiuiift. 


Horat. 


THE  ACTS  OF  LAST  SESSION. 

A  ooMaiDB&iBLB  cootToveny  haa  arisen. 
and  been  somewhat  stoutly  contested,  as  to 
the  merits  of  the  last  session  of  parliament, 
one  side  declaring  that  nothing  at  all  has 
been  done,  the  other  that  few  sessions  have 
been  so  productive  of  benefit.  We  have  no 
intention  to  keep  alive  this  subject,  and 
probably  it  would  be  found  that  the  truth, 
as  it  often  does,  is  to  be  found  between  these 
statements.  If  the  acts  affecting  the  law, 
which  were  proposed  and  carried  by  the 
Government  are  alone  to  be  mentioned,  it 
cannot  be  said  that  much  was  done; 
but  Lord  Denman  carried  the  Evidence 
Act ;  Lord  Langdale  the  Attorney's  Act ; 
and  Lord  Campbell  the  Libel  Act ;  so  that 
altogether  the  session  1843  will  be  found, 
in  practice,  to  be  anything  but  an  unimpor- 
tant one.  And,  indeed,  if  we  take  away 
those  acts  much  more  will  be  found  to 
remain  than  was  usually  performed  in 
almost  any  session  twenty  years  ago. 
Perhaps  the  most  remarkable  feature  of  the 
reformed  Parliament  is  its  love  of  altering 
the  law.  The  alterations  of  the  first  twenty- 
five  years  of  the  present  century  can  be 
enumerated  in  as  many  minutes ;  but  now 
in  every  session  a  very  considerable  body 
of  new  law  comes  into  force,  affecting  every 
part  of  our  juridical  system,  and  driving 
respectable  old  lawyers  almost  out  of  their 
wits.  We  remember  hearing  a  late  estima- 
ble Master  in  Chancery,  when  at  the  Bar, 
say,  that  he  never  read  the  new  reports,  for 
fear  of  losing  the  law  he  had  learnt  in  the 
time  of  Lord  Eldon :  and  we  have  already 
noted  how  careless  the  present  Lord  Chief 
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Baron  is  of  modem  cases,  relying  on  his 
own  general  legal  knowledge,  and  large 
store  of  good  sense  and  knowledge  of  the 
world.  ITiis  may  be  done  with  reports, 
but  a  statute  is  not  to  be  trifled  with.  Let 
a  lawyer  look  over  his  volume  of  acts,  at  the 
close  of  any  late  session,  and  he  will  be 
surprised  to  find  how  many  of  them  affect 
him  !  These  he  must  know,  or  he  may  get 
into  a  serious  difficulty ;  and  however  little 
a  judge  may  think  of  judge-made  law, 
attend  he  must  to  that  made  by  Queen, 
Lords,  and  Commons.  Now  it  is  not  for 
us.  at  any  rate,  to  complain  of  this  fondness 
for  legislation  ',  but  we  certainly  could  wish 
that  there  was  some  greater  preparation 
for  it.  Many  of  the  acts  which  alter  the 
law,  pass  witiiout  one  word  being  said  on 
them  in  either  House,  and  are  submitted  to 
no  scrutiny  whatever,  until  they  are  the  law 
of  the  land. 

Now  if  we  must  have  changes,  let  them 
be  made  with  all  possible  deliberation  and 
previous  examination.  We  are  induced  to 
advert  to  this,  more  particularly  with  refer- 
ence to  the  Local  Courts  Bill,  and  Eccle* 
siastical  Courts  Bill  of  last  session.  Surely 
greater  care  might  have  been  bestowed  on 
both  these  measures,  which  fell  through 
rather  from  their  defective  construction,  than 
because  the  principle  on  which  they  were 
founded  was  objected  to.  If  they  are  to  be 
re-introduced  in  the  ensuing  session,  we  do 
venture  to  hope  that  some  previous  conside- 
ration may  be  given  to  them  by  the  heads  of 
the  government.  We  can  easily  conceive  that 
a  very  unobjectionable  Ecclesiastical  Courts 
Bill  might  be  introduced.  No  one  can 
deny,  on  the  one  hand,  that  this  swarm  of 
small  tribunals  is  a  nuisance,  and  we  believe 
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that  there  are  few,  except  those  directly 
intereflted,  but  will  allow  that  the  jurisdic- 
tion, as  to  all  testamentary  matters,  might 
advantageously  be  transferred  to  the  Court 
of  Chancery,  the  more  especially  as  at 
present  it  is  not  oppressed  with  too  much 
work.  Neither  do  we  despair  of  seeing  a 
Local  Courts  Bill  which  would  be  unobjec* 
tionable  to  nine-tenths  of  the  profession. 
But  we  should  be  more  content  if  the 
government  were  to  leave  these  subjects 
for  awhile,  and  would  turn  their  attention 
to  the  state  of  the  Masters'  Office,  as  to 
which  we  have  so  often,  although  so  far^  in 
vain,  complained. 


NOTES  ON  EQUITY. 

niSSOLUTION  OF  PARTNERSHIP. 

Thbrb  are  some  cases  in  which  a  Court  of 
Equity  will  dissolve  a  partnership  during  the 
term  for  which  it  is  stipulated.  Such  a  dis- 
solution has  been  granted  on  account  of  the 
impracticability  of  carryinjif  on  the  undertakiof^, 
either  at  all  or  according  to  the  stipulations  of 
the  articles.  Baring  if.  Dix,  1  Cox.  R.  213; 
Waters  v.  Taylor.  2  Ves.  &  B.  299.  It  may 
also  be  granted  on  account  of  the  insanity  or 
permanent  incapacity  of  one  of  the  partners. 
tVaters  v.  Taylor,  ubi  iup.  And  it  may  be 
granted  on  account  of  the  gross  misconduct  of 
one  or  more  of  the  partners.  Marshall  v. 
Colman,  2  Jac.  &  W.  300 ;  Goodman  v.  fVhit' 
comb,  1  Jac.  &  W.  494.  But  trifling  faults  and 
misbehaviottr,  which  do  not  go  to  the  substance 
of  the  contract,  do  not  constitute  a  sufficient 
ground  to  justify  a  decree  for  a  dissolution. 
Goodman  v.  Whitcomb,  J  Jac.  &  W.  572.  In 
a  late  case.  Lord  Langdale,  M.  R.,  decreed  a 
dissolution  where  a  partner  acted  inconsistently 
with  his  duty  as  such,  and  of  a  nature  to  de- 
stroy the  mutual  confidence  which  ought  to 
subsist  between  partners,  and  which  made  it 
impossible  that  the  business  could  be  conducted 
in  partnership  with  benefit  to  either  party. 
*'  The  transactions,"  said  his  Lordship,  '*  with 
each  other,  cannot  be  considered  merely  with 
reference  to  the  express  contract  between 
them.  Tlie  duties  and  obligations  arising  from 
the  relation  between  the  parties  are  regulated 
by  the  express  contract  between  them,  so  far 
as  the  express  contract  extends  and  continues 
in  furce;  but  if  the  express  contract,  or  so 
much  of  it  as  continues  in  force,  does  not 
reach  to  all  those  duties  and  obliffations,  they 
are  implied  and  enforced  by  the  law.  Craw- 
shay  V.  Collins,  15  Ves.  226.  .  And  it  is  often 
matter  to  be  collected  and  inferred  from  the 
conduct  and  practice  of  the  parties,  whether 
they  have  held  themselves,  ought,  or  ought 
not,  to  be  held  bound,  by  the  particular  pro- 
visions contained  in  their  express  agreement. 
When  it  is  insisted  that  the  conduct  of  one 
partner  entitles  the  other  to  a  dissolution,  we 
must  consider  not  merely  the  specific  terms  of 


the  express  contract,  but  also  the  duties  and 
obligations  which  are  implied  in  every  partner- 
ship contract,  and  upon  the  evidence  pro- 
duced on  the  occasion  of  this  motion  (for  a  re- 
ceiver,) it  appears  to  me  that  the  conduct  of 
Mr.  Jeyes  hak  been  such  as  to  make  it  imoos- 
sible  that  the  business  can  be  conductea  in 
partnership  with  benefit  to  either  party.  The 
neglect  to  account  for  the  60L  sent  from  Liver- 
pool, in  August,  1840;  the  application  of  the 
54/.  received  from  Mrs.  Eliason  to  the  payment 
of  his  private  debts ;  the  refusal  to  sign  ofiice 
checks  till  he  had  prevailed  on  the  plaintiff  to 
sign  a  check  for  his  personal  use ;  the  refusal 
to  sign  a  check  for  the  proctor's  bUl,  and  the 
transmission  of  the  proctor*s  letter  to  some, 
however  few,  of  the  creditors  of  the  partner- 
ship, with  a  letter  of  his  own,  so  expressed  aa 
to  be  manifestly  injurious  to  the  partnership  g 
and  his  conduct  as  to  the  556/.  remitted  to  the 
partnership  for  the  purpose  of  making  a  spe* 
cific  payment,  appear  to  me,  all  of  tnem,  to 
be  inconsistent  with  the  duty  of  a  partner,  and 
of  a  nature  to  destroy  the  mutual  confidence 
wliich  ought  to  subsist  between  them.  These 
acts,  and  others  referred  to  in  the  affidavits* 
are  not  disproved,  or  satisfieictorily  explained 
by  the  defendants,  and  being  such  as  if  proved 
at  the  hearing  would,  in  my  opinion,  entitle 
the  plaintiff  to  a  dissolution,  appear  to  me  to 
be  sufficient  to  entitle  him  to  the  order  which 
he  now  asks."  Order  for  injunction,  and  re- 
ceiver granted.  Smith  v.  jfeyes,  4  Bea.  503. 
See  also  Richards  v«  Dimes,  2  Russ.  &  M* 
347. 


CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 

6  &  7  Vict.  c.  94. 

FORBION  JUR18DICTI0KS. 

An  act  to  remove  Doubts  as  to  the  Exercise  of 
Power  and  Jurisdiction  by  Her  Majesty 
within  divers  Countries  and  Places  out  of 
Her  Majesty's  Dominions,  and  to  render 
the  same  more  effectual, 

[24th  August,  1843.] 

1 .  The  power  acquired  by  her  Majesty  in  coun- 
tries out  of  her  dominions  shall  be  held  on  the 
same  terms  as  her  Majesty's  authority  in  the 
crown  co^/ef.— Whereas  by  treaty,  capitula- 
tion, grant,  usage,  sufferance,  and  other  lawful 
means  her  Majesty  hath  power  and  jurisdiction 
within  divers  countries  and  places  out  of  her 
Majestv's  dominions:  and  whereas  doubts  have 
arisen  hnw  far  tlie  exercise  of  such  power  and 
jurisdiction  is  controlled  by  and  dependent  on 
the  laws  and  customs  of  this  realm,  and  it  is 
expedient  that  such  doubts  should  be  removed : 
be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal 
and  Commons  in  this  present  parliament  as- 
sembled, and  by  the  authoritr  of  the  same, 
that  it  is  and  shall  be  lawful  for  her  Majesty 
to  hold,  exercise,  and  enjoy  any  power  or  ju« . 
risdiction  which  her.  Mi^esty  now  bath  or  may 
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at  any  time  hereafter  have  within  aay  country 
or  place  out  of  her  Majestjr's  dominions,  in 
die  Mme  and  as  ample  a  manner  as  if  her  Ma- 
jesty had  acquired  such  power  or  jurisdiction 
by  the  cession  or  conqnest  of  territory. 

2.  AcU  done  in  pursuance  of  suoh  power  to 
be  of  tkeeame  effect  as  if  done  under  heal  laws, 
— ^And  be  it  enacted,  that  every  act,  matter, 
and  thing*  which  may  at  any  time  be  done,  in 
pursuance  of  any  such  power  or  jurisdiction  of 
her  Majesty,  in  an^  country  or  place  out  of 
her  Majesty'^s  dominions,  shall  in  all  Courts  ec- 
desiastical  and  temporal  and  elsewhere  within 
her  Majesty's  dominions,  be  and  be  deemed 
and  adjudged  to  be,  in  aU  cases  and  to  all  in- 
tents and  purposes  whatsoever,  as  valid  and 
eflfectnal  as  though  the  same  had  been  done 
according  to  the  local  law  then  in  force  within 
sudi  country  or  place. 

3.  Courts  authorized  to  procure  eoidenee  of 
suck  power  hy  application  to  secretary  of  state, 
— And  be  it  enacted,  that  if  in  any  suit  or  other 
proceedings,  whether  civil  or  criminal,  in  any 
Court  ecclesiastical  or  temporal  within  her 
Majesty's  dominions,  any  issue  or  question  of 
lawofof  iact  shall  arise  for  the  due  determination 
whereof  It  shall,  in  the  opinion  of  the  judge  or 
judges  of  such  Court,  be  necessary  to  produce 
evidence  of  the  existence  of  any  such  power 
or  jnrisdiction  as  aforesaid,  or  of  the  extent 
thereof^  it  shall  be  lawful  for  the  judge  or 
judges  of  any  such  court,  and  he  or  thejr  are 
hereby  authorized,  to  transmit,  under  his  or 
their  band  and  seal  or  hands  and  seals,  to  one 
of  her  Majesty's  principal  secretaries  of  state, 
questions  by  him  or  them  properly  framed  re- 
specting such  of  the  matters  aforesaid  as  it  may 
be  necessary  to  ascertain  in  order  to  the  due 
determination  of  any  such  issue  or  question  as 
aforesaid  i  and  such  secretary  of  state  is  hereby 
empowered  and  required,  within  a  reasonable 
time  in  that  behalf,  to  cause  proper  and  suffi- 
cient answers  to  be  returned  to  all  such  ques- 
tions and  to  be  directed  to  the  said  judge  or 
jttdires,  or  their  successors ;  and  such  answers 
ahaU,  upon  production  thereof,  be  final  and 
conclusive  eridence,  in  such  suit  or  other  pro- 
ceedings, of  the  several  matters  therein 
contamed  and  required  to  be  ascertained 
thereby. 

4.  Poller  to  send  persons  charged  with  crimes 
for  trial  to  a  British  colony, — Before  any  such 
person  shall  ^  sent  to  any  colony  for  trial  he 
nsuy  tender  any  material  evidence  that  he  would 
be  unable  to  produce  on  trial,  and  which  shall 
be  taken  down  and  transmitted, — In  case  the 
taws  of  the  place  in  which  the  act  was  committed 

ffrom  those  of  the  colony  the  court  may 
•  effect  to  them, — Nothing  herein  to  alter 
,  lis  respeetiny  crimes  committed  out  of  her 
ie^estfs  dominions. — And  whereas  it  may  in 
certain  cases  be  expedient  that  crimes  and  of- 
fences committed  within  such  countries  or 
places  ai  aforesaid  should  be  inquired  of,  tried, 
detcrained,  and  punished  within  her  Majesty's 
dotninions;  be  it  enacted,  that  it  shall  and 
mnj  be  lawful  for  anv  person  having  authority 
denrcd  from  her  Majesty  in  that  behalf,  by 
warrant  under  his  hand  and  seal,  to  cause  any 
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person  changed  wiih  the  commission  of  any 
crime  or  oflfence  the  cognizance  whereof  may 
at  anytime  appertun  to  any  judj^,  msgistrate 
or  other  officer  of  her  Majesty  within  any  such 
country  or  place  as  aforesaid,  to  be  sent  for  trial 
to  any  British  colony  which  her  Majesty  may 
by  any  order  or  orders  in  council  from  time  to 
time  appoint  in  that  behalf;  and  upon  the 
arrival  or  such  person  within  such  colony  it  shall 
and  may  be  lawful  for  the  supreme  court  ex- 
ercisiflg  criminal  jurisdiction  within  the  same 
to  cause  such  person  to  be  kept  in  safe  and 
proper  custody,  and,  so  soon  as  conveniently 
may  be»  to  inquire  of,  try,  and  determine  such 
crime  or  offence,  and  upon  conriction  of  the  per* 
son  so  charged  as  aforesaid  to  correct  and  punish 
him  according  to  the  laws  in  force  in  that  be- 
half within  such  colony,  in  the  same  manner 
as  if  the  said  crime  or  offence  had  been  com- 
mitted within  the  jurisdiction  of  such  supreme 
court :  provided  always,  that  before  any  such 
person  shall  be  sent  for  trial  to  any  such  co- 
lony as  aforesaid  it  shall  be  lawful  for  him  to 
tender  for  examination  to  the  judge,  magis- 
trate, or  other  officer  of  her  Majesty  to  whom 
the  cognizance  of  the  crimeoroffence  with  which 
he  is  charged  may  appertain,  within  the  country 
or  place  where  the  same  may  be  alleged  to  have 
been  committed,  any  competent  witness  or  wit- 
nesses, the  eridence  of  whom  he  may  deem 
materail  for  his  defence,  and  whom  he  may  allege 
himself  to  be  unable  to  produce  at  his  trial  in 
the  said  colony ;  and  the  said  judge,  magistrate, 
or  other  officer  shall  thereupon  proceed  in  the 
examination  and   cross-examination  of  such 
witness  or  witnesses  in  the  same  manner  as 
though  the  same  had  been  tendered  at  a  trial 
before  such  judge,  magistrate,  or  other  officer, 
and  shall  cause  the  evidence  so  taken  to  be  re- 
duced into  writing,  and  shall  transmit  a  copy 
of  such  eridence  to  the  supreme  court  before 
which  the  trial  of  such  person  is  to  take  place, 
together  with  a  certificate  under  his  hand  and 
seal  of  the  correctness  of  such  copy;  and 
thereupon  it  shall  be  lawful  for  the  said  supreme 
court,  and  it  is  hereby  reouired,  to  dlow  so 
much  of  the  evidence  so  taken  as  aforessud  ai 
would  have  been  admissible  according  to  the 
law  and  practice  of  the  said  supreme  court, 
had  the  said  witness  or  witnesses  been  produced 
and  examined  at  the  trial  before  the  said  court, 
to  be  read  and  received  as  legal  evidence  at 
such  trial:  provided  also,  that  if  it  shall  be 
made  to  appear  at  such  trial  that  the  laws  by 
which  the  person  charged  with  any  criminal 
act  would  have  been  tried  had  his  trial  taken 
])lace  before  a  judge,  magistrate,  or  other  of- 
ficer of  her  Majesty  in  the  country  or  place  in 
which  such  act  may  be  alleged  to  have  been 
committed,  vary  from  or  are  inconsistent  with 
the  laws  in  force  within  such  colony,  in  respect 
either  of  the  criminality  of  the  act  charged,  or 
of  the  nature  or  degree  of  the  alleged  crime  or 
offence,  or  of  the  punishment  to  be  awarded 
for  the  same,  such  supreme  court  is  hereby 
empowered  and  required  to  admit  and  give  ef- 
fect to  the  laws  by  which  such  person  would 
have  been  so  tried  as  aforesaid,  so  fur  as  but 
not  further  or  otherwitie  than  the  samc^relatc 
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to  the  critninallty  of  such  act»  or  to  the  nature 
or  de^ee  of  such  crime  or  ofTence,  or  to  the 

Eunishment  thereof:  provided  also,  that  nothing 
erein  contuned  shall  be  construed  to  alter  or 
repeal  any  law,  statute  or  usage  by  virtue  of 
which  any  crime  or  offence  committed  out  of 
her  Majesty's  dominions  might,  at  the  time  of 
the  passing  of  this  act  be  inquired  of,  tried, 
determined,  and  punished  within  her  Majesty's 
dominions,  or  any  part  thereof,  but  the  same 
shall  remain  in  full  force  and  effect,  any  thing 
herein  contaiued  to  the  contrary  notwithstand- 
ing. 

5.  Power  to  send  convicts  for  execution  or 
imprisonment  to  a  British  colony. — And  whereas 
it  may  likewise  in  certain  cases  be  expedient 
that  the  sentences  passed  within  such  countries 
and  places  as  aforesaid  at  the  trial  of  crimes 
and  offences  within  the  same  should  be  carried 
into  effect  within  her  Majesty's  dominions  ;  be 
it  enacted,  that  if  anv  offender  shall  have  been 
sentenced  to  suffer  cieath  or  imprisonment  for 
or  in  respect  of  any  crime  or  offence  of  whii-h 
such  offender  shall  have  been  lawfully  convicted 
before  any  judge,  magistrate,  or  other  officer 
of  her  Majesty  within  any  such  country  or 
place  as  aforesaid,  it  shall  be  lawful  for  any 
person  having  authority  derived  from  her  Ma- 
jesty i(i  that  behalf,  by  warrant  under  his  hand 
and  seal,  to  cause  such  offender  to  be  6ent  to 
any  British  colony  which  her  Majesty  may  by 
any  order  or  orders  in  conncil  from  time  to 
time  appoint  in  that  behalf,  in  order  that  the 
sentence  so  passed  upon  such  offender  may  be 
carried  into  effect  within  the  same ;  and  the 
magistrates,  gaolers,  and  other  officers  to  whom 
it  may  appertain  to  give  effect  to  any  sentence 
passed  by  the  supreme  court  exercising  crimi- 
nal jurisdiction  within  such  colony  are  hereby 
empowered  and  required  to  do  all  acts  and 
things  necessary  to  carry  into  effect  the  sen- 
tence so  passed  upon  such  offender,  in  the 
same  manner  as  though  the  same  had  been 
passed  by  such  supreme  court. 

6.  Power  to  transport  convicts. — And  be  it 
enacted,  that  if  any  offender  shall  have  been 
ordered  or  sentenced  to  be  transported  beyond 
the  seas  by  any  judge,  magistrate,  or  other  of- 
ficer of  her  Majesty  within  any  such  country 
or  place,  as  aforesaid,  or,  having  been  adjudged 
to  suffer  death,  shall  have  received  her  Ma- 
jesty's most  gracious  pardon  upon  condition  of 
transportation  beyond  the  seas,  it  shall  be  law- 
ful for  any  person  having  authority  derived 
from  her  Majesty  in  that  behalf  to  cause  such 
offender  to  be  sent  to  any  place  beyond 
seas  to  which  convicts  may  at  any  time  be  law- 
fully transported  from  any  part  of  her  Majesty's 
dominions,  and,  if  there  shall  be  no  convenient 
means  of  transporting  such  offender  without 
bringing  him  to  England,  to  cause  such  offen- 
der to  be  brought  to  England  in  order  to  be 
transported,  and  to  be  imprisoned  in  any  place 
of  confinement  provided  under  the  authonty  of 
any  law  or  statute  relating  to  the  transportation 
pf  offenders  convicted  in  England,  until  such 
offender  shall  be  transported  or  shall  become 
entitled  to  his  liberty  ;  and  as  soon  as  any  such 
offender  shall  have  arrived  at  the  place  to  which 


he  may  be  transported.  Of,  if  brought  to  Englandj 
shall  have  been  there  imprisoned  as  aforesaid,  all 
the  provisions,  rules,  regulations,  authorities, 
powers,  penalties,  matters,  and  things  Cf>n- 
cerning  the  safe  custody,  confinement,  treat- 
ment, and  transportation  of  any  offender  con- 
victed in  Great  Britain  shall  extend  and  be 
construed  to  extend  to  such  offender  as  fully 
and  effectually,  to  all  intents  and  purposes,  as 
if  such  offender  had  been  convicted  and  sen- 
tenced at  any  session  of  gaol  delivery  holden 
for  any  county  in  England. 

7.  lAmitation  of  actions. — 24  G.  2.  c.  44.— 
And  be  it  enacted,  that  if  any  suit  or  action 
shall  be  brought  in  any  court  within  her  Ma- 
jesty's dominions  against  any  person  or  per- 
sons for  any  thing  dune  in  pursuance  of  any 
sucli  power  or  jurisdicdon  of  her  Majesty  as 
aforesaid  or  of  this  act,  then  and  in  every  such 
case  such  action  or  suit  shall  be  commenced 
or  prosecuted  within  six  montiis  after  the  fact 
committed,  and  not  afterwards,  except  where 
the  cause  of  action  shall  have  arisen  out  of  her 
Majesty's  dominions,  and  then  within  «ix 
months  after  the  plaintiff  or  plainiifTs  and 
defendant  or  defendants  shall  have  been  with- 
in the  jurisdiction  of  the  court  in  which  the 
same  may  be  brought;  and  the  same  and  every 
such  action  or  suit  shall  be  brought  in  the 
country  or  place  where  the  cause  of  action 
shall  have  arisen,  and  not  elsewhere,  except 
where  the  cause  of  action  shall  have  arisen  out 
of  her  Majesty's  dominions ;  and  the  defendant 
or  defendants  shall  be  entitled  to  the  like 
notice,  and  shall  have  the  like  privilege  of 
tendering  amends  to  the  plaintiff  or  ulaintiffs, 
or  their  agent  or  attorney,  as  is  provided  in  ac- 
tions brought  against  any  justice  of  the  peace 
for  acts  done  in  the  executiim  of  his  office  by 
an  act  passed  in  the  twenty-fourth  vear  of  the 
reign  of  King  George  the  Second,  intituled 
"An  Act  for  the  rendering  Justices  «»f  the 
Peace  more  safe  in  the  Execution  of  their  Of- 
fice, and  for  indemnifying  Constables  and 
others  acting  in  obedience  to  their  Warran'S;*' 
and  the  defendant  or  defendants  in  every  such 
action  or  suit  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence;  and  if  the 
matter  or  thing  complained  of  shall  appear  to 
have  been  done  under  the  authority  and  in 
execution  of  any  such  power  or  jurisdiction  of 
her  Majesty  as  aforesaid  or  tti  this  act,  or  if 
any  such  action  or  suit  shall  be  brought  after 
the  time  limited  for  bringing  the  same,  ur  be 
brought  and  lud  in  any  other  county  or  place 
than  the  tame  ought  to  have  been  brought  or 
laid  in  as  aforesaid,  then  the  jury  shall  find  for 
the  defendant  or  defendants ;  and  if  the  plain- 
tiff or  plaintiffs  shall  become  nonsuit,  or  dis- 
continue any  action  after  the  defendant  or 
defendants  shall  have  appeared,  or  if  a  verdict 
shall  pass  against  the  plaintiff  or  plaintiffs,  or 
if  upon  demurrer  judgment  shall  be  taken 
against  the  plaintiff  or  plaintiffs,  the  defendant 
or  defendanU  shall  and  may  recover  treble 
costs,  and  have  the  like  remedy  for  recovery 
thereof  as  any  defendant  or  defendtints  hath  or 
have  in  any  cases  of  law. 
8.  Repeal  of  sect.  4.  ofS  G,  4.  c.  33,  and  of 
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6  4-  7  H^.  4.  c.  78.— And  be  it  enacted,  that 
from  and  after  the  first  day  of  October  in  the 
year  one  thousand  ei;(ht  hundred  and  forty- 
foarso  much  of  an  act  passed  in  the  sixth 
fear  of  his  late  Majesty   King  George  the 
fourth,  intituled  "An  Act  to  repeal  certain 
Acts  relating  to  the  Go?ernor  and  Company 
of  Merchants  of  England  trading  to  the  Levant 
Seas,  and  the  Duties  payable  to  them  ;  and  to 
authorize  the  Transfer  and   disposal  of  the 
Possessions  and  properly  of  the  said  Governor 
and  Company  for  the  Public  Service,"  as  pro- 
vides, "  that  from  and  immediately  after  the 
enrolment  of  any  such  deed  or  instrument  as 
therein  mentioned  all  such  rights  and  duties  of 
jorisdiction  and  authority  over  his  Majesty's 
sabjects  resorting  to  the  port;!  of  the  Levant,  for 
•  the  purposes  of  trade  or  otherwise,  as  were 
lawfully  exercised  and'  performed,  or  which 
the  letters  patent  or  acts  by  the  said  act  recited, 
ur  any  of  them,  authorized  to  be  exercised 
and  performed,  by  any  consul  or  other  officers 
appointed  by  the  said  company,  or  which  such 
consuls  or  other  officers  lawfully  exercised 
and  performed  under  and  by  virtue  of  any 
power  or   authority  whatever,  should,    from 
and  after  the    inrolment    of  such    deed    or 
instrument  as  aforesaid,  be  and  become  vested 
in  and  should  be  exercised  and  performed  by 
such  consuls  and  other  officers  respectively  as 
his   Majesty  might  be  pleased  to  appoint  for 
the  protection  of  the  trade  of  his  Majesty's 
suhjecu  in  the  ports  and  places  respectively 
mentioned  in  the  said  letters  patent  and  acts, 
or  any  or  either  of  them  ;"  and  also  that  from 
and  after  the  passing  of  this  act  an  act  passed 
in  the  parliament  holden   in  the  sixth  and 
seventh  years  of  his  said  late  Majesty  King 
William   the  Fourth,  intituled  "  An  Act  to 
enable  His  Majesty  to  make  Regulations  for 
the  better  defining  and  establishing  the  Pow- 
ers and  Jurisdiction  of  His  Majesty's  Consuls 
in  the  Ottoman  Empire,"  shall  be  and  the  same 
are  hereby  repealed,  save  as  to  any  matter  or 
thing  theretofore  done  under  the  authority  of 
the  same  respectively.' 

_  9.  Act  may  be  repealed  or  amended. — And  be 
it  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  during  this 
session  of  parliament. 
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STAMP  OPFICB  CIRCULAR. 

To  the  Editor  of  the  Lesttl  Obtercer, 
Sir, 
I  HAVB  received  a  circular  from  the  Stamp 
Office,  informing  me,  as  the  fact  is,  that  my 
trertificate  for  the  present  year  has  not  been 
renewed,  and  observing  "that  a  penalty  of 
50/.  b  imposed  by  the  3/  Geo.  3,  c.  90,  on  any 
attorney  practising  without  the  necessary  cer- 
tificate ;  and  that  he  is  also  incapacitated  from 
recovering  his  costs."  The  circular  is  a  printed 
one,  and,  therefore,  I  infer  that  many  others 
are  similarly  circumstanced,  which  must  be  my 
apology  for  hastily   troubiini;    you  upon  the 


subject,  the  time  being  limited  in  which  my 
companions  and  myself  must  decide  whether 
we  will  take  out  certificates  or  not. 

I  was  admitted  in  T.  T.  1840,  and  although 
I  have  never  practised,  nor  expected  to  do  so, 
duly  took  out  my  certificate  for  1841  and  42, 
not  wishing  to  run  the  risk  of  being  held  to  be 
off  the  roll  for  not  doing  so, — always  question- 
ing, however,  the  then  general  opinion  that  a 
certificate  muit  be  taken  out  within  the  year^ 
and  I  now  understand  from  your  columns, 
that  "  recent  decisions  have  settled  the  prac- 
tice that  where  no  certificate  had  been  taken 
out,  a  re-ad  mission  was  unnecessary,  although 
more  than  a  year  might  have  elapsed."  Had 
this  been  a  settled  question  when  I  was  ad- 
mitted, I  should  probably  not  have  taken  out 
a  certiticate  at  all,  but  as  a  lesser  inconvenience 
than  a  re -admission  1  did  so,  and  the  revenue 
has  been  so  far  benefitted,  but  1  am  yet  to 
learn  by  what  authority  and  upon  what  prin- 
ciple I  am  to  suffer  in  consequence. 

By  the  25  Geo.  3,  c.  80,  every  admitted  80» 
licitor  was  required  before  he  commenced  or  de^ 
fended  any  suit,  Sfc,  to  take  out  a  certificate  of 
his  admiuion,  ana  annually  during  the  time 
BE  SHOULD  PRACTISE,  deliver  into  Court  a 
note  containing  his  name  and  residence,  which 
should  entitle  hitn  to  a  certificate  of  enrol- 
ment from  the  proper  officer  of  the  Court. 
The  37  Geo.  3,  c.  90,  s.  26,  changed  the  ma- 
cliinery  and  varied  the  dates  within  which  the 
certificate  should  be  granted,  but  without 
otherwise  affecting  either  the  letter  or  the 
spirit  of  the  act,  inasmuch  as  it  provided  that 
every  attorney  between  certain  specified  dates 
*' during  tuch  time  at  he  should  continue  to 
practise,  or  before  such  person  should  commence 
or  defend  any  action,  should  obtain  a  certifi- 
cate ;"  the  30th  s.  imposes  the  penalty  of  the 
preceding  statute  which  is  mentioned  in  the 
Stamp  Odice  letter  for  prosecuting  or  defending 
any  suit  without  such  certificate  as  aforesaid; 
and  the  31st  provides,  as  appears  in  the  margin, 
that,  '*  persons  neglecting  to  obtain  certificates, 
for  a  year  should  be  incapable  of  practising, 
but  might  be  re-admitted  on  payment  of  the 
duty  accrued  since  the  last  certificate  and  the 
penalty." 

Without  going  at  length  into  the  authorities, 
it  is  true  that  upon  this  last  section  it  was 
decided  in  Ex  parte  Nicholas,  G  Tannl.  403, 
**  that  the  admission  of  an  attorney  who  has 
omitted  to  take  out  a  certificate  for  one  whole 
year  after  his  admistion,  whb  absolutely  void, 
and  that  he  must  he  re-admitted  before  he 
could  practise,**  and  that  this  case  was  ex- 
pressly alluded  to  and  supported  in  tVilton  v. 
Chambers,  7  Ad.  &  £11.  524,  which  decided, 
that  an  attorney  on  re^ad mission  was  bound  to 
take  out  hi*  certificate  forthwith. 

In  Slack  V.  mUiams,  1  A.  &  El.  23,  that 
most  excellent  Judge,  Sir  John  Bayley,  is  re- 
ported to  have  said,  "  the  37  Geo»  3,  renders 
an  admission  null  and  void  if  the  party  ne» 
gleet  to  take  out  his  certificate  (or  a  year." 
Re  Nicholas  was  an  eas  parte  case,  and  not 
contested  in  argument,  which  lessens  its  value 
,a8  an  authority  ;  but  that  circumstance  was 
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ineDtiaoed  in  Wiltcn  v.  Chambers^  and  the 
cue  was  supported.  In  Paget  v.  Chambers,  b 
Bing^.  N.  C.  630,  fFilton  v.  Chambers,  was 
also  upheld. 

I  observe,  however,  from  26  L.  O.  p.  633, 
that  you  refer  there  to  several  recent  decisions, 
from'  which  it  appears,  that  after  all,  it  was  not 
requisite  for  persons  who  were  admitted,  and, 
furtuuu.tely,  did  not  take  out  any  certifi- 
cate to  be  re-admitted ;  aud  why  I,  who  have 
not  only  not  held  myself  out  for  business,  but 
been  obliged  to  refuse  it  when  oflferedy'should 
be  compelled  to  pay  several  pounds  per  year 
for  a  piece  of  waste  paper  is  the  question. 

Looking  at  the  statutes  as  an  unlearned 
reader,  assisted  only  by  the  simplicity  of  com- 
mon sense,  which  judicial  authority  has  de- 
clared to  be  good  law,  there  cannot,  I  think, 
be  a  doubt  that  the  statute  does  not  make  a 
certificate  necessary  to  enable  an  attorney  to 
practise,  tbe  only  effect  of  not  obtaining^  which, 
as  WHS  observed  by  Mr.  Baron  Parke  in  Eyre 
V.  SheUi-y,  6  Mee.  &  WeU.  269,  beings  to  sub- 
ject  him  to  a  penalty,  and  prevent  his  muntain- 
iuf^  an  action  for  his  fees ; — to  prevent  the  ex- 
posure to  which  the  certificate  was  rendered 
necessary  as  a  protection,  and  not  as  a  license. 
The  offence  contemplated  by  the  statute  was 
the  practising  without  a  certificate,  to  which 
tha  penalty  was  attached.  But  I  am  punished 
bty  the  alternative,  although  I  have  not  offended 
-^never  intended  to  off*cnd— and,  in  fact,  have 
declined  to  offend,— circumstances  having  tied 
up  my  hands  from  doing  so ;  and  which  were 
well  known  on  the  very  day  I  first  paid  for  my 
certificate.  I  would  not,  however,  take  my  case 
out  of  the  general  principle  raised  upon  the 
statute,  which,  I  fear,  has  been  clouded  by  the 
notion  that  this  arbitrary  construction  was  es- 
sentia to  the  maintenance  of  what  has  been, 
and  is,  in  the  present  day,  much  talked  of— 1 
mean  the  respectability  of  the  profession. — 
Much  dicta  might  be  adduced  in  suoport  of 
this  view-~1  reter  onlv  to  that  of  Liord  Denmun, 
C.J.,ln  fTilton  v.  (?//am6«-f.— "This  Court, 
in  cases  like  the  present,  deals  with  the  circum- 
stances  presented  to  its  attention  by  the  party, 
and  would  not  grant  a  re-admissien  if  it  knew 
that  the  party  applying  did  not  mean  to  prac- 
tise for  some  years  afterwards,  for  then  it  would 
feel  that  it  would  have  no  controul  over  the 
conduct  of  its  officer  in  the  meantime." — Why 
not,  it  may  be  asked,  seeing  that  the  attorney 
would  still  be  on  the  roll  if  he  had  not  com- 
mitted tbe  offence  created  by  the  statute,  which 
is  admitted  by  the  very  cases  to  which  you  have 
referred,  and  I  apprehend  it  is  the  being-  on  the 
roll,  and  not  the  taking  out  the  certificate, 
i|or  the  omission  to  do  so,  which  confers  and 
preserves  the  jurisdiction.  The  portion  of  the 
penalty  for  the  offence  of  practising  without  a 
certificate  was  clearly,  remitted  by  the  passing 
the  6  and  7  Vic.  c*  73,  on  the  22nd  August 
iMSt,  when  I  certainly  had  not  ofi'ended  against 
the  37  Geo.  3,  the  year  not  having  ex|pired ; 
and  therefore  whether  I  take  out  a  certificate 
or  not  for  1843, 1  shall  still  be  on  the  roll ; — 
and  1  humbly  submit  that,  as  the  time  has  not 
arrived  wbeo»  under  the  37  Geo.  3,  *'I  shall 


practice  la  any  of  the  Courts,"  nor  under  the 
Stamp  Act,  "  shall  commence  or  defend  any 
action,  &c.,''  nor  under  the  25th  sect,  of  the  re- 
cent statute,  shall  require  "  any  certificate  au- 
thorizing me  to  practice,"  as  I  do  not  intend 
doing  so,  it  is  inconsistent  with  British  justice 
to  charge  me  with  neglect,  and  bring  me  under 
the  last  section  for  not  taking  out  that  which 
will  be  useless  to  me.  It  is  observable  that  by 
the  latter  section  the  certificate  is  first  statuta- 
bly  referred  to  as  a  license  or  authority^^whxch 
implies  that  it  is  to  do  some  act,  the  doing  of 
which,  wiihout  obtaining  it,  is  tbe  neglect  re* 
f  erred  to. 

A  certificate,  when  wanting,  was  obtainable 
every  day ;  and  this  question  is  rendered  more 
important,  the  registrar  having  intimated  that 
a  rule  or  order  will  be  necessary  to  be  applied 
for,  and  the  same  forms  observed  as  in  the 
case  of  re-admission,  and  a  doubt  has  also  been 
thrown  out  whether  an  application  is  to  be  made 
by  the  attorney,  at  chambers,  or  a  motion  in 
Court  by  counsel ;  and  it  has  been  said  "  the 
same  reason  exists  as  formerly  for  knowing 
why  the  party  ceased  to  take  out  a  certificate, 
and  whether  he  has  practised  in  the  interval." 
The  respectability  or  the  profession  is  an  object 
most  desirable  to  be  attained,  and  I  mean  no 
off*ence  when  I  say  greatly  needed,  and  that  its 
best  chance  rests  less  upon  law  societies  than 
an  individual  regard  for  the  good  old  rule  that 
ihe  Jirst  duty  of  an  attorney  is  to  the  client, 
who,  as  I  have  read  in  your  columns,  is  a  friend 
to  be  served,  and  not  a  pijfeon  to  be  plucked, 
and  that  it  is  the  second,  and  not  thejlrst  duty 
which  the  attorney  owes  to  himself;  but  this 
by  the  bye. 

The  registrar's  intimation  that  there  should 
be  the  usual  notice  and  affidavit,  as  was  the 
practice  regarding  re-admissions,  I  fear  may 
lead  to  the  practice  laid  down  in  Ea  parte 
Owen,  1  Dowl.  P.  C.  6T1,  that  all  matters  re- 
lating to  the  re-admission  of  an  attorney  must 
be  settled  in  term  time  in  court,  and  not  at 
chambers.  It  is  not  for  me  to  question 
this  intimation  in  your  columns;  bur,  perhaps, 
you  will  allow  me  to  express  the  concmsion  of 
the  whole  matter,  to  which,  with  all  deference 
to  that  invaluable  officer,  I  have  arrived,  viz  : 
not  to  take  out  tbe  certificate  for  1843  ^  and  if 
the  question  should  not  be  settled  in  the  mean- 
time,— if  seven  years  hence  I  want  a  certificate, 
then  to  tender  an  affidavit  to  the  registrar  that 
I  have  not  practised,  and  apply  for  one  i  and  in 
case  it  is  declined,  then  to  take  out  a  summons 
or  apply  to  the  Court  for  him  to  shew  cause 
why  it  is  so;  X.  Y.  Z. 

ATTORNEYS  AND  SOLICITORS* 
ACT. 

LONDON  AGXKTS  PRACTISING  FOa  COUNTBY 
ATT0BNEY8. 

It  seems  now  to  be  the  settled  opinion  of 
the  profession,  that  a  London  agent,  ad- 
mitted in  all  the  Common  Law  Courts,  may- 
act  for  his  cotutry  client  in  any  of  such 
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Courta,  although  the  latter  be  admitted  in 
one  of  them  only.  Neither  the  country 
attorney  nor  the  agent  is  liable  to  the 
penalty  imposed  by  the  new  act,  or  any  of 
the  unrepealed  stamp  acts.* 

Some  of  the  very  cautious  practitioners 
.  aoppoae  that  an  agent  is  liable  to  be  struck 
off  die  rolls  for  taking  proceedings  on  be- 
half of  his  country  clients,  if  they  have  not 
signed  the  rolls  of  all  the  courts.  This  is 
a  groundless  apprehension.  The  legislature 
has  enacted  that  an  attorney  shall  be  en- 
titled to  practise  on  signing  the  rolls,  and 
has  allowed  twelve  months  for  that  purpose; 
and  such  admission  is  to  relate  back  to  the 
time  of  the  admission  in  the  first  court.  It 
is  inconceivable  that  the  Judges  would 
strike  any  one  off  the  roll  until  the  expira- 
tion of  that  period.  It  is  just  possible  that 
au  adverse  party  may  attempt  to  stay  the 
proceedings  in  an  action,  because  the  name 
of  the  country  attorney  is  not  upon  the  roll. 
This  objection  he  would  remove  by  coming 
up  by  the  next  nul-road  train,  and  his  oppo- 
nent would  "  take  nothing  by  the  motion." 
Still  we  recommend  our  provincial  bre- 
thren, when  business  calls  them  to  town,  to 
take  the  opportunity  of  adding  their  sign- 
nanual  to  the  rolls  of  the  several  Courts  in 
which  they  have  not  been  already  admitted 


ADMISSION  OF  COUNTRY   SOLICI- 
TORS  IN  CHANCERY. 

6  &  7  Vict.  c»  73. 

It  appears  to  be  quite  clear  that  "the  right 
of  an  attorney  of  one  of  the  Common  Law 
Courts,  to  practise  in  any  other  such  Courts 
in  the  name  of  his  agent,  has  never  ex- 
tended to  the  Court  of  Chancery.  Mr. 
Sidney  Smith,  in  the  second  edition  of  his 
E^ractice,  published  in  1837,  observes,  "  that 
the  effect  of  the  decisions  of  the  Court 
operated  in  many  cases  with  a  severity  alto- 
gether uncalled  for  by  the  nature  of  the 
neglect  on  the  part  of  the  solicitor,  more  es- 
pecially as  prior  to  those  decisions  a  very 
general  opinion  prevailed  amongst  the 
country  attorneys  tiiat  they  might  practise 
^thout  being  admitted  in  Chancery,  through 
the  medium  of  au  agent." 

Soon  after  this  time,  on  the  bringing  in 
of  a  bill  by  Mr.  Tooke,  for  the  amendment 
of  the  law  of  attorneys,  a  clause  was  pro- 
posed by  Mr.  Pemberton  to  enable  attor- 
neys of  any  of  the  Courts  at  Westminster 


•  See  25  Geo.  3,  c.  80.  s.  8 ;  34  Geo.  2,  c. 
H,  1.4. 


to  practise  in  and  recover  their  fees  for 
business  done  in  any  Court  of  Law  or 
Equity.  This  proposed  clause  (see  14 
L.  O.  136,)  was  altered  in  its  progress 
through  parliament,  and  whilst  the  act 
1  Vict.  c.  56,  which  then  passed,  entitles 
an  attorney  to  recover  his  costs  in  the 
Equity  Courts,  it  does  not  enable  him  to 
practise  in  them.  The  effect  of  the  enact- 
ment was,  that  if  no  objection  were  taken 
by  hu  opponent,and  he  proceeded  in  the 
cause,  then  he  could  recover  his  costs. 
This  anomaly  is  removed  by  the  new  act 
which  repeals  the  Ist  Vict.  c.  56  ;  but  had 
not  such  repeal  taken  place,  the  act  abolish* 
ing  the  Six  Clerks'  Office,  and  the  orders 
consequent  thereon,  rendered  it  necessary 
for  all  persons  intending  to  practise  in 
Chancery  to  be  admitted  as  solicitors  of  that 
Court,  because,  in  lieu  of  the  proceedings 
being  taken  in  the  name  of  the  clerk  in 
Court,  they  are  now  taken  by  the  solicitor 
himself,  whose  name  must  be  placed  on  the 
pleadings,  &c.,  and  the  agent  cannot  use  the 
the  name  of  his  client  if  he  be  not  actually 
admitted  on  the  roll.  On  this  important 
subject  we  have  deemed  it  necessary  to  col- 
lect the  cases  which  have  been  decided. 
They  are  as  follow,  in  chronological  order 
On  the  taxation  of  the  bill  of  costs  of  an 
attorney  of  the  Court  of  Kinj^'a  Bench  and 
Common  Pleas,  but  who  had  never  been  ad- 
mitted ai  a  solicitor  in  the  Court  of  Chancery, 
the  muter  for  that  reason  dissallowed  the 
whole  of  his  charges  except  what  he  hid  paid 
to  his  clerk  in  Court.  PrebbU  v.  Boghurst, 
2  Sim.  246.  April  2l8t,  1828.  This  decision 
was  affirmed  by  Lord  Lyndhurst,  on  the  22nd 
November,  1830. 

In  Coatn  v.  Hawkyard,  reported  pf  the  date 
6th  August,  I8dn,  1  Sim.  746,  after  the  plain- 
tiff's costs  had  been  taxed  and  paid,  it  was 
discovered  that  their  agent  in  the  cause  had 
never  been  admitted  as  a  solicitor;  and  an 
order  was  thereupon  made,  that  the  master 
should  review  his  taxation  and  disallow  all 
such  items  as  did  not  consist  of  fees  paid  to  the 
clerk  in  Court,  with  a  view  to  having  them 
refunded. 

So  in  Sumner  v.  Rifigway,  which  was  an  ap- 
peal to  the  Lord  Chancellor  from  the  decision 
of  the  Master  of  the  Rolls,  it  appearing  upon 
a  reference  to  tax  an  agent's  bill  of  costs  in  a 
Chancery  suit,  that  he  never  had  been  a  soli, 
cjtor  uf  the  Court,  the  Master  was  directed  to 
disallow  all  the  items,  except  those  for  dis. 
burtements  made  to  his  clerK  in  Court.  See 
1  Sim.  748.  28th  July,  1831. 

Money  actually  paid  to  one  not  adtuitted 
as  a  solicitor,  may  be  recovered  back  by  the 
client.— f7scfii/  v.  Hoii,  4  Taunt.  152. 

In  Turner  v.  Ford,  heard  before  the  Master 
of  the  Rolls  on  the  5th  November,  1835,  cited 
in  Mr.  Smith's  Chancery  Practice,  (second 
edition,  691),  it  was   referred  back  to   the 
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roaiter  to  review  bis  report,  and  he  was  or- 
^ered  to  ditallow  all  ^  the  ohar/^es  in  the  bills 
in  the  petition  mf  ntioned  previous  to  the  ad- 
mission of  the  claimants  as  solicitors,  except 
the  charj^es  for  fees  paid  by  them  to  their 
clerks  in  Court. 


THE  LEGAL  ALMANAC. 

The  Legal  Almanac,  Remembrancer  and 
Diary,  has  just  been  published.  It  contains, 
amongst  other  matters,  a  fAiw  Calendar^  in 
which  the  various  times  of  proceedings  under 
the  several  Statutes  and  Rules  of  Court  are 
pointed  out,  for  the  use  of  the  profession  in 
general. 

The  Diary  will  be  found  peculiarly  adapted 
for  the  service  both  of  barristers  and  soli- 
citors. Space  is  allowed  each  day  for  as  many 
appointments  as  any  man  of  business  can 
usually  attend,  with  a  short  note  of  the  result ; 
and  where  more  room  is  required,  an  inter- 
leaved copy  will  supply  the  demand. 

It  also  comprises  an  alphabetical  indeap  to 
all  the  Statutes  relating  to  the  Law ;  the  new 
regulations  for  issuing  the  annual  certificates 
of  Attorneys  under  the  6  &  7  Vic.  c.  73,  with 
the  forms  of  the  Declaration  and  Registrar'a 
Certificate.  The  new  act  in  reganl  to  these 
certificates  comes  into  operation  on  the  15th 
November,  and  applies  Ist,  to  those  who  in- 
tend to  continue  their  practice  ;  2nd,  to  those 
who  intend  to  re-commence  it ;  and  3rd,  to 
those,  who,  at  any  time  during  the  ensuing 
year,  may  enter  the  profession  for  the  first 
time  as  practitioners. 

The  work  includes  lists  of  tie  Judges  and 
Oflicers  of  all  the  Superior  Courts ;  Colonial 
Judges ;  Magistrates  of  the  city  of  London ; 
Police  Courts;  Commissioners  of  Public 
Boards;  Town  Clerks;  Perpetual  Commis- 
sioners; Clerks  to  the  Magistrates;  Sittings 
of  the  Quarter  Sessions ;  Holidays  kept  at  the 
several  Law  Offices ;  hours  of  attendance,  &c. 

It  also  comprises  a  list  of  the  Officers  of 
both  Houses  of  Parliament;  Regulations  of  the 
Inns  of  Court  for  the  Admission  of  Students 
and  Calling  to  the  Bar ;  objects  of  the  various 
professional  societies;  list  of  Government 
Solicitors;  Examiners  of  Articled  Clerks,  &c. 

The  rates  of  charge  at  all  the  Insurance 
Offices  are  stated,  with  tables  of  the  expec- 
tation of  Life  at  various  ages.  The  adver- 
tisements contain  the  particulars  of  almost  all 
the  London  offices,  and  shew  the  terms  on 
which  the  assured  and  the  proprietors  respec- 
tively stand.  To  which  are  added,  a  Table  of 
the  Distribution  of  Intestates'  Estates ;  lists  of 
Ad  f^ahrem  Stamps ;  London  bankers,  &c. 


LEGAL  RESEARCHES. 


It  is  a  Ciceronian  observation,  somewhat  mo- 
demised,  that  all  arts  and  sciences  have  a  cer- 
tain connection  with  each  other,^are  the  issue 
of  the  same  womb,-^escend  from  the  same 
intellect,  and  are  so  linked  together,  that  those 
principles  which  are  true^n  one,  are  proveii»i- 
ally  so  in  another.  This  is  practically  apparent 
in  that  of  the  law,  which  borrows  so  many  of 
its  principles  from  those  of  other  sciences,  tnat^ 
Coke  called  it  a  "  social  science,"  and  it  was 
said  by  Sir  Silver-tongued  Finch  that  the 
sparks  of  all  were  raked  up  in  the  ashes  of  the 
law.  Thus  commended,  a  vacant  hour  or  two 
may  be  agreeably,  if  not  profitably,  employed 
in  endeavouring  to  show  that  in  the  olden  time, 
this  intimate  connection  really  existed, — 
purifjring  the  intellect,  expanding  the  powers, 
and  improving  the  condition  of  the  human 
race. 

Theolof^y  first  claims  the  attention : — the 
divine  Plato,  or  some  other  ancient  worthy, 
having  called  it  the  prime, or  divine  metaphysic; 
in  which  nothing  is  just  and  lawfol  which 
is  not  derived  from  God's  law ;  and  the  frag- 
ment of  the  common  law  now  remaining,  la 
said  to  be  nothing  else  but  a  collection  of 
ancient  usuages  warranted  by,  if  not  expressly 
drawn  from  it.  History  tells  us  that  what  we 
now  call  law,  was,  in  its  earliest  days,  a  science 
in  the  hands  of  the  churchmen,  and  therefore 
it  is  not  surprising  that  it  should  have  been 
held  to  have  been  "  the  chiefest  reason  in  the  law 
which  is  made  for  religion,"  alias  the  church ; 
nor  that,  consequently,  all  statutes  which  were 
made  for  preventing  its  decay  were  held  to 
bind  the  sovereign,  though  he  were  not  named, 
it  being  considered,  and  truly,  that  religion 
and  justice  were  the  surest  supporters  of  the 
crown  and  the  brightest  diadem  of  kings. 

A  practical  illustration  of  ihis  principle  is 
found  in  the  case  of  Magdalen  College^  1 1  Rep. 
70,  where  it  was  held  that  the  statute  of 
Elizabeth  restrained  the  master  and  fellows 
from  conveyini;  to  the  queen  a  portion  of  their 
collegiate  inheritance,  because  it  was  said  that 
out  of  those  colleges  the  church  was  furnished 
with  i^rave  and  reverend  divines  to  instruct  the 
people,  and  if  she  was  exempted  out  of  it  their 
successors  might  be  impoverished,  and  the 
decay  of  religion  mii;ht  ensue.  Upon  the  same 
principle,  a  regard  for  religion,  it  was  held  in 
the  Bishop  uf  fFinchester's  case,  2  Rep.  44, 
that  a  layman,  except  in  special  cases,  could 
not  prescribe  in  non  decimando,  and  in  that  of 
Winchcomb,  in  Cro.  Eliz.,  th/*re  referred  to,  it 
was  said  that  the  lord  could  not  prescribe  for 
the  tithes  appertaining  to  a  manor,  as  they 
could  not  be  appurtenant  to  any  temporal  in- 
heritance. 

For  the  further  illustration  of  the  principle, 
that  it  was  the  chiefest  reason  that  made  for 
religion,  it  may  be  said,  it  was  very  early  con- 
sidered that  the  church  was  in  the  condition  of 
a  minor,  and  like  him  might  make  its  condition 
better,  but  could  not  make  it  worse;  and 
therefore,  that  a  parson  or  vicar,  for  the  benefit 
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of  the  chorcfay  had  a  qualified  fee,  hut  in  all 
cases  where  they  mi^ht  work  a  prejudice  to  it^ 
that  they  had,  in  effect,  hut  an  estate  for  life. 
Again,  the  Sunday,  or  as  our  old-favhioned 
ancestors  had  it,  the  Sabbath-day,  is  no  day 
for  la  V. 

This  is  expressly  founded  upon  the  law  of 
God,  and  was  introduced  from  a  well-directed 
piety,  and  to  the  intent  that  all  roiiflit  anply 
themselTCd  to  his  service  and  worship.  Mo- 
dem legislation  has  marred  the  excellency  of 
this  prini'iple,  and  judicial  decision  has  weak- 
ened it,  not  without  impeaching  the  worthiness 
of  its  descent,  and  the  sacred ness  of  the  sab- 
bath is  still  maintained  : — both  the  legislature 
and  the  courts  holding  that  when  it  is  the  last 
of  a  specified  number  for  the  performance  of 
an  act,  it  is  not  to  be  reckoned.  Ministerial 
and  other  acts  of  necessity,  savouring  of  cha- 
rity, were,  however,  allowable  at  the  common 
law  ;  but  this  commendable  exception  or  dis- 
tinction was  taken  away  by  the  puritans  in  the 
long  parliament,  which,  with  all  the  inconsis- 
tency of  religious  furor,  violated  it's  own  law 
by  actually  sitting  on  the  Salibath-day. 

It  is  rather  out  of  chronological  order,  but  if 
I  mistake  not,  the  14  cap.  of  Magna  Charta 
vras  one  of  the  earliest  political  triumphs  of 
the  church;  it  having  provided  that  no  spiritual 
person  should  be  amerced  according  to  his  be- 
nefice, but  only  according  to  bis  lay  fee— and 
that,  in  favour  of  religion. 

The  origin  of  deodands,  which  are  so  highly 
censured  and  cunningly  evaded  in  the  present 
day,  had  reference  to  ihe  same  principle.  The 
good  of  religion—  ihrongh  the  medium  of  alms 
giving — then  as  now,  called  charity ;  and  there- 
fore it  was  provided  by  the  law  that  every  thing 
moving  to  a  misadventure,  by  which  one  was 
killed,  was  forfeited  to  the  king  to  be  disposed 
of  by  his  almoner  in  alms. 

The  modern  practice  in  most  cases  where  a 
deodand  is,  or  ought  to  he  payable,  is  a  prac- 
tical illustration  that  a  refined  civilization 
has  worn  out  the  benevolent  philanthrophy  for 
which  our  ancestors  were  distinguished. 

"  The  act  of  God  wotkcih  no  injury,"  is  a 
legal  maxim  drawn  from  the  same  principle — 
the  good  of  religion,  it  is  often  in  the  mouthv 
of  lawyers — frequently  shewn  to  be  frittered 
away  ;  but  it  generally  maintains  its  fooling — 
its  high-toned  benevolence  being  generally 
responded  to  from  the  bench,  which  is  often 
happily  astute  in  providing  a  remedy  where  the 
sovereign  judge  has  intervened  between  the 
parties.  It  frequently  influences  a  case  inci- 
dentally. 

X.  Y.  Z. 


PRACTICE  UNDER  THE  NEW  BANK- 
RUPTCY  LAW. 

I  was  detained  for  some  time  one  day  last 
week,  at  the  Manchester  District  Court  of 
Bankruptcy,  in  consequence  of  the  time  of  the 
Court  beinf;  occupied  by  a  case  of  disputed 
adjudication,  and  was  much  struck  by  the 
mode  of  proceeding  adopted.  My  knowledge 


of  the  practice  of  the  new  Court  was  decidedly 
increased,  and  the  time  not  therefore  thrown 
away. 

It  appeared  that  the  act  of  bankroptcy, 
proved,  on  opening  the  fiat,  bv  several  depo- 
sitions, was,  absenting  himself  from  his  dwell- 
ing house,  the  intention  being  of  course  im- 
portant.  The  alleged  bankrupt  gave  notice  of 
disputing  the  adjudication,  and  both  parties 
attended  by  counsel.  The  defendant's  counsel 
opened  his  case,  and  then  examined  the  de- 
fendant and  his  wife ;  the  couneei  for  the 
petitioning  creditor  proposed  to  cross^eaamine 
them,  but  the  Court  refused  to  allow  it.  It  was 
then  proposed  to  ;give  evidence  in  contradic- 
tion, but  this  the  Court  would  not  permit. 
The  case  was  considered  fis  analogous  to  shelv- 
ing cause  against  a  rule :— the  depositions  being 
the  affidaviu  upon  which  the  rule  was  granted, 
and  the  esamination  as  affidavits  in  answer. 

It  is  surely  something  quite  new,  for  wit- 
nesses, interested  parties  too,  to  be  examined 
v'fvd  voce,  in  open  court,  without  the  party 
who  is  to  he  affected  by  their  evidence  having 
an  opportunity  of  testing  their  evidence  by  a 
cross-examination,  or  giving  evidence  to  prove 
its  falsity.  Perhaps  some  of  your  readers  can 
state  whether  the  same  practice  is  adopted  in 
any  other  of  the  new  courts.  C.  G. 


THE  STUDENT'S  CORNER. 


WILL. — SURVIVORSHIP. 

^..  makes  a  will,  and  devises  certun  real 
estate  to  his  son  B.  and  his  assigns,  for  life; 
and  after  his  decease,  devises  the  same  to  his 
daughter  C,  her  heirs  and  assigns,  for  ever. 
B.  dies  in  the  lifetime  of  his  father,  and  the 
daughter  C.  survives  the  testator,  but  dies 
shortly  after  her  father,  under  age,  and  intes- 
tate. The  nearest  relatives  of  C,  (who  took 
the  fee)  are  a  sister  still  living,  and  three 
children  of  a  deceased  sititer.  Would  the 
children  of  the  deceased  sister  take  a  share  in 
the  real  property  wiih.the  surviving  sister?  or 
would  the  surviving  sister  be  considered  the 
sole  heiress  of  6\,  and  as  such  take  the  estate  ? 

A  SI7B8GRIBBR. 


BANKRUPTCY. — WIFB'S  PROPBRTT. 

y#.  devised  certain  copyhold  premises  to 
trustees,  in  trust  for  B,  and  C,  for  life;  and 
after  the  decease  ot  the  survivor,  upon  trust 
for  sale,  and  to  divide  the  proceeds  amouf^st 
all  their  children.  Liong  previous  to  the  death 
of  the  tenants  for  life  one  of  their  daughters 
married,  and  her  husband  became  a  bankrupt. 
The  estate  has  been  recently  sold,  but  prior  to 
tiie  completion  of  the  sale  the  husband  died. 
Does  the  daughter's  share  of  the  money  aris- 
ing from  such  sale  become  vested  in  the  assig- 
nees of  ilie  l)ankrupt,  or  will  it  he  considered 
as  not  having  come  into  possession,  and  con- 
sequently be  deemed  the  property  of  the  wife 
as  the  survivor  i  N.  W. 
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ATTORNEYS  TO  BE  ADMITTED. 
Hilary  Term,  1844. 


quern's  bench. 

Cler¥s  N^me  and  Resideace.  7.^  ^^^^  ^^^;^^^  assigned,  Hfc. 

Ambroie,  Thomas  Henry,  Copford ;  Heidel-  James  Beaumont,  Lincoln's  Inn  Fields. 

berjf,  in  the  Qraiid  Duchy  of  Baden,  Ger- 
many; 11,  Bloomsbury  Square;  11,  Soutb- 

ampton  Buildings. 

Allen,  William,  lb.  Little  Britain ;  and  York.  Edmund  Dade  Conyers,  York. 

Ashworth,  George,  Holtiuell;  and  Hareholme.  Jolm  Holgate,  Rochdale ;  assigned  to  TkooiM 

Harris,  Preston. 
Ainiworih,  James,  Blackburn. 

Adams,  William  Samuel,  29,  Kennington  St.,  George  Adams,  Church Court>Clement's  Lase. 

Surrey. 

Benbam,  Ebenezer,  I,  Great  Coram  Street;  John  Frederick  Isaacson,  40,  Norfolk  Street, 

and  Newmarket  St.  Mary.  Strand ;  assigned  to  YTiUiam  P.  Isaacson, 

Newarket  St.  Mary. 

Baker,  Matthew,  Beckwith,  4,  Albert  Street,  Henry  Karslake,  4,  Regent  Street. 

Pimlico. 

Browne,  John  Rogers,  Albion  House,  Kings-  George  Freeth,  63,  Lincoln's  Inn  Fields. 

land  Road. 

Blair,  Edward  John,  Uttoxeter  ;  St.  Woollos,  WilliRm    Arnold,    Uttoxeter ;    assigned     to 

Newport,  Monmouth ;   54,    Upper  Baker  Frederick   Webb,  Newport ;  John  Callnw 

Street;  Sekford   Street,  Clerkenwell;  and  Clarke,  Newport ;  Thomas  Woolleit,  New- 

Swainshill.  port. 

Butterfield,  David,  2,  Henrietta  Street,  Covent  Francis  Butterfield,  Bradford. 

Garden ;  and  Bradford. 

Boothroyd,  George  John,  6,    Essex  Street,  John  Boothroyd,  Stockport ;  assigned  to  Sa- 

Strand;  Stockport;  Runcorn;  andCheadle.  muel  Chorlton,  Runcorn. 

Baldwin,  Hartley,  Ciithero.  Robert  Trapper,  Clithero. 
Bridge,  Thomas  George,  Essex  Street,  Strand;  'Henry  St.  John  Maule,  Bath. 

and  Bath. 

Bird,  John,  Swansea;  Neath;  and  Gunners-  Alexander  Cuthbertson, Neath 

bury  Place. 

Bttlman,  John,  15,  Eferett  Street;  Newcastle-  George  Waugh  Stable,  Neweastle-upon-Tyne. 


upon-Tyne. 
s,  HeniTi 
near  Gateshead. 


Barras,  Henir,  9,  Ely  Place ;  and  Famacres,    Ralph  Walters,  Newcastle-upon-Tyne. 


Burrell,  Edward,  9,  Hunter  Street,  Brunswick  John  Swanwick  Hincks,  Leeds.  • 

Square ;  Leeds ;  and  Thavie*s  Inn. 

Byron,  Christopher,  7»  Swinton  Street ;  Don-  Robert  Baxter,  Doncaster. 

caster ;  and  TathweU. 

Bellamy,  William  Edwin,  2,  Nelson  Square;  Percy  Galuide,  Monmouth. 

Monmouth ;  and  Southampton  Street. 

Chamock,  John,  44,   Paternoster  Row ;  and  William  Christmas  Mansfield,  20,  John  Street, 

28,  Wobum  Place,  Russell  Square.  Bedford  Row. 

Cartwright,  James  Nathaniel,  12,  North  Place,  Thomas  Fairtbome,  St.  Alban's;  assigned   to 

Gray's  Inn  Road;  St.  Alban's;  9,  Wells  George    Badham,    4,    Verulam    Buildings, 

Street.  Gray's  Inn. 

Chew,  Thomas  Heath,  Manchester.  William  Christopher  Chew,  Manchester. 

Clarke,  Edward,47,  Skinner  Street,  Snow  Hill.  George  Sharp,  20,  Upper  Wharton  Street, 

Pentonville,  assigned  to  George  Wells,  York 
Terrace,  Commerical  Road,  East. 

Cooper,  Thomas,  Tunatall.  William  Cooper,  Tunstall. 

Chidley,  John  Robert,  Sherborne  Cottages,  Thomas  Nias,  Copihall  Court. 

Lower  Road,  Islington ;  and  5,  Copthall  Ct. 

Campbell,  James,  Oldham.  Richard  Redfem,  Oldham. 

Gorlcs,    Thomas,    34,   Walnut    Tree   Walk,  J?d ward  Cortes,  Worcester ;  assiirned  to  Wil. 

^n»beth.  Ham  Laslett,  Worcester, 

{To  b€  continued.) 
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NOTES  OF  THE  WEEK. 


CHANCERY  COSTS. 

TwELTX  uoDths  have  nuw  elapsed  since  the 
abolitioo  of  the  ^>ix  Clerks'  Office,  and  the  im- 
posUion  uf  four  per  cent,  oa  the  uxacioa  of 
costs,  and  the  various  heavy  fees  fur  office 
copies.  Slid  other  proceedings.  It  must  noiv  be 
known  that  the  amount  received  is  more  than 
yuffideot  to  pay  the  compensations  of  the  old 
officers  and  the  salaries  of  the  new,  and  we  hope 
soon  to  bear  that  a  reduction  has  l>eeu  effected 
in  the  amount  of  the  fees.  We  undemtaud  that 
the  most  satisfactory  course  to  the  profession 
irould  he,  to  reduce  the  charge  on  office  copies 
and  other  fees  at  the  commencement  ot  a  cause. 
Still,  we  hope  the  per  centage  on  taxation  will 
also  he  modified. 

The  handsome  building  erected  for  the 
Taxing  Masters,  by  the  Principal  and  AntienU 
of  Staple  Inn,  has  been  called  "  the  New  Four 
per  Cents."  Let  it  be  changed  to  the  three 
ur  two  per  cents  as  quickly  as  possible. 


KXPBCTKD  NBW  ORDERS  IN  CHANCERY. 

There  is  a  rumour  that  the  expected  New 
Orders  in  Chancery  have  been  drawn,  and  are 
under  the  consideration  of  the  j  udges.  A  simi- 
lar report  was  made  several  months  ago,  and  the 
present  rumour  cannot  be  much  relied  upon. 

On  the  part,  as  well  of  the  suitors  as  the 
practitioners,  we  venture  to  call  on  the  autho- 
rities to  afford  the  profession  an  opportunity 
of  considering  the  orders  before  they  are  pro* 
mulgaied.  We  submit  that,  as  the  legislature 
before  it  passes  a  law  enables  the  public  to 
consider  it,  the  judges  should  make  no  material 
■Iterations  in  the  practice  of  the  courts  without 
hearing  the  parties  interested  in  the  subject. 


BU8INEB8  or  TilK  QUEEN'S  BENCH. 

The  Court  of  Queen's  Bench,  on  Wednesday 
the  8th  instant,  proceeded  with  the  old  new 
trials,  selecting  those  cases  which  had  been 
tried  before  Mr.  Justice  Patteson. 


nine  or  a  quarter  to  ten  at  the  latest.  They 
will  have  to  take  their  proper  seats  and  read 
the  regulations  before  the  examiners  arrive, 
which  will  be  at  ten  punciuaify, 

APPEAL   FROM   REVISING  BARRISTXRS. 

The  Lord  Chief  Justice  of  the  Common  Pleas 
has  appointed  Thursday  next  for  hearing  the 
appeals.  We  underatand  there  are  only  fifteen 
appeals. 

SUPERIOR  COURTS. 


ANNUAL   CERTIFICATES    UNDER  6  &   7  ViCT. 

C.  73. 

The  delivery  of  the  registrar's  certificates 
will  commence  on  Wednesday  the  15th,  when 
the  London  agents  whose  names  or  firms  com- 
mence with  A.  or  B.,  are  reciuested  to  send 
between  the  hours  of  10  and  4. 

On  Thursday  the  16th,  the  certificates  from 
C.  to  F.  inclusive,  will  be  delivered. 

On  Friday  the  17th,  from  Q.  to  J.  inclusive. 

On  Saturday  the  18th,  from  K.  to  P.  inclu- 
sive ;  and  the  rest  in  the  following  week,  as  be- 
fore announced. 


mCHABLMAS  TBRM  BX  AMI  NATION. 

The  Examiners  hava  appointed  Monday  the 
20ch  instant,  to  take  the  examination  of  per- 
•ooa  applyin|^  to  be  admitted  on  the  roll  of 
aUomeys.  We  are  informed  that  the  number 
will  be  125  or  thereabouts. 

Tlic  caodklates  should  attend  at  half-past 


IHirr  C^unttUar  af  CnsUnlr. 

[Reported  by  Samuel  Millek,  Esq.,  Bwrrisler 
ai  LawJ] 

WILL.  CONSTRUCTION  OF.-— CHARITABLB  BK- 
QDB8TS. — PRIORITY  OF  LEOACIES  TO  BX« 
BC0TOR8. — COSTS. — INTEREST  ON  DBBTS.^ 
CONSTRUCTION  OF  ORDER  47  OF  THE  OR- 
DERS OF  AUOUST  1841. 

Where  a  bequeet  i$  made  to  the  minister  of  a 
chapel,  upon  trust  for  investment,  and  to 
dtmde  the  dmdmds  between  certain  charit- 
able institutions,  he  is  only  entitled  to  the 
dividends,  Secus,  where  the  corpus  is  5e- 
queathed  to  him  for  division. 

Where  certain  legacies  are  directed  to  be  paid 
out^of  residue  inoludiny  legacies  to  eatecU" 
tors,  and  there  are  not  sugkient  fiinds  to 
satisfy  all,  the  latter  are  entitled  to  priority. 

Where  costs  at  the  hearing  have  been  ordered 
to  be  taaed  as  between  solicitor  and  dient, 
and  there  is  nothing  m  the  order  to  show 
special  eireumstances,  the  same  principle  of 
taxation  wiU  be  adopted  on  further  direc* 
tiouM. 

Where  a  debt  was  carried  in  brfore  the  Master 
before  the  date  of  the  Orders  of  August, 
1841,  but  not  dlhwed  untU  afterwards,  in- 
terest cannot  be  daimed  under  the  47th  of 
those  orders. 

This  cause  came  on  to  be  heard  on  further 
directions.  The  suit  was  instituted  for  the 
administration  of  the  estate  of  Elizabeth  Goft, 
in  the  pleadin^ra  named,  who  by  her  will  dated 
the  19th  of  December,  183o,  after  giving 
various  legacies  and  annuities,  gave  the  residue 
of  her  estate  to  A.  M.  RandaJl  and  J.  Nalder, 
her  trustees,  therein  named,  upon  trust  thcr^ 
out,  after  payment  of  her  debts  and  testamen- 
tary and  funeral  expenses,  to  pay  to  J.  N. 
Goulty  therein  also  named  1500/.,  which  she 
bequeathed  to  him  upon  trust  as  to  500/.  part 
thereof,  to  invest  the  same  in  his  own  name  in 
government  or  real  securities,  and  to  pay,  dis« 
tribute,  and  diride  the  dividends  thereof  unto, 
between,  and  amongst  such  of  the  poor  and 
indigent  members  of  the  church  usually  as- 
sembling at  the  chapel  of  the  said  J.  N.  Goulty, 
situate  in  Union  Street,  Brighton,  and  in  such 
proportions  as  he  should,  in  ms  discretion,  think 
fit ;  and  as  to  600/.,  other  part  thereof,  upon 
trust,  that  the  said  J.  N.  Goulty  should  pay, 
distribute,  and  divide  the  same  unto,  between, 
and  amongst,  or  apply  the  same  for  the  benefit 
of,  such  poor  persons  as  last  mentioned,  or 
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Sttch  other  poor  and  indigent  persons  resident 
in  or  near  the  neighbourhood  of  Brighton,  and 
in  such  proportions  as  he  should,  in  his  discre- 
tion, think  fit ;  and  as  to  500/.  residue  thereof, 
upon  trust  that  he  should  invest  the  same  in 
his  own  name  in  government  or  real  securities, 
and  apply  the  interest  and  dividends  thereof  to 
and  for  the  support  of  young  men  receiving 
education  for  the  (Christian  ministry  amongst 
Protestant  Independent  Dissenters,  in  such 
manner  as  he  should  think  fit :  And  the  testa- 
trix declared  that  upon  the  decease  of  the  said 
J.N.  Goulty,  the  said  sum  of  1500/.,  or  the 
stocks,  funds,  or  securities  upon  which  any 
part  thereof  should  be  invested,  and  the  divi- 
dends, &c.  thereof,  or  such  part  thereof  remec- 
lively  as  should  not  have  been  paid,  applied,  or 
disposed  of,  should  be  held  by  every  succeeding 
minister  for  the  time  being  of  the  said  chapel, 
upon  the  same  trusts,  and  with  the  same  powers 
as  were  thereinbefore  vested  in  the  sdd  J.  N. 
Goulty.  The  testatrix  then  gave  twenty  lega- 
cies of  100/.  each  to  twenty  charitable  institu- 
tions and  societies  described  in  her  will,  which 
she  directed  should  be  paid  in  the  order  in 
which  she  had  named  them;  and  further 
directed  that  her  said  trustees  should  pay  and 
divide  the  sum  of  2000/.  unto  and  amongst  the 
treasurers  of  the  several  charitable  institutions, 
schools,  and  societies  in  her  will  named,  in 
such  parts,  shares,  and  proportions,  and  in 
such  manner  as  her  said  trustees  should  in 
their  discretion  think  fit :  And  as  to  the  resi- 
due of  the  monies  and  securities,  constituting 
{>er8onal  estate,  after  payment  of  the  gifts  and 
egacies  thereinbefore  and  thereinafter  made, 
she  gave,  bequeathed,  and  appointed  the  same 
unto  and  equally  between  the  ssud  A.  iVJ.  Ran- 
dall and  J.  Nalder,  whom  she  appointed  her 
executors,  and  gave  and  bequeathed  them  the 
sum  of  200/.  each  for  the  trouble  they  should 
have  in  executing  her  said  wiU,  to  be  retained 
by  them  when,  am  as  they,  in  their  discretion, 
should  think  fit. 

By  a  codicil  to  her  will  the  testatrix  revoked 
all  the  appointments,  devises,  and  bequests 
made  to  Kandall  and  Nalder,  except  the  lega- 
cies to  them  of  200/.  each,  and  appointed  the 
defendant,  J.  N.  Goulty,  sole  executor  and 
trustee  of  her  will,  to  whom  she  appointed  and 
bequeathed  all  the  legacies  and  beouests  there- 
by appointed  and  bequeathed  to  Kandall  and 
Nalder. 

By  the  decree  made  on  the  hearing  of  the 
cause  on  the  4th  of  July,  1840,  the  usual  ac- 
counts were  directed  to  be  taken  of  the  testa- 
trix's estate,  and  the  costs  of  all  parties  were 
directed  to  be  taxed  as  between  solicitor  and 
client;  and  the  Master  having  in  pursuance 
thereof  made  his  general  report,  it  appeared 
that  the  produce  of  the  testatrix's  estate  was 
not  sufficient  to  satisfy  all  the  legades  in  full. 

Teed  and  S.  Miller,  for  the  defendant  Goulty, 
urged  that  by  the  two  legacies  of  1500/.  and 
2000/.,  or  the  sums  which  might  be  appor- 
tioned in  respect  of  them,'  should  be  paid  to 
lum  for  distribution  according  to  his  discretion, 
and  that  his  subsequent  costs  should  be  taxed 
BS  between  solicitor  and  client ;  but  that  the 


costs  of  the  other  parties  should  be  taxed  as 
between  party  and  pany. 

Bethell,  Stuart,  Roll,  and  Hardy,  for  several 
of  the  other  parties,  contended  that  as  the  de- 
cree had  directed  a  taxation  as  between  solici- 
tor and  client,  that  principle  of  taxation  must 
be  followed  in  all  subsequent  proceedings ;  and 
Roll,  for  the  defendants  Randall  and  Nalder, 
also  contended  that  as  their  legacies  were  f^ven 
to  them  as  executors,  they  were  entitled  to  be 
paid  them  in  priority. 

Shebbeare,  for  a  creditor  who  had  proved  his 
debt  before  the  Master  claimed  to  be  allowed 
interest  under  the  47th  Order  of  August,  184 1 . 

Teed  and  S.  Miller  objected,  as  the  claim 
was  carried  in  before  the  date  of  that  order, 
and  the  words  of  the  order  applied  to  debts 
which  should  be  established. 

The  Vice  Chancellor  said  he  thought  the 
intention  of  the  testatrix  was  that  ttie  interest 
only  of  the  1500/.  should  be  paid  to  the  defen- 
dant Goulty,  as  the  testatrix  particularly  re- 
ferred to  the  minister  of  the  chapel  for  the 
time  being,  with  reference  to  the  distribution 
of  that  sum  ;  and  as  to  the  legacies  of  200/.  to 
the  defendants  Randall  and  Nalder,  he  consi- 
dered that  as  they  were  given  to  them  in  their 
character  of  executors,  they  must  be  piud  in 
priority;  With  regard  to  the  costs,  his  Honour 
said  that  as  the  principle  of  taxing  as  between 
solicitor  and  client  had  been  adopted  in  the 
decree,  and  there  was  nothing  in  the  decree  to 
show  special  circumstances,  the  same  principle 
must  be  followed  on  further  directions.  As 
to  the  claim  for  interest,  his  Honour  said  that 
as  the  claim  was  carried  in  before  the  date  of 
the  Orders  of  August,  1841,  although  the  debt 
was  not  allowed  till  afterwards,  the  case  was 
not  within  the  47th  Order,  and  that  interest 
could  not  therefore  be  allowed. 

Saunders  v.  Goulty,  July  21st,  1843. 


PRACTICE. — ^TAKING    BILL    PRO    C0NFBS80.'— 
CONSTRUCTION  OF  11  G.  4,  fir  1  W.  4,  C.  36. 

Where  a  plaintiff  seeks  to  issue  sequestration 
under  the  Srd  section  of  l\  G.  4  ^' I  JV. 
4,  c.  36,  it  is  sufficient  for  him  to  give  his 
oum  bond  as  a  security  for  restoring  any 
property  that  may  be  recovered  by  him  in 
the  event  of  the  defendant's  appearing  and 
defending  the  suit, 

A  reference  is  made  to  one  of  the  Masters  to 
settle  the  bond  which  is  now  entered  into 
by  the  plaintiff  with  the  Clerk  of  the  Writs 
and  Records. 

This  was  an  application  on  the  part  of  the 
plaintiff  in  the  suit  for  leave  to  issue  a  seques- 
tration under  section  3  of  the  above  statute, 
the  bill  having  been  taken  pro  confesso.  That 
section  provides  that  it  a  defendant  in  a  suit, 
against  whom  any  subpoena  or  other  process 
shall  issue,  shall  not  cause  his  appearance  to 
be  entered  within  the  time  and  in  the  manner 
prescribed  by  the  rules  of  the  Court  in  case 
such  process  had  been  duly  served,  aod  an 
affidavit  be  made  that  such  defendant  is  beyond 
the  seas,  or  that   upon  enquiry  at  his  usual 
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place  of  altode  he  could  not  be  found  so  as  to 
be  serfcd  with  such  process,  aod  that  there  is 
jsat  reasoD  to  believe  he  is  f(one  out  of  the 
realm,  or  othenvise  absconded,  to  avoid  bein^ 
senrrd  with  such  process,  an  order  may  be  ob> 
uined  directing  the  defendant  to  appear  at  a 
certain  day  therein  to  t>e  named,  which  is  to  he 
pablbhed  in  the  London  Gazette,  and  posted 
ID  some  public  place  as  specified  in  the  act ; 
and  it  is  then  declared  that  if  the  defendant  do 
not  appear  within  the  time  limited  by  snch 
order,  or  within  such  further  time  as  the  Court 
sbali  appoint,  then  on  proof  of  the  publication 
of  such  order  the  Court  may  order  the  bill  to 
be  taken  pro  eon/essn^  and  make  such  decree 
thereupon,  and  issue  such  process  by  seques- 
tration, or  otherwise,  for  compellinii^'  the  per- 
forroaace  of  such  decree  as  may  be  requi.^ite, 
and  may  likewise  order  the  plaintiff's  demands 
to  be  satisfied  out  nf  the  proper  I  if  sequest^redt 
the  plaintiff  first  ^ving  sufficient  security  to 
abide  such  order  touching  the  restitution  of 
snch  property  as  the  court  may  think  proper 
to  make  couceming  the  same,  upon  the  de- 
fendant's appearance  to  defend  such  suir,  and 
paying  snch  costs  to  the  plaintiff  as  the  Court 
shall  order. 

IFmlker,  in  support  of  the  application,  said 
the  suit  was  instituted  for  the  administration 
of  a  testator's  estate,  out  of  wliich  the  tei^ta- 
tor's  daughter  was  entitled  to  a  legacy.  The 
daughter  had  incumbered  her  interest  iu  the 
legacy,  but  having  disputed  the  charges  created 
by  her,  a  supplemental  bill  had  been  filed 
agMDSt  her,  and  the  plaintiff  being  unable  to 
serve  her  with  process,  in  consequence  ot  her 
having  absconded,  the  necessary  proceedings 
bad  been  taken  for  having  the  bill  taken  pro 
c^nfesMOf  and  he  was  now  desirous  of  availing 
himself  of  the  further  powers  given  by  the  act 
of  issuing  a  sequestration.  A  question,  how- 
ever, had  arisen  as  to  the  form  of  the  security, 
as  the  act  did  not  provide  for  the  case  of  a 
pUintiff'a  claim  being  saiisfifd  out  of  the 
matters  in  the  suit.  It  <iid  not  appear  also 
whether  the  plaintiff's  bond  should  be  deemed 
sufficient,  and  with  whom  it  was  to  be  entered. 

The  f^ce  Chancellor  said  that  the  sequestra- 
tion waa  given  as  a  security  for  the  purpose  of 
obtaining  satisfaction  of  the  pluintiff*s  claim, 
and  if  that  were  satisfied  by  other  means  there 
was  an  end  of  the  matter.  The  plaintiff,  then, 
being  willing  to  give  the  security  required  by 
the  act,  the  questiun  was  to  whom  the  security 
should  be  given,  and  whether  the  plaintiff's 
bond  was  to  be  deemed  siiliicient.  rormerly 
the  security  would  have  been  given  to  the 
senior  Six  Clerk,  but  his  ollice  having  been 
done  away,  it  must  now  be  given  to  the  Cl^rk 
of  Writs  and  Records.  The  plaintiff's  bond, 
his  Honour  said,  he  considered  would  be  sutfi- 
cient,  and  a  reference  must  be  made  to  the 
Master  to  settle  It. 

Lett  v.  Randall,  November  4tb,  1843. 


(Before  the  four  Judges.) 

iReportedbyJoHti  Hamerton,  Esq.,  Barrister  at 

Law.'] 

POOR   LAW  AMENDMENT  .%CT.— BASTARD. 

The  father  of  a  woman  whose  bastard  chUd 
has  become  chargeable  to  the  parish,  is  not 
liable  to  maintain  it. 

Where  the  justices  at  petty  sessions  refused 
to  hear  an  ttpplkation  by  the  guardians  of 
the  poor  for  an  order  on  the  putative  fath^ 
of  a  bastard  child,  because  the  mother  of  such 
child  was  in  a  condition  to  maintain  her,  the 
Court  granted  a  mandamus  to  compel  them 
to  hear  the  application, 

Semble,  that  where  justices  at  petty  sessions  im^ 
properly  refuse  to  hear  an  application,  and  a 
mandamus  is  o/ttained  to  compel  them  to  do 
so,  they  cannot  be  caUed  on  to  enter  continue 
ances  and  hear  ;  they  are  ordered  to  hear,  and 
they  cannot  set  up  the  delay  occasioned  fry 
their  previous  refusal  as  an  answer  to  the 
application. 

Mr.  Pashley  moved  for  a  rule  to  show  cause 
why  a  mandamus  should  not  issue  to  Messrs. 
Marsh  ill  and  Havne,  two  of  the  justices  of  the 
West  Riding  of  Yorkshire,  commanding  them 
to  enter  continuances  from  the  last,  to  the  en- 
suing petty  sessions  for  Wakefield,  and  to  hear 
an  appliration  in  the  matter  of  a  bastardy  order. 
The  guardians  of  the  Wakefield  Pour  Law 
Union  had  applied  to  the  justices  in  petty 
sessions,  to  make  the  order  under  the  2  &  3 
Vict.  c.  85,  8.  I .  The  parties  were  ready  at 
the  sessions,  and  the  mother  of  the  child  was 
called  in  to  be  examined,  when  almost  the  first 
question  put  to  her  by  one  of  the  justices  was, 
whether  she  had  a  father  alive.  She  answered 
in  the  affirmative.  She  was  then  asked  whether 
he  was  in  work,  and  what  he  got,  and  she  an- 
swered that  he  got  20s,  a  week.  The  justices 
on  hearing  this,  said,  that  her  father  must  sup- 
port her,  and  that  they  would  not  further  hear 
the  application  of  the  guardians.  Tiiis  refusal  to 
hear  the  application  was  clearly  erroneous,  llie 
liability  of  the  father  of  the  woman  under  the 
statute  43  Eliz.  c.  2  s  and  under  the  4  &  5  W. 
4,  c.  76,  8. 5^,  did  not  extend  to  the  support  of 
his  daughter's  bastard  children.  'The  legislature 
meant  in  the  latter  statute  to  fix  the  liability 
on  the  putative  father,  taking  only  proper  pre- 
cautions to  ensure  that  the  real  person  was 
fixed  upon ;  and  it  did  not  i^ive  the  money  to 
the  mother  of  the  bastard  child;  but  (s.  72)  ex- 
pressly.provided  that  it  should  not  go  to  her,but 
to  the  guardians  as  an  indemnification  to  the  pa* 
rish.^Under  these  circumstances  it, was  clear  that 
the  magistrates  were  bound  to  hear  the  evidence 
as  to  who  was  the  putative  father,  and  to  de- 
termine whether  the  evidence  satisfied  them  on 
that  point;  and  if  thev  found  in  the  affirmative, 
then  they  were  bound  to  make  the  order.  The 
father  of  the  woman  was  not  in  any  of  the 
provisions,  or  any  of  the  statutes,  intended  to  be 
comprehended  within  the  class  of  persons  liable 
to  maintain  her  illegitimate  child. 

Lord  Demnan,   C.  J. — ^There  is  no  doubt 
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whatever  of  that.  The  provisions  relating  to 
the  support  of  the  child  do  not  comprehend 
such  a  person  within  their  scope*  The  only 
doubt  I  have,  is,  whether  this  case  can  be  said 
to  have  been  heard,  and  the  petty  sessions  to 
have  dismissed  it,  tnousfh  for  a  bad  reason. 
The  real  difficulty  will  be  whether  there  has 
been  here  a  preliminary  refusal  to  hear.  You 
had  better  take  a  rule. 

Mr.  Justice  Cofcrkfye.— Why  do  you  a*k  for 
a  rule  to  enter  continuances  ?  There  are  none 
such  at  a  pettv  sessions.  The  petty  sessions 
have  no  records,  as  the  quarter  sessions  have. 

Mr.  PashUy  said,  he  did  so  in  order  to  pre- 
vent any  objection  as  to  the  time  of  making 
the  application.  The  72  s.  of  the  4  &  5  W.  4. 
c.  7fi»  said  the  applieation  was  to  be  at  the  next 
general  quarter  sessions,  and  the  2  &  3  Vict.  c. 
86,  6xed  the  time  for  applying  at  the  petty 
aessions  within  three  months  after  such  chilcl 
should  become  chargeable. 

Mr.  Justice  Coleridge. — This  is  a  mandamus 
to  hear.  The  application  has  already  been 
made. 

Lord  Z)efti}uiii.'^Their  refusal  to  hear  can 
hardly  be  set  up  now  in  the  shape  of  hu 
objection  to  the  time  of  making  the  application. 

Rule  granted. 

The  Queen  v.  the  Jutticet  of  Yurkihire^  in  re 
the  fFakefield  Union,  M.  T.  1843.    Q.  B.  F.  J 


ORDER  OF  SK9810N8.— CBRTIORARI. 

The  Court  wiU  not  grant  a  certiorari  to  bring 
up  an  order  ofeessiont,  which  is  alleged  to 
he  altogether  void. 

An  order  of  sessions  made  under  the  authority 
of  the  5  Sf6  W.4,  c.  50,  but  not  according 
to  the  provisions  of  that  act,  and  being,  on 
that  account,  altogether  void,  must  be 
treated  asfalUng  within  the  \07th  section, 
which  takes  away  a  certiorari  m  all  eases, 
except  those  referred  to  in  that  and  in  the 
\0»th  sections. 

Mr.  f^.  Richards  moved  for  a  rnle  to  shew 
cause  why  a  certiorari  should  not  issue  to  bring 
up  the  order  for  the  appointment  of  a  sur- 
veyor of  the  highways  of  the  district.  The  ap- 
pointment was  made  under  the  5  &  6  W.  4,  c. 
50,  s.  14,  and  the  affidavits  shewed  that  the  ap- 
pointment was  altogether  void,  as  none  of  the 
preliminaries  directed  by  the  act  of  parliament 
had  been  observed.  In  the  first  place,  there 
was  no  jurisdiction  in  the  justices  to  make  the 
order ;  in  the  next,  the  order  had  not  been 
made  at  the  proper  sessions ;  aod,  la'^tly,  it  was 
not  made  at  the  time  in  writing,  so  that  all  the 
circumstances  which  would  give  validity  to  the 
order  were  want  in  jr. 

Lord  Denman,  C.  J. — Is  not  the  statement 
you  have  made  an  answer  to  the  application  ? 
Vou  do  not  want  a  certiorari  to  bring  up  an 
order  in  any  case  where  the  order  is  absolutely 
▼oid.  This  seems  to  me  one  of  the  cases  con- 
templated by  the  act  of  parliament  in  that 
section  (the  107)  which  takes  away  the  certio- 
rari, excent  as  therein  mentioned.  If  the 
order  fortne  appointment  gave  rise  to  aby 


doubtful  point  of  law,  it  would  be  another 
thing,  but  if  it  is  altogether  a  nullity,  there  can 
l>e  no  need  for  such  an  application  aa  the 
present. 

Mr.  Justice  Coierifffre. — I  think  that  this 
case  falls  within  the  107th  section,  which  takea 
away  the  certiorari  in  all  cases,  except  those 
therein  mentioned  ;  and  does  not  fall  within 
any  of  the  exceptions  there  described. 

Rule  refused. 

The  Queen  v.  fTaUaU,  M.  T.,  1843.  Q.  B. 
P.J. 

duet  it'tf  3BriKb  Praclicf  Court. 

[Reported  by  E.  H.  Woolrvch,  Esq.,  Barrieter 

at  JLa»»2 

ATTORNEYS  OF  LANCASTER  AND  DURHAW. — 

ADMISSION  IN  Q.  B. — APPLICATION  FOR. 

An  attorney  of  the  Courts  of  the  County 
Palatine  of  Durham  may  be  adtnitted  an 
attorney  of  this  Court  on  motion  in  Court, 
or,  semble,  at  chancers  on  payment  of  the 
duty  required  by  law,  without  giving  a 
term's  notice, 

Knowles  moved  on  behalf  of  a  gentleman 
named  Patrick,  an  attorney  of  the  TJourts  of 
the  County  Palatine  of  J>urham,  that  he  might 
be  admitted  an  attorney  of  the  Court  of  Queen's 
Bench  upon  payment  of  such  duty  as  by  law 
required,  without  giving  a  term's  notice.  The 
new  Attorneys  and  Solicitors'  Act,  6  &  7  Vict, 
c.  73,  8.  45,  enacts  ''  That  all  persons  who 
previously  to  the  Isc  day  of  January,  1843, 
shall  have  been  duly  admitted  and  enrolled 
attorneys  or  solicitors  of  any  of  the  Courts  of 
Law  or  Equity  at  Westminster,  or  of  the  Courts 
of  the  Duchy  Chamber  of  Lancaster  at  West- 
minster, or  of  the  Courts  of  the  County  Pala- 
tine of  Lancaster  and  Durham,  or  either  of 
them,  shall  and  may  be  admitted  and  enrolled 
attorneys  and  solicitors  in  the  said  High  Court 
of  Chancery,  or  all  or  any  of  the  said  Courts 
of  Queen's  Bench,  Common  Pleas,  or  Exche- 
quer at  Westminster,  in  pursuance  of  the  pro- 
visions of  this  act,  without  examination,  upon 
payment  of  such  duty  as  by  law  required,  &c." 
\Pattesont  J. — I  have  bad  several  applications 
and  have  signed  various  fiats  for  this  purpose 
at  chambers,  not  thinking  it  necessary  that  ap- 
plication should  be  made  here.  The  affidavit 
you  move  upon  must  satisfy  me  that  the  appli- 
cant has  been  duly  admitted  and  enrolled  an 
attorney  of  the  Courts  of  the  County  Palatine 
of  Durham.]  The  affidavit  is  express  upon 
that  point.  It  states  that  the  deponent  was  on 
the  mh  day  of  November,  1839,  duly  admitted 
an  attorney  of  the  Courts  of  the  County  Pala-* 
tine  of  Durham,  and  on  the  6th  day  of  the  said 
month  of  November  was  enrolled  a  solicitor  of 
the  Court  of  Chancery  of  the  said  County  Pala- 
tiue  of  Durham,  and  on  the  18th  day  of  tbe- 
said  month  of  November  was  enroUed  an  at- 
torney of  the  Court  of  Pleas  of  the  said  County 
Palatine  of  Durham,  and  that  he  has  practised 
as  such  attorney  and  solicitor  ever  since. 

Patteson,  J.— I'hat  is  sufficient.        R.  G. 

Ex  parte  Patrick,  Q.  B.  P.  C.    M.  T.  1843. 


A^wriorCouiit  .*  Queen^s  Bench ;  Common  Pleas, 
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juDomHT  AS  nr  gabs  of  a  noksuit.— 

WRBN  TO  BB  MOYBD  tOtU 

Jtknowfidly  established  iv  all{the  Courts 
that  where  issue  is  joined  in  a  country  cause 
iujorinthe  vacation  before  a  non-issuable 
term,  the  motion  for  judgment  as  in  case  of 
«  nonsuit  may  be  made  after  the  lapse  of 
one  assise. 

Sir  John  Bayley  applied  for  a  rule  nisi  for 
jad^«iit  as  in  case  of  a  nonsuit.  This  was  a 
country  cause,  and  issue  had  been  joined  on 
the  lltkof  April  (in  the  Tacation  before  Easter 
Term).  He  submitted  that  this  Court  would 
he  governed  by  the  rule  of  practice  as  settled 
by  the  resolution  of  the  Court  of  Exchequer 
iQ  Heeles  v.  Kidd,  reported  in  10  M,  &  W.  7^, 
ttd  acted  upon  by  the  Court  of  Common  Pleas 
b  Elks  T.  Stebbing,  2  D.  P.  C,  N.  S.  118. 
That  resolvtion,  to  lar  as  relates  to  country 
caaseiy  is  to  the  effect  that  where  issue  is  joined 
in,  or  ia  die  yaeation  before  a  non-issuable 
term,  the  motion  may  be  made  after  the  lapse 
of  one  asnBe. 

Patteson,  J^  (after  consulting  Master  Bunee), 
—Yes,  I  find  that  the  practice  of  all  the  Courts 
is  now  settled  conformably  to  that  resolution. 

R.  G. 

/<«Hm  V.  Jmet,  Q.  B.  P.  C.    M.  T.  1843. 


AWARD. — ^BNX^ARGBUBNT  OF  TIMB.— BXBCU- 
TION.— AFFI  DAVITS. 

Where  an  order  of  reference  empowering  the 
atbUmtor  to  enlarge  the  time  for  making 
ids  award  hmd  been  made  a  rule  of  Court, 
on  qfUavits  wrififing  the  order  and  the 
enlargements,  a  rule,  calling  on  the  defen- 
dant to  pay  two  swns  of  money  pursuant 
to  the  award,  was'  graced  withmt  any 
fresh  qfidaoit  that  the  enlargements  had 
been  duly  made. 

Pashley  moved  for  a  rule  under  the  I  &  2 
Vict.  c.  1 10,  s.  18,  calling  on  the  defendant  to 
pay  two  sums  of  money  pursuant  to  an  award 
made  «nd«r  an  order  of  reference  in  this 
cause,  dated  the  7th  March,  1843,  and  requir- 
ing the  award  to  be  made  within  a  certain 
period,  with  power  to  the  arbitrator  to  enlarge 
the  time.  The  enlargements  having  been  duly 
made,  the  award  was  made  and  published  on 
the  21st  June,  and  the  order  of  reference  and 
eidargen»eiits  were  made  roles  of  court  on  the 
17th  July,  on  an  affidavit  verifying  the  order  of 
reference  and  enlargements.  He  submitted 
that  it  was  sufficient  that  the  enlargements  had 
been  veri6ed  by  affidavit  when  the  order  of 
reference  was  made  a  rule  of  court,  and  that  it 
woald  be  unnecessary  to  use  a  distinct  affidavit 
now  verifying  the  enlargements. 

Patteson,  J. — I  don't  think  a  fresh  affidavit 
is  necessary ;  but  it  would  he  safer  to  draw  up 
the  rule  on  reading  the  affidavit  used  when 
the  order  of  reference  was  made  a  rule  of 
Court,  as  well  as  on  reading  those  on  which 
you  now  move.  R.  G. 

Staples  V.  Hague,  Q.  B.  P.  C.    M.  T.  1843. 


Cflnnntm  ffiUBi. 

[Reported  by  John  Scott,  Esq.,  Barrister  at  Law  J] 

RBGI8TRAT10N  OF  TOTBRS'  ACT. — RBCBPTIOK 
OF  APPBAI^. — MOTfCB.— JURISDICTION  O^ 
COURT  OF  COMMON  PLBA8. 

The  Court  of  Common  Pleas  has  no  jurisdic^ 
tion  to  aUow  an  appeal  to  be  entered  under 
the  6  Vict.  c.  18,  unless  the  proper  notice 
(required  by  s,  62j  has   been  duly  tranS' 
mitiedto  the  Master  within  the  first  four 
days  of  Michaelmas  Term. 
On  Monday,  the  fourth  day  of  the  term, 
Clarke,  Serjeant,  moved  that  the  appellant  in 
this  case  might  be  permitted  to  enter  his  appeal 
with  the  Master,   without  at  the  same  time 
giving  the  notice  required  by  the  6  Vict.  c.  18, 
s.  62,  to  be  given  or  sent  therewith,  there  being* 
then  no  time  to  obtain  such  notice  (from  Peter- 
borough) so  as  to  comply  strictly  with  the  act. 
The  learned  Serjeant  submitted' that  the  pro* 
vision  in  question  was  directory  onlyi  and  that,, 
the  notice  being  mere  matter  of  form,  the 
party  should  not  be  precluded  from  havinir  hia 
case  heard  fur  an  accidental  non-compliance 
with  this  novel  practice. 

The  Court,  after  cursorily  referring  to  sec- 
tions 62  and  64  of  the  act,  granted  the  leave 
prayed,  at  the  same  time  expressing  a  doubt 
whether  it  would  avail  the  party.  Simpson, 
Appellant:  fFilkinson,  Respondent,  M.  T. 
1843. 

On  Tnesdav,  the^A  day  of  the  term,  Shee, 
Serjeant,  made  a  similar  application.  He  sub- 
mitted that  the  62nd  section  of  the  statute  was 
directory  only,  and  contained  no  prohibitory 
words ;  that,  the  jurisdiction  being  su  recently 
created,  some  excuse  might  reasonably  be  made 
for  so  slight  an  irregularity  committed  by  par- 
ties seeking  to  avail  themselves  of  it ;  and  that 
the  Court  would  probably  think  that  the  power 
given  to  them  by  the  act  should  be  exercised 
with  the  like  liberality  in  favour  of  an  extension 
of  the  franchise  that  characterised  the  proceed- 
ings of  committees  of  the  House  of  Commons 
in  cases  of  this  sort. 

DoiFUnff,  Serjeant,  for  the  respondents,  was 
instructed  to  consent.  He  suggested  that,  the 
respondents  being  the  only  parties  interested 
in  the  matter,  if  they  thought  proper  to  waive 
the  objection,  there  could  be  no  reason  why  the 
Court  should  decline  to  receive  the  appeal. 

Per  Curium. — In  dealing  with  this  new 
authority  given  to  us  by  the  legislature,  it  if 
our  duty  not  to  appropriate  a  larger  jurisdic- 
tion than  they  have  thought  proper  to  prescribe. 
The  question  la,  whether  in  this  case  tlte  pro- 
visions of  the  act  have  been  so  complied  with 
as  to  irive  us  a  right  to  entertain  the  hearing  of 
this  appeal.  The  6*2nd  section  enacts  *'  chat 
every  appellant  who  shall  intend  to  prosecute 
his  appeal,  shall,  within  the  first  four  days  in 
the  Michaelmas  Term  next  after  the  decision 
to  which  such  appeal  shall  relate,  transmit  to 
the  Masters  of  the  said  Court  of  Common 
Pleas  the  statement  in  writing  so  signed  by  the 
said  revising  barrister  as  aforesaid  [s.  42], 
and  shall  also  therewith  give  or  send  a  notice, 
signed  by  him,  stating  therein  his  intention  to 
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{prosecute  the  said  appeal ;  and  the  said  appel- 
ant shall  also  js^ive  or  send  a  notice,  isi&rned  hy 
him,  to  the  respondent  in  the  Kuid  appeal, 
stating  his  sai't  intention  duly  to  prodecute 
such  appeal  in  the  said  Court ;  and  one  of  the 
Masters  of  the  said  Court,  to  be  numioated  for 
that  purpose  by  ihe  Lord  Chief  Justice  of  the 
Bud  Court,  shall  forthwith  enter  evfrp  appeal  of 
tehich  he  shall  have  received  due  notice  from  the 
appellant  as  aforesaid,  in  a  book  to  be  icept  by 
kim  for  that  purpose."  If  the  question  had 
stood  upon  that  clause  alone,  seein&f  that  the 
words  are  directory  only,  and  the  matter  not 
perhaps  very  esseniial,  though  the  direction 
kas  unt  been  strictly  and  properly  complied 
with,  yet,  if  we  were  satisfied  that  the  deLiy  in 
transmitting  the  notice  was  occasioned  by  any 
justifiable  cause,  we  might  have  felt  inclined  to 
let  the  party  in.  But  we  feel  ourselves  fettered 
by  the  languaj^e  of  the  64th  section,  which 
provides  "  That  no  appeal  or  matter  of  appeal 
whatsoever  shall  in  any  case,  except  where  the 
conduct  and  direction  of  the  appeal,  or  of  the 
answer  thereto,  shall  have  been  given  by  order 
of  the  Court  of  Common  Pleas,  or  of  any  judge 
thereof,  to  any  person  [s.  45],  be  entertained  or 
heard  bit  the  said  Court,  unless  notice  shall  have 
been  given  btf  the  appellant  to  the  Masters  of 
the  said  Court  at  the  time. and  in  the  manner 
hereinbefore  mentioned  f  and  no  appeal  shall  be 
heard  by  the  said  Court  in  any  case  where  the 
said  respooHeut  shall  nut  appear,  unless  the 
said  appellant  shall  prove  that  due  notice  of 
his  intention  to  prosecute  such  appeal  was 
given  or  sent  to  the  said  respomtent  ten  days 
at  least  before  the  day  appointed  for  the  hear- 
ing of  such  appeal :  provided  always,  that,  if 
It  shall  appear  to  the  said  Court  that  there  has 
not  been  reasonable  time  to  give  or  send  such 
notice  in  any  case,  it  shall  be  lawful  for  the  said 
Court  to  postpone  the  hearing  of  the  appeal  in 
such  case,  as  tu  the  said  Court  hall  seem  meet." 
The  words  of  this  clause  are^^o  express  that 
we  do  not  see  how  we  can  by  p  issibiliry  avoid 
their  operation.  In  effect,  the  oelivery.of  the 
notice  within  the  tiii.e  mentioned  in  s.  6 J,  is 
made  a  condition  precedent  to  the  rit(ht  of  the 
appellant  to  be  heard  at  all.  And  wc  cannot 
help  thinking  that  it  is  belter  to  ailliere  to  the 
strict  construction  of  the  statute  in  the  first  in- 
stance. If,  as  has  been  suggested,  the  difficulty 
could  be  got  rid  of  by  the  consent  of  the  other 
aide,  why  mii;ht  not  such  consent  equally  ena- 
ble the  appellant  to  come  in  the  next  or  any 
subsequent  term  ? 

When  the  other  case  was  before  us  yesterday, 
our  attention  was  not  pointedly  called  to  the 
prohibitory  words  of  s.  64.  But,  upon  con- 
sideration, we  see  no  reason  why  our  present 
decision  should  not  also  apply  to  that  case. 
Order  refused,  Autey,  Appellant ;  Topham  and 
another,  Respondents, 

[Byhs,  Serjeant,  afterwards  sought  to  distin- 
guish the  first-mentioned  case  from  the  last^ 
inasmuch  as  in  the  former  the  statement  in 
writing  signed  by  the  revising  barrister  had 
been  transmitted  to  the  master,  and  the  notice 
only  was  wanting,  whereas  in  the  latter  the 
statement  even  had  not  been  sent :  he  also  sub- 1 


mitted  that  the  affidavit  filed  when  the  motion 
was  made  might  be  held  equivalent  to  a  notice, 
the  act^  not  reqnirinjr  a  signature  under,  the  hand 
of  the'appellant.  But  the  Court  said  that  both 
castas  must  share  the  same  fate ;  and  that  they 
\vere  bound  to  exercise  the  new  jurisdiction 
strictly,  otherwise  they  mightjie  held  tu  usurd  : 
and  Maule,  J.,  added  that  the  notice  to  the 
Master  was  like  a  writ  of  error,  to  give  the 
Court  jurisdiction.] 


ATTORNEY. — CHANGS  OF  NAME. 

An  attorney  having  obtained  the  royal  license 
for  changing  his  name,  the  Court  permitted 
the  entry  on  the  roll  to  be  amended  in  ac^ 
cordance  therewith. 

Sir,  T.  Wilde,  on  behalf  of  an  attorney  who 
had  obtained  the  royal  license  to  change  his 
name  from  "  Bentall  "  to  *•  Benthall,"  moved 
that  the  party  might  be  permitted  to  make  tbtt 
reqtiisite  alteration  upon  the  roll.  The  learned 
Serjeant  referred  to  Ejf  parte  Hayward,  6' 
Scott,  7 12,  where  this  Court  refused  to  accede 
to  a  similar  applicatiun,  although  it  appeared 
to  have  been  allowed  by  the  other  courts, 
and  submitted  that  it  was  not  mere  matter  of 
fancy  on  the  part  of  the  applicant  (as  there 
treated),  but  that  it  was  his  duty  to  see  that  his 
true  name  and  description  appeared  upon  the 
rolls  of  the  Court. 

Per  Curiam. — In  the  case  referred  to,  we 
seem  to  have  thought  it  a  matter  of  indifference: 
but  it  is  desirable  that  there  should  be  no  di- 
versity of  practice  on  the  subject,  and  there- 
fore what  you  ask  may  be  done. 

Role  granted.  Eo!  parte  Bmthall,  M,  T. 
1843. 


THE  EDIIOR'S  LETTER  BOX. 

The  4th  part  of  the  Analytical  Quarter^ 
Digest  of  all  reported  cases  in  all  the  Courts, 
completing  the  volume  for  the  present  year, 
will  be  published  next  week.  This  volume  of 
decisions,  with  the  statutes  and  notes  relating 
to  the  law,  published  from  time  to  time  in  the 
Legal  Observer,  will  put  our  readers  in  pos- 
session of  all  the  alterations  in  the  law  and 
practice  for  the  last  twelve  months. 

The  letter  of  a  "  Practising  Solicitor"  on  the 
Scale  of  Bankruptcy  Coats  has  not  been  lost 
sight  of,  but  its  publication  this  week  is  una- 
voidably deferred. 

The  suggestion  of  "  M.  A."  should  be  made 
to  tke  Committee  of  the  Law  Society. 

The  subject  of  Legal  Examinations  skall  be 
noticed  at  the  first  opportunity. 


Sfie  %eflal  ®(i$(r)iei% 


SATURDAY,  NOVEMBER  18,  1843. 


**  Qvkod  magifl  ad  Nes 
Perdnet,  et  nescire  m«laiii  Mt,  agHamsB. 


H»IIAT« 


THE 


APPLICATION  OF  THE  REVENUES 
OF  THE  INNS  OF  COURT, 


Thk  Temple  Church  haft  recently  been  mag- 
nificently adorned  and  re-constructed  ;  and 
DOW  a  rival  structure  is  rising  in  Lincoln's 
Inn.  which  promises  to  become  the  grandest 
banquetting  hall  built  in  modern  times.  We 
are  glad  of  this :  we  like  to  see  the  Inns  of 
Court  disburse  some  of  tlie  ample  funds  at 
their  disposal  for  purposes  such  as  these. 
But  while  such  handsome  provision  is  thus 
making  for  soul  and  body ;  is  there  not  a  third 
part  of  the  vital  essence,  which  is  almost  en- 
tirely neglected  by  our  legal  rulers— we 
mean,  the  mind  ?  Except  in  the  compara- 
tively small  sum  expended  for  books,  in 
what  way  do  the  benchers  of  the  Law  So- 
deties  promote  the  cause  of  legal  learning  ? 
llie  revenues  of  all  the  Inns  of  Court  have 
of  late  greatly  increased  ;  they  levy  on  their 
members  considerable  sums  year  after  year, 
and  what  do  they  render  in  return  ?  Let  us 
grant  that  they  give  excellent  dinners  and 
admirable  sermons :  that  the  doctrine  of  the 
one.  is  as  sound  as  the  wine  of  the  other ; 
but  is  this  all  that  societies  entrusted  with 
the  education  of  the  most  eminent  branch  of 
the  law,  should  perform  ?  We  have  not  for 
some  time  touched  on  the  subject  of  the 
mi^^plication  of  the  revenues  of  the  Inns 
of  Court;  but  it  is  not  that  the  grievances 
of  which  we  have  formeriy  complained  have 
been  remedied,  or  have  in  any  way  dimi- 
nished, either  in  importance  or  magnitude ; 
it  is  simply  because  we  have  not  seen  our 
way  clearly  to  effecting  any  good  by  recur- 
ing  to  the  subject.  We  are  quite  willing  to 
think,  however,  that  there  may  n»w  be  a 
dispositioD  on  the  part  of  the  benchers  to 
VOL.  xxvu.— NO.  815. 


re- consider  this  subject  in  a  more  favourable 
point  of  view  than  heretofore.  The  propo- 
sition that  we  have  made  was,  that  in  each 
society  Professors  or  Lecturers  on  the  chief 
branches  of  the  law  should  be  appointed, 
with  adequate  salaries,  and  that  this  should 
be  accompanied  by  an  examination  previous 
to  the  degree  of  barrister  being  conferred. 
If  our  readers  will  turn  to  our  earlier  volumes, 
they  will,  we  think,  see  sufficient  reasons 
given  for  this  change  in  the  series  of  articles 
on  this  subject.  We  shall  only  at  present, 
mention  two  other  circumstances,  which  ap- 
pear to  us  to  deserve  consideration  at  tbis 
moment. 

First,  the  good  effiect  of  law  lectures  and  an 
examination  has  been  now  abundantly  proved 
in  the  other  branch  of  the  profession  :  and 
we  are  quite  sure  that  no  person  of  any  sense 
will  consider  it  undignified  to  take  a  ^lesson 
from  a  body  so  closely  allied  to  the  bar  as 
this. 

But  next,  at  the  present  time,  when,  we 
believe,  we  are  on  the  verge  of  very  great 
changes — the  most  important  of  which  is  a 
new  Digest  of  the  Law — we  think  it  would 
be  of  the  greatest  service  if  competent  per- 
sons, with  proper  remuneration,  should  be 
appointed,  who,  by  thus  openly  declaring 
what  they  considered  to  be  the  law,  would 
thus  materially  assist  in  settling  it :  a  ma- 
terial boon  would  also  be  conferred  on  the 
profession  by  thus  advancing  a  body  of  de- 
serving men.  It  is  well  known  to  all,  that 
the  barrister  who  would  make  the  most  able 
professor,  does  net  always  succeed  at  the 
bar  ;  while  on  the  other  hand,  it  might  not 
suit  either  the  inclination  or  the  qualifica- 
tions of  the  barrister  in  Irirge  practice  to 
take  the  professorship.  It  is  of  great  public 
and  prcfessioaal  advantage  that  both  classes 
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of  men  should  not  only  exist,  but  should 
prosper  :  and  while  there  are  such  ample 
funds  at  the  disposal  of  two  at  least,  of  the 
law  societies — Lincoln's  Inn  and  the  Inner 
Temple— why  should  not  they  be  so  bener 
ficially  applied?  The  details  we  leave  to 
these  learned  bodies ;  but  we  would  most 
gladly  find  that  the  principle  was  admitted. 


THE  STATE  OF  THE  COURT 
CHANCERY. 


OP 


Onb  little  fortnight  has  elapsed,  and  we  find 
that  the  words  we  wrote  as  to  the  Court  of 
Chancery  have  come  nearly  literally  true. 
We  will  venture  to  say  that  in  no  one  day  of 
the  present  term  have  all  the  five  Courts 
had  business  to  occupy  them,  or  sat  out  the 
full  term  of  six  legal  hours  from  ten  till  four. 
On  several  days,  one  or  other  of  the  Courts 
has  boldly  been  shut  up  altogether ;  and 
even  on  those  days  on  which  they  have  sat, 
in  one  of  the  Courts  ac  least,  after  a  vain  at- 
tempt to  find  any  thing  like  an  arguable 
pause,  the  Judge  abandons  it  in  despair,  and 
walks  off  at  half-past  ten  to  amuse  himself 
elsewhere.  The  Lord  Chancellor,  it  is  true, 
has  a  heavy  list  of  appeals,  and  we  believe 
an  arrear  of  judgments —there  is  no  want  of 
work  in  his  Court ;  although  as  an  appeal 
Judge  no  one  can  call  him  hard  or  severe ;  hut 
it  is  certain  that  less  than  "  three  angels"  seem 
now  competent  to  perform  the  work  of  the 
Court  of  Chancery,  albeit  that  bankruptcy 
is  again  add^  to  it.  But  why  is  this? 
How  is  it  that  there  is  this  extraordinary 
falling  off  in  the  business  of  the  Court  of 
Oiancery  ?  We  cannot  repeat  too  often  that 
the  wmple  reason  is,  that  the  fees  occasioned 
by  tne  late  orders  are  of  so  objectionable  a 
character  that  they  prevent  the  prosecution 
of  suits,  and  that  unless  some  modification 
of  them  takes  place,  the  falling  off  will  be 
sdU  more  striking.  We  say  this  in  no  un- 
friendly spirit:  it  is  forced  "from  us  by  the 
facts  which  are  every  day  brought  to  our 
knowledge* 


by  the  Lunacy  Act,  51k  6  Vic.  o.  84,  thrown 
on  the  Chancery  Suitor's  Fee  Fond;  and 
thus  it  is  that  the  Lunacy  suitors  can  get  a 
commission  executed  so  cheaply.  It  might 
have  been  that,  under  the  old  system,  the 
lunacy  commissions  were  too  costly  to  the 
parties,  but  certainly  if  any  one  is  to  pay  for 
them,  the  parties  who  are  to  be  benefitted 
by  the  proceedings  should  bear  the  expense, 
and  not  another  class  of  suitors  altogether 
who  have  nothing  to  do  in  the  matter.  At 
present,  a  lunatic  is  the  most  flavoured  mortal 
in  the  law.  The  orphans,  widows,  and  cre- 
ditorsof  the  Court  of  Chancery,  have  not  only 
their  own  costs  and  fees  to  pay,  but  they 
have  also  to  pay  the  lunatics',  who  have  lit- 
tle or  nothing  to  pay  themselves :  thus  it  is 
that  a  lunacy  commission  is  so  cheap.  No 
opinion  on  the  new  lunacy  system,  indeed, 
can  be  g^ven  until  this  is  altered ;  until  it  is 
made  to  bear  its  own  expenses.  We  shall 
then  be  able  to  judge  whether  it  is  better  or 
cheaper  than  the  old  system.  We  trust 
that  a  day  of  inquiry,  if  not  of  remedy,  is  at 
hand ;  and  the  first  step  is  to  move  for  an 
inquiry  into  the  Chancery  Suitors'  Fee  Fund. 
We  are  further  informed  that  the  few  fees 
now  levied  at  the  Lunacy  Commission 
Office,  are  of  a  very  objectionable  eharacter. 


NOTES  ON  EQUITY. 


THE  LUNACY  ACT. 

Wi  are  informed  that  the  Lord  Chancellor 
m  granting  a  lunacy  commission  in  the 
course  of  the  present  term,  mentioned  that 
the  expense  of  commissions  under  the  new 
Lunacy  Act  was  only  one  half  what  it  used 
to  be ;  but  his  Lordship  does  not  seem  to  be 
aware  of  the  reason  of  this,  to  which  we  bee 
leave  respectfully  to  caU  his  attention.  ITic 
cxpences  of  all  lunacy  oommisswns,  insteadof 
bemg  borne  by  the  parties  as  heretofore,  are 


LIABILITY  or  TEUSTSB8. 

It  has  been  held  that  one  executor  or  trustee  is 
not  an8weral>le  for  the  receipt  of  the  other 
merely  by  taking  probate,  permitting  the  other 
to  possess  the  assets,  and  johiingin  acts  neces- 
sary to  enable  him  to  administer.  Hwey  v. 
Bkchman,  4  Ves.  596.  Thus,  in  this  case, 
where  a  bill  of  exchange  was  remitted  to  two 
agents,  payable  to  them  personally,  who,  on 
the  death  of  the  principal,  became  his  exe- 
cutors. Lord  Atwinletf  held  that  the  mere  in- 
dorsement of  one,  after  they  were  executors, 
in  order  to  enable  the  other  to  receive  the 
money,  was  not  sufficient  to  charge  him  who 
did  Bot  receive  it.  See  also  Jay  v.  Campbell, 
1  Sch.  &  Lef.  341.  This  rule,  however,  ap- 
pears to  be  different  in  law.  i)ee  Crone  v. 
%mith,  7  East,  246.  And  it  would  appear  from 
Xfeend  recent  cases,  that,  in  equity,  where  an 
^eecutor  or  trustee  allows  his  cc trustee  to 
retain  money,  he  will  be  answerable  for  any 
improper  conduct  on  his  part.  Thus,  in 
Booth  V.  Booths  t  Beavan,  125,  the  retainer  by 
one  executor  of  the  amount  of  the  clear  resi- 
due, with  the  knowledge  and  concurrence  of 
the  others,  rendera  them  all  liable  to  the  loss 
that  has  happened.  Booth  v.  Btntth,  1  Beavan, 
125,  (stated  fully  18  L.  O.  385).  And  the  rule 
laid  down  in  this  case  by  Lord  Lang'dale, 
M.  R.,  has  been  adhered  to  by  his  Lordship 
in  the  recent  case  of  Lincoln  v.  fVii^fki^ 
4  Bear.  427,  in  which  the  circumstances  as  io 
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fkaB  ^ere  as  follows;— Tti  1830,  tbe  realdmiry 
aoooont,  Bifrned  by  the  three  executors,  was 
pwMd  at  the  Sump  Office,  shewing;  a  residue 
of  808/.,  OD  which  aaty  was  paid.  At  tbe  end 
of  tbe  year  1830,  J.  A.  Lincola  paid  the  re- 
mainder of  what  was  due  on  account  of  his 
purchases  to  the  defendant  Wriifht.  Wright 
fiad«  hi  iact«  receiired  tbe  whole  of  the  residae, 
UBoaDthi^  to  about  800f.,  which  he  never  in- 
sisted in  |rof ernment  securities,  at  directed  by 
the  will,  but  retained  in  his  hands,  and  he  from 
time  to  time  paid  yearly  92L  as  interest  to  the 
tenants  for  life.  From  the  eyideoce  iii  the 
cause,  the  Coart  came  to  the  conclusion  that 
he  had  received  and  retuned  the  600/.  with 
^e  knowledn^e  and  concurrence  of  his  co- 
executors.  In  the  will  there  was  a  direction 
to  iarest  in  real  or  (roremment  securities. 
Wright  became  bankrnpt,  and  the  whole  or 
dw  ipreater  part  of  the  trust  fund  was  lost. 
**  The  principal  object  of  this  suit.''  said  his 
Lordship,  "  is  to  charge  the  other  executors 
with  the  amount  of  that  loss,  so  as  to  make 
good  to  the  cmst  that  which  has  been  abstracted 
from  it  by  the  breach  of  trost,  or  by  the  dls- 
obedienee  to  those  plain  directions  which  were 
given  by  the  testator  for  the  security  of  his 
residnary  estate.  It  does  not  appear  to  me  to 
be  very  material  to  consider  whether  the  three 
executors,  or  only  two  of  them,  were  trus- 
tees ;  because  tbe  residue  was  ascertained,  the 
■noant  of  ir  appears  to  have  been  admitted, 
and  it  seems  to  be  perfectly  clear  upon  the 
evidence  that  two  of  them  permitted  that  resi- 
due to  remain  in  the  hands  of  the  third.  It  is 
a  veiy  short  case,  and  on  those  settled  prin- 
ciples on  which  this  Court  acts^  I  can  have  no 
doubt  whatever  bnt  that  the  two  executors  are 
liable  for  the  loss  which  was  incurred  by  tbe 
bankruptcy  of  the  third." 

la  the  same  case  it  was  clearly  admitted 
"  that  if  one  partv  having  a  partial  interest  in 
the  }trust  fund  induces  the  trustee  to  depart 
from  the  direction  of  the  truet  for  his  own 
bcaaeftt  and  e^joy^  that  benefit,  he  shall  not  be 
permitted  personally  to  enjoy  tbe  benefit  of 
the  trust,  whilst  the  trustees  are  subjected  to 
a  serious  liability  which  he  has  brought  upon 
them.  What  tbe  Court  does  in  such  a  case  is 
to  ky  hold  of  the  partial  interest  to  which  that 
person  is  entitled,  and  apply  it,  so  far  as  it 
will  extend,  in  exoneration  of  the  trustees, 
who  by  hb  request  and  desire,  or  acquiescence, 
or  hy  any  other  mode  of  concurrence,  have 
been  induced  to  do  the  improper  act." 


CHANGES  m  THE  LAI?  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 

THB  RBGULATIOir  OV  TRBATRBS. 


BANKRUFrCY  COSTS. 

The  Lord  Chancellor  has  alBxed  his  written 
approval  of  tbe  Scale  of  Bankruptcy  Costs» 
which  we  printed  on  the  23rd  of  September. 
We  stated  then  that  the  scale  had  received' his 
Wdabip's  sanction  {  but  some  of  the  deputy 
registrars  in  tbe  provincial  districts,  having 
doubted  the  evidence  of  approval,  his  Lord- 
ship's  sign  manual  has  been  added,  litis  will 
*€<  the  question  at  rest. 


6&7  Vict.c.  68. 

Jm  Afft  for  regulating  Tkeatree, 

[22d  August,  1S43.] 

1.  RepealofSJac.  1,  c.  31.— Porf  o/IO  0. 2, 
e.  19.— 10  0. 2,  c.  28.-*2a  Q.  3,  o.  30.— Prolrtio 
a$  to  licences  mm  t»/orce.— Whereas  it  is  ex^ 
pfldient  that  the  laws|now  in  force  for  regulating 
theatres  and  theatrical  performances  be  re^ 
pealed,  and  other  provisions  be  enacted*  in  their 
stead  I  be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  vrith  the  advice  and 
consent  of  the  tiiords  spiritual  and  temporal,  and 
Commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  an  act 
passed  in  the  third  jent  of  the  reign  of  King 
James  the  First,  intituled  **  An  Act  to  restrain 
the  Abuses  of  Players ;"  and  so  much  of  an 
act  passed  in  tbe  tenth  year  of  the  reign  of  King 
George  the  Second  for  the  more  effbctuat  pre- 
venting the  unlawful  playing  of   interludes 
within  the  precincts  of  the  two  universities  in- 
that  part  of  Great  Britain  ealled  England,  and 
the  places  adjacent,  as  is  now  in  force ;  and 
another  act  passed  in  the  tenth  year  of  the 
reign  of  King  George  the  Second,  intituled' 
**  Au  Act  to  explain  and  amend  so  much  of  an 
Act  made  in  the  Twelfth  Year  of  the  Reign  of 
Queen  Anne,  intituled  '  An  Act  for  reducing 
tneLaws  relating  to  Rogues,  Vagabonds,  Sturdy 
Beggars,  and  li^grants  into  one  Act  of  Pkr- 
Uan^ent,  and  for  the  more  eflectual  punishing, 
•ucb  Rogues,  Vagabonds,  Sturdy  Beggars,  and 
Vagrants,    and    sending   them  whither   they 
ought  to  be  sent,'  at  relates  to  common  play- 
c|rs  of  interludes  ;**  and  another  act  passed  in' 
the  twenty-eighth  ^ear  of  the  reign  of  King 
George  the  Third,  intituled,  '*  An  Act  to  enable 
Justices  of  the  Peaae  to  license  theatrical  re- 
presentations occasionally,  under  the  restric- 
tions therein  contained,"'  shall  be  repealed : 
provided  always,  that  any  licence  now  in  force 
granted  by  the  Lord  Chamberldn,  or  granted  by 
any  justices  of  the  peace  under  the  provisions 
of  the  last  recited  act,  shall  continue  in  force 
for  the  times  for  which  the  same  were  seve- 
rally granted,  or  until  revoked  by  the  authority 
by  which  they  were  severally  granted. 

2.  AU  theatres  for  the  performance  of  plays 
must  be  Ucensed, — And  be  it  enacted,  that,  ex- 
cept as  aforesaid,  it  shall  not  be  lawful  for  any 
peraon  to  have  or  keep  any  bouse  or  other 
place  of  public  resort  m  Great  Britain,  for 
the  public  performance  of  stage  plays,  without 
authority  by  virtue  of  letters  patent  from  her 
Majesty,  her  heirs  and  successors,  or  prede- 
cessors, or  without  licence  from  the  Lord 
Chamberlain  of  her  Majesty's  household  for 
the  time  being,  or  from  the  justices  of  the 
peace  as  herein-after  provided ;  and  every  per*  ' 
son  who  shall  offend  against  this  enactment 
shall  be  liable  to  forfeit  such  sum  as  shall  be 
awarded  by  the  court  in  \vbich  or  the  justices 
by  whom  he  shall  be  convicted,  not  exceeding 
D2 
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twenty  pounds  for  every  day  on  which  such 
house  or  place  shall  have  been  so  kept  open 
by  him  for  the  purpose  aforesaid,  without  legal 
authority. 

3.  What  licences  shall  be  granted  by  the 
Lord  Chamberlain. —And  be  it  enacted,  ihat 
the  authority  of  the  Lord  Chaiiibprlain  for 
^rantin^  licences  shall  extend  to  all  theatres 
(not  being  patent  theatres)  within  the  parlia- 
mentary boundaries  of  the  cities  of  London 
and  Westminster,  and  of  the  boroughs  of  Fins- 
bury  and  Marylehone,  the  Tower  Hamlets, 
Lambeth,  and  Southivark,  and  also  within 
those  places  where  her  Majesty,  her  heirs  and 
successors,  shall,  in  their  royal  persons,  occa- 
sionally reside :  provided  always,  that,  except 
within'the  cities  and  boroughs  aforesaid,  and  the 
boroughs  of  New  Windsor  in  the  county  of 
Berks,  and  Brighthehnstone  in  the  county  of 
Susselc,  licences  for  theatres  may  be  jrrantetl 
by  the  justices  as  herein -after  provided,  in 
those  places  in  which  her  Majesty,  her  heir« 
and  successors,  shall  occasionally  reside ;  hut 
such  licences  shall  not  be  in  force  during  the 
residence  there  of  her  Majesty,  her  heirs  and 
successors  ;  and  during  such  residence  it  shall 
not  be  lawful  to  open  such  theatres  as  last 
aforesaid  (not  being  patent  theatres)  without 
the  licence  of  the  Lord  Chaml)erlain. 

4.  Fee  for  Lord  Chamberlain's  licence, — And 
be  it  enacted,  that  for  every  such  licence 
granted  by  the  Lord  Chamberlain  a  fee,  not 
exceeding  ten  shillings  for  each  calendar  month 
during  which  the  theatre  is  licensed  to  be 
kepi  open,  according  to  such  scale  of  fees  as 
shall  be  fixed  by  the  Lord  Chamberlain,  shall 
be  paid  to  the  Lord  Chamberlain. 

5.  Licences  may  be  granted  by  justices. — And 
be  it  enacted,  that  the  justices  of  the  peace 
within  every  county,  riding,  division,  liberty, 
cinque  port,  city,  and  boroti;;h  in  Great  Britam 
beyond  the  limits  of  the  authority  of  the  Lord 
Chamberlain,  in  which  application  shall  have 
been  made  to  them  for  any  such  licence  as  is 
herein-after  mentioned,  shall  within  twenty 
one  days  after  such  application  shall  have 
been  made  to  them  in  writing,  signed  by 
the  party  making  the  same,  and  counter- 
signed by  at  least  ttvo  justices  acting  in 
and  for  the  division  within  which  the  pro- 
perty proposed  to  be  licensed  shall  be  situate, 
and  delivered  to  the  clerk  to  the  said  justices, 
hold  a  special  session  in  the  division,  district, 
or  place  for  which  they  usually  act,  for 
granting  licences  to  houses  for  the  performance 
of  stage  plays,  of  the  holding  of  which  session 
seven  days  notice  shall  be  given  by  their  clerk 
to  each  of  the  justices  acting  withm  such  divi- 
sion, district,  or  place ;  and  every  such  licence 
shall  be  given  under  the  hands  and  seals  of  four 
or  more  of  the  justices  assembled  at  such 
specid  session,  and  shall  be  signed  and  sealed 
in  open  court,  and  afterwards  shall  be  publicly 
read  by  the  clerk,  with  the  names  of  the  jus- 
tices subscribing  the  same. 

6.  Fee  for  Justice's  Ucence. —  And  be  it 
enacted,  that  for  every  such  licence  granted  by 
the  justices  a  fee,  not  exceeding  five  shillings 
for  e«ch  cftlender  month  during  which  the 


theatre  is  licensed  to  be  kept  open,  according 
to  such  scale  of  fees  as  shall  be  fixed  by  the 
justices,  shall  be  paitl  to  the  clerk  of  the  said 
justices. 

/.  To  to/iom  licences  shall  be  granted'^ 
And  be  it  enacted,  that  no  such  licence  for  a 
theatre  shall  be  granted  by  the  Lnrd  Cham- 
berlain or  Ju^tictfs  to  any  person  except  the 
actual  and  responsible  manager  for  the  time 
being  of  the  theatre  in  respect  of  which  the 
licence  shall  be  granted ;  and  the  name  and 
place  ofahode  of  such  manager  shall  be  printed 
on  every  play  bill  announcinu  any  representa- 
tion at  such  theatre ;  and  such  manager  shall 
become  hound  himself  in  such  penal  sum  as 
the  Lord  Chamberlain  or  justices  shall  require, 
heintr  in  no  case  more  than  five  hundred 
pounds,  and  two  sufiicient  suretieo,  to  be  ap- 
proved by  the  said  Lord  Chamberlain  or  justices, 
each  in  such  penal  sum  as  the  Lord  Chamher- 
lain  or  justices  shall  require,  being  in  no  case 
more  than^-one  hundred  pounds,  for  the  due 
observance  of  the  rules  which  shall  be  in  force 
at  any  time  during  the  currency  of  the  licence 
for  the  regulation  of  such  .theatre,  and  for 
securing  payment  of  the  penalties  which  such 
manager  niuy  be  adjudged  to  pay  for  breach 
of  the  said  rules,  or  any  of  the  provisions  of 
this  act. 

8.  Rules  for  tJie  theatres  under  the  control  of 
the  Lord  Chamberlain. — And  be  it  enacted,  that 
in  case  it  shall  appear  to  the  Lord  Chamberlain 
that  any  riot  or  misbehaviour  has  taken  place 
in  any  theatre  licensed  by  him,  or  in  any  patent 
theatre,  it  shall  be  lawful  for  him  to  suspend 
such  licence  or  to  order  such  patent  theatre  to 
be  closed  for  such  time  as  to  him  shall  seem 
fit ;  and  it  shall  also  be  lawful  for  the  Lord 
Chamberlain  to  order  that  any  patent  theatre 
or  any  theatre  licensed  by  him  shall  be  closed 
on  such  public  occasions  as  to  the  Lord  Cham- 
berlain shall  seem  fit;  and  while  any  such 
licence  shall  be  suspended,  or  any  sucb  order 
shall  be  in  force,  the  theatre  to  which  the  same 
applies  shall  not  be  entitled  to  the  privilege  of 
any  letters  patent  or  licence,  but  shall  be 
deemed  an  unlicensed  house. 

9.  Rules  for  enforcing  order  in  the  theatres 
licensed  by  the  justices. — And  be  it  enacted,  that 
the  said  justices  of  the  peace  at  a  special 
licensing  session,  or  at  some  adjournment 
thereof,  shall  make  suitable  rules  for  insuring 
order  and  decency  at  the  several  theatres  licen- 
sed by  them  within  their  jurisdiction,  and  for 
rcf^ulating  the  times  during  which  tliey  shall 
severally  be  allowed  to  be  open,  and  from  time 
to  time,  at  another  special  session,  of  which 
notice  shall  be  given  as  aforesaid,  may  rescind 
or  alter  such  rules ;  and  it  shall  be  lawful  for 
any  one  of  her  Majesty's  principal  Secretaries 
of  State  to  rescind  or  alter  any  such  rules,  and 
also  to  make  such  other  rules  for  the  like  pur- 
pose, as  to  him  shall  seem  fit ;  and  a  copy  of 
all  rules  which  shall  be  in  force  for  the  time 
being  shall  be  annexed  to  every  such  licence ; 
and  in  case  any  riot  or  breach  of  the  said  rules 
in  any  such  theatre  shall  be  proved  on  oath 
before  any  two  justices  usually  acting  in  the 
jurisdiction  where  such  theatre  u  situatetl,  it 
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shall  be  lawful  for  them  to  order  that  the  same 
be  closed  for  Kuchtiine  as  to  the  said  justices  shall 
leem  fit ;  aud  while  such  order  shall  he  iu  force 
rbe  theatre  so  ordered  to  be  closed  shall  be 
deemed  an  unlicensed  bouse. 

[To  be  eomimued.'] 


RE.ADMI$SION  CASES  AS  APPLICA- 
BLE TO  THE  RENEWAL  OF  CERTI- 
FICATES. 

Mant  inqtiiriea  have  been  made  relating 
to  the  course  of  proceeding  under  the  new 
act  to  obtain  a  renewal  of  the  Annual  Cer- 
tificate. We  understand  the  same  practice 
will  be  adopted  aa  heretofore.  I'he  ap- 
plicant must  give  notice,  and  make  the  usual 
affidavit  of  the  date  of  his  admiaeioo,— *of 
the  time  during  which  he  took  out  his  cer- 
tificate,—  "when  he  ceased,  and  the  reason 
for  discontinuing.  He  roust  also  state 
whether  he  has  or  not  practised  during  the 
interval, — where  he  has  resided,  &c. 

Although  the  6  &  7  Vict.  c.  73,  has  re- 
pealed 3 1st  section  of  the  37  Geo.  3,  c  90, 
which  rendered  a  re-admission  necessary 
where  an  attorney  ceased  for  more  than  a 
Tear  to  take  out  his  certificate,  the  grounds 
oD  which  the  court  will  grant  a  rule  or  order 
for  the  renewal  of  the  certificate  remain  the 
same.  The  25th  section  of  the  6  &  7  Vict. 
c.  73,  directs  the  Registrar  not  to  issue  his 
certificate  if  the  attorney  shall  have  neg- 
lected to  procure  his  annual  stamped  certi- 
ficate within  the  time  by  law  appointed.  This 
must,  therefore,  be  regulated  by  the  exist- 
ing stamp  acts,  except  the  31st  section  of 
the  37  Geo.  3,  c.  90.  It  will  be  convenient 
to  state  concisely  the  several  decisions  which 
have  been  made  on  the  subject.  They  are 
as  follow,  in  chronological  order : 

In  Pearce  v.  ^haie,  5  B.  &  C.  38,  Mr. 
Jnstire  Bayley  said,  "  It  appears  that  the  plain- 
tiff was  originally  admitted  an  attorney  in  the 
Court  of  King's  Bench.  For  a  certain  period 
he  omitted  to  take  out  his  certificate,  and  in 
consequence  of  the 'act  he  ceased  to  be  an  attorn 
n  ryj  that  Cou  . 

And  in  ,  gent.,  one,  /^c.  v.  Hulken, 

reported  5  Law  Journ.,  K.  B.  p.  99,  Mr. 
Justice  BayUy  further  said,  *'The  plaintitf 
aeeks  to  recover  fees  gained  as  an  attorney, 
when  in  point  of  law  he  wat  not  an  attorney, " 
and  the  Court  was  **  clear  that  the  year  began 
frwn  the  time  of  admission,  and  not  from  the 
time  tf  practising',  Itfoliowed  then  that  the 
plaintiff  had  lost  hi*  privilege,  by  the  amission 
of  the  first  year,  and  that  this  difficulty  could 
not  be  removed,  eacept  by  a  re'ttdmission." 

Iken  in  the  often  cited  case  of  Es  parte 
Nicholas,  6  Taunt.  408,  Gibbs,  C.  J  ,  said,  the 
ilatutc  37  a.  3,  c.  90,  s.  31,  says,  that  every 
person  aduiittet),  who  shall  neglect   to  obtain 


his  certificate  for  the  space  of  one  whole  year, 
shall  be  incapable  of  practising  in  any  of  the 
courts  by  virtue  of  his  admission,  and  the  ad- 
mission shall  be  from  henceforth  null  and  void. 
Mr.  Nicholas  must  therefore  be  re-admitted. 

So  fur  the  decisions  would  apply  to  all  per- 
sons, whether  they  had  ceased  to  take  out  cer- 
tificates or  had  never  taken  them. out.  Then  on 
the  other  hand,  in  the  case,  in  2  Dowl.  457.  of  Ex 
parte  Jones,  an  application  was  made  to  readmit 
an  attorney,  if,  on  the  statement  of  circum- 
stances, it  should  appear  necessary  that  he 
should  be  re-admitted.  He  had  been  admitted 
already  for  more  than  a  year,  but  had  never 
taken  out  bis  certificate,  nor  had  he  practised. 
He  had  given  the  usual  notices  previous  to  re- 
admission  ;  and  the  application  now  was,  that 
he  should  be  re-admitted,  if  the  Court  should  , 
be  of  opinion  that  re-admission  was  necessary. 
He  contended  that  re-admission  was  unneces- 
sary, for  the  rule  of  court  only  contemplated 
the  case  ot  attorneys  who  had  been  admitted, 
taken  out  their  certificate,  and  afterwards 
ceased  lo  take  it  out.  Parke,  J.,  (after  refer- 
ring to  Master  Chapman,)  It  appears  to  me  that 
he  requires  no  re-admission;  the  rule  only 
applies  to  those  cases  in  which  an  attorney  has 
taken  out  his  certificate  after  admission,  and 
then  ceased  to  take  it  out. 

This  authority  of  Mr.  Baron  Parke  was  sup- 
posed to  be  impeached  in  the  case  of  fFilton 
V.  Chambers,  7  Ad.  &  El.  524,  and  13  L.  O. 
123:  there  Lord  C.  J.  Denman  said,  «The 
ground  of  the.  motion  is,  that  the  plaintiff  was 
not  au  attorney  at  the  time  the  business  was 
done.  This  question  depends  upon  the  3lst 
section  of  the  37  Geo.  3,  c.  90.  It  appears 
that  IMr.  Wilton  had  been  admitted  many  years 
ago  to  be  an  attorney  of  this  Court,  (Q.  B)  and 
that  for  some  years  be  regularly  took  out  his 
certificate.  He  then  ceased  to  do  so  for  three 
years.  At  the  end  of  that  time  he  obtained  a 
rule  for  bis  admission  to  the  Rolls  of  the  Court. 
Again  he  ceased  to  practise,  and  he  took  out 
no  certificate.  The  question  under  these  cir- 
cumstances is,  whether  he  could  again  practise 
upon  merelv  taking  out  his  certificate,  aud 
without  iu  the  first  instance  being  re-admitted. 
It  has  been  said  on  the  one  hand  that  the  sta- 
tute only  required  the  partv  to  take  out  his 
certificate  when  he  actually  practised,  and 
though  the  omission  to  take  it  out  prevented 
him  from  practising^uring  the  year  in  which 
he  had  no  certificate,  it  would  not  prevent  him 
from  prrctising,  if,  in  the  following  year,  he 
again  took  out  his  certificate.  In  other  words, 
that  having  been  once  re-admitted,  he  might 
practise  whenever  he  chose  to  take  out  a  cer- 
tificate. If  the  statute  had  been  a  new  statute, 
which  had  never  received  construction  from 
the  courts,  we  might  be  induced  to  put  a  con- 
struction on  it  now  in  conformity  with  the 
former  argument ;  but  it  has  received  a  con- 
structian  in  several  instances,  and  from  that 
we  think  we  are  not  at  liberty  to  depart.  The 
37  G.  3,  c.  90,  s.  31,  is  the  art  on  which  we 
must  decide  thid  case,  and  we  shall  decide  it 
on  the  3 1  St  section  alone,  and  without  consi- 
dering the  30ch,  thoui^h  that  too  is  connected 
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wUh  the  same  matter.  The  ijfenerd  rale  on 
which  we  shall  proceed  being  thus  establiriied, 
the  next  Question  Is,  whether  an?  distinction 
can  be  said  to  exist  in  this  case  mm  the  cir« 
cnmstance  of  the  plaint^  having  been  le^ad* 
initied  in  1823,  and  not  having  practised  on 
that  re-admission,  till  1826.*'  And  after  re. 
ferring  to  em  parte  Jonei,  his  lordship  said, 
''  It  is  to  be  observed  that  the  attention  of  the 
judge  in  that  case,  does  not  appear  to  have 
been  drawn  to  «t  pwie  NlehoinM^  where  the 
Common  Pleas  decided  that  the  aiimission  of 
an  attorney  who  has  omitted  to  take  out  his 
'  certificate  for  one  whole  year  after  his  ad« 
iptsiion,  is  absolutely  void,  and  he  must  be 
admitted  before  be  can  practise.  Thai  case 
was  decided  upon  a  consideration  of  the  31st 
section ;  and  ew  poHe  Jonet  is  therefore  not 
so  strong  an  authority  as  it  might  have  been. 
But  assuming  that  this  latter  case  ia  right,  atiU 
we  think  it  does  not  govern  the  present,  as 
the  Court  in  these  cases  dealt  with  the  circom* 
stances  presented  to  its  attention  by  the  party, 
and  would  not  grant  a  re-admission  tfit  knew 
that  the  party  applying  did  not  mean  to  practise 
for  some  years  afterwards,  for  then  it  would 
feel  tbat  it  would  have  no  control  over  the 
conduct  of  its  officer  in  the  meantime.  At 
the  time  of  admission,  the  clerk  who  has 
served  his  articles  is  entitled  to  be  admitted 
upon  proof  of  such  service ;  and  the  court 
cannot  at  that  time  iinpose  terms  upon  him ; 
and  when  he  applies  lor  re-admission,  his  ap- 
plication is  to  the  discretion  of  the  court,  and 
terms  may  be  imposed  upon  him.  We  think, 
that  in  this  case  the  plaintiflf  is  off  the  roll  of 
attorneys." 

Here  it  will  be  observed  that  the  attorney 
bad  ceased  to  take  out  his  certificate,  and 
though  he  obtained  an  order  to  be  re-ad- 
mitted he  had  not  acted  upon  it  within  a 
year. 

The  case  of  fFilion  v.  Chamben  came  after- 
wards before  the  Court  of  Common  Pleas,  and 
18  reported,  18  Law  Journal,  242.  Lord  0.  J. 
Tinfiai  observed,  that  Mr.  Wilton  was  in  1826 
originally  admitted  in  the  C.  P.  upon  affidavit 
that  he  was  aii  attorney  of  the  Court  of  the 
King's  Bebch,  and  the  production  of  his  origi- 
nal admission  there,  in  1810.  Now  it  may  be 
questionable  whether  he  was  regularly  ad- 
mitted, or  (more  properly),  whether  he  was 
entitled  to  claim  to  be  admitted  in  this  Court 
upon  filing  the  affidavit  which  he  had  produced  s 
for  if  the  defect  in  it  had  been  pointeo  out  at  the 
time,  theCourt  would  probably  have  required  an 
original  admission  in  this  Court.  But  he  was  ad- 
mitted de  facto  without  fraud.  He  had  never 
practised  in  the  Court  of  C.  P.  before  that  ad- 
mission ;  he  had  never  been  guilty  of  any  neglect 
in  taking  out  his  certificate  after  his  original 
admimon  in  that  Courts  The  objection,  there- 
fore, which  was  made,  and  held  to  be  availa- 
ble against  the  validity  of  his  re-admission  in 
the  Court  of  King's  Bench,  trtf .,  that  he  had 
not  forthwith  taken  ont  his  certificate,  and 
that,  therefore,  under  the  31st  section,  his 
admission  was  null  and  void,  cannot  apply  to 
his  admission  in  the  C.  P.  in  1826,  iotthe  cer^ 


tifleafe  t&ae  forthwith  tdkem  out  after  tmak  ad- 
miseion^  and  regularly  continned.  If  Mr.  Wil- 
ton, Instead  of  resting  upon  his  admission  in 
die  CouiC  of  King^  Bench,  had  given  the 
regular  notices,  and  obtained  his  Admission  as 
an  original  admission,  ail  would  not  only  have 
been  valid  in  law,  but  strictly  regular  4md  bee 
from  objection." 

The  last  three  caaea  are  in  favour  of  the 
proposition  that  where  no  oertificate  has 
been  taken  out,  no  admiasion  ia  requiaite. 
They  are  «8  follow : 

In  Ex  parte  Marshall,  reported  6  Dowl. 
P.  C.  626,  and  17  L.  O.  294,  Mr.  Marshall 
having  served  his  usual  time,  and  complied 
with  the  usual  forms,  ivas  admitted  an  attomey 
in  M.  T.  18U.  Not  taking  out  a  certificate, 
nor  practising  on  his  own  account,  he  entered 
into  the  service  of  an  attorney  in  1817f  and 
continued  so  engaged  until  February  183S, 
when  his  master  died.  Williams,  J.,  thought 
that  under  the  circumstances,  he  need  not  be 
re-admitted,  and  might  at  once  take  out  his 
certificate. 

So  in  Ex  parte  T\tylor,  Q.  B.  P.  C,  M.  T., 
1S39,  it  appeared  Mr.  Taylor  had  been  ad- 
mitted on  the  3rd  of  November,  18d7>  but  had 
never  taken  out  his  certificate,  or  practised. 
Littledaie,  J.,  "He  may  take  ont  his  certi- 
ficate without  any  application  to  the  Court  at 
all.  He  has  only  to  go  to  the  Stamp  Office 
and  take  it  out." 

The  last  case  is  that  of  MiddlHon  v.  Chamhera, 
8  DowL  645.  Tindal,  C.  J.  said.  In  April  1840, 
Mr,  Wilton  was  originally  admitted  in  the 
Court  of  Chancery,  and  in  the  same  year  he 
was  admitted  in  the  Court  of  King's  Bench. 
For  some  years  he  did  not  tahe  out  his  cerlifU 
cate,  and  he  was  at  liberty  to  abstain  from 
Mng  so,  if  he  thought  proper.  He  was  not 
bound  to  take  out  his  certificate  immediately  on 
his  admission  g  but  from  the  time  %vhen  he 
begins  to  take  it  out,  he  must  continue  to  do 
so,  or  the  consequence  is,  that  he  ceases  to  be 
an  attorney. 

Although  the  practice  before  the  passing  of 
the  new  act  was  considered  to  be  well  settled, 
that  when  no  certificate  had  been  taken  ont, 
no  re-ad msssion  was  necessary,  it  still  remains 
to  be  decided  by  the  court,  what  length  of 
time  may  elapse  between  the  admission,  and 
the  takhig  out  the  first  certificate.  In  ex  parte 
Marshall,  several  years  had  elapsed,  the  clerk 
continuing  in  the  service  of  the  attorney  to 
whom  he  had  been  articled.  But  how  is  the  re- 
gistrar of  attorneys  to  know  that  the  applicant 
has  continued  in  some  solicitor's  office  ?  Is  he  to 
require  an  affidavit  of  the  fact  i  On  the  other 
hand,  if,  instead  of  remaining  in  the  profession 
as  a  clerk,  the  party  shouki  enter  another 
profession,  or  embark  in  trade  for  many  years, 
ought  he  then  to  be  allowed  to  practise  imme- 
diately without  a  re-examination  ?  This  is  a 
question  which,  we  understand  will  be  8ub« 
mitted  to  the  Judges  to  determine. 
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PRACTICE  UNDER  THE  ATTORNEYS 
AND  SOLICITORS*  ACT. 


RliriWALS  OP  CBRTIFICATB8. 

Tb«  followioff  ii  a  copy  of  a  rule  obUuned 
this  Term  nnder  the  new  Act  :^- 

In  the  Qaeeii*8  Bench. 

Thursday  the  9tfa  day  of  Nofcmber,  1843»  in 
the  7tli  year  of  Qaeea  Victoria. 

England,  Sa.    Upon  reading  the  affida? it  of 

r J  'fcent.,  it  18  .ordered  that  the 

Rejnilrar  issue  hia  certificate  ailowmj^  tbe 
etid  [— —  ,]  Co  take  out  his  eertifipate 

for  the  next  year  upon  payment  of  the  arrears 
of  doty  for  the  years  one  thousand  eight  huu- 
dred  and  forty  one,  and  one  thousand  aii^ht 
hundred  and  forty^two,  without  fine. 

Upon  the*moiion  of  Mr.  [— ^]. 

By  the  Court.* 


DISTRESS  FOR  RENT  IN  ADVANCE. 


ADMIBSIOK  OP  COUNTY  PALATIlfB  ATTORffirB. 

AccordiafT  to  a  decision  which  was  reported 
in  the  liCf^  Observer  last  week,  p.  30,  ante^ 
an  attorney  of  the  Couru  of  the  County  Pala- 
tine of  Durham  may  be  admitted  an  attorney 
of  the  Court  of  Queen's  Bench  on  motion  in 
Court,  or  at  chatpbers,  on  payment  of  the  duty 
required  by  taw,  without  givioj^  a  term's  notice. 

We  do  not  know  \?betlierthe  attention  of  the 
Court  was  called  to  the  4&tU  section  of  the  act 
which  dispenses  only -with  the  esaminatkmt  but 
not  with  notice  of  admienon  in  the  Courts  at 
WestflDiinster.  Before  tbe  pastioir  of  the  act, 
both  notices  were  requbite,  and  the  repeal  of 
one  does  not  seem  to  carry  with  it  the  repeal  Of 
the  other. 

ADIfiaSIOir  OP   COUNTY  FALATIin  ABTICLBO 
CLBRK8. 

Bt  the  6  &  7  Vict.  c.  73,  s.  45,  attorneys  in 
the  courts  of  the  County  Palatine  of  Durham, 
are  eD^ble  to  be  admitted  in  the  Court  of 
Chancery  and  Common  Law  Couru  of  West^ 
minster,  wiikout  ejtaminaliofh  Will  a  clerk, 
who  has  served  five  years  under  snides  with  a 
solicitor  and  attorney  of  the  Courts  of  Chaocerv 
and  Common  Pleas  at  Durham,  (and  whicn 
attorney  has  been  regularly  admitted  in  these 
Courts,  though  he  now  reeidee  and  preciitee 
in  another  county,  and  also  practises  in  the 
Couru  at  Durham  through  his  agent  there,) 
be  eligible  to  be  admitted  in  the  Courta  at 
Westminster,  witliout  examination,  on  ^ving 
a  term's  notice,  and  producing  his  admission  in 
tbe  Palatine  CourU  at  Durham  ? 

[The  45th  section  only  enables  attomeye. 
admitted  before  1st  January,  1843,  to  be  ad- 
mHted  without  examination  in  the  Courts  at 
Westminster.  It  does  not  apply  to  articled 
cUrks  of  attorneys  of  the  Pahttine  Courts 
— Ed.J 


To  the  Editor  of  the  Legal  Observer, 

Sir, 
Whkrb  by  a  written  agreement  operating  as  a 
lease,  j4.  lets  to  i9.  a  messuage,  &c.,  from 
year  to  year,  at  a  certain  rent,  reserving  it  in 
even  portions  half-yearly*  ".  to  be  due  and 
payable*  and  actually  paid,  at  the  commence- 
ment of  each  half-year  for  which  the  same  is 
made  in  advance,"  and  B.  enters,  thereupon 
paying  A.  the  first  half-year's  rent  in  advance, 
but  at  the  commencement  of  the  next  half- 
year  makes  default.  Can  A,  immediately  dis* 
train  for  such  subsequent  half-year's  rent,  so 
reserved  in  advance? 

.DoubU  having  been  raised  whether  ^,  can 
distrain  for  rent  in  advance*  though  due  by 
the  reservation,  or  whether  his  remedy  is  by 
action  only,  in  aeeumpsit  on  the  contract  for 
such  rent,  I  beg  to  reauest  the  favour  of  your 
or  some  of  your  reaaers  writing  an  answer, 
with  a  reference  to  some  conclasive  case  on 
this  point,  it  being  one  of  considerable  import- 
ance. 

The  case  of  Herrison.  v.  Barry^  7  Price, 
690,— seems  to  me  to  authoriie  such  a 
distress.  The  case  of  Buckley  v.  Taylor,  2 
Term  Rep.  600,  seems  also  to  decide  the  right 
to  distrain  for  rent  in  advance,  where  it  is  so 
due  by  the  custom  of  the  country.  In  book  2, 
chap.  I,  of  Woodfail's  Landlord  and  Tenant, 
the  different  kinds  of  rent  are  enumerated, 
and  amongst  them  *'  forehand  rents  or Jtnes/* 
and  it  u  afterwards  suted  that  the  remedy  for 
recovering  them  all  is  the  same:  it  is  also  con- 
tinned  that  "  sometimes  also  rent  is  reserved 
to  be  payable  in  advance:"  and  the  case  of 
Holland  v.  Pateer,  2  Stark.  161,  being  one  of 
construction  of  words,  is  not  analogous  to  the 
case  above  pot.  It  is.  stated  that  rent  may  be 
reserved  in  pneeenti,  though  the  lease  com* 
mences  in  future,  and  the  landlord  may  dis- 
train for  the  previously  accrued  rent  on  the 
leMee's  coming  into  possession:  the  case  of 
AicLeish  v.  Tate^  Cowp.  7B4,  is  also  in  proof 
of  this :  but  in  these  cases  the  rent  accrued  pre- 
viously ;  still  it  was  by  the  reservation,  and  not 
in  respect  of  use  and  occupation  or  enjoyment. 
Here  there  is  no  custom  fpr  payment  of  rent 
in  advance. 

Supposing  the  case  above  put  was  that  of  a 
parid  demise,  merely  with  a  parol  agreement 
to  pay  the  rent  in  advance,,  could  the  landlord, 
UQGer  the  circumstance  of  the  first  half-year's 
rent  having  been  paid  actually  in  advance,  dis- 
train for.the  next  half-year's  in  advance  ? 


»  See  report,  post,  47. 


LAW  OF  DI8TBSS8, 

Can  a  landlord  who  has  given  notice  in  tfao 
akemative,  leaving  it  to  the  tenant's  option^o 
quit  or  pav  double  the  rent  now  paid,  distrain 
for  shch  double  rent  on  the  next  quarter  day 
after  tlie  expiration  of  the  notice ;  Or,  must 
he  bring  an  action  ?  P. 
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[ContvKuedfrtmip,  26. J 
qubkn'9  bench. 
Clerl^i  NMtne  and  Resideacf,  ^  To  whom  nriicieJ,  auigned,  ^e. 

CooIlp,  Chrittlopher,  67.  Park  Street,  Hyde     Frauds  PoKsingham,  Trnro. 

Park ;  52,  Upper  Brook  Street,  GrosveDor 

Square;  and  .10,  Kin^  Street,  St  James's. 
CbiWs,  Robert  Walker,  Liskeard. 
Crabbe,  Tliomas,  Bred  field,  near  Woodbridge ; 

and  Upper  Stamford  Street. 
Dickinson,  Georjfe,  Upper  HoUoway. 
De?erill,  (leorge,  Wiltord. 
Dennis,  George  Edgar,  5,  Vine  Street,  Golden 

Square. 
Do  vers.  George.  Wimborne  Minster. 
Dodd,  George,  Liverpool. 
Davis,  Henry  Fox,  22,  Cecil  Street,  Strand; 

Bristol ;  and  Baib. 
Deverill,  George,  Wilford. 
Dunn,  William  James,  43,  Bernard  Street, 

Russell  Square;  and  11,  Everett  Street. 
Dale,  James  Murray,  35,  Ne>v  Bridge  Street. 
Edwards,  Jarces,  34,  Lime  Street;  and  Totnes. 
Freeman,  William,  Brook  Green;  and  Led- 
bury. 
Fcseumeyer,  John   Frederick   William,   12, 

Denmark  Street,  Islington. 
Fairman,  Joseph,  31,  Surrey  Street,  Strand; 

Hertford  ^  and  Arthur  Street, 
France,  Joseph,  Wakefield, 
Fowkes,  John,  Leicester ;    Bennett  Street ; 

and  Park  Street,  Islington. 
Frankland,    William,    Whitby ;    Harewood ; 

Hoxton  :  Cripplegate;  and  Clerkenvvell. 
Frost,  Michael,  Plymouth. 


Christoplier  Cbilds,  Liskeard. 
Thomas  Garth  re  w,  Woodbridge. 

Messrs.  Lawfords,  Drapers'  Hall. 

Joha  Wadsworth,  Nottingham. 

Henry  Charles  Chilton,  Chancery  Lane. 

Charles  Castleman,  Wimborne  Minster. 
Juhn  Willtaius,  Liverpool. 
Simon  George  Little,  Bristol. 

John  Wadsworth,  Nottingham. 
Thomas  Colmore,  Biriuiogham. 

Charles  Fiddey,  Inner  Temple. 
Charles  Ed wards,r  Totnes. 
Thomas  Jones,  Ledbury. 

W*illiam  Grane,  23,  Bedford  Row,  Holl>orn. 

Philip  Longmore,  Hertford ;  assigned  to  G. 

Debenham,  Salter's  Hall. 
Samnel  Fozard  Harrison,  Wakefield. 
Samuel  Stone,  Leicester. 

Robert  Breckon,  Whitby. 


Foote,  William,  Royal  Hospital,  Greenwich 

and  Glamfoni  Brigg. 
Falkner,  Richard  Magnus,  Southwell. 

Goorly,  Henry  Sidney,  Colchester. 

Gibbon,  Lewi's  Plevy,  Pembroke ;    and  Chapel 

Street. 
Gough,  Edmund,  East  Street,  Red  Lion  Sq., 

and  Loughton. 
Gough,  Ralph  Dickinson,  15,  Ely  Place;  Myd- 

dleton  Square  ;  and  Wolverhampton. 
Haworth,  John  the  younger,  HorQcliffe  House, 


Langford  Frost,  Plymouth ;  assigned  te  R. 

K.  Frost,  Launceslon. 
Ezra  Eagles,  Bedford. 

C.  D'Aubigney  Shilton,  Notingbam  nnd 
Southwell. 

Francis  Smythies  and  another,  Colchester. 

William  Gibbon,  Pembroke. 

Francis  John  Gough,  East  Street,  Red  Lion 
Square ;  assigned  to  George  Young,  Lough- 
ton. 

Joseph  Foster,  Wolverhampton;  assigned  to 
Samuel  Walker,  Lincoln's  Inn  Fields. 

Edmund  Robert  Harris,  Preston. 


Lancaster. 
Harvey,  John,  2.  Upper  Ebury  Street,  Eaton    Frederick  Christian  Clarke,  9,  Chapel  Street, 

Square ;  and  Norwich.  Bedford  Row. 

Ilariiv,  J.  Christopher,  80,  Great  Russell  bt.; 


Daniel  Boyd,  Ely  Place. 
William  Ogle,  Hnnt,  Whitehall. 


and  Ely  Place. 

Hunt,  William,  10,  Whitehall. _^. ^  _ 

Harriss,  James  Fordham,  16  B,  Old  Cavendish  james  Lime,  ChanVeVy  Lane. 

Street;  and  Grove,  Clapham  Common. 

Hayne,  Watson  Ward,  Park  Hill,  Croydon.  William  Burchell,  Red  Lion  Square. 

Hodson,  Septimus,  Elm  Cottage,  Old  Bromp-  George  Buruham,  WeMingborough. 

ton,  Wellingborongh  ,  and  Chelsea. 

Hill,  Charles  Ilasketh,  LiverpooL  John  Clare,  Liverpool. 

Hancock,  George,  16,  Harpur  Street;  and  So-  Walter  Hancock,  Taunton  ;  assigned  to  James 

merton.  Parsons,  Someriou. 

Hooper,  John,  7»  Price  Terrace,  Westminster  William  Francis  D'Arcy,  Newton  Abbot. 

Road. 

Huinfrey,  Charles,  36,  Essex  Street,  Strand.  Henry  Mac^^regor  Claik,  36,  ISsscx  Street, 

Strand. 
[To  be  GjntinuedJ] 


Notes  of  the  IVeek.^Superior  Courts :  Lord  Chancellor, 
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MICUABLUAS  TERM  EXAMINATION. 

A  8TATEMBMT  has  f?one  the  mund  of  the 
newspapers  to  the  effect  that  1C7  applieationi 
ha?e  been  made  for  admission  on  the  roll  of 
attorneys  during  the  present  term.  The  fact 
however,  is,  tliat  111  only  arc  entitled  to  he 
examined.  The  number  reported  includes 
many  who  were  examined  in  former  terms, 
and  now  apply  to  be  admitted.  It  also  includes 
upwards  of  30  persons  who  hafe  not  left  their 
testimonials,  and  therefore  cannot  be  examined. 
Many  also  ^ve  double  notices  to  provide 
a^iost  any  accident  that  may  prevent  their 
attendance.  In  Michaelmas  Term  the  appli- 
cations are  usually  the  most  numerous,  and 
this  reduced  number  of  1 1 1  is  somewhat  less 
than  the  average. 

THE  ANNUAL  CERTIFICATES. 

The  London  agents  will  recollect  that  on 
this  day,  Saturday  the  18ih,  the  Registrar  of 
Attorneys  and  Solicitors  is  prepared  to  deliver 
uut  the  certificates  to  all  the  agency  firms,  the 
first  letters  of  whose  names  are  K  to  P  inclu- 
sive. On  Monday  the  20th,  the  delivery  will 
extend  from  Q  to  S  inclusive,  and  on  Tuesday 
the  21st,  the  remainder,  namely,  from  T  to  Z 
inclusive,  will  be  in  readiness. 

On  Wednesday  the  delivery  to  the  Town 
Solicitors  (not  agents)  will  commence. 

It  may  be  material  to  observe  that  ihe  cer- 
tificates which  are  not  taken  away  on  the  days 
specified,  are  liable  to  be  deferred  until  the 
delivery  of  the  others  has  been  completed,  but 
no  doubt,  if  time  permit,  and  it  do  not  in- 
terfere with  the  other  business  of  the  day,  the 
Registrar  will  deliver  such  as  may  not  Lave 
been  called  for  on  the  regular  day. 

We  understand  that  it  is  only  by  a  strict 
adherence  to  the  regulations,  that  the  bnsiness 
of  delivering  10,000  certificates  can  be  eflfected 
%vithouc  confusion. 

BUSINESS   OP  THE   COURT   OF   CHANCERY. 

It  appears  that  the  Cause  Lists  of  the  Master 
of  the  Rolls  and  V.  C.  Knight  Bruce  have 
been  cleared,  and  nothing  remains  to  be  done, 
except  the  hearing  of  motions  on  seal  days,  or 
petitions  on  the  other  days  appointed.  The 
Lord  Chancellor  has  to  hear  and  decide  on  a 
considerable  number  of  appeals  from  the  other 
Judges,  but  it  is  probable  that  his  Lordship 
will  dispose  of  them,  if  not  by  Christmas^  at 
least  before  the  meeting  of  Parliament. 

The  V.  C.  of  England  and  V.  C.  Wigram 
have  still  some  work  on  hand^  but  it  cannot 
occupy  them  long. 

The  leisure  which  many,  if  not  all  of  the 
Judges  in  equity  will  probably  now  have,  will 
enable  their  Lordships  and  Honors  to  consider 
and  settle  the  intended  new  orders,  and  we 
again  respectfully  urge  that  both  the  bar  and 
the  solicitors  should  have  an  opportunity  of 
ofiering  their  suggestions  on  the  proposed  al- 
terations, before  they  are  determined  to  be 
Carried  into  elFect, 


Harlr  C^ancfllor. 

[Reported  by  W.  Finnbllv,  Esq.,  Barriiter  at  Law.^ 
PRACTICE. — NE   EXEAT   REGNO. 

A  writ  of  ne  exeat  regno  having  issued  regn^ 
Uxrhf  against  a  trustee  upon  his  return  from 
abroad,  having  converted  trust  funds  to  hif 
oum  use  before  he  went  abroad:    Held, 
that  an  affidavit  that  "  he  did  not  mean  to 
go  abroad  again  without  settling  the  trust 
affairs,*'    is  not   sufficient    to   support  a 
motion  to  discharge  the  order  for  tie  writ : 
the  defendant  not  stating   in  this  affidavit 
that  he  had  either  the  intention  or  the  means 
to  pay  the  money.    Nor  is  it  material  that 
he  returned  to  this  country  in  pursuance  of 
an  intimation  he  sent  home  that  he  was  about 
to  return  to  settle  the  trust  affairs :  as  he 
might  not  be  aware  that  his  breach  of  trust 
was  known  to  his  co-trusiee. 
By  indentures  dated  the  12th  of  March,  ld39, 
the  plaintiff  and  the  defendant  Cavendish  be- 
came trustees  for  the  payment  of  the  debts  of 
a  gentleman  of  the  name  of  Newnham.  Under 
this  trust,  Mr.  Cavendish  took  thejacting  part, 
and  the  plaintiff  did  not  interfere  in  the  execu- 
tion of  the  trusts  .except^  for  conformity*    In 
the  month  of  August,  1839,  a  sum  of  35000/. 
was  borrowed  of  the  Royal  Exchange  Assur- 
ance Company,  under  the  trusts  of  the  deed  of 
March,  1839,  and  the  whole  of  this  sum  of 
35000/.  was  paid  (into  the  bank  of  Claude, 
Scott  and    Co.,    in  the  name   of   Mr.    Ca- 
vendislr;    and  according  to  the  evidence  the 
35000/.  (trust  money)  was  mixed  with  a  com- 
paratively small  balance  of  Mr.  Cavendish's 
private  monies  at  the  bankers'.    Between  the 
time  of  raising  the  35000/.,  and  the  end  of 
the  year   1841,  Mr.  Cavendish  continued  to 
have  the  solemanageiqent  of  the  trust  funds,  and 
paid  many  of  the  debts,  the  payment  of  which 
was  the  object  of  the  trust;    At  the  end  of  the 
year  1841,  Mr.  Cavendish  left  this  country,  and 
went  to  Canada  in  the  capacity  of  tutor  of  the 
two  sons  of  Mr.  Elwes  ;  he  havbg  stipulated 
with  Mr.  Elwes  that  he  should  be  allowed  to 
return  to  England  to  settle  the  trust  affairs. 
This  office  (of  tutor)  he  first  undertook  about 
eight  years  ago,  and  still  holds.    During  his 
absence  from  this  country,  the  plaintiff  was  led 
to  make  enquiries  into  the  state  of  the  trust  ac- 
counts, and  discovered— what  upon  the  af- 
fidavit Mr.  Cavendish  did  not  deny — ^that  he 
had  withdrawn  from  the  trust  funds  for  pur- 
poses unconnected  with  the  trust,  a  sum  of 
4,961/.    195.    2(/.,    in    which    sum    he   now 
stands  personally  indebted  to  the  trust.    In  the 
beginning  of  the  present  year  Mi.  Bebb,  who 
had  acted  as  soliator  to  the  trust,  transmittec! 
to  the  plaintiff  a  letter  which  Mr.  Cavendish 
had  written  and  sent  to  Mr.  Bebb,  dated  Tor- 
onto, 2()th  December,  1842,  in  which  the  de- 
fendant,— after  stating  that  in  the  month  of 
March  then  next,  (being  March  last,)  he  in- 
tended coining  to  England,— says,  **  When  j 
reach  England  1  will  hand  over  to  him  (mean* 
ing  the  plaintiff,)  the  whole  of  Mr.  Newnham's 
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affairs,''  (raeanfa^^  tbe  trost  fa  question,)  "  as  I 
cannot  remain  there  more  than  two  months/' 
On  the  14th  of  August,  1843,  Mr.  Cavendish  ar 
rived  in  this  country  from  Canada,  having 
placed  his  pupils,  with  the  consent  of  Mr. 
Elwes,  under  tne  care  of  persons  abroad  dur- 
ing his  temporary  absence  from  America,  but 
intending  to  return  there  and  resume  his  duties 
as  tutor  to  Mr.  Elwe's  sons^  who  were  to  re- 
naia  abroad  according  to  the  evidence,  for  an 
indefinite  time.  On  the  19th  of  August,  1843, 
the  plaintiff  first  heard  that  Mr.  Cavendish  was 
in  Bngland,  but,  notwithstanding  enquiries 
made  ^  Mr.  Bebb,  and  Mr.  Elwes,  he  was  un- 
able to  discover  where  he  was.  Mr.  Bebbsaid, 
tie  did  not  know  where  Mr.  Cavendish  was,  and 
Mr«  Elwes  refused  to  discourse  about  Mr.  Ca- 
vendish's affairs. 

In  this  state  of  circumstances  the  plaintiff 
filed  his  bill  in  the  beginning  of  the  month  of 
Sq)tembcr,  praying  an  account  lof  the  trust 
against  Mr.  Cavendish,  and  a  ne  esteai  regno  j 
and  on  the  7th  of  September  an  application  was 
made  to  Sir^Vice  Chancellor  Wi^ram  for  the 
writ. 

The  affidavit  in  support  of  the  application, 
after  verifying  the  above  mentioned  facts,  and 
the  bankers'  aceount  shewmg  the  debt  from 
Mr.  Cavendish,  and  referring  particulariy  to  a 
sum  of  stock,  part  of  the  trust  fund  now  stand- 
ing in  the  name  of  Mr.  Cavendish,  said, "  That 
the  sud  Augustus  Cavendish  is  about  to  return 
to  Canada,  and  to  stay  there  or  elsewhere,  out 
of  the  jurisdiction,  of  this  Court,  and  he  will 
leave  this  country  without  transferring  the  aaid 
stock,  or  paying  what  is  due  from  him  as  afore- 
said to  the  said  trust,  unless  prevented  by  this 
Court,  and  if  he  be  sllowed  to  depart,  the  said 
4ebt  so  due  and  owing  from  him  as  aforesaid, 
will  be  put  in  jeopardy,  and  in  all  probability 
lost."  This  was  the  charge  made  by  the  plain- 
tiff, and  the  conclusion  he  bad  drawn  from  the 
situation  in  which  Mr.  Elwes  stood,  and  the 
affidarit  expressly  charged  that  be  was  going 
abroad  without  transferring  the  stock  or  paying 
the  debt. 

Upon  tlus  evidence  Vice  Chancdlor  Wigram 
granted  the  order  for  a  ne  egtai  regno  on  the 
7th  September,  which  was  executed  on  the 
14th  of  September,  since  which  time  Mr. 
Cavendish  remained  in  custody.  Overturefrhad 
since  been  made  by  or  on  the  part  of  Mr. 
Cavendish  for  coming  to  some  arrangement 
with  the  plaintiff  for  the  ultimate  payment  of 
the  debt  owing  fr-om  him  to  the  trust,  but  no 
sttggestbn  was  made  that  Mr.  Cavendish  had 
offered  immediately  to  pav,  or  was  in  a  condi- 
tion to  pay  die  debt  which  he  owed  the  trust 
estate* 

The  overtures  not  having  been  accepted, 
Mr.  Cavendish  moved  to  discharge  the  writ  of 
me  eaeeat  vfith  costs,  upon  which  motion  it  was 
admitted  by  his  counsel  that  the  writ  had 
been  property  issued^  the  drcumstances 
in  which  the  defendant  stood  being  suf- 
ficient to  justify  the  plaintiff's  assertion  that 
the  defendant  was  going  abroad,  and  the  other 
circumstances  being  sufficient  to 'justify  the 
plaintiff's  suggestion  of  danger  to  the  trust 
fund  if  the  defendant  should  go  abroad. 


The  chief  ground  on  which  the  motion  was 
supported  was,  that  the  defendant  had  no  in- 
tention to  go  abroad  until,  the  trust  affairs 
were  completely  settied. 

As  to  this.  Vice  Chancelbr  Wigram  in  his 
judgment  said,  that  the  charge  which  Mr. 
Cavendish  came  into  Court  to  meet  was  a 
charge  in  these  terms,  *'  that  he  intendedfto 
leave  this  country  without  paying  what  was  doe 
from  him  to  the  trust."  After  five  or  six  weeks 
spent  in  custody,  and  partiy  in  nefrociations  in 
nuiking  arrangements  ultimately  for  tiie  pay- 
ment of  the  debt,  and  vrith  the  benefit  of  the 
best  legal  adrice,  he  declined  to  meet  the 
predse  charge  he  was  called  upon  to  meet,  and 
not  suggesting  that  he  had  the  means  of  paying 
the  debt,  nor  averring  that  he  woukt^not^leave 
the  country, until  the  debt  was  pud :  he  swore 
only  *<  that  he  came  to  arrange  and  finally  set* 
tie  the  trust  business,"  which  left  the:cham 
admitted.  His  Honour  did  not  think  that  Mr. 
Cavendish  had  denied  an  intention  to  go  abroad 
before  the  debt  was  paid.  He  thought  the  case 
clearly  came  within  the  range  of  cases  where  a 
party,  having  a  situation  abroad,  which  obliged 
him  to  go  abroad,  the  Court  would  presume 
he  was  going  abroad,  unless  he  made  out  satis- 
factorilv  that  it  was  not  the  case.  .;•  Whatever 
he  might  have  thought  of  Mr.  Cavendish's  affi- 
davit, if  it  had  been  an  original  document  when 
it  was  filed  in  opposition  to  the  predse  charge 
that  he  was  going  out  of  the  country  before  he 
paid  the  debt,  and  when  that  term  was  not  met 
according  to  ordinary  rules  of  evidence,  he  muat 
consider  that  charge  as  left  in  admission.  His 
Honour  therefore  refused  to  discharge  the  or- 
der. From  that  decision  the  defendant  ap« 
pealed  to  this  Court. 

Mr.  Wakefield  and  Mr.  Shehbeare  were  heard 
in  support  of  the  motion. 
Mr.  •/.  Ruasell  and  Mr,  Oifferd,  conir^. 
Among  the  cases  cited  were  Atkinson   v. 
Leonard;^  Etches  y,  Ixtncej^  Stewart  y.  Gra^ 
ham  ;«  Howden  v.  Rogers^ 

The  iMrd  Chancellor  in  giving  judgment  said, 
the  plaintiff  and  defendant  Cavendish  were  co- 
trustees. The  plaintiff  did  {not  act  in  the 
details  of  the  trust,  which  was  exclusively 
managed  by  Mr.  Cavendish,  vriio,  during  hia 
management,  applied  large  sums  of  the  trust 
money  to  his  own  use,  for  a  period  of  two  years — 
not  one  specific  and  gross  sum,  but  several  suma 
amounting  to  many  hundred  pounds.  Mr. 
Cavendish  had  undertaken  the  education  of  the 
sons  of  Mr.  Elwes,  in  the  execution  of  which 
he  was  to  reside  abroad,  though  be  had  stipu- 
lated with  Mr.  Elwes  that  he  should  be  allowed 
to  return  to  England  for  the  purpose  of  settling 
his  trust  affitirs.  He  remained  in  Canada  a 
few  years.  He  returned,  he  says,  for  the  pur- 
pose of  settling  and  folly  drodnding  the  trust 
affairs. 

In  looking  at  the  Vice  Chancellor's  order 
upon  which  the  writ  of  m  egeat  issued,  it  was 
perfectiy  regular.    It  was  sworn  that  it  was 


»  3  Bro.  C.  C.  218. 
b  7  Ve8.4l7. 
c  19  Ves.313. 
<»  1  V.  &  B.  129. 
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Mr.  CfcvttMiiih's  idtebtSon  lo  leave  the  kin|^- 
dem,  and  also  tbaC  ic  was  hk  iiiteDtion  to  quit 
the  kingdom  without  payiag  the  moaey  in 
omestioB.  The  ne  mieat  being  ftriotltr  regular, 
the  4|«e«ion  is,  whether  facts  have  been  dii* 
dosed  sincey  sufficient  to  dischai^  the  order. 
For  ihis  purpose  it  is  not  anfficient  in  an  affi- 
davit to  state  that  a  narty  did  not  intend  lo  go 
abixNid,  sor  that  he  did  not  intend  to  go  mth« 
oat  mring  the  money  due.  He  only  states, 
"  that  he  did  not  intend  to  go  abroad  until  the 
trust  affairs  were  settled.*'  Such  an  affidavit 
was  not  auficient  to  discharge  the  order,  llie 
qoeetion  is,  whether  the  circumstances  dis- 
closed are  sufficieot ) 

There  is  the  stipuiatioa  with  Mr.JEftwes  that 
he  should  be  allowed  to  return  to  settle  the 
trust  affairs,  and  the  circumstance  that  he 
came  to  this  countrv  for  that  purpose.  Aa  ob- 
servation fell  from  Mr.  Wakefield  that  when 
Mr.  Cavendish  went  abroad,  his  co-trustee. 
Mr.  Richardson,  did  not  know  that  he  had 
abused  his  trust,  and  Mr.  Cavendish  had  no 
reason  to  know,  when  he  wrote  the  letter  about 
hb  return,  that  this  state  of  things  had  dianged. 
He  therefore  supposed  he  would  be  in  the 
same  situation,  and  much  rdiaoce  is  not  to  be 
pUeed  on  his  returni  but  he  does  not  state  that 
he  returned  for  the  purpose  of  making  pay- 
oMnt.  The  affidavit  upon  which  the  order  is 
fonnded,  states  that  1^  meant  to  go  abroad 
without  paying  the  money,  nor  does  Mr. 
Cavendish's  affidavit  state  that  he  has  the 
means*  The  Court  will  not  assume  that  he 
has  the  means,  for  from  hU  situation  and  con- 
nection, he  woold  not  have  been  driven  to  have 
committed  this  breach  of  trust  for  a  period  of 
two  years  if  he  had.  He  neither  states  his  in- 
tention to  pay,  nor  that  he  has  the  means. 
But  he  does  state  his  means  in  a  letter  to  Mr. 
Blakeman,  and  they  are  insuffideot.  Under 
these  circumstances  his  coming  to  this  country 
is  not  material.  Mr.  WakdiM  said,  the  law 
of  arrest  had  been  changed,  but  it  has  not  been 
changed  with  respect  to  persons  quitting  the 
kingdom.  There  is  no  ground  for  discharging 
the  order. 

Bkhardmm  v.  CapeMsh,  at,  Westminster, 
November  6ch  and  7tb,  1843. 


(Before  the  four  Judges.) 

[Rtported  by  J OHV  Hamerton,  Esq.,  BarrUitr  mi 

Lam.} 

COaPOBATIOK.*-PRISON-KSBPBll.^ 
ClIAPLAIlf. 

A  charter  qf  Queen  Elizabeth  gaee  to  the 
Corporatum  of  the  cUy  of  Bath  aathorUy 
to  appoiat  two  of  He  own  members  to  be 
bai6fM  of  the  city,  and  one  of  their  duHee 
wditobethekeeparsofthejaU.  Thelbth 
eeethn  t/theH^S  Vict.  c.  66,  directed, 
that  in  every  borough  jail  and  house  of  cor- 
rection a  clergyman  of  the  Church  qf 
England  shall  be  appomted  to  be  chaplain 
tkmqf,  by  the  same  authority  by  wMck  the 


heeper  is  Ofpdlnted.  After  thep^KSsiug  qf 
the  Municipal  Corporations  Act,  the  eorpo- 
ration  of  oath  appoiiUed  but  one  batUff', 
who  was  to  perform  the  same  duties  thai 
the  two  baiUjfs  had  previously  performed. 
By  the  proeisions  qf  several  jaU  acts  the 
regulation  qf  borough  prisons  was  directed 
to  be  in  the  Justices:  Held,  that  the  act, 
t  if  Z  Vict,  meant  by  keqier,  the  U^al 
keeper  of  the  prison,  and  not  the  merejaUer, 
that  the  baUtffin  Bath  was  the  legal  keeper 
-qf  the  jail  there,  and  that  Ms  appointment 
being  in  the  town  oouncU,  the  appointment 
of  the  chaplain  was  likewise  vested  in  that 

In  this  case  a  rule  had  been  obtained  for  a 
mandannus  to  compel  the  defendant  to  license 
the  Rev.  W.  Cook  Osborne  to  the  chaplaincy 
of  the  Jail  of  Bath,  towMch  he  had  been  ap- 
pointed by  the  Mayor  and  Corporation  of  that 
dty.  The  object  of  the  application  was  to 
obtMu  a  decision  on  the  questmn  whether  the 
right  of  appointment  was  in  the  Ma^  and 
Corporation,  or  in  the  justices  of  the  aty.This 
question  depended  partly  on  the  charter  granted 
by  Queen  £li2abeth  in  the  32d  year  of  her 
reign,  and  parthr  on  certain  sections  in  jul  acts, 
and  in  the  Munidpal  Corporations  Act.  The 
words  of  the  charter  of  Elizabeth  were  these : 
'' And  further  will,  by  these  presents,  for  us, 
our  heirs  and  successors,  do  ynot  to  the 
aforesaid  mayor,  aldermen  and  citizens  of  the 
said  dty  and  to  thdr  successors,  that  the  said 
mavor,  aldermen,  and  common  council  of  the 
said  city  for  the  time  bdng,  or  the  greater  part 
of  them  from  time  to  time  for  ever  hereafter, 
shall  and  may  have  power  and  authority  yearly 
and  b  and  upon  eveir  Monday  next  beiore 
the  feast  of  St  Midiael  the  Archangel,  to  elect 
and  name  two  of  themselves  to  -be  bailiffii  of 
the  said  city  lor  one  whole  year;  and  that  the 
said  two  so  chosen  and  named  as  aforesaid, 
before  they  shall  be  admitted  to  execute  the 
said  office  of  t>ailiffii  shall  take  a  corporal  oath 
the  Monday  following  the  said  nomination 
and  election,  before  the  sidd  mayor,  alder, 
men  and  common  council  for  tlie  time  being 
rightiy  well  and  faithfully  to  execute  the 
said  office  of  bailiffs  of  thelsud  dty  in  all  thin^ 
concerning  the  same,  and  that  after  the  said 
oath  so  taken,  they  may  execute  the  office  of 
bailiffs  of  the  said  dty  for  one  whole  year  next 
following."  The  charter  then  proviws  for  the 
filling  up  of  vicandes,  and  proceeds  thus :  ''And 
we  will  and  by  these  presents  for  us,  our  heirs 
and  Successors,  do  grant  to  the  aforesaid  mayor, 
aldermen  and  dtizens  of  the  said  dty,  ana  to 
their  successors,  that  the  said  mayor,  aldermen, 
and  thdr  successors  shall  and  may  have  within 
the  said  dty  or  the  liberties  thereof  a  prison 
and  jail  for  the  preservation  and  keeping  of  all 
and  singularprisoners  attached  or  to  be  attached 
or  committed,  or  to  be  adjudged  to  the  prison 
or  Jail,  in  any  sort  howsoever,  within  the  liber- 
ties of  the  said  dty,  or  the  precinct  thereof,  or 
at  the  sentence,  commandment  or  suit  of  us, 
our  heirs  and  successors,  or  any  other  persons 
whatsoever,  for  any  matter,  cause  or  tb' 
which  may  or  ought  to  be  inquired,  | 
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punUbed  or  determined  in  the  said  city,  there 
to  remdn  until  they  be  delivered  accordin^c  to 
law,  and  if  any  person  or  persons   shall  be 
arrested  or  committed  to  the  jail  or  prison  of 
the  said  city  for  any  cause,  matter,  fact  or  of- 
fence which  may  not  or  ought  not  to  be  inquired 
of,  prosecuted,  punished  or  determined  within 
the  said  city,  that  then,  the  mayor,  recorder, 
and  such  of  the  aldermen  of  the  said  city  as  for 
the  time  being  shall  be  justices  of  the  peace 
within  the  said  city  or  any  of  them,  shall  have 
and  may  have  full  and  absolute  power  and 
authority  to  send]  and  commit  such  persons 
or  prisoners  to  the  common  jail  of  our  said 
sovereign  Lady  the  Queen's  Mujesty,  her  heirs 
and  successors  within  the  county  oi  Somerset, 
there  to  remain  until  he  or  they  shall  be  thence 
delivered  according  to    law;    and   that  the 
bailiffs  of  the  sud  city  for  the  time  being,  may 
and  shall  be  keepers  of  the  jail  or  prbonof  the 
said  city."    Tiie  mayor,  aldermen,  &c.,  were 
authorised  to  appoint  Serjeants -at-mace  for  the 
execution  of  process,  which  officers  were,  in 
discharge  of  their  duty,  to  be  attending  on  the 
mayor,  aldermen  and  bailiffs,  and  the  mayor, 
recorder,  and  two  of  the  aldermen  specially 
elected  for  that  purpose,  were  to  be  justices  of 
the  peace  of  the  city,  with  power  to  try  certain 
misdemeanors.       By  a    subsequent    charter 
granted  in  the  reign  of  Geo.  3,  nine  additional 
justices  were  to  be  elected.    The  statute  4 
Geo,  4,  c.  64,  was  passed  to  regulate  certain 
jails,  and  throughout  its  provisions  referred  to 
the  towns  and  cities  named  in  the  schedule  to 
that  act  annexed.    The  city  of  Bath  was  not 
named  iu  the  schedule.    The  9th  section  of 
that  statute  preserved  the  rights  then  existing 
of  mayors,  &c.    The  26th  and  2()th  sections 
authorize  the  justices  assembled  at  the  general 
or  quarter  sessions  of  the  peace  to  nominate  and 
appoint  such  keepers,  &c.  as  to  them  may  seem 
expedient  to  every  prison  within  their  jurisdic- 
tion to  which  this  act  shall  extend,  (except  the 
keeper  of  the  common  jail)  and  to  remove  as 
occasion  may  require  all  officers  so  appointed, 
and  to  fix  their  salaries.    The  28th  section 
authorises  them  to  appoint  and  fix  the  salary 
of  the  Chaplain,  and  declares  how  the  amount 
of  the  salary  shall  be  fixed.    The  74th  section 
declares  *'  that  all  matters  and  things  which  l)y 
this  act  the  sheriff'  of  a  county  is  authorised 
and  required  to  do  or  perform,  shall  in  those 
cities.  &c.,  where  the  sheriff*  hath  no  jurisdiction 
be  performed  by  bailiff's  or  other  like  officers 
having  or  exercising  within  their   respective 
districts,  duties  anabgous  to  the  duties  of  a 
sheriff  of  a  county.    The  6  &  6  W.  4,  c.  76, 
s.  61,  directed  in  certain  cities  and  towns  there- 
in speci6ed  (of  which  Bath  was  not  one,)  the 
appointment  of  an  officer  who  should  therein 
perform  the  same  duties  as  a  sheriff  iu    a 
county.     Under    the    98th    section    of  that 
statute  the  king  assigned  justices  to  the  city, 
and  under  the  i03rd  section  a  separate  court 
of.  quarter  sessions   was  granted,  and   a  re 
corder  appointed.    The   1   Vict.   c.  78,   was 
passed  to  amend  the  Municipal  Corporations 
Act,  and  by  the  37th  acctiou  of  that  statute  it 
was  provided  that  the  several  councils  of  the 


cities  of  Canterbury,  Litchfield,  and  Lincoln, 
and  of  every  other  borough  named    in  the 
schedule  of  the  act  for  regulating  munidpai 
corporations,  should  have  idi  the  powers  for 
building,  enlarging,  orrepairinganyjailorhouse 
of  correction  belonging  to  their  city  or  borough 
respectively,  which   the  justices    having  the 
government  or  ordering  of  any  jail  or  house  of 
correction  in  any  city  or  borough  within  the 
4  or  the  5  Geo.  4,  had  in  General  or  Quarter 
Sessions  before  the  passing  of  the  Municipal 
Corporations  Act,  subject  to  alterations,    in 
those  acta  made  by  the  act  of  the  5  &  6  W.  4, 
passed  to  effect  greater  uniformity  of  practice 
in  the  government  of  prisons,  and  all  things 
required  to  be  done  at  the  quarter  sesnons, 
should  in  boroughs  be  done  at   the  quarterly 
meeting  of  the  council,  provided  that  the  re- 
corder was  first  to  certify  ihe  expediency  of 
building  or  repairing  the  lail,  and  all  its  rules 
and  regulations  should  he  approved  by  two 
justices  acting  for  the  city  or  borough,  before 
they  were  transmitted  to  the  Secretary  of  State. 
The  38th  section  vested  in  the  justices  of  the 
borough,  the  same  powers  as  were  possessed 
by  the  justices  of  counties,  provided  that  no 
order  of  theirs,  requiring  the  payment  or  ex- 
penditure of  money,  should  be  valid  till  con- 
firmed by  the  council.    The  40th  section  grave 
the  council  power  to  build  the  jail,  and  to  de- 
clare it  to  be  the  borough  jail,  though  buflt 
beyond  the  limits  of  the  borough.    By  the 
I5th  section  of  the  2  &  3  Vict.  c.  56,  it  was 
enacted,  ''that  in  every  borough  jail,    and 
house  of  correction,  a  clergyman  of  the  churcdi 
of  England  shall  be  appointed  to  be  chaplain 
thereof  by  the  same  authority  by  which  the 
keeper  is  appointed;   but  no  such  chaplun 
shall  officiate  hi  any  prison  until  he  shall  have 
obtained  a  licence  from   the  bishop  of  the 
diocese,  or  for  any  longer  time  than  while 
such  licence  shall  continue  in  force,  and  notice 
of  every  such  appointment  shall  within  one 
month  after  it  shall  take  place,  be  transmitted 
to  the  bishop  by  the  town  clerk.''    From  the 
statement  of  facts  in  the  case,  it  appeared 
that  the  provisions  of  the  various  jail  acts  had 
been  complied  with  by  the  town  council,  and 
that  two  appointments  of  chaplain  had  been 
made,  one  by  the  justices,  of  the  Rev.  Abel 
Strachan,  and  one  bv  die  town  council,  of  the 
Rev.  William  Cook  Osborn,  and  due  notice  of 
these  appointments   had    been   given  to  the 
bishop.    On  the    bishop    being    required   to 
licence  Mr.  Osborn,  the  question  was  raised 
which  was  now  submitted  to  the  decision  of 
the  court. 

Sir  fV.  FoUett,  Mr.  Smirke,  and  Mr.  Mon- 
tagu Smith  shewed  cause  against  the  rule. — 
The  right  to  appoint  the  chaplain  is  clearly  not 
in  the  town  council.  The  jail  of  the  city  of 
Bath  is  nut  a  '*  common  jail"  within  the  mean- 
ing of  the  4,  Geo.  4,  and  therefore  the  right  to 
appoint  the  chaplain  is  in  the  justices,  for  by 
that  act  they  have  the  right  to  appoint  the 
keeper  of  every  jail  within  their  jurisdiction 
except  the  *'  common  jail ;"  and  the  statute  of 
Vict,  gives  to  the  persons  who  may  appoint  the 
keeper  the  right  to  appoint  the  chaplain.    The 
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ar^iment  for  the  town  council  must  dcfiend 
on  this,  that  as  it  appoints' the  bailiffs,  who  arc 
said  to  be  the  keepers  of  the  jail,  it  must  have 
the  rijQrht  to  make  the  other  appointment.  Rut 
that  argument  is  founded  in  error.  The  bai- 
liffs are  the  keepers  of  this  borough  jail  in  the 
same  way  that  the  sheriff  is  the  keeper  of  the 
couDty  jail ;  but  the  act  of  Vict .  applies  to  the 
real  jailer,  and  not  to  the  mere  le^l  iteeper 
of  the  jail.  The  various  provisions  in  the  other 
act  shew  that  this  must  be  the  meaning  of  the 
word.  The  jail  of  Bath  is  not  now  the  same  as 
that  which  was  erected  under  the  authority  of 
the  charter  of  Elizabeth,  for  it  is  a  jul  to  which 
the  justices  may  commit  for  felonies.  This 
they  can  only  do  under  the  act  of  parliament. 
It  is  therefore  a  jail  existing  under  the  statutes, 
and  the  powers  and  authorities  applicable  to  it 
are  only  those  which  have  been  created  by  the 
statutes.  The  question,  therefore, .  is  wholly 
independent  of  the  consideration  of  the  charter, 
and  the  appointment  is  m  the  justices  under 
the  prison  acts. 

Mr.  Erie,  Mr.  Kelly,  and  Mr.  Cowling  in 
support  of  the  rule. — The  town  council  ap- 
points the  keeper  of  the  jail,  and  has,  there- 
fore, under  the  authority  of  the  act  of  Victoria, 
as  well  as  the  charter  of  Elizabeth,  the  right  to 
appoint  the  chaplain.  There  is  a  great  distinc- 
tion between  regulating  the  mode  in  which  a 
jail  shall  he  managed,  and  interfering  with  the 
appointment  of  the  officers  of  the  jail.  The 
prison  acts 'are  directed  to  the  former,  and  do 
not,  in  the  least  degree,  affect  the  latter  pur- 
pose. The  le/^slature  never  intended  to  make 
the  distinction  sought  by  the  other  side  to  be 
established  between  the  legal  keepers  of  the 
jail  and  the  actual  jailers.  Had  it  intended  to 
do  so,  it  would  have  used  some  words  to  ex- 

Eress  such  intention.  No  word  whatever  re- 
idng  to  any  such  matter  is  to  be  found  in  any 
one  of  the  acts.  The  bailiff  might  be  the 
actual  jailer,  if  he  pleased— the  law,  in  truth, 
assumed  lum  to  be  so — but,  in  fact,  it  is  known 
that  a  deputy  is  appointed.  That  deputy, 
however,  acts  only  as  the  authorised  represen* 
tative  of  the  bailiff,  who  is,  for  all  legal  pur- 
poses, the  keeper  of  the  jul.  Hie  whole 
power  of  appointment  is  vested  in  the  town 
council,  which  could,  and  of  course  would, 
have  supplied  any  defect  in  the  exercise  of  the 
authority  of  the  bailiff,  and  would,  in  his  ab- 
sence, appoint  a  keeper  of  the  jail.  The  same 
body,  therefore,  possesses  the  power  to  appoint 
the  chaplain. 

Ctar,  adv,  vuU, 
Lord  Denman,  C.  J.,  afterwards  delivered 
the  judgment  of  the  Court. — ^The  question  in 
this  case,  which  was  raised  between  the  town 
council  on  the  one  side,  and  the  justices  of  the 
peace  of  the  city  of  Baih  on  the  other,  relates 
to  the  right  of  appointing  the  chapluu  to  the 
jail  of  that*city.  We  have  examined  the  char- 
ter and  the  acts  which  refer  to  this  matter,  and 
are  of  opinion  that  the  right  of  appointment  is 
m  the  town  council.  The  rule  by  which  that 
right  is  to  be  determined  will  be  found  in  the 
Uth  section  .of  the  {sutute  2  &  3  Vict.  c.  19, 
"  that  in  every  borough  jail  and  house  of  cor- 


rection a  clergyman  of  the  Church  of  England 
shall  be  appointed  to  be  chaplain  thereof,  by 
the  same  authority  Ijy  which  the  keeper  is  ap- 
pointed."   The  difficulty,   and  the  only  dif- 
ficulty in  the  case,  for  the  words  themselves 
are  plain,  has  been  to  ascertain  the  proper  ap- 
plication of  the  rule  thus  pronounced.    That 
must  depend  on  the  previous  usage,  and  the 
words  of  other  statutes.    By  the  charter  of 
Elizabeth  the  corporation  had  the  franchise  of 
the  jail,  and  by  the  same  charter  the  members 
of  the  corporation  had  the  right  to  elect  two 
of  themselves  to  act  as  bailiffs  for  the  whole 
year,  and  they  were  to  have  the  ordering  of  the 
jail.    From  the  affidarits  it  appears  that  pre- 
vious to  the  Municiptd  Corporations  Act  there 
was  a  prison  within  the  city  with  the  custody 
of  which  the  bailiffs  were  charged,  and  they 
used  to  appoint  the  actual  keeper  and  the 
chaplain.     Since  the  passing  of  the  Municipal 
Corporations  Act,  the  town  council  has  ap- 
pointed only  one  bailiff,  who  is  charged  with 
the  duties  that  were  formerly  imposed  upon 
the  two.    4Jnder  that  act  a  separate  court  of 
quarter  sessions  has  been  granted  by  the  crown, 
and  a  separate  commission  of  the  peace  issued 
for  the  borough.    The  present  jau  and  house 
of  correction  has  since  been  erected,  and  is 
now  duly  reported  to  be  fit  for  occupation.    By 
the  6th  section  of  the  Municipal  Corporation* 
Act,  the  mayor  and  town  council  elected  under 
that  act  are  to  have  and  execute  the  same 
powers  as  were  possessed  by  their  predecessors, 
the  old  corporation.    It  appears  to  us  that  un- 
der these  circumstances  the  town  council  would 
be  warranted  in  continuing  to  appoint  the 
buliffs ;  and  we  cannot  say,  that  a  single  per- 
son appointed  by  that  body  to  discharge  the 
whole  duty  formerly  executed  by  two  is  not 
well  appointed.    It  was  the  duty  of  the  baUiffa 
to  keep  the  prison,  and  to  attend  to  all  that 
related  to  the  safe  custody  and  good  regulation 
of  the  prisoners^    They  may  have  been  the 
actual  keepers,  or  they  may  have  kept  the  pri- 
son as  a  sheriff  would  keep  it,  by  deputy,  but 
they  are  still  responsible,  tnough  they  may  act 
by  subordinates.    The  circumstances  that  have 
taken  place,  and  the  enlargement  of  jurisdic- 
tion,  have  not  made  any  alteration  in  the  rights 
and  duties  of  the  parties.    The  2  &  3  Vict. 
c.  56,  seems  framed  with  a  view  to  an  existing 
state  of  things.    It  refers  to  rights  as  clearly 
vested  in  corporate  bodies  as  in  individuals, 
and  does  not  raise  any  unnecessary  question  as 
to  the  persons  in  whom  the  rights  referred  to 
are  vested.   It  has  been  argued  at  the  bar,  that 
the  word  "  keeper  "  imports  an  actual  juler. 
The  clause,  however,  relates  to  a  borough  jail, 
and  this  borough  jail  presents  the  case  of  per- 
sons forming  part  of  a  corporation,  and  as  such 
discharging  the  duties  of  keepers  of  the  jail, 
and  that,  too,  in  a  sense  not  inconsistent  with 
the  ordinary  application  of  the  word.    We 
cannot,  therefore,  say  that  the  buliffs  did  not 
answer  Uie  description  conveyed  by  the  word 
"  keeper."    ITie  power  of  granting  the  salary 
of  the  deputy,  who  actually  keeps  the  gaol,  is 
in  the  corporation.    The  regulation  of  the  jail 
remains  with  the]  justices,  whojarc  bound  to 
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see  that  the  actail  jailer  diwhari^s  Madutlefl 
correctlj,  and  to  them  it  is  properly  entrusted. 
We  are  of  opinion,  then,  that  the  right  of  ap- 
pointing the  chapteia  to  the  jail  rests  in  the 
loiro  council,  the  bod]^  Iw  which  the  le^al 
keeper  of  the  jail,  the  baiHff,  is  appointed.  The 
role  must  therefore  be  absolute. 

Th^Qftemy,  TJk Bithop of  Baik and  fVOlt, 
T.T»184J.    Q.  B.F.J. 


^itta'i  Sf net  9mtitz  Covrt. 

iRgporiwd  kf  B.  U*  WoOLaYCB,  Esq.,  SarrUi§r 


ATTOKNBT.— CKKTrriCATK.— -HOTIOK  TO 
RBVKW; 

When  oa  aUomof  had,  t»  coajegtieac*  of  He 
misrmretentation  of  his  Unon  agent,  neg- 
leciea  for  two  years  to  take  out  his  cert^- 
cate,  and  practised  w  the  mean  time,  he 
was  allowed  to  renew  it  on  payment  of  the 
arrears  :  and  under  the  6^  &  7  Vict.  c.  73» 
s,  25,  the  motion  should  be  that  the  ap- 
plicant may  be  at  liberty  to  renew  his  certi^ 
fioate,  and  not  that  he  be  readmitted, 

F^  Solly  Flood  applied  to  readmita  geatlemaar 
nanied  Gude,  an  attorney  of  this  Court,  with- 
out a  term's  noUee.  The  apslicant,  who  re* 
sided  at  Northampton,  and  had  been  an  attor- 
ney for  thirty-six  yean»  had  been  m  the  haMt 
of  remitting  money  to  his  fjT^nt  for  the  pur- 
pose of  takinff  out  his  certiftcate.  Im  a  letter 
received  from  his  affenf  the  Utter'  aclmow- 
Mged  the  receipt  of  the  money,  and  stated 
tliat  the  certiftcate.  had  been  duly  taken  out. 
Hann^  reason  to  doubt  the  troth  of  the  repre- 
sentation, he  enquired  at  the  Stamp  Office, 
and  found  that  his  certificate  had  not  been 
ti^en  out  for  the  last  two  yesrs,  during  witich 
tune  he  had  continued  to  practise* 

Fattemm,  J.-*-The  6  &  7  Vict.  c.  73^  i.  25, 
dechures  **  that  if  any  attorney  or  solicitor  shall 
DC|(iecc  to  procure  an  aniHuil  stamped  certiii* 
cate  authoriaii^  him  to  practise  as  such,  within 
the  time  appomtcd  by  law  for  tilat  purpose, 
then  and  in  such  case  the  said  registrar  shall 
not  afterwards  grant  a  certificate  to  such  attor- 
ney or  solicitor,  without  the  order  of  the  Mas- 
ter of  the  Rolls-  m  the  case  of  a  solicitor,  or  of 
one  ol  the  Courts  of  Queen's  Bencht  Common 
Fbeasy  or  Exchequer,  or  of  one  of  the  Judges 
thereof  in  ease  of  an  attorney,  authorising 
such  rei^trar  to  issue  such  certificate ;  and  it 
shall  be  lawful  for  tiie  Master  of  the  Rolh^  or 
for  such  Court  or  Judge,  to  make  such  order 
upon  such  term»  and  conditions  as  be  or  they 
shall  think  fit.'*  Under  tiiat  section  of  the 
n«w  ael,  therefore,  there  is  no  such  a  thingas 
being  off  the  rolls,  or  as  readmission.  The 
motion  shotthi  now  be  that  the  appllcaat  may 
be  at  liberty  to  renew  his  oert^ate,  and  not 
that  he  should  be  readmitted. 

Rule  accordingly. 

Bsf  parte  Gude,  Q.  B.  P.  C.    M.  T.  1843. 


PImg. 
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The  *' Directions  to  TasMg  OJfieers,**  of 
Hilary,  4  fFiU.  4,  as  to  ihe  tarnation  of 
easts,  do  not  apply  to  the  dtfendan^s  eetts  ^ 
therefore,  where  the  master,  in  the  eaer- 
cise  of  his  diseredom,  tamed  the  d^endamfe 
costs  of  a  nonsuit  upon  the  higher  sealer 
thougii  the  sum  indorsed  on  the  writ  was 
bL  only 9  $he  C^urt  declined  to  interfere, 

Jseumfeit  by  the  platatiff,  the  lord  of  the 
manor  of  Chipping  Barnet  and  East  Bamet, 
lo  recofer  from  the  defendant  5/.,  being  the 
amooot-of  the  fine  alleged  to  be  payable  on  the 
admission  of  the  defendant  a»  tenant  in  re- 
mainder to  eertun  copyhoM  premises  held  of 
the  manor.  The  amount  indoned  on  the  writ 
of  summons  was  5/.  On  the  cause  coming  on 
for  trml,  aa  order  was  made,  under  which  a 
verdict  was  taken  for  the  plaintiff,  by  consent; 
for  100/.,  the  damages  in  the  declaration,  sub- 
ject to  a  spetnal  case  for  the  opinion  of  the 
Court  upon  the  documentary  eridence,  with 
liberty  for  the  Court  to  draw  such  inference* 
asajurynrighl  draw;  it  befng  referred  to  a 
barrister  to  ascertain  and  state  the  amount  of 
the  annui^  ralue  of  the  copyhold  premises  in 
the  ideadiogs  mentioned,  and  all  questiona 
touching  the  same,  and  any  deductions  claimed 
by  the  defendant  as  proper  to  be  made  in  re- 
spect of  such  premises:  and  it  was  farther 
ordered  that  the  arbitrator,  if  required  by  either 
party,  should  state  upon  the  flsice  of  his  a^vard 
the  finding  as  well  as  the  principle  of  such  find>- 
ing,  and  that  such  award  should  be  introduced 
into  the  special  case:  the  arbitrator  to* hate 
the  same  power  as  a  judge  sitting  at  A^  Ptius, 
to  amend  the  record  and  to-  eertifif  that  the 
cause  was  proper  to  be  tried  before  a  fudge  of 
the  Supertor  €ourts,  and  not  before  tie  sherif 
or  judge  af  an  inferior  Court,  and  likewise,  if 
necessary,  that  the  cause  was  proper  to  be  tried 
by  a  special  jury. 

It  appeared  from  the  special  case,  that,  one 
Thomas  BaUbaw,  being  tenant  in  fee  accord- 
ing to  the  custom  of  the  manor,  devised  the 
tenement  in  question  to  Amy  Lincoln  for  her 
natural  life,  with  remaintler  to  Henry  Kensit 
and  Sandi  hb  wife,  during  their  natural  lives 
and  the  life  of  the  survivor,  with  remainder  to 
Susanna  Kensit,  tiieir  daughter,  for  life,  with 
remainder  to  the  defendant  in  fee.  After  the  ' 
death  of  the  testator,  in.  1830,  Amy  Lincoln 
was  admitted  tenant  and  paid  40/.  fbr  a  fine, 
as  for  two  years'  value  of  the  premises  at  that 
time»  and  died  in  1834-  On  the  17tfa  of  April, 
1838,  the  several  persons  who  claimed  under 
the  will  in  remainder  came  to  the  lonFs  court, 
and  praved  severally  and  respectively  to  be 
admitted  tenants  to  the  premises ;  and,  after  a 
presentment  by  the  jury  that  the  premises 
were  of  the  annual  value  of  20/.,  the  several 
persons  were  admitted  to  the  respective  estates 
in  remainder  under  the  said  will,  the  fines 
being  assessed  as  follows,  viz.  the  sum  of  60/. 
for  the  estate  and  interest  of  Henry  Kensir, 
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the  elder,  and  Un^k,  hk  wfe  » the  sum  of  101. 
for  the  eatice  and  ioteret t  of  Suaanoa  Kensh ; 
and  the  sam  of  6/.  for  the  estate  and  interfest 
of  the  defendant. 

Upon  the  ar^jromeDt  of  the  special  case»  two 
questions  were  raised,  viz.  first,  whether  cer- 
tain extracts  from  the  court-rolls  were  suflkieiit 
evidence  of  the  existence  of  a  custom  in  the 
manor  for  tlie  payment  of  the  fine  by  a  re* 
maiader-man  on  admission  to  a  copyhold  | 
secondlv,  whether  the  fine  assessed  was  a 
reasonable  fine.  The  Conrt,  after  time  taken 
to  consider,  determined,  as  to  the  first  ques- 
tion, that  by  the  custom  of  the  manor  a  fine 
was  doe  on  the  admission  of  a  remainder- man, 
whether  he  pcays  hu  admission  and  is  admitted 
at  the  same  time  as  tlie  tenant  of  the  parGeular 
eatate,  or  during  the  continuance  of  toch 
estate.  But,  upon  the  second  question,  they 
held  that  the  fine  was  oareasonable,  inas- 
much as  in  calculating  it  no  allowance  had 
been  made  for  the  expense  of  repairs;  and 
therefore  they  directed  a  nonsuit  to  be  entered. 

When  the  parties  came  before  the  master 
to  tax  the  costs,  it  was  insisted,  on  tha  part  of 
the  plaintiff;  that,  as  the  sum  souj|rht  to  be  re- 
covered was  only  6/.,  the  cosU  should  be  taxed 
upon  the  reduced  scale  provided  in  the  "  Direc- 
tions totbeTaxinirOfikers"  of  Hilary  Vacation, 
1834.  The  taxation  was  thereupon  adjourned, 
in  order  to  jjive  the  defendant  an  opportunity 
to  apply  to  the  Lord  Chief  Justice  for  a  cer- 
tificate that  "  the  cause  was  proper  to  be  tried 
before  htm,  and  not  before  a  sheriff  or  judge 
of  aa  inferior  court."  Application  was  ac- 
cofdiD^ly  rasde  to  his  lordship  for  such  certi- 
ficate, but  without  success,  tiecause  the  onler 
of  Nisi  FriMM,  by  the  a|n«ement  of  the  parties, 
had  transferred  the  power  of  certifying  to  the 
arbitrator.  It  was  assumed  that  the  arbitrator 
eooU  not  certify  after  his  award  once  made. 
On  proeeedinif  to  tax  l>efore  another  master, 
that  officer,  conceivini^  that  the  directions  re- 
ferred to  did  not  apply  to  the  case,  taxed  the 


upon  the  usual  scale. 

A  rule  nisi  having  been  obtained  for  a  re r lew 
of  the  taxation, 

Ck^nne/l,  Serjr.,  shewed  cause,  insistinjf 
that  the  directions  referred  to  in  terms  applied 
only  to  phhHijfi^  costs,  and  that,  though  pro- 
bably where  the  master  has  in  a  proper  case, 
in  the  exercise  of  his  discretion,  taxed  a  de- 
feoduit's  coats  upon  the  reduced  scale,  the 
Court  would  not  interfere,  as  in  Panom  v. 
Pilcker,  6  Scott,  298,  so  neither  would  they 
inteifere  in  this  case,  where  the  master,  taking 
into  ccNMideration  the  nature  of  the  case  and 
the  ^[nsf  questions  it  involved,  judj^ed  it  a 
proper  one  for  the  allowance  of  costs  upon  the 
usual  scale. 

Bempiu,  Seijt.,  in  support  of  the  rule,  relied 
upon  Part0mi  v.  Piisher,  and  also  upon  ^iV/i- 
num  V.  Hetnk,  12  Law  Joura.,  N.  8.,  Q.  B. 
168,  aa  ktnnng  expressly  determmed  that  the 
directloos  in  question  apply  to  a  defendant's 
costs  where  he  succeeds.  Lord  Denman,  de- 
livering the  considered  judgment  of  the  Court, 
there  says:  ''This  was  a  case  in  which  the  I 
plaintiff  applied  to  a  judge  for  a  writ  of  trial  i 


before  the  sheriff,  the  denuind  beini?  under  S(V. 
The  defendaot  resisted  this  application  with 
success:  ultimately  tliere  was  a  judgment  as  in 
case  of  a  nonsuit.  The  master  has  taxed  tlie 
costs  on  the  lower  scale.  On  the  part  of  tlie 
defendant  we  are  asked  to  order  him  to  review 
Uiis  taxation,  on  the  ground  that  the  statute  of 
Hen.  8.  gites  the  defendant  his  costs  to  be 
taxed  at  the  discretion  of  the  Court,  and  that 
the  Court  has  made  no  rule  on  the  suliject ; 
the  instructions  to  the  officers,  Hilary  Term. 
4  Will.  4,  speaking  only  of  the  plaintiff's  costs. 
We  find  that  the  officers  in  all  the  courts  have 
applied  that  rule  to  the  defendant's  cosU  as 
well  as  to  the  plaintiff's,  and  that  the  practice 
has  been  recognised  and  approved  by  the  Cuurt 
of  Common  Pleas  iu  Panons  v.  Pitcher:  we 
think  such  practice  is  quite  within  the  spirit  of 
the  instructions  to  taxing  officers,  and  that  it 
ought  to  be  supported.  The  defendant  had 
himself  prevented  this  case  from  going  before 
the  sheriff;  and,  if  the  cause  had  gone  to  trial 
before  a  judge  [of  a  superior  court],  and  the 
plaintiff  had  succeeded,  lie  might  on  that  ac- 
count have  been  entitled  to  recover  from  the 
defendant  according  to  the  higher  scale :  but 
the  defendant  cannot  by  his  own  refusal  to  go 
before  the  sheriff  give  himself  cosu  on  the 
higher  scale.  This  rule  must  therefore  be  dis- 
charged." 

TiMdal,  C.  J.— The  question  is  whether  tiie 
taxation  of  the  costs  in  this  case  has  been  pro- 
perly made  with  reference  to  the  directions 
given  by  the  jndgea  to  the  taxing  officers  in 
Hilanr  Term,  1834,  as  to  all  writs  issued  on 
or  after  the  I6tb  of  March  in  that  year.  Pro- 
perly speaking,  these  are  mere  directions  to 
regulate  the  masters  in  a  matter  which  the  law 
has  left  to  the  discretion  of  the  Court.  Look- 
ing at  the  language  used,  one  thing  is  dear, 
viz.  that  the  costs  of  the  defendant  are  not 
within  the  letter  of  the  directions :  the  worda 
are,  "In  all  actions  of  assumpsit,  debt,  or 
covenant,  where  the  sum  recovered  or  paid 
into  Court,  and  accepted  by  the  plaintiff  in 
satisfaction  of  his  demand,  or  agreed  to  \m 
paid  on  the  settlement  of  the  actkin,  shall  not 
exceed  20/.  (without  costs),  the  plaintiffs  costs 
shall  be  taxed  according  to  the  reduceil  scale 
hereunto  annexed."  Referring  to  the  schedule, 
it  wilt  be  found  not  to  contain  a  single  item  of 
charge  that  belongs  peculiarly  to  the  defendant* 
And  tiie  direction  as  to  the  heading  of  the  bill 
points  to  the  same  conclusion.  But  it  is  said 
that  the  wasters  have  in  their  diacretion  uni- 
formly taxed  coets  for  defendants  upon  the 
reduced  scale  where  it  has  appeared  to  them 
that  the  sum  sought  to  be  recovered  was  a  sum 
not  exceeding  20/.  i  ami  ff^Himttoon  r.  ii&tttk 
has  been  relied  on  aa  a  dedsioa  that  defendants' 
costs  are  within  the  rule.  That  case  certainly 
shews  that  where  the  master  has  in  the  Ex- 
ercise of  his  discretion,  and  under  cireum- 
stances  that  justified  it,  taxed  a  defendant's 
COSU  upon  the  reduced  scale,  the  Court  would 
not  interfere :  and  in  reality  the  case  goes  no 
further  than  that ;  and  one  reason  they  assign 
for  not  interfering,  is,  that  the  defendant  had 
himself  prevented  the  cause  from  being  tried 
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before  the  eherifT,  and  therefore  had  hronc^ht 
the  difficulty  -n  ItiinHclf.  In  this  case  the 
questions  were  surh  as  no  sheriff  conld  pro- 
perly have  tried ;  tliey  were  of  conAideralde 
nicety  and  difficulty:  and  the  matter  hein^ 
one  of  discretion  merely,  and  not  fettered  by 
any  rule,  I  think  the  costs  ivere  properly  taxed 
upon  the  higher  scale,  and  consequently  that 
thio  rule  must  be  discharged. 

CftUman,  J.,  concurred. 

Erskine,  J.— The  langfua^e  of  the  directions 
is  clearly  applicable  only  to  the  case  of  the 
plaintiff's  costs ;  thouofh  the  master  may  pro- 
perly use  it  in  (^uidin^  his 'discretion  in  taxing 
defendants'  costs  in  some  cases.  The  question 
here  is  whether  in  this  case,  which  is  not 
strictly  within  the  rule,  the  master  has  done 
wrong  in  allowini;  the  costs  upon  the  higher 
scale.  The  case  clearly  is  one  that  no  judjre 
would  have  sent  for  trial  before  a  sheriff.  With 
respect  to  the  cases  cited,  the  costs  of  the  de- 
fendant were  taxed  upon  the  hi$:lier  scale  in 
Parsons  V.  Pitcher,  aim  this  Court  declined  to 
interfere,  thout^h  they  must  have  done  so  if  this 
rule,  as  it  is  called,  were  an  imperative  one ;  and 
in  frUliamson  v.  Heath,  the  master  having 
taxed  the  defendant's  costs  upon  the  lower 
scale,  the  Court  of  Queen's  Bench  declined  to 
interfere,  because  the  defendant  had  himself 
prevented  the  cause  from  p^oinsf  for  trial  before 
the  inferior  tribunal.  Lord  Denman  certainly 
appears  to  have  said  that  the  defendant's  costs 
are  within  the  spirit  of  the  rule:  but  he  dearly 
did  not  mean  that  the  master  is  in  all 
cases  bound  by  that  rule  in  the  taxation 
of  defendants'  costs,  for  in  that  case  he  need 
not  have  assijrned  a  reason  for  not  interfering 
upon  that  occasion.  I  am  of  opinion  that  the 
present  case  is  neither  within  the  terms  nor 
within  the  spirit  of  the  rule. 

MauU,  J. — ^The  directions  in  ouestion  are 
not  nor  do  they  purport  to  be  a  ruie  of  Court : 
indeed  the  Court  could  hardly  assume  the 
power  to  make  a  positive  rule  on  the  subject. 
The  amount  of  costs  is  in  the  discretion  of  the 
Court ;  and,  for  the  sake  of  convenience,  the 
Court  delegates  a  part  of  that  discretion  to  the 
roasters ;  and  the  directions  merely  limit  the 
exercise  of  that  discretion  in  certain  cases  to 
which  they  are  applicable.  They  apply  dis- 
tinctly and  plainly  to  plaintiffs'  costs  only; 
there  is  nothmg  in  their  languajre,  or  in  the 
schedule  annexed,  to  shew  that  the  framers  bad 
defendants'  costs  in  their  contemplation  at  all. 
Rule  discharffed,  without  costs. 

Richardson  v.  Kensit,  M.  T.  1843. 


COURT  OF  RBQUESTS. — SU0GB8TION  TO 
DEPRIVE  PLAINTIFF  OF  COSTS. 

Where  a  less  sum  than  40«.  has  been  recov' 
ered  against  a  person  liable  to  be  summoned 
to  the  Court  of  Requests  for  Westminster, 
and  the  defendant  has  set  up  that  defence 
by  a  plea  upon  which  he  has  succeeded,  a 
suggestion  is  not  necessary  to  deprive  the 
plaintiff  of  oosts, 

Shee,  Seijeant^  moved  for  a  rule  to  shew 


cause  why  tlie  plaintiff's  attorney  should  not 
brinjET  in  the  roll  in  order  to  enable  tlic  defen- 
dant  to  enter  a  su^^estion  thereon  under  the 
Westminster  Court  of  Requests*  Act,  23  Gou. 
2,  c.  27,  to  deprive  the  plamtiff  of  costs.  Tlie 
defendant  had  pleadea  (and  had  succeeded 
upon  that  pica)  his  liability  to  be  summoned 
to  that  Court,  and  at  the  trial  the  plaintiff  had 
recovered  less  than  40*. 

Tindal,  C.  J. — You  do  not  want  a  susr^cs- 
tion:  the  21st  section  of  the  act  contains  a 
prohibitory  clause  declaring  that  "no  action 
for  any  debt  under  40s.  anarecoverable  in  the 
Court  of  Requests,  shall  be  brought  against 
any  person  residing  &c.,  within  the  jurisdiction 
thereof,  in  any  other  Court  whatsoever ; "  and 
therefore  you  have  a  verdict  upon  a  plea  thut 
^es  to  the  whole  cause  of  action 

Rule  refased. 

Kennedy  v.  Watton,  M.  T.  1843. 


THE  EDITOR'S  LETIER  BOX. 


A.  Y.  Z  should  answer  all  the  questions  he 
can.  His  knowledge  of  Conveyancing  will  as- 
sist him  in  that  department.  He  should  pre- 
pare himself  by  readinf^,  in  the  others.  The 
Examiners  have  to  certify  that  he  is  fit  and 
capable  to  act  as  an  attorney  and  solicitor. 
How  can  this  be  done,  if  he  is  uoal>le  to 
answer  a  sufficient  number  of  the  questions 
satisfactorily  }  Judging  from  his  letter,  our 
correspondent  is  an  intellij^ent  person,  and 
will  readily  acquire  the  decree  of  knowledge 
expected  from  him.  The  questions  at  each 
examination  have  been  published  in  the  Legral 
Observer  from  the  com  mencenient.  The  caiu 
didate  should  exercise  himself  by  answerinf^ 
them. 

We  readily  adnit  to  '*  A  Practisioi;  Solici- 
tor" that  we  should  be  subject  to  *'  ^rave 
blame"  if  we  neglected  to  notice  any  grievances 
of  the  profession.  We  also  venture  to  think 
that  we  should  have  little  chance  of  infiueacing 
persons  in  authority  if  we  advanced  complaints 
that  were  not  well  grounded. 

The  Letter  on  Courts  Leer,  High  Constables, 
&c.,  shall  receive  early  attention. 

\^'c  cannot  venture  to  recommend  to  '*  A 
Young  Subscriber"  any  other  works  than  those 
mentioned  in  the  Articled  Clerk's  ManuiU, . 

We  think  that  neither  a  solicitor  nor  his 
client,  under  the  present  law,  can  safely  refuse 
the  tender  of  a  debt  on  the  ground  that  the 
debtor  refuses  to  pay  the  solicitor's  charge  for 
the  letter  requiring  payment  of  such  debt 


The  4th  part  of  the  Analytical  Digest  of  all 
the  cases  in  all  the  Couits,  for  1843,  is  now 
poblished. 


Sfie  ILesal  eh»tthtv. 


SATURDAY,  NOVEMBER  25,  1843. 


Perttntt,  et  nescire  malum  Mt,  agitamoB, 


Ho  RAT. 


THB  EQUITABLE  JURISDICTION  OF 
COURTS  OP  COMMON  LAW. 

LoBD  CoKB  has  stated  that  three  things  are 
to  be  judged  of  in  a  court  of  equity— covin 
(or  fraud),  accident,  and  breach  of  confi- 
dence,^ But  to  pass  over,  for  the  present,  the 
other  matters,  fraud  is,  in  many  cases,  cog- 
nizable in  a  court  of  law.  Thus,  for  ex- 
ample, reading  a  deed  falsely  to  an  illiterate 
person,  whether  it  be  so  read  by  the  grantee 
or  by  a  stranger,  avoids  it  as  to  the  other 
party  at  law.^  And  a  release  obtained  by 
fraud  will,  in  a  strong  case,  be  set  aside. 
Thus,  in  Legh  v.  Legh,^  Btdler,  J.,  says, 
"  there  are  many  cases  in  which  the  court 
has  set  aside  a  release  given  to  prejudice  the 
real  plaintifF,  and  in  all  cases  where  the  re- 
lease is  fraudulent,  the  court  is  bound  to  in- 
terfere. All  the  cases  depend  on  circum- 
stances. If  the  release  be  fraudulent,  the 
court  will  attend  to  the  application."  In 
Barker  v.  Richardson,^  Mullock,  B.,  says, 
"The  courts  have  examined  the  jurisdiction 
sought  to  be  enforced  in  this  case  on  se- 
ven! occasions  since  the  case  of  Payne  v. 
Rogerit*  in  which  the  court  set  aside  a  re- 
lease given  hy  a  tenant  in  whose  name  a 
landlord  had  instituted  proceedings  for  an 
encroachment  on  his  common."  As  to  set- 
ting aade  the  release  itself,  however,  the 
power  of  a  court  at  law  has  been  recently 
doubted.  In  Phillips  v.  Clagett,^ Parke,  B., 
says,  "  The  courts  have,  in  numerous  cases, 


•  4  Inst.  84. 

*  Thorogood's  Case,  2  Co.  90. 
e  1  B.  &  P.  447. 

«t  1  Y.  &  J.  362. 

•  7  Dong.  407. 
M1M.&W^93. 
VOL.  xxvxr.— NO.  816. 


which  have  been  cited,  properly  exercised 
that  jurisdiction  by  setting  aside  the  plea  of 
a  release ;  it  seems  in  some  of  the  cases  that 
they  have  done  more  than  this,  for  they 
have  set  aside  the  release  itself.  I  appre- 
hend that  to  have  been  per  incvriam,  for  I 
cannot  understand  what  authority  the  court 
has  to  do  that ;  all  they  can  do  is  not  to 
allow  the  release  to  be  pleaded."  But,  be 
this  as  it  may,  a  court  of  law  will  so  deal 
with  a  release,  or  other  instrument,  ob- 
tained by  fraud,  as  to  prevent  a  party  im- 
plicated in  the  fraud,  obtaining  benefit 
under  it.  Thus  Bayley,  B.,  says,?  "  A  re- 
lease may  be  most  unjust,  and  if  the  court 
sees  that  it  is  so,  they  will  interfere."  And 
in  Aston  v.  Booth,^  Dallas,  C.  J.,  said,  "  It 
is  quite  clear  that  one  plaintiff  may  release 
a  cause  of  action  brought  by  two,  and 
therefore  the  courts  have  laid  it  down  as  a 
leading  principle  that  a  release  may  be  set 
aside  3  there  be  fraud  between  the  parties,, 
but  that  the  party  appl3dng  must  make  out 
a  very  strong  case  of  friud." 

And  a  court  of  law  will,  in  frust,  give  the 
same  relief  to  the  parties  as  a  court  of  equity 
would.  "  It  has  heen  the  practice  of  courts 
of  law,"  says  Lord  Abinger,  C.  B.,  "  (espe- 
cially in  modem  times,)  when  they  see  that 
justice  requires  the  interference  of  a  court 
of  equity,  and  that  a  court  of  equity  would 
interfere  in  any  such  case  to  save  parties  the 
expense  of  proceeding  in  a  court  of  equity, 
by  giving  them  the  aid  of  the  equitable  juris- 
diction of  a  court  of  common  law,  to  enable 
them  to  effect  the  same  purpose.  From  that 
principle  has  arise^  the  interference  of  courts 
of  common  law  in  many  of  the  cases  which 


s    Nerbert  v.  Ptgg^i,  2  Cro.  &  M.  384. 
h  4  Moore,  192. 
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liave  been  cited,  where  they  have  prevented 
a  plea  of  release  or  any  other  matter  of  the 
same  sort  from  being  pleaded,  and  where 
they  have  seen  clearly  and  distinctly  that  a 
court  of  equity  would  deckre  the  release  to 
be  void,  they  set  the  release  aside  in  order 
to  save  the  parties  the  necessity  of  having 
recourse  to  a  tedious  and  certainly  some- 
times an  expensive  litigation.  But  there  axe 
cases  where,  without  doubt,  they  would  not 
have  allowed  the  release  to  be  set  up.  In 
the  cases  cited  whether  the  release  has  been 
given  by  one  party  in  fraud  of  another,  and 
in  collusion,  or  otherwise,  by  a  mere  nominal 
plaintiff  having  no  interest  whatever  in  the 
subject  matter  of  the  action,  or  under  other 
circumstances  of  the  same  character  which 
perhaps  may  be  found  in  other  cases ;  the 
ruling  principle  which  has  governed  the 
^urts  has  1}een  that  it  ha«  appeared  mani* 
feat  that  a  court  of  equity  coidd  do  nothing 
qlse  but  set  the  release  aside."  Under  all 
the  circumstances  of  the  case  before  them, 
the  court,  however,  declined  to  set  the  par- 
ticular release  aside,  and  AUerson,  B.,  said, 
"  The  court  only  interferes  in  a  plain  case, 
when  the  act  done  in  releasing  the  debt  is 
clearly  in  fraud  of  the  plaintiff,  or  contrary 
to  some  agreemept  between  him  and  the 
releasor.' 


THE  STATE  OF  THE  COURT  OF 
CHANCERY. 


Ths  decline  qf  the  business  of  the  Court  of 
Chaiicery  is  now  an  admitted  ftuct;  and 
having  called  the  attention  of  the  profession 
to  it,  and  pointed  out  what  we  consider  to 
be  the  proper  remedy ->  viz .,  the  reduction  of 
the  fees— we  have  no  wish  to  aggravate  the 
grievance  by  dwelling  at  length  on  it.  We 
do  not  think  it  right  to  place  the  whole 
responsibility  of  the  present  state  of  things 
on  the  Lord  Chancellor,  although  it  must 
be  admitted  that  the  sin  of  omission  is  pro- 
perly to  be  ascribed  to  him.  If  he  had 
employed  his  usual  sagacity  to  the  details 
both  of  the  Six  Clerks'  Act,  and  Lunacy 
Act,  the  suitors  of  his  court  would  not  now 
have  so  much  reason  to  complain.  His 
Lordship  appears  to  be  too  fond  of  trusting 
to  others  in  matters  Immediately  concerning 
his  own  department ;  and  we  must  respect- 
fully remind  him  that,  although  no  one  is 
disposed  to  blame  him  for  intentional  errors, 
there  it  a  very  general  opinion^  that  he  is 
too  willing  to  take  things  easily ; — to  allow 
the  details  of  a  measure  to  be  settled  by 

«  PAiilip  V.  Claggett,  11  Mec.  &  W.  84. 


others ;  and  thus  it  is  that  many  of  the 
objectionable  parts  of  those  bills  have  been 
allowed  to  creep  in.  But,  passing  from 
this  ungrateful  subject,  which,  what  we 
heai:  suround  us,  would  authorize  us  to 
put  in  stronger  language,  we  wish  to  say 
a  word  as  to  the  Master's  office ;  and  here 
we  understand  there  is  no  want  of  .work. 
Is  not  this  the  time  then,  we  would  ask, 
when  the  transfer  of  some  of  the  business 
in  the  Master's  office  to  the  Judge's  might 
be  safely  attempted  ?  We  have  long  urged 
the  trial  of  this  scheme,  and  now  it  might 
surely  be  attempted  with  advantage.  Two 
of  the  Judges  of  the  Court  have,  confessedly, 
very  little  to  do ;  and  in  the  earlier  part  of 
this  week,  one  of  the  learned  Vice  Chancellors 
had  positively  no  paper;  and  no  attend- 
ance whatever  took  place  in  his  Court. 
Surely  then,  it  might  be  well  to  see  whe- 
ther, if  the  Master  cannot  assist  the  Judges, 
the  Judges  might  not  assist  the  Master,  in 
disposing  of  that  part  of  the  business  which 
is  strictly  judicial  ? 


CONSOLIDATION  OP  THE  LAW. 

We  have  the  gratification  of  finding  firom 
time  to  time  that  many  of  our  recommenda- 
tions have  gradually  gained  ground,  and  al-. 
though  we  have  rarely  space  for  a  very  full 
discussion  of  our  views  on  the  important 
flatters  that  come  before  us;  yet,  by  conr 
tinually  keeping  them  before  the  public, 
they  continue  to  increase  in  strength. 
Thus  have  we  seen  some  of  our  suggestiqns 
pass  into  law,  as  to  which  we  take  no  fur- 
ther merit  than  the  humble  one  of  keeping 
to  our  point.  Among  other  objects,  which 
we  have  for  many  years  lost  no  opportunity 
of  forwarding,  the  consolidation  of  the  sta- 
tute and  commqn  law  has  been  one^  and  it 
was  with  great  pleasure  that  we  very  recently 
recorded  the  powerful  co-operation  of  Lord 
Brougham  in  this  great  work.  We  are  glad  to 
find  that  our  opinions  are  also  shared  by  the 
Times,  which  is  not  only  the  paper  of  the 
greatest  influence  and  circulation,  but  by  far 
the  best  informed  on  all  legal  matters.  "  The 
law  of  this  country"—  says  this  journal  on, 
Tuesday  last,  in  one  of  its  leading  articles — . 
''our  uncertain,  expensive  law,  is  the  great 
unreformed  evil  still  remaining  to  us  from 
time  of  pld.  To  alter  it  in  all  the  par- 
ticulars that  need  alteration^  to  supply  all 
its  deficiencies,  to  cure  all  its  anomalies,  to 
make  it  available  for  the  poor  as  well  as  for 
the  rich,  for  redress  and  protection,  as  well 
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t6  for  extortion  and  delay — this  task,  no 
doubt,  votdd  be  tedious  and  difficult. 
Many  VfiXL  even  say  it  would  be  imprac* 
ticable,  and  there  may,  therefore,  be  more 
room  for  regret  than  for  surprise  that  it  is 
not  attempted.  But  though  it  be  an  arduous 
matter  to  render  the  jurisprudence  of  this 
country  what  it  should  be,  surely  it  cannot 
possibly  be  impossible  to  let  us  know  a  little 
more  clearly  what  it  is— to  declare  in  some 
tolerably  intelligible  form  what  the  state 
means  tiiat  its  subjects  should  regard  as  the 
rules  of  the  existing  law,  and  to  clear  those 
rules  from  the  contradictory  enactments  and 
decisions  which  now  embarrass  them.  Thus 
much  we  may  hsrlj  ask  for  without  being 
guilty  of  any  very  chimerical  proposition." 
And  then  the  writer  urges  that  the  work 
should  be  commenced  by  the  consolidation 
of  the  criminal  law,  thinking  that  '*  in  truth 
the  consolidation  of  the  law  is  a  thing  in 
itself  so  reasonable,  that  under  the  present 
circumstances  of  the  government  and  of  the 
quesdon,  we  cannot  believe  it  will  remain 
long  without  further  advancement."  We 
are  rejoiced  to  think  that  this  question  is 
making  such  progress. 

PRIVY  COUNCILLORS  AT  THE  BAR. 

Wi  see  that  some  objection  has  been  raised 
by  the  newspapers  to  Privy  Councillors 
practising  at  the  bar,  as  tending  to  a  con- 
founding of  ranks.  We  apprehend  there 
n  nothing  whatever  in  this  objection*  The 
Attorney  General  was  formerly  frequently 
created  a  Privy  Councillor,  although  of  late 
years  it  has  not  been  usual  to  make  him 
"right  honorable."  The  Attorney  General 
of  Ireland,  is  to  this  day,  always  made  a 
Privy  Councillor  of  Ireland ;  but  in  Eng- 
land, if  unattended  by  office,  the  rank 
confers  nothing  but  precedence.  The  oath 
of  a  Privy  Councillor  consists  in  seven 
things: — 1.  To  advise  the  king  according 
to  the  best  of  his  cunning  and  discretion. 
2.  To  advise  for  the  king's  honour  and 
good  of  the  public,  without  partiality, 
thorough  affection,  love,  meed,  doubt  or 
dread.  3.  To  keep  the  king's  counsel  secret. 
4.  To  avoid  competition.  5.  To  help  and 
strengthen  the  execution  of  what  shall  be 
then  resolved.  6.  To  withstand  all  persons 
who  wouM  attempt  the  contrary ;  and  lastly, 
in  general,  7.  To  observe,  keep,  and  do 
all  that  a  good  and  true  councillor  ought 
to  do  to  hia  sovereign  Lord.  S«e  4  Inst. 
54;  1  BU.  Com.  241.  We  see  nothing 
inconsistent  in  any  part  of  this  oath  with 
practising  at  th<  Bar. 


PRACtlCAL  POINTS 
OF  GENERAL  INTEREST. 

infant's  necbssaribs. 

In  Peters  v.  Fleming,  Parke,  B.,  says,  '^  it  is 
perfectly  clear  that  from  the  earliest  time 
down  to  the  present,  the  word  necessaries 
was  not  confined,  in  its  strict  sense,  to  such 
articles  as  were  necessary  to  the  support  of 
life,  but  extended  to  articles  fit  to  maintain 
the  particular  person  in  the  state,  station, 
and  degree  of  life  in  which  he  is."  But 
where  the  infant  is  an  under  graduate  at 
Trinity  College,  Cambridge,  it  was  held 
that  a  bill  which  consisted  of  chaiges  for 
dinners,  deserts,  pastry  and  fruit,  extending 
from  December  13th,  1840,  to  January  7th, 
1842,  and  amounting  in  the  whole  to 
71.  Os.  Id.t  could  not  be  allowed  as  neces- 
saries ;  among  the  items  were  the  following : 

1841.                                               9.  d. 
Feb.  17. — Soda     water  and    acidu- 
lated drops     1  6 

Mar.  22. — Lozenges 0  4 

April  13. '-Oranges,    jelly,    biscuits 

and  pastry 9  9 

Lord  Abinger,  C.  B.,  said,  **  the  question  is 
whether,  on  the  face  of  this  bill,  we  see  any 
articles  that  we  think  should  have  been 
considered  by  the  jury,  under  all  the  cir- 
cumstances of  the  case,  as  necessaries,  and 
we  think  there  are  none  "  Parke,  B.,  said, 
'*  This  is  the  case  of  a  young  man  resident 
in  the  town,  and  haviDg  from  his  college 
every  thing  necessary  for  a  person  ta  statu 
pupillari.  The  only  items  which  could 
possibly  be  necessary,  are  those  to  which 
reference  has  been  omde.  If  there  had  been 
any  explanation  of  the  circumstances  under 
which  they  were  supplied,  it  might  possibly 
have  varied  the  case,  but  no  explanation 
whatever  is  given  of  them."  Brooker  ▼. 
Scott,  11  Mee.&  W.  67. 


CHANGES  IN  THE  LAW  IN  THE  LAST 
SESSION  OF  PARLIAMENT. 

THK  RB6VLATI0N  OP  TflKATRBS, 

6  &  7  Vict.  c.  68. 

An  Act  for  regulating  Theatres. 

[22d  August,  184.3.J 
{Concluded from  page  3/.] 

1 0.  Proviso  for  the  universities  of  (kford  and 
Cambridge, — Provided  alivuys,  and  be  itenvcted, 
that  nu  such  licence  shall  be  in  furce  witbin  the 
precincts  of  either  of  the  universities  of  Oxford 
or  Cambridge,  or  within  fourteen  miles  of  the 
city  of  Oxfurd  or  town  of  Cambridge,  wiUi^at 
E  3 
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the  consent  of  the  Chancellor  or  Vice  Chan- 
cellor of  each  of  the  said  universities  respec- 
tively ;  and  that  the  rules  for  the  manaofetnent 
of  any  theatre  which  shall  be  licensed  with 
such  consent  within  the  limits  aforesaid  shall 
be  subject  to  the  approval  of  the  said  Chancellor 
or  Vice  Chancellor  respectively ;  and  in  case  of 
the  breach  of  any  of  the  said  rules,  or  of  any 
.  condition  on  which  the  consent  of  the  Chan- 
cellor or  Vice  Chancellor  to  grant  any  such 
licence  shall  have  been  sfiven,  it  shall  be  lawful 
for  such  Chancellor  or  Vice  Chancellor  respec- 
tively to  annul  the  licence,  and  thereupon  such 
licence  shall  become  void. 

11.  Penalty  on  persons  performing  in  unit- 
censed  places. — And  be  it  enacted,  that  every 
person  who  for  hire  shall  act  or  present,  or 
cause,  permit,  or  suffer  to  be  acted  or  presented, 
any  part  in  any  stage  play,  in  any  place  not 
being  a  patent  theatre  or  duly  licensed  as  a 
theatre,  shall  forfeit  such  sum  as  shall  be 
awarded  by  the  court  in  which  or  the  justices 
by  whom  he  shall  be  convicted,  not  exceedinir 
ten  pounds  for  every  day  on  which  he  shall  so 
offend. 

12.  No  new  plays  or  additions  to  old  ones  to 
be  acted  until  submitted  to  the  Lord  Chamberlain. 
—And  be  it  enacted,  that  one  copy  of  every 
new  stage  play,  and  of  every  new  act,  scene, 
or  other  part  added  to  any  old  sta^e  play,  and 
of  every  new  prologue  or  epilogue,  and  of 
every  new  part  added  to  an  old  prologue  or 
epilogue,  intended  to  be  produced  and  acted 
for  hire  at  any  theatre  in  Great  Britain, 
shall  be  sent  to  the  Lord  Chamberlain  of 
her  Majesty's  household  for  the  time  being, 
seven  days  at  least  before  the  first  acting  or 
presenting  thereof,  with  an  account  of  the 
theatre  where  and  the  time  when  the  same  is 
intended  to  be  first  acted  or  presented,  signed 
by  the  master  or  manager,  or  one  of  the  masters 
or  managers,  of  such  theatre;  and  during  the  said 
seven  days  no  person  shall  for  hire  act  or  pre- 
sent  the  same,  or  cause  the  same  to  be  acted  or 
presented  ;  and  in  case  the  Lord  Chamberlain, 
either  before  or  after  the  expiration  of  the  said 
period  of  seven  days,  shall  disallow  any  play, 
or  any  act,  scene,  or  part  thereof,  or  any 
prologue  or  epilogue,  or  any  part  thereof,  it 
shall  not  be  lawful  for  any  person  to  act  or 
present  the  same,  or  cause  the  same  to  be 
acted  or  presented,  contrary  to  such  disallow- 
ance. 

13.  Fees  to  be  paid  for  examination  of  plays, 
fyc, — And  be  it  enacted,  that  it  shall  be  lawful 
tor  the  Lord  Chamberlain  to  charge  such  fees 
for  the  examination  of  the  plays,  prologues, 
and  epilogues,  or  parts  thereof,  which  shall  be 
sent  to  him  for  examination,  as  to  him  from 
time  to  time  shall  so  seem  fit,  according  to  a 
scale  which  shall  be  fixed  by  him,  such  fee  not 
being  in  any  case  more  than  two  guineas,  and 
such  fees  shall  be  paid  at  the  time  when  such 
plays,  prologues,  and  epilogues,  or  parts  thereof, 
shall  be  sent  to  the  Lord  Chamtterlain ;  and 
the  said  period  of  seven  days  shall  not  begin 
to  run  in  any  case  until  the  said  fee  shall  have 
been  paid  lo  the  Lord  Chamberlain,  or  to 
some  officer  deputed  by  him  to  receive  the 
lame. 


14.  The  Lord-  Chamberlain  may  forbid  any 
p/fly.— And  be  it  enacted,  that  it  shall  be  law- 
ful for  the  Lord  Chamberlain  for  the  time 
being,  whenever  he  shall  be  of  opinion  that 
it  is  fitting  for  the  preservation  of  good  man- 
ners, decorum,  or  of  the  public  peace  so  to 
do,  to  forhid  the  acting  or  presenting  any 
stage  play,  or  any  act,  scene,  or  part  thereof, 
or  any  prologue  or  epilogue,  or  any  part  thereof, 
anywhere  in  Great  Britain,  or  in  such  theatres 
as  he  shall  specify,  and  either  absolutely  or 
fur  such  time  as  he  shall  think  fit. 

15.  Penalty  for  aet'mg  plays  before  they  are 
aUoyoed  or  after  they  have  been  disallowed. — And 
be  it  enacted,  that  every  person  who  for  hire 
shall  act  or  present,  or  cause  to  he  acted  or 
presented,  any  new  stage  play,  or  any  act,  scene, 
or  part  thereof,  or  any  new  prologue  or  epi- 
logue, or  any  part  thereof,  until  the  same  shall 
have  been  allowed  by  the  Lord  Chamberlain, 
or  which  shall  have  been  disallowed  by  him, 
and  also  every  person  who  for  hire  shall  act 
or  present,  or  cause  to  be  acted  or  presented, 
any  stage  play,  or  any  act,  scene,  or  part  thereof, 
or  any  prologue  or  epilogue,  or  any  part  thereof, 
contrary  to  such  prohihiiion  as  aforesaid,  shall 
for  every  such  offence  forfeit  ?uch  sum  aa  shall 
be  awarded  by  the  court  in  which  or  the  justices 
by  whom  he  shall  be  convicted,  not  exceeding 
the  sum  of  fifty  pounds ;  and  every  licence  (in 
case  there  be  any  such)  by  or  under  which  the 
theatre  was  opened,  in  which  such  offence 
shall  have  been  committed,  shall  become  ab- 
solutely void. 

1 6.  What  shall  be  evidence  of  acting  for  hire. 
And  be  it  enacted,  that  in  every  case  in  which 

any  money  or  other  reward  shall  be  taken  or 
charged,  directly  or  indirectly,  or  in  which  the 
purchase  of  any  article  is  made  a  condition  for 
the  admission  of  any  person  into  any  theatre  to 
see  any  stage  play,  and  also  in  every  case  in 
which  any  stage  play  shall  be  acted  or  presented 
in  any  hou«e,  room,  or  place  in  which  distilled 
or  fermented  exciseable  liquor  shall  be  sold, 
every  actor  therein  shall  be  deemed  to  be  acting 
for  hire.  * 

17i  Proof  of  licence  in  certain  cases  to  lie  on 
the  party  flcciwed— And  be  it  enacted,  that  in 
any  proceedings  to  be  instituted  against  any 
person  for  having  or  keeping  an  unlicensed 
iheaire,  or  for  acting  for  hire  in  an  unlicensed 
theatre,  if  it  shall  be  proved  that  such  theatre 
is  used  for  the  public  performance  of  stage 
plays,  the  burden  of  proof  that  such  theatre  is 
duly  licensetl  or  authorized  shall  lie  on  the 
party  accused,  and  until  the  contrary  shall  be 
proved  such  theatre  shall  be  taken  to  be  un- 
licensed. 

18.  Proceedings  begun  before  the  passing  of 
t?tis  act  may  be  discontinued.— And  be  it  enac- 
ted, that  after  the  passing  of  this  act  it  shall  be 
lawful  for  any  person  agamst  whom  any  action 
or  information  shall  have  been  commenced,  for 
the  recovery  of  any  forfeiture  or  pecuniary 
penalty  incurred  under  the  said  act  of  the  tenth 
year  of  the  reign  of  King  George  the  Second, 
to  apply  to  the  court  in  which  such  action  or 
information  shall  have  been  commenced,  if 
such  court  shall  be  sitting,  or  if  such  court 
^  shall  not  be  sitting  to  any  judge  of  either  of 
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the  Saperior  Courts  at  Westminster,  for  an 
order  that  such  action  or  information  shall  be 
discontinued,  upon  payment  of  the  costs  thereof 
incurred  to  the  time  of  such  application  beinir 
made,  such  costi  to  be  taxed,  according  to 
the  practice  of  such  court;  and  every  such 
court  or  judge  (as  the  case  may  be),  upon 
such  application,  and  proof  that  sufficieuc 
ooticeha?  been  given  to  the  plaintiff  or  informer, 
or  to  his  attorney,  of  the  application,  shall 
make  such  order  as  aforesaid ;  and  upon  the 
uakio^  such  order,  and  payment  or  tender  of 
sQcb  costs  as  aforesaid,  such  action  or  infor- 
iDstioQ  shall  be  forthwith  discontinued. 

19.  Penalties  how  to  be  recoverable, — And  be 
it  entcted,  that  all  the    pecuniary  penalties 
imposed  by  this  act  for  offences  committed  in 
fing^land  may  be  recovered  in  any  of  her  Ma- 
jesty's Courts  of  Record  at  Westminster,  and 
for  offences  committed  in  Scotland  by  action 
or  saminary  complaint  before  the  court  of 
sessioD  or  justiciiiry  there,  or  for  offences  com- 
mitted in  any  part  of  Great  Britain  in  a  sum- 
mary wsy  before  two  justices  of  the  peace  for 
any  county,  riding,  division,  liberty,  city,  or 
borough  where  any  such  offence  shall  be  com- 
mitted, by  the  oath  or  oaths  of.  one  or  more 
credible  witness  or  witnesses,  or  by  the  con- 
fessioo  of  the  offender,  and  in  default  of  pay- 
ment of  such  penalty  together  with  the  costs, 
tbe  same  may  be  levied  by  distresss  and  sale  of 
the  offender's  goods  and  chattels,  rendering 
tbe  overplus  to  such  offender,  if  any  there  be. 
above  the  penalty,  C(»sts,  and  charge  of  distress; 
ind  for  want  of  lufficient  distress  the  offender 
may  be  imprisoned  in  the  common  gaol  or 
bouse  of  correction  of  any  such  county,  ridmg, 
division,  liberty,  city,  or  borough  for  any  time 
not  exceeding^  six  calendar  months. 

20.  Appeal. — And  be  it  enacted,  that  it  shall 
be  lawful  for  any  person  who  shall  think  him- 
self aggrieved  by  any  order  of  such  justices  of 
the  pesce  to  appeal  therefrom  to  the  next  ge- 
neral ^or  quarter  session  of  the  peace  to  be 
faoldeo  for  the  said  county,  riding,  division, 
liberty,  city,  or  borough,  whose  order  therein 
shall  be  final. 

21.  Appropriation  of  penalties. — And  be  it 
enacted,  that  the  said  penalties  for  any  offence 
against  this  act  shall  be  paid  and  applied  in 
the  first  instance  toward  defraying  the  expences 
incurred  by  the  prosecutor,  and  the  residue 
thereof  (if  any)  shall  be  paid  to  the  use  of  her 
Majesty,  her  heirs  and  successors. 

22.  Limitation  of  actions. — Provided  ai  ways, 
snd  be  it  enacted,  that  no  person  shall  be 
liable  to  be  prosecuted  for  any  offence  against 
this  act  unless  such  prosecution  shall  be  com- 
menced within  six  calendar  months  after  the 
offence  committed. 

2.3.  Interpretation  of  Act. — And  be  it  enacted, 
that  in  this  act  the  word  **  stage  play"  shall  be 
taken  to  include  every  tragedy,  comedy,  farce, 
opera,  burletta,  interlude,  melodrama^  panto- 
mime, or  other  entertainment  of  the  stage, 
or  any  part  thereof:  provided  always,  that 
nothing  herein  contained  shall  be  construed 
to  apply  to  any  theatrical  representation  in 
uy  booth  or  show  which  by  the  justices  of 


the  peace,  or  other  persons  having  autho- 
rity in  that  behalf,  shall  be  allowed  in  any 
lawful  fair,  feast,  or  customary  meeting  of  the 
like  kind. 

24.  Limits  of  the  act. — And  be  it  enacted, 
that  this  act  shall  extend  only  to  Great  Britain. 

*J6.  Act  may  be  amended  this  session. — And; 
be  it  enacted,  that  this  act  may  be  amended 
or  repealed  by  any  act  to  be  passed  in  this  ses- 
sion of  parliament. 

SUPPRESSION  OF  SLAVE  TRADE. 

6  &  7  Vict.  c.  98. 
An  Act  for  the  more  effectual  suppression  of 
the  Slave  Trade.       [24th  August,  1843.] 
1.  5  G.  4.  c.  113.— 7%^  recited  act  and  this 
act  shall  apply  to  all  British  suhjects  wherever  re- 
siding. — Whereas  an  act  was  passed  in  the  fifth 
year  of  the  reign  of  king  George  the  fourth,  inti- 
tuled "An  Act  to  amend  and  consolidate  the  law 
relating  to  the  Abolition  of  the  Slave  Trade," 
whereby  it  is  enacted  (among  other  things), 
that  it  shall  not  be  lawful  (except  in  such  spe- 
cial cases  as  are  herein-after  mentioned)  for 
any  persons  to  deal  or  trade  in,  purchase,  sell, 
barter,  or  transfer,  or  to  contract  for  the  deal- 
ing or  trading  in,  purchase,  sale,  barter,  or^ 
transfer  of  slaves  or  penons  intended  to  be 
dealt  with  as  slaves  ;  or  to  carry  away  or  re- 
move, or  to  contract  for  the  carrying  away  or 
removing  of  slaves  or  other  persons  as  or  in 
order  to  their  being  dealt  with  as  slaves ;  or  to 
import  or  bring,  or  to  contract  for  the  import- 
ing or  bringing,  into  any  place  whatsoever, 
slaves  or  other  persons  as  or  in  order  to  their 
being  dealt  with  as  slaves ;  or  to  ship,  tranship, 
embark,  receive,  detain,  or  confine  on  board, 
or  to  contract  for  the  shipping,  transhipping^ 
embarking,  receiving,  detaining,  or  confining 
on  board  of  any  ship,  vessel,  or  boat,  slaves  or 
other  persons  for  the  purpose  of  their  being 
carried  away  or  removed  as  or  in  order  to  their 
being  dealt  with  as  slaves ;  or  to  ship,  tranship, 
embark,  receive,  detain,  or  confine  on  board, 
or  to  contract  for  the  shipping,  transhipping, 
eiul>arking,  receiving,  detaining,  or  confining 
on  board,  of  any  ship,  vessel,  or  boat,  slaves 
or  other  persons  for  the  purpose  of  their  being 
imported  or  brought  into  any  place  whatsoever 
as  or  in  order  to  their  being  dealt  with  as 
slaves ;  or  to  fit  out,  man,  navigate,  eqnip,  de- 
spatch, use,  employ,  let,  or  take  to  freight  or 
on  hire,   or  to  contract  for  the  fitting  out, 
manning,  navigating,  equipping,  despatching, 
using,  employing,  letting,  or  taking  to  freiirht  or 
on  hire,  any  ship,  vessel,  or  boat,  in  order  to 
accomplish  any  of  the  objects  or  the   con- 
tracts in  relation  to  the  objects  which  objects 
and    contracts  have    herein-before  been   de^ 
clared  unlawful;  or  to  lend  or  advance,  or 
become  security  for  the  loan  or  advance,  or 
to  contract  for  the  lending  or  advancing,  or 
becoming  security  for  the  loan  or  advance  of 
money,  goods,  or  effects  employed  or  to  be 
employed  in  accomplishing  any  of  the  objects 
or  the  contracts  in  relation  to  the  objects  which 
objects  and  contracts  have  herein-before  been 
declared  unlawful ;  or  to  become  guarantee  or 
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tfecnHty,  or  to  contract  for  the  becoming 
guarantee  or  lecurrty,  for  agents  employed  or  to 
be  employed  in  aecomplUbing  any  of  the 
objects  or  the  contracti  in  relation  to  the 
objects  which  objects  and  contracts  have 
Lerein-before  been  declared  unlawful;  or  in 
any  other  manner  to  en^a^  or  to  contract  to 
engage,  directly  or  indirectly,  therein,  as  a 
partner,  agent,  or  otherwise;  or  to  ship, 
tranship,  lade,  receive,  or  put  on  board, 
or  to  contract  for  the  shipping,  tranship- 
ping, la<Ung,  receiving,  or  putting  on  board 
of  any  ship,  vessel,  or  boat,  money,  goods,  or 
effects  to  be  employed  in  accomplishing  any 
of  the  objects  or  the  contracts  in  relation  to 
the  objects  which  objects  and  contracts  have 
herein-before  been  declared  unlawful ;  or  to 
take  the  charge  or  command,  or  to  navigate  or 
enter  and  embark  on  board,  or  to  contract  for 
t4ie  taking  the  charge  or  command,  or  for  the 
navigating  or  entering  and  embarking  on  board 
of  any  ship,  vessel,  or  boat,  as  captain,  mas- 
ter, mate,  petty  officer,  surgeon,  super-cargo, 
seaman,  marine,  or  servant,  or  in  any  other 
capacity,  knowing  that  such  ship,  vessel, 
or  boat  is  actually  employed,  or  is  in  the 
same  voyage,  or  upon  the  same  occasion,  in 
respect  of  which  they  shall  so  take  the  chanre 
or  command,  or  nav^ate  or  enter  and  embark, 
or  contract  so  to  do  as  aforesaid,  intended  to 
be  employed  in  accomplishing  any  of  the  ob- 
jects or  the  contracts  in  relation  to  the 
objects  which  objects  and  contracts  have 
lierein- before  been  declared  unlawful;  or  to 
insure  or  to  contract  f<ir  the  insuring  of  any 
slaves,  or  any  property,  or  other  subject  matter 
engaged  or  employed  or  intended  to  be  engaged 
or  employed  in  accomplishing  any  of  the  ob- 
jects or  the  contract!  in  relation  lo  the  objects 
which  obiects.and  contracts  have  herein-before 
been  declared  unlawful :  and  whereas  it  is  ex- 
pedient that  from  and  after  the  commencement 
of  this  act  the  provisions  of  the  said  act  herein- 
before recited  shall  be  deemed  to  apply  to,  and 
extend  to  render  unlawful,  and  to  prohibit  the 
several  acts,  matters,  and  things  therein  men- 
tk>ned  when  committed  by  British  subiects  in 
foreign  countries  and  settlements  not  belonging 
to  die  British  crown,  in  like  manner  and  to  all 
intents  and  purposes  as  if  the  same  were  done 
or  committed  by  such  persons  within  the  Bri- 
tish dominions,  coloniea,  or  settlements ;  and 
it  is  expedient  that  further  provisions  should 
be  made  for  the  more  e£fectual  sn|>pression  of 
the  slave  trade,  and  of  certain  practices  tending 
to  promote  and  encourage  it :  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  content  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  parliament  assembled^  and  by  the 
authority  of  the  same,  that  all  the  provisions  of 
the  sakl  consolidated  Slave  Trade  Act  herein- 
before recited  and  of  this  present  act  shall, 
from  and  after  the  coming  into  operation  of 
this  act,  be  deemed  to  extend  and  apply  to 
British  subjects  wheresoever  reaidingor  being, 
Bsd  whether  within  the  domiftions  of  Ihe  Bri- 
tish crown  or  of  any  foreign  country;  and  all 
the  acveral  matters  and  things  prelubitcd  by 


the  said  consolidated  Slave  Trade  Act  or  this 
present  act,  when  committed  b^  British  sub- 
jects, whether  within  the  dominions  of  the 
British  crown  or  in  any  foreign  country,  ext.-ept 
only  as  is  herein- uter  excepted,  shall  be 
deemed  and  taken  to  be  offences  committed 
against  the  said  several  acts  respectively,  and 
•hall  be  dealt  with  and  punished  accordingly. 
Provided  neverthelsss  that  nothing  herein  con- 
tained shall  repeal  or  alter  aoy  of  the  provisions 
of  the  said  act. 

3.  9Fhat  pfTSimg  are  deiignated  hg  ihe  ierm 
shvee. — And  be  it  declared  and  enacted,  that  all 
persons  holden  in  servitude  as  pledges  for  debt, 
and  commonly  csJled  *'  pawns,''  or  by  whatso- 
ever other  name  they  may  be  called  or  known, 
shaH,  for  the  purposes  of  the  said  consolidated 
Slave  Trade  Act,  and  of  an  act  passed  in  the 
third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  intituled  "  An  Act  for  the 
abolition  of  slavery  throughout  the  British 
colonies,  for  promoting  the  industry  of  the 
manumitted  slaves,  and  for  compensating  the 
persons  hitherto  entitled  to  the  services  of  such 
slaves,"  and  of  this  present  act,  be  deemed  and 
construed  to  be  slaves  or  persons  intended  to 
be  dealt  with  as  slaves. 

3.  TYiai  of  offendere  againsi  ike  reciied  ae$ 
and  ihU  aci.  9  O,  4,  c.  31.— And  whereas  it 
is  expedient  to  make  further  provision  for  the 
trial  and  punishment  of  offenders;  be  it 
enacted,  that  all  offences  against  the  consoli- 
dated Slave  Trade  Act  or  against  this  present 
act,  which  shall  be  committed  bv  British  sub« 
jects  out  of  this  United  Kinc^aom,  whether 
within  the  dominions  of  the  British  crown  or 
in  any  foreign  country,  or  by  foreigners  within 
the  British  dominions,  except  in  pieces  where 
the  British  Admiral  has  jurisdiction,  may  be 
taken  cognizance  of,  inquired  into,  tried,  and 
determined  according  to  the  provisions  of  an 
act  passed  in  the  ninth  year  of  King  George 
the  Fourth,  intituled  •'  An  Act  for  consoli- 
dating and  amending  the  Statutes  in  England 
relative  to  Offences  against  the  Person." 

4.  Evidence  mny  be  taken  akroad,  and  lrerit#- 
miited  lo  ike  Court  of  Queen* ^  Benek^  IS  Q.  3, 
c,  13. — And  whereas  the  provisions  heretofore 
made  for  the  hearing  and  determining  in  Eng- 
Inad  of  offences  committed  against  the  Acts  for 
the  abolition  of  the  slave  trade  in  places  out  of 
this  United  Kingdom  have  been  found  in- 
effectual, by  reason  of  the  difficulty  of  proving 
in  this  kingdom  matters  and  things  done  else- 
where ;  be  it  enacted,  that  in  all  cases  of  in- 
dictment  or  information  laid  or  exhibited  in 
the  Court  of  Queen's  Bench  for  misdemeanors 
or  offences  committed  agauist  the  said  Acts  or 
agunst  this  present  Act  in  any  places  out  of 
the  United  Kingdom,  and  within  any  British 
colony,  settlement,  plantation,  or  territory,  it 
shall  aud  may  be  lawful  for  Her  Mfgesty's  said 
Court,  upon  motion  to  be  made  on  behalf  of 
the  prosecutor  or  defendant,  to  award  a  writ 
or  writs  of  mandamus,  requiring  the  chief 
justice  or  other  chief  judicial  officer  iu  such 
colony,  settlement,  plantation,  or  territory,  who 
are  hereby  respectively  tiuihurized  ami  re* 
quired  accordingly  to  hold  a  court,  with  aU 
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c^ofenieiit  tpeei,  for  the  examination  of  wit- 
nesses and  receiving  other  proofs  concemini^ 
the  matters  charge!  in  sucli  indictments  or  in- 
formattoDs  respectively,  and  in  the  meantime 
to  caose  public  notice  to  be  given  of  the  hold- 
ing of  such  courts,  and  summonses  to  be 
issued  for  tlie  attendances  of  witnesses  and  of 
agents  and  counsel  of  the  parties ;  and  such 
examination  as  aforesaid  shall  be  then  and  there 
openly  and  publicly  taken  in  the  said  court 
rha  wKe,  upon  the  resfpective  oaths  of  the 
persona  examined,  and  be  reduced  to  writing, 
and  be  sent  to  Her  Majesty  in  her  Court  of 
Queen's  Bench  (in  manner  set  forth  and  pre- 
scribed in  an  Act  passed  in  the  thirteenth  year 
of  George  the  Third,  chapter  sixty- three,  in- 
tituled '*  An  Act  for  establishing  certain  regu- 
lations for  the  better  management  of  the  affairs 
of  the  East  India  Company  as  well  in  India  as 
in  Europe) ;"  and  such  depositions,  being  doly 
taken  and  returned  according  to  the  true  intent 
and  meaning  of  this  act,  shall  be  allowed  and 
read,  and  shall  be  deemed  as  good  and  com- 
petent evidence  as  if  such  witnesses  had  been 
present  and  swoni,  and  examined  vied  voce  at 
any  trial  for  such  misdemeaoors  and  offences 
as  aforessud  In  her  Majesty's  said  (V>art  of 
Queen's  Beach,  anv  law  or  usage  to  the  con- 
trary thereof  notwitnstanding. 

5.  In  eatei  not  prohibited  hereby  tlavee  may 
be  $oid  or  Iraii^/Vrrtf (/.—-Provided  always,  and 
be  it  enacted,  that  in  all  the  cases  in  which  the 
holding  or  taking  of  slaves  shall  not  be  pro- 
hibited by  this  or  any  other  act  of  parliament* 
it  shall  be  lawful  to  sell  or  transfer  such  slaves, 
any  thing  in  this  or  any  other  act  contained 
notwithstanding. 

6k  A^  n0t  to  extend  to  p4frwnt  obtaining' 
staves  bp  inheritance,  ^c— -Provided  always, 
and  be  It  enacted,  that  nothing  in  this  act  con- 
tained shall  he  taken  to  subject  to  any  for- 
feiture,  punishment,  or  penalty  anj  person  for 
tranafemng  or  receiving  any  share  in  any  joint- 
stock  company  established  before  the  passing 
of  this  act  in  respect  of  any  slave  or  slaves  in 
the  possession  of  such  company  before  such 
time,  or  for  selling  any  slave  or  slaves  which 
were  lawfully  in  his  possession  at  the  time  of 
passing  this  act,  or  which  such  person  shall  or 
may  have  become  possessed  of  or  entitled  unto 
bond  fide  prior  to  sueh  sale,  by  inheritance, 
dtviae,  bequest,  marriage,  or  otherwise  by  ope- 
ration of  law* 

7.  Commeneemeni  ^ac/.— And  he  it  enacted 
that  this  act  shall  be  deemed  and  taken  to 
he  in  force  and  to  have  effect  from  and  after 
the  first  day  of  November  in  the  year  one  thou- 
sand ^ht  hundred  and  forty-three,  and  not 
heloft. 

~  —  --* —  •     ■■  -  

BANKRUPTCY  COSTS. 

Wn  hove  made  inquiries  regarding  the  allow- 
ance of  Conveyancing  Costs  in  Bankruptcy 
under  the  recent  scale,  and  find  that  there  has 
been  no  reduction  in  flie  usual. charges  for  in- 
scrueiions  for  deeds  or  copies  of  them.  One 
of  our  worthy  correspondents,  evidently  sup- 


poses that  no  charge  whatever  tan  be  allowed 
unless  it  specifically  appears  in  the  scale.  Now 
we  understand  the  scAle  to  regulate  the  rate 
of  charge;  but  that  the  taxing  officer  has 
power  to  allow  for  all  business  properly  done 
by  the  solicitor  on  behalf  of  the  bankrupt's 
estate.  The  rate  of  four-pence  per  folio  is  al- 
lowed for  copies  in  various  instances,  and  will, 
of  course,  apply  to  copies  of  deeds. 

So  as  to  Instructions^  whether  for  deeds  or 
other  instruments  or  papers,  the  charge  is  re- 
cognised in  various  parts  of  the  scale ;  and  if 
any  of  the  deputy  registrars  should  hesitate  to 
allow  the  item,  an  application  to  the  Commis- 
sioners would  settle  the  question. 

It  can  be  no  longer  disputed  by  the  di^i- 
trict  registrars  that  the  London  Commissioners 
have  aetUed  the  scale  with  the  Lord  Chancel-^ 
lor's  approbation;  and  we  trust  there  will  be 
no  further  difliculty  on  the  subject; 

[The  Table  of  Costs  which  first  appear- 
ed in  the  Legal  Observer  will  be  found  at  p. 
465,  of  our  last  volume,  (published  2drd  Sep- 
tember.) 3 

PRACTICE  UNDER  THE 

ATTORNEYS  AND  SOLICITORS' 

ACT. 

ANNUAL  CXRTIVICATB8. 

Enquiries  have  been  made  whether  the 
certificate  from  the  Stamp  Office  is  required 
to  be  entered  at  Idie  MaBter*s  Office,  fis 
heretofore.  It  is  singular,  after  all  that 
has  been  said  about  the  act,  that  information 
on  this  point  should  be  required.  The 
registrar  s  certificate  which  is  issued  before 
the  stamped  certificate,  is  substituted  for  the 
entry  of  the  certificate  afterwards.  The 
25  Geo.  3,  c.  80,  which  first  imposed  the 
certificate  duty,  provided  that  an  officer  of 
the  court  in  which  the  attorney  was  ad- 
mitted should  first  certify  the  £M:t  of  admis- 
sion,  and  then  the  officer's  certificate  was 
stamped.  This  enactment  was  repealed  by 
a  subsequent  statute. 

The  form  of  the  registrar's  certificate  is 
nearly  the  same  as  the  original  certificate, 
under  the  25  Geo.  8»  c.  80,  and  to  satiKfy 
the  inquiries  which  hure  been  made,  we 
subjoin  the  following : — 

'l\t  firtt  schedule  of  6  &  7  Vict,  c.  73, 
part  I,  repeals  to  miicH  of  the  37  Geo.  3, 
c.  90,  '*  as  renders  ev^  person  admitted 
an  attorney  or  solicitor  in  any  of  the  courts 
therein  mentioned  or  refexred  tOj  who  shatt 
neglect  for  one  whole  year  t»  obtain  suefc 
ceriifiicate  as  therein  mentioned,  incapable 
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of  |>racti8ing,  and  directs  that  the  admia- 
aion  of  such  person  in  any  of  the  courts 
shall  be  null  and  void;  and  so  much 
as  enacts  that  every  certificate  to  be  ob- 
tained under  the  same  act,  shall  be  entered 
in  one  of  the  courts  in  which  the  person 
described  therein,  shall  be  admitted,  enrolled, 
sworn  or  registered.  The  first  part  of  this 
repeal  applies  to  the  3 1st  section,  and  the 
latter  to  the  27th  section. 

Some  trouble  has  been  occasioned  to  the 
practitioners  in  ascertaining  the  dates  of 
their  admission  in  the  Common  Law  Courts 
and  in  Chancery,  but  this  trouble  will  not 
occur  again ;  and  it  should  be  recollected 
that  a  most  important  object  will  be  effected 
by  the  improved  method  of  registration. 
By  it«  many  frauds  will  be  prevented, 
which  hitherto  there  were  no  eflfectual 
means  of  detecting.  We  expect  that  some 
important  disclosures  will  be  made  beyond 
those  to  which  we  adverted  on  a  former 
occasion. 

We  have  procured  a  copy  of  the  new 
form  of  the  "  stamped  certificate,"  and  sub- 
join it  for  the  purpose  of  shewing  tkat  no 
entry  of  the  certificate  is  required. 

Certificate  for  an  Attorney  or  Solicitor, 
(whether  practimg  also  at  a  Proctor  or 
Notary  Public,  or  not,)  admitted  or  enrolled 
three  years  or  upwards, '  aii</  resident  in 
London  or  Westioinster,  or  within  the 
limits  of  the  Two-penny  Post, 
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OVFICB   FOR   STAMPS  AND  TAXES,    80MBR8KT 
H0D8S. 

I,  Teesdale  Cockell,  duly  appointed  by  the 
Commissioners  of  Stamps  and  Taxes  in  this 
behalf,  do  hereby  certify,  that 


hath  produced  and  left  at  my  office  a  registrar's 
certificate,  issued  pursuant  to  an  act  passed  in 
the  6th  and  7th  year  of  the  rei^n  of  her  Ma- 
jesty Queen  Victoria,  for  consolidatingf  and 
amcndinii^  several  of  the  laws  relating^  to  attor- 
neys and  solicitors  practising  in  England  and 

Wales,  whereby  it  appears  that  the  said 

is  entitled  to  take  out  a  btamped  cer- 
tificate, authorising  him  to  practise  as  an  attor- 
ney or  solicitor,  and  hath  deli/ered  into  my 
office  a  note  in  writing,  containing  his  name  and 
place  of  residence,  as  herein  set  forth,  pur- 
suant, to  the  acts  of  parliament  relating  to  the 
stamp  duties  on  certificates  to  be  taken  out  by 
attorneys,  solicitors,  and  others,  and  that  he 
hath  paid  the  duty  for  this  certificate ;  by  virtue 
whereof  he  is  at  libertv  to  practise  as  an  attor- 
ney and  solicitor,  and  also  as  a  proctor  and 
notary  public,  (if  duly  admitted  or  enrolled), 
from  the  day  of  the  date  hereof,  until  the 
fifteenth   day   of   November,   one   thousand 


eight  hundred  and  forty  — >  both  inelosive, 
and  no  longer. 

Given  under  my  hand,  this  — —  day  of 

,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  forty . 

{Registrar  of 
Stamped  Certificates. 

ATTORNEYS  PRACTISING  AS 
SOLICITORS. 

In  addition  to  the  cases  stated  at  p.  23,  ante, 
shewing  that  an  attorney  cannot  practice  in 
Chancery  without  admission  in  that  Court,  we 
may  refer  to  the  following,  which  will  be  found 
exclusively  reported  in  the  early  volumes  of 
the  Legal  Observer. 

In  the  first  case  it  was  decided  that  an  at- 
torney not  admitted  a  solicitor  of  a  Court  of 
Equity,  will  not  be  allowed  to  practise  in  the 
Court  of  Chancery  in  his  own  name,  or  bf  an 
agent,  and  if  he  conducts  a  suit  by  an  agent, 
he  will  not,  if  discovered,  be  allowed  in  the 
taxation  of  costs,  any  thing  beyond  what  he 
paid  the  clerk  in  court.  Stoekley  ▼•  Bantock, 
Rolls,  1833, 7  L.  0.236. 

And  in  another  case  it  was  held  that  a  soli- 
citor is  not  to  practise  in  a  Court  in  which  he 
has  not  been  admitted,  not  even  by  an  ageni 
who  has  been  admitted  therein.  Turner  v. 
Ford,  Rolls,  1835, 11  L.  0. 116. 


ARTICLED  CLERKS  OF  WELSH 
ATl^ORNBYS. 

A  QuxsTiOK  has  been  raised  before  the 
Court  of  Queen's  Bench,  as  to  the  right  of 
Welsh  attorneys  to  take  articled  clerks,  and 
qualify  them  for  admission  in  the  Superior 
Courts. 

Mr.  Justice  Patteson,  said,  the  17th  sec- 
tion provided  that  all  persons  who  were  then 
serving  as  clerks,  might  be  admitted  within 
a  certain  period;  but  it  did  not  provide  for 
the  admission  of  persons  who  might,  after 
that  time,  become  clerks  to  Welsh  attor- 
neys. The  act  contained  nothing  pros- 
pective in  that  respect.  The  condition  of 
articled  clerks  to  Welsh  attorneys  must 
have  depended  upon  some  other  act  of  par- 
liament, between  the  passing  of  Lord  Abin- 
ger's  act  and  the  recent  act. 

The  question  is  to  come  on  for  argoment 
after  notice  to  the  Incorporated  Law  So- 
ciety, and  in  the  meantime  we  shall  lay 
before  our  readers  the  substance  of  the  en- 
actmento  oi  1  W.  4,  c.  70. 

Th«  1  &  2  W.  4,  c.  70,  s.  16,  provides  that 
attorneys  of  Great  Sessions  for  Chester  or  Wales, 
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mmj,  00  paying  one  shillin);,  ha?e  tbeir  Daoiet 
cnterwi  upoo  a  roll,  to  be  kept  in  each  of  the 
Superior  Coarta  at  Westminster,  aod  then 
practise  in  such  courts,  in  all  actions  a^inst 
persona  residing,  at  the  commencement  of  the 
suit,  in  Chester  or  Wales.  And  persons  having 
serf ed,  or  now  serving,  as  clerks,  under  articles, 
and  otherwise  entitled  to  be  admitted  attorneys 
of  the  Courts  of  Great  Sessions,  may,  on  or 
before  six  months  from  the  passing  of  this  act, 
be  admitted  attorneys  of  the  Couru  at  West- 
no  ioiter,  to  practice  there  in  like  manner  only, 
without  payment  of  any  greater  duty  than  that 
payable  on  their  admission  as  attorneys  of  the 
Court  of  Great  Session. 

And  by  t.  17,  it  is  further  provided  that, 
attorneys  and  solicitors  now  admitted  and 
practising  in  the  Courts  of  Great  Sessions,  may 
be  admitted  in  the  Superior  Courts  at  West- 
minster, on  paying  such  sum  for  duty  as  shall, 
together  with  the  sum  already  paid,  amount  to 
the  full  duty  on  admission  of  attorneys  or  soli- 
otore  in  the  latter  courts.  Clerks  having 
served,  or  now  actually  serving  under  articles, 
to  attorneys  or  solicitors  of  Great  Sessions, 
may  at  the  expiration  of  the  clerkship,  be  ad- 
mitted attorneys  of  the  Courts  at  Westminster, 
on  payment  of  the  like  duly,  &c.,  as  if  they  had 
served  attorneys  of  those  courts. 

The  following  cases  which  have  been  de- 
cided on  the  construction  of  the  act,  shew 
clearly  that  it  is  limited  to  attorneys  in  ac- 
toai  practice. 

A  party  who  has  been  admitted  an  attorney, 
but  has  not  actually  practised,  in  the  Court  of 
Great  Session  in  Wales,  before  the  passing  of 
this  act,  is  not  entitled  to  be  enrolled  an  attor- 
ney of  the  Superior  Courts.  E*  parte  Read, 
1  Adol.  &  £1.  957. 

So,  a  person  who  has  been  admitted,  and  has 
practised  as  an  attorney  in  the  Court  of  Great 
Sessions,  before  the  act,  but  has  ceased   to 


with  costs  J  but  if  the  ease  is  gontrmd  bu 
decided  authorities  he  toiU  haoe  to  bear  ku 
own  costs. 

This  suit  was  instituted  for  the  purpose  of 
obtaining  the  transfer  to  the  plaintiff  of  a  sum 
of  3000/.,  which  was  settled  on  the  marriage 
of  the  plaintiff  with  his  late  wife,  upon  the 
plaintiff  and  his  wife,  and  the  issue  of  the 
marriage.  The  sum  in  question  was  a  legacy 
to  which  the  plaintiff's  late  wife  was  entitled 
under  the  will  of  her  father,  and  by  the  terms 
of  the  settlement  the  defendants,  the  trustees, 
were  to  hold  it  upon  trust  during  the  joint 
lives  of  the  plaintiff  and  his  late  wife,  to  pay 
the  dividends  and  interest  to  the  wife,  or  to  her 
appointment,  for  her  separate  use,  with  re- 
mainder to  the  survivor;  and  after  the  decease 
of  the  survivor,  upon  trust  for  the  child  of  the 
marriage,  in  such  proportion  as  the  plaintiff 
and  his  late  wife  should  appoint ;  and  if  there 
should  be  only  one  such  child,  then  for  such 
only  child,  if  it  should  be  a  son,  on  attuning 
the  age  of  twenty-one,  or  if  a  daughter,  on 
atuining  that  age,  or  marrying;  and  if  there 
should  be  no  child  who  should  live  to  attain 
the  age  of  twenty-one,  or  marry  as  aforesaid, 
then  to  assign  and  transfer  the  trust  funds  to 
such  person  or  persons  as  the  plaintiff's  late 
wife  'should  by  any  will  or  codicil,  notwith* 
standing  her  coverture,  or  if  she  survived  the 

Sliuntiff,  by  an3r  deed,  or  instrument  in  writing, 
irect  or  appoint,  and  in  default  of  anw  such 
direction  or  appointment,  and  subject  thereto, 
unto  her  executors  or  administrators. 

The  plaintiff's  late  wife  died  on  the  6th  of 
January,  1827,  intestate,  without  having  exe- 
cuted any  appoiutment,  leaving  £.  F.  Allen, 
the  only  child  of  the  marriage,  and  the  plain- 
tiff, her  husband,  her  surviving.  £.  F.  Allen 
died  on  the  5th  of  May,  1841,  an  infant,  and 
the  plaintiff  having  obtained  letters  of  ad- 
ministration both  to  his  late  wife  and  to  their 
only  child,  applied  to  the  trustees  for  a  trans* 


practise,  and  is  not  practising  at  the  passing  of  fer  of  the  fund,  and  on  their  refusal  to  transfer 


the  act,  cannot  have  his  Uitme  enrolled  in  the 
Couru  at  Westminster.  2  Crump.  &  Mee. 
410;  4  Tyr.  282,  S.  C. 


SUPERIOR  COURTS. 

[Repmrted  by  Samuel  MiLLsa,  Esq,  Barrister 

mt  Low] 

WILL,  C0K8TRUCTI0N  OV.— ^RUSTBBS. — 
COSTS. 

Where  the  limitation  in  a  settlement  is  to 
"  executors  and  administrators,"  such  Itnis- 
tation  does  not  mean  next  of  kin  qf  the 
party  entitled  J  but  persons  answering  that 
description  take  in  their  representatiioe  ehw" 
raeter. 

Where  a  suit  has  become  necessary  in  conse- 
quence qf  the  refusal  of  a  trustee  to  trans- 
fer the  trust  fund  to  the  parties  entitled, 
and  the  trustee  has  acted  under  the  advice 
of  counsel,  the  Court  wiU  not  charge  him 


it,  filed  his  bill.  The  defendant  Griffin,  one  of 
the  trustees,  stated  by  his  answer  that  he  was 
willing  to  join  in  the  transfer,  but  that  his  co- 
trustee was  adrised  he  could  not  act  without 
the  direction  of  the  Court;  and  the  defendant 
Thorpe,  the  other  trustee,  stated  that  he  had 
been  advised  by  counsel  it  was  very  doubtful 
whether  the  limitation  in  the  settlement  to  the 
executors  or  administrators  of  the  plaintiff's 
late  wife  operated  in  favour  of  the  plaintiff,  or 
in  favour  of  her  next  of  kin ;  and  that  it  was 
also  doubtful  whether  the  words  of  limitation 
used  in  tlie  settlement  denoted  next  of  kin 
living  at  the  decease  of  the  plaintiff^s  late  wife, 
in  which  esse  they  would  apply  to  the  infant 
child,  £.  F.  Allen,  or  whether  they  designated 
the  next  of  kin  of  the  wife  who  should  be  liv- 
ing when  the  preceding  trust  failed,  in  which 
case  the  words  would  apply  to  her  brothers  and 
sisters  who  were  living  at  the  death  of  the  in- 
fant ;  and,  in  consequence  of  such  doubts,  he 
was  also  advised  by  counsel  that  he  conld  not 
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safely  tranrfcf  the  trust  fond  withont  a  dis- 
cliftrfre  from  the  coHatcral  neict  of  kin  of  the 
plaintifif's  late  wife,  or  tiie  direction  of  the 
Court. 

Pemfterlon  Leigh  and  Rogers,  for  the  plain- 
tiff, said  tkat  the  case  was  exactly  within  the 
authority  of  Daniel  v.  Dudley^  Turner  &  Phil. 
1,  where  Lord  CoUenhum  held,  overruling  the 
decision  of  the  Fice  Chnnceiior  of  England  in 
the  same  case,*  that  althouf^h  the  words  ''  per- 
aonal  representatives"  might  mean  next  of 
kin,  yet  that  '*  executors  and  administrators" 
could  not,  and  that  persons  answering  the  de- 
scription of  the  latter  could  only  take  in  their 
representative  character.  In  this  case  also  the 
diild  survived,  and  the  husband  was  the  ad- 
ministrator of  the  child,  so  that  if  the  child 
was  to  be  considered  entitled  as  next  of  kin, 
the  husband  was  dso  entitled  as  next  of  kin  of 
the  child.  They  submitted  also,  that  as  Lord 
CoUenkam  had  expressly  decided  the  question 
raised  by  the  trustee,  and  the  suit  was  there- 
fore unnecessary,  the  trustee  ought  to  pay  the 
costs  of  it. 

ff^alpsie,  for  the  defendant  Griffin,  sub- 
mitted to  act  as  the  Court  should  direct. 

Turner  anfl  Yaunge,  for  the  defendant 
Thorpe,  submitted  that  the  point  was  by  no 
means  settled,  for  although  Lord  CoUenhnm 
intimated  an  opinion  to  the  effect  above  stated 
in  Daniel  v.  Dudley,  yet  no  order  was  made  on 
the  appeal  in  consequence  of  the  necessary 
parUes  not  being  before  the  Court;  and  in 
Buhner  v.  Jap,  3  JVlyl.  &  Keene,  197,  Lord 
Brfiugkam  had  expressly  held  that  the  words 
"  executors  and  administrators "  did  mean 
next  of  kin.  At  all  events,  as  the  defendant 
Thorpe  had  acted  entirely  under  the  advice  of 
counsel,  he  ought  not  to  be  held  liable  in  any 
way  for  costs. 

The  Master  of  the  RaUs  said  the  first  question 
was  whether  the  words  "  executors  and  admi- 
nistrators" meant  the  nOxt  of  kin  of  the  wife, 
or  whether  be  was  not  concluded  by  the  autho- 
rity of  Daniel  v.  Dudley  respecting  it,  and  he 
was  of  opinion  that  the  decision  in  that  case  was 
conclusive  upon  the  present  question.  If, how- 
ever, that  case  had  not  been  so  decided,  and  the 
words  in  this  settlement  could  be  construed  to 
mean  next  of  kin  at  the  death  of  the  wife,  still 
the  plaintiff  would  be  entitled.  Then  the 
question  was  what  ought  to  be  done  as  to 
costs  ?  The  Court  ought  certainly  to  have  the 
greatest  regard  to  the  interests  of  trustees  in 
consequence  of  the  difficulties  iu  which  they 
were  nlaced,  and  where  a  trustee  had  taken 
tlie  aavice  of  counsel  and  acted  upon  it,  the 
Court  ought  not,  if  there  were  no  other  cir- 
cnmstances,  to  viait  him  with  costs.  Here 
there  was  an  exprees  authority  upon  the  ques- 
tion raised,  and  there  was  to  be  set  against  it 
only  one  case,  and  in  that  the  Judge  added  a 
clause  excepting  it  from  the  general  rule. 
The  result,  therefore,  of  this  case  was,  that 
although  the  Court  ought  not  to  charge  the 
truatee-  with  cnsti,  yet  it  ought  not  to  give 
them.  The  defeutiant  Griffin  was  ordered  to 
be  paid  his  costs  out  of  the  fond. 
Allen  V.  Thorpe,  November  9th,  1843. 


[Reported  by  E.  Vansittart  Nealb,  Esq.,  Barria^ 
ier  at  Law^ 

KXBCVTOft. — INTaaaST. — COSTS. 

The  Caurt  re/used  ta  charge  an  execmtar 
with  interest  on  a  halanee  which  had  re* 
mained  in  his  hands  uninvested  far  two 
years,  or  with  the  coits  of  a  suit  to  have  it 
invested  and  far  an  account,  although  it 
appeared  that  he  had  f'tr  a  long  period 
persisted  in  refusing  to  give  any  account; 
where  the  directions  in  the  testator* s  wUi 
made  it  difficult  to  find  a  proper  invest^ 
meat,  and  an  account  had  been  obtained 
htfore  the  bill  was  filed,  through  the  Ecde^ 
sittstical  Court, 

The  bill  iu  this  cause  was  filed  liy  a  Mrs. 
Wyalt,  to  obtain  an  account  and  the  invest- 
ment of  the  balance  in  the  hands  of  an  exe- 
cutor, under  the  following  circumstances  :— 
It  appeared  that  the  testator  had  died  in  the 
year  1836,  leaving  Mr.  Wallis  liis  acting  exe- 
cutor, and  having  by  his  will  given  directions 
that  his  personal  effects  should  be  converted 
into  money,  and  laid  out  on  goo<i  freehold 
security,  ih'e  income  to  be  paid  to  Mrs.  Wyatt, 
the  plaintiff,  for  life,  with  remainder  otcr. 
The  property  was  not  sold  until  1840;  but 
Wallis  admitted  that  in  the  month  of  March  in 
that  year  he  had  received  399/.,  tbe  value 
realised  by  the  sale  of  the  assets.  This  sum 
had  remained  in  his  hands  until  the  insticutioa 
of  the  suit,  when  he  paid  into  Court  307/.,  and 
accounted  for  the  remainder  by  alleging  tllat 
part  had  been  disbursed  to  meet  the  expenses 
occasioned  by  the  proceedings  of  the  present 
plaintiff  in  the  Ecclesiastical  Court,  and  that 
the  rest  was  retained  to  meet  the  costs  of  this 
suit.  To  justify  the  delay  iU  the  investment 
of  the  fund  Waflis  stated  by  hid  answer  that  be 
had  not  been  able  to  procure  a  good  security, 
altliough  he  had  made  application  in  order  to 
obtain  it  to  two  solicitotr,  one  a  M)r.  Baker,  to 
whom  the  plaintiff  was  anxious  that  be  should 
make  application,  and  to  whom  he  had  applied 
as  soon  as  the  funds  had  been  realised,  but 
who  had  shortly  afterwards  become  bankrupt  f 
the  other  a  Mr.  Fisher,  who  was  his  own  soli- 
citor, and  to  whom  he  applied  on  Baker's 
bankruptcy.  In  support  of  this  statement  he 
examined  both  Baker  and  Fisher.  Baker  ad- 
mitted the  fact  of  the  application  having  been 
made  to  him,  but  said  that  he  had  not  acted  as 
solicitor  either  for  the  plaintiff  or  Wallis,  aud 
that  h^  did  not  try  to  obtain  a  security.  Fisher 
stated  that  Wallis  had  made  application  to  him 
several  times,  that  he  had  told^iim  6f  two  secu- 
rities, one  for  230/.,  the  other  for  330/. ;  had 
mentioned  to  him  the  names  and  residences  of 
the  parties,  and  had  viTgtd  him  to  mak«  in- 
quiries about  them ;  but  that  he  bad  not  been 
able  to  obtain  either  of  the  securities  for  Wal- 
lis. There  was  no  evidence  that  the  plaintiff; 
or  any  person  on  her  belialf,  had  tver  pointed 
out  to  Wallis  an  eUgrble  investiiienl  for  the 
fund,  which  be  had  refused  to  avail  himself  of. 
With  respect  to  the  account,  it  appe«fed  that 
Wallis  had  refused  to  produce  it  until  the 
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plMutiff  8lioul4  prodaee  a  corfe<!t  inventory  of 
certain  articles  of  hotte«hold  furnitare,  iw- 
qaeacbed  absolutely  to  her ;  statincr  that  an 
inventory  which  she  did  produce  was  incor- 
rect, but  without  specifyinpr  in  what  particu- 
lars. He  bad  been  compelled  by  a  proceeding 
ia  the  Ecclesiastical  (Jourt  to  put  in  an  account 
before  the  bill  was  filed,  but  the  account  ren- 
dered bv  biw  in  the  Master's  Odice  bad  l)een 
altered  by  the  Master,  who  disallowed  two 
itMia  for  costs  in  the  Ecclesiastical  Court, 
and  for  anticipated  costs  of  the  present  suit. 
Th»  bi]|  prayed  tliat  Wallis  mi^rht  be  charged 
with  interest  on  the  sum  received  by  faim  in 
March,  1840,  and  might  pay  the  costs  of  the 
Boit. 

BetheU  and  Greem,  for  tbe  plaintiflT,  urged 
tbat  it  was  incumbent  u|fon  the  executor  to 
ahew  that  he  had  used  diligence  in  endeavour- 
ing to  obtain  an  investment,  while  the  fair  in- 
ference from  tbe  evidence  was  that  he  had  not 
done  so  ;aiid  that  he  was  not  authorized  in 
deferring  to  invest  until  be  could  obtain  an 
iavestoieat  for  the  exact  sum  i  that  if  the  re- 
mainder, after  part  was  invested,  was  too 
anall  a  sum  to  make  an  investment  of  it  in 
laad  possible,  the  Court  would  protect  the 
executor  in  investing  it  in  the  funds ;  that  tbe 
vcfnsal  to  account  until  an  inventory  should  be 
iMde  bytlie  plaintiff  was  quite  unjustifiable; 
«id  the  account  when  given  not  satisfactory. 

Green  cited  on  the  p<»at  of  investment, 
FnmUiM  r.  Friik,  3  Bro.  C.  C.  453;  and  on 
the  question  of  cosu.  Seers  v.  hM,  1  Ves. 
ju«.,  294;  and  Tebh  v.  Carpenter,  i  Mad.  308. 

Burg-e  aad  CAendiese,  conlrh. 

The  yke  Chancelior.'^Edivh  case  must  cie- 
peud  upon  its  own  circumstwices ;  here  the 
directions  are  very  peculiar.  The  executor  is 
allowed  no  choice;  he  must  invest  in  good 
freehold  security.  Now  the  sum  b  but  small, 
therefore  the  difficulty  of  procuring  investment 
would  be  increased,  and  he  swears  that  he  has 
not  been  able  to  find  an  iovestmeitt.  Is  there 
any  evidence  to  contradict  that  statement  i  It 
appears  to  nse  that  there  is  not.  [His  Honour 
then  read  aad  commented  on  the  evidence  to 
the  effect  already  given.]  The  plaintiff  has  not 
put  any  question  so  as  to  bring  out  on  the  an- 
swer what  was  done  in  consequence  of  the  ap» 
plication  of  Wallis  to  Fisher,  aad  I  do  not 
think  that  there  is  enougb  negligence  shewn  to 
make  him  responsible,  it  does  not  appear  on 
Fisher's  evidence  that  the  money  could  have 
heeu  lent;  and  I  think  the  plaintiff  ought  to 
m^e  out  clearly,  in  order  to  charge  Wallis, 
that  an  investment  could  have  been  made,  and 
waa  not.  Then,  as  to  tbe  costs,  tlie  materiality 
of  the  suit  must  be  considered :  the  sum  is  but 
Muall,  and  the  conduct  of  tbe  plaintiff  in  pro- 
ceeding botb  in  the  Ecclesiastieal  suit  and  here 
b  rather  unusuaL  In  point  of  fsct  tbe  account 
bad.  been  obtained  when  the  suit  here  was  com- 
menced; and  thou|h  there  may  liave  been 
some  perversity  .originally  ahoat  giving  the 
account,  that  b  not  enougb t  ts  charge  the 
executor. 


9(re  4^xtitfn0r  nC]|t'«is. 

[Reported  hy  J.  H.  CoOKB,  Esq.,  BarriMter  at  Lam,'] 

PLBADING. — ANSWER.— IN8CFFIC1BNCT.— 

38^  ORDER  AUGUST,  I84l. 

Where  a  defendant  answers  in  part  to  a  bill, 
which  is  admitted  to  be  a  bill  for  reUef 
merely,  and  demurrable  for  want  of  equity, 
he  is  at  liberty,  under  the  3Sth  order,  to  de^ 
dine  answering  as  to  the  remainder  of  such 
biU.  ^ 
Exceptions  to  the  Master's  report  finding 
the  defeiulant's  answer  insufiicient.  The  plain- 
tiff was  the  eldest  son  of  William  Drake,  who, 
in  1835,  contracted  with  his  sons  to  sell  to 
them  certain  portions  of  his  real  estate,  and  to 
execute,  whenever  called  upon,  a  conveyance, 
vesting  in  them  tbe  legal  estate*  In  1836,  he 
executed  indentures  of  lease  and  release  to  one 
Kemp,  as  trustee  for  his  sons.  The  defendant 
claimed  a  lien  upon  thb  deed,  which  the  defen- 
dant sought  to  obtain  for  tbe  purpose  of  taking 
le^al  proceedings.  By  the  praying  part  of  the 
hill,  the  defendant  wss  called  upon  not  only  to 
answer  the  suhpcsno,  but  **  to  make  answer  to 
all  and  singular  tbe  premises,  and  further  to 
stand  to,  conform,  and  abide  by  such  order, 
direction,  and  decree  therein  as  to  Uac  Court 
should  seem  fit.*'  The  bill  contained  interro- 
gatories with  a  view  to  discovery,  in  aid  of 
an  action  at  law.  The  defendant  auswere<l  only 
in  part,  and  the  case  coming  before  the  Mas- 
ter,  he  held  the  same  to  be  insulbcient.  By 
the  38ih  order  of  August,  1841,  it  is  provided. 
"  that  a  defendant  shall  be  at  liberty,  by  an- 
swer, to  decline  answering  anv  interrogatory, 
or  part  of  an  interrogatory,  from  answering 
which  he  might  have  protected  himself  by  de- 
murrer, and  that  he  shall  be  at  liberty  so  to 
decline,  notwithstanding  he  shall  answer  other 
parts  of  the  bill,  from  which  be  might  have 
protected  himself  by  demurrer." 

Mr.  C.  P.  Cooper  and  Mr.  Selwyn,  in  sup- 
port of  tbe  exceptions  to  tbe  Master's  report. 
The  whole  bill  being  demurrable,  the  defendant 
was  not  bound  to  answer  tbe  interrogatories.. 
It  was  intended  to  be  a  bill  of  discovery,  but  it 
is  admitted  now  to  be  merely  for  relief.  The 
defendant  was  at  liberty  to  answer  merely  so 
much  as  be  thought  fit.  The  bill,  which  had 
sought  the  production  of  a<leed,  had  not  offered 
payment  of  the  money  alleged  to  be  due,  and 
was  therefore  demurrable  for  ivant  of  equity. 
The  case  comes  within  tbe  6tb  proposition 
stated  in  Wigram  on  DUcovery,  356.  James 
V.  fferiott,  6  Sim.  428 ;  Baker  v.  Bramah,  7 
Sim.  17 ;  Ovey  v.  Leighton,  2  Sim.  234 ;  Brown 
V.  Lo9khart,\0  Sim.  4t'0;  Latimer  v.  Neat,  2 
Y.  &  C.  267. 

Mr.  Bfirrett,  cdn/rA.— The  objection  urged 
before  the  Master  was,  that  it  was  too  late  to 
urge  a  general  demurrer,  and  that  the  answer 
being  afterwards  put  in,  the  defendant  could 
not  protect  himself  against  answering.  It  itiust 
be  admitted  that  the  bill  is  technically  a  bill 
for  relief  merely.  Tbe  defendant,  by  answering, 
must  be  beld  to  have  waived  his  general  right 


CosU  ODt  of  tbe  fond,  as  between  solicitor   to  demur.    Tbe  defendant  ought  to  have  stated 
and  clbnt.  |  by  plea,  the  grounds  upon  which  he  declined 

ff^yatt  V.  fTallis,  November  20th,  1843.  answering. 
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Sir  Jamee  Wlgram,  V.  C— It  is  admitted 
the  bill  18  demurrable,  beinizr  a  bill  for  relief. 
Any  une  who  is  acquainted  with  the  old  deci- 
sions, knows  that  the  controversy  was,  whether 
a  party  could,  by  answer,  protect  himself 
against  discovery.  There  never  had  been  a 
doubt,  that  if  the  answer  would  subject  the 
party  to  penalties  or  forfeiture,  ur  mischief  of 
that  kind,  the  Court  would  then  allow  him,  by 
answer,  to  take  the  objection.  The  cases  take 
this  distinction  in  argument :  it  was  said,  that  if 
the  bill  were  demurrable,  the  Court  could, 
upon  the  face  of  it,  sec  that  it  was  so,  and  there 
was  then  no  reason  for  compelling  discovery, 
whereas,  if  it  depended  upon  a  fact  to  be 
pleaded,  it  could  not  judge  whether  it  was  true 
or  false,  until  that  was  done.  With  regard  to 
the  demurrer,  what  Lord  Elditn  said,  was  this: 
when  the  case  goes  first  to  the  Master,  he  can- 
not try  whether  it  is  demurrable  or  not ;  if  the 
CJourt  were  to  say,  because  the  bill  is  demurra- 
ble, therefore  the  defendant  need  not  answer. 
It  would  be  overnilinir  the  Master's  judgment. 
I  know  perfectly  well  the  object  of  the  38th 
order  was  to  meet  that  very  case.  The  diflS- 
culty  was  such  that  Lord  Colienham  thought 
It  desirable  to  give  all  the  relief  be  could  against 
it.  From  the  inconvenience  of  trying  the  case 
upon  demurrer,  (I  do  not  mean  if  the  case  is 
really  demurrable  as  it  stands,)  it  was  thought 
right  that  the  defendant,  though  he  answered, 
should  be  at  liberty  to  protect  himself  against  a 
discovery.  The  question  is,  therefore,  whether 
this  bill,  being  demurrable,  the  defendant  is  not 
at  liberty,  upon  the  very  ground  that  it  is  so,  to 
refuse  to  answer.  It  may  possibly  be,  that  the 
order  is  so  worded,  as  not  to  accomplish  its  ob< 
ject.  If  the  defendant  may  refuse  to  answer  as 
to  one  interrogatory  or  part,  he  majr  do  so  as 
to  each  in  succession.  The  order  is  m  general 
terms.  If  that  is  not  the  proper  construction 
of  the  order,  1  shall  be  very  glad  to  be  set 
right  by  a  Court  of  appeal,  but  I  am  satisfied 
that  such  was  the  intention.  The  plaintiff  may 
avoid  all  difficulty  by  amending  his  bill,  and 
waking  it  a  bill  for  discovery  only. 
Exceptions  to  the  report  allowed. 
Drake  v.  Drake,  November  8th,  1843, 
Westminster. 

Guren'tf  Smcfi. 
(Before  the  four  Judges.) 

[Reported  by  J OHV  Hambrton,  Esq.,  Barriiter  at 

Law.] 

8BTTLBMKNT.— PATMERT  OP  RATES. 

Under  stattUes  3  W.  ^  M,  c.  11,  s.  6,  and 
4^5JV.4,c.  76,  8.  66,  a  payment  of  the 
rates  by  the  Imidlord,  pursuafit  to  an  agree- 
ment between  landlord  and  tenant  to  that 
effect  i  even  where  the  tenant* s  name  appears 
in  the  rate  book^  wUl  not  satisfy  the  pro- 
visions of  those  statutes,  and  no  settlanent 
was  held  to  be  gained. 

In  an  appeal  against  an  order  of  removal, 
the  question  reserved  for  the  opinion  of  this 
Court  was  whether  there  had  beeu  a  suffi- 
deni  payment  of  rates  to  satisfy  3  W.  &  M. 


c.  11,  s.  6,  and  4  &  5  W.  4,  c.  76*  ••  66,  un- 
der the  following  circumstances :— *An  agree- 
ment was  made  between  the  landlord  and  the 
pauper  that  the  landlord  should  pay  all  the 
parochial  rates,  but  the  pauper's  name  ap- 
peared in  the  parish  rate  books.  The  pauper 
did  not  pay  any  of  the  rates,  but  the  landlord 
paid  them  as  they  became  due. 

Mr.  Bliss  and  Mr.  fFharton,  in  support  of 
the  sessions. — The  question  is  whether  the 
payment  of  rates  liy  the  landlord  by  virtue  of 
an  agreement  between  landlord  and  tenant 
will  constitute  a  payment  of  rates  bj  the 
tenant?  In  stat.  3  W.  &  M.  c.  II,  s.  6,  the 
words  are  *'  shall  be  charged  with  and  pay  htB 
share  towards  the  public  taxes,  &c."  In  stat. 
4  &  5  W.  4,  r.  76,  s.  66,  the  words  are  "  un- 
less the  person  occupying  the  same  shall  have 
been  assessed  to  the  poor  rate,  and  shall  have 
paid  the  same  in  respect  of  snch  tenement  for 
one  year."  The  words  of  these  statutes  do 
not  require  actual  personal  payment  of  the 
rates,  it  will  be  sufficient  if  the  landlord  pays 
the  rates  and  the  tenant  pays  him  so  much 
more  rent.  The  tenant's  name  appears  in  the 
rate  book.  In  K.  v.  Bridgewater,*^  the  tenant 
had  absconded,  and  the  rate,  at  the  request  of 
the  tenant's  daughter,  was  paid  by  a  friend. 
This  was  held  a  good  payment  of  the  rate  bf 
the  tenant.  Jt  has  never  yet  been  held  that 
the  tenant,  in  order  to  gain  a  settlement,  must- 
himself  pay  the  rates. 

Mr.  fFatson  and  Mr.  Archbold,  conirh.^^ 
The  payment  of  rates  by  the  landlord  will  not 
satisfy  the  statutes  on  this  subject.  In  the 
case  of  The  Kinf  v.  Bridg^water,  the  party 
who  actually  paid  the  money  for  the  rates 
acted  as  sgent  for  the  tenant.  There  is  no 
evidence  of  agency  in  this  case,  because  the 
landlord  makes  himself  responsible  for  the- 
rates  from  the  beginning.  The  tenant's  name, 
it  is  true,  appears  in  the  rate  book,  and  it  mnsl 
do  so,  because  he  is  the  occupier  of  the  pre- 
mises. In  K,  V.  fVrobley^  it  was  held  that  an 
exciseman  who  was  rated  for  his  salary,  whieU 
was  in  fact  paid  by  the  collector,  without  any 
deduction  from  the  salary,  does  not  thereby 
gain  a  settlement.  The  law  evidently  con- 
templates the  payment  of  these  rates  by  the 
tenant  himself,  or  by  his  recognised  agent  out 
of  the  funds  of  the  tenant,  and  not  by  the 
landlord,  who  by  agreement  makes  himself 
responsible  for  the  payment  of  the  rates.  In 
the  case  of  renting  a  tenement  the  Court  has 
decided  against  constructive  payment  of  rent 
in  two  eases,— A',  v.  Pakejield^^  and  Q.  v.  MeU 
sonbyA  In  those  cases  no  settlement  was 
gained  because  the  occupier  had  not  paid  the 
rent  himself. 

Per  Curiam.'-Vfe  think  the  case  of  7%r 
King  V.  fTrobley  distinctly  shews  that  a  settle- 
ment is  not  gained  in  this  case. 

Order  of  sessions  quashed. 
The  Queen  v.  Inhabitants  ef  Stmth  KHving^ 
ton,  M.  T.  1843.    Q.  B.  P.  J. 


•  3  T.  R.  660. 
b  2  East,  68. 
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etitfti'tf  Send)  prsctiee  Court. 

iReporttd  by  E.  H.  Woolrych,  E»q.,  Barrister 

at  Law.'] 

STUDENT  FOB  THE  BAR. — ATTORNEY. — 

ADMISSION. — NOTICES. 

ji  person  who  had  duly  served  hisariieies  end 

passed  his  eofamination  three  yters  before, 

imt  had  never  been  admiiied,  end  then  be- 

came  a  member  of  an  inn  of  court  for  the 

purpose  of  being  ceiled  to  the  bar,  and 

etumed  es  a  pupil  to  one  barrister  for 

eighteen  and  to  another  for  twelve  months, 

was  allowed  to  give  notices  in  one  term 

for  his  admiuion  as  en  attorney  on  the 

first  day  of  the  following  term. 

Ceckbum  moved,  on  the  part  of  a  j^entlemaii 

named  Gutteres,  to  admit  him  an  attoroey  of 

this  Court  forthwith,  without  the  usual  notices 

and  without  examination.  The  applicant,  after 

senrin^his  articles,  had  been  examined  in  M.T. 

1840,  and  obtained  the  examiners'  certificate 

of  fitness  to  act  as  an  attorney.    Instead  of 

being  admitted,  he  became  a  member  of  the 

Society  of  the  Middle  Temple,  with  the  vie\v  of 

being  called  to  the  bar,  and  had  from  that  time 

up  to  the  present  been  a  pupil,  to  one  barrister 

namely  for  twelve  and  to  another  for  eighteen 

months.      Having  found  an  opportunity  of 

forming  an  advantageous  partnership,  which  it 

was  required  should  commence  on  the  1st  J  a- 

nuary,  1844,  he  had  relinquished  his  intention 

of  being  called  to  the  bar ;  and  it  was  now  sab- 

mitted  that,  as  it  would  be  of  serious  detriment 

to  him  to  wait  until  next  Easter  Term,  which 

would  be  necessary  by  the  ordinary  practice, 

the  application  might  under  the  circumstances 

be  granted. 

fFightoMn,  J.— The  notices  form  the  prin. 
cipal  difficulty.  Under  the  peculiar  circum- 
stances of  the  case,  however,  as  the  applicant 
has  been  pursuing  the  study  of  the  law  from 
the  expiration  of  his  articles  up  to  the  present 
moment  without  interruption,  he  may  be  per- 
mitted to  «ive  notices  for  admission  on  the  first 
day  of  Hilary  term  without  examination ;  and 
these  notices  may  be  given  independently  of 
the  Incorporated  Law  Society. 
EMparteGutteres.  Q.B.P.C.    M.T.  1843. 

COSTS. — UNQUALIPIBD  PERSON  ACTING  AS 
AN  ATTORNEY.— KKVIKW  OF  TAXATION. 

Where,  after  the  taxation  of  the  costs  of  one  of 
the  parties  in  the  cause,  it  was  discovered 
that  the  person  who  acted  as  hi*  attorney 
was  not  upon  the  rolls,  a  rule  to  review  the 
tas:ation  was  refused,  notwithstanding  some 
of  the  items  allowed  by  the  Master  were 
for  attendances  by  the  pretended  attorney, 

F.  y,  Fjce  applied  for  a  rule,  calling  upon 
the  defendant  to  shew  cause  why  the  Master 
should  not  review  his  taxation.  In  this  case, 
the  defendant  had  obtained  a  rule  nisi  for 
jadgroent  as  in  case  of  a  nonsuit,  which  was 
discharged  upon  a  peremptory  undertaking. 
The  plaintiff  falling  to  fulfil  his  undertaking, 
the  defendant  obtained  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit,  and  his  costs 


were  taxed  at  the  sum  of  36/.  After  the  tax- 
ation it  was  discovered  that  the  person  who 
acted  as  attorney  for  the  defendant  was  not 
on  the  rolls.  He  said  that,  this  being  a  case 
between  party  and  party,  he  could  not,  after 

the  cases  of v.  Sexton,*  and  Reader 

V.  Bloom,^  deny  the  general  principle  that  the 
fact  that  an  unqualified  person  has  acted  as 
attorney  in  a  cause,  shall  not  be  allowed  to 
prejudice  the  interests  of  the  suitor ;  still  as 
part  of  these'  costs  consisted  of  charges  for 
attendances  by  the  supposed  attorney,  these 
ought  to  be  disallowed. 

Pfttfeson,  J. — If  the  defendant  has  paid  these 
costs  in  ignorance  of  the  real  facts,  there  is 
no  reason  why  they  should  not  be  allowed  to 
him,  and  I  think  it  would  be  dangerous  to 
introduce  any  such  distinction. 

Rule  refused. 

Coles  V.  ffayman,  Q.  B.  P.  C,  M.  T.  1843. 

CASUAL  EJECTOR.— SERVICE  OF 
DECLARATION. 

Where  a  declaration  and  notice  in  efectment 
were  served  upon  the  wife  upon  the  pre» 
mises,  and  at  the  time  of  the  service  the 
tenant  was  lying  dead  in  the  house,  a  rule 
for  judgment  against  the  casual  ejector  woe 
refused. 

Arnould  moved  for  judgment  against  the 
casual  ejector.  The  notice,  to  appear  was  ad- 
dressed to  William  Evenden,  the  tenant  in  pos- 
session, and  the  service  was  upon  the  wife  upon 
the  premises  ;  but  at  the  time  of  the  service  it 
appeared  that  the  husband  was  lying  dead  in 
the  house. 

Patteson,  J. — ^That  will  not  do ;  he  was  no 
longer  tenant ;  nor  is  there  any  means  of  cur- 
ing the  defect,  for  the  notice  is  addressed  to  a 
person  not  in  existence. 

Rule  refnsed. 

Doe  dem.  Crouch  v.  Roe,  Q.  B.  P.  C.  M. 
T.  1843. 

Common  l^XtKi. 

9jpjpsau  un^rr  tf^c  HrjsiKtration  9rt. 

6  Vict.,  c.  18. 

[Reported  by  John  Scott,  Esq.,  BarrUterat  Law.l 

PRACTICE. — RIGHT  TO  BEGIN. — AMENDMENT. 

In  appeals  under  the  Registration  Act,  the 
appeUanVs  counsel  is  first  heard,  and  he  is 
entitled  to  a  r^pty. 
The  Court  will  not  allow  a  ease  to  be  amen" 
ded,  even  by  consent :  if  the  case  be  defeC' 
tively  stated,  it  must  be  sent  bach  to  the 
revising  barrister  for  amendment, 
Mellor,  for  the  respondents,  claimed  to  be 
first  heard,  submitting  that  these  appeals  from 
the  decisions  of  the  revising  barristers  were 
like  sessions  cases,  in  which  the  party  who 
supports  the  order  of  sessions  is  heard  first. 

Tindal,  C.  J.-^Sessions  cases  come  on  like 
rules.  These  cases,  however,  are  rather  like 
those  in  the  Privy  Council,  where  the  decision 


•  1  D.  P.  C,  180. 
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is  Msumed  to  lie  good  antil  it  is  successfully 
impeached. 

F.  Robimon  appeared  for  the  appellant :  hut, 
it  appear! njif  that  the  case  vvas  defectively  stated, 
the  Court,  notwithstondinj?  that  Mellor  offered 
to  consent  to  an  amendment,  said  it  must  ^o 
back  to  the  revising  l)arnst<r  that  he  mifrbt 
make  such  amendment  tbereio  as  his  notes 
would  justify.  The  case  was  accordingly  sent 
back. 

Webb^  Appellant;  The Oveneers o/Birming' 
ham,  RetpontUme.    M.  T.  1843.^ 

PBACTXCK. — DILITSRT  OF  CASES  TO  TH« 
JUDGBS. 

In  this  case  no  copies  bad  been  delivered  to 
tlie  Judges:  and  the  Lord  Chief  Justice  said 
the  same  course  must  be  pursued  in  these  ap- 
peals as  in  the  delivery  of  paper  books ;  the 
uppellaQt'&  agent  must  deliver  copies  to  the 
Chief  Justice  and  to  the  senior  puisne  Judge, 
and  the  respondent's  agent  to  the  other  two 
Judges. 

This  should  he  done  at  least  two  days  before 
the  day  of  hearing.  A  failure  in  this  respect  will 
disentitle  the  party  to  be  heard. 

Allan,  Appellant;  fFaterhuuse, Respondent, 
M.  T.  1843. 

NOTICB  OF  OBJECTION. — DESCRIPTION  OF  OB- 
JECTOR. 

In  a  notice  of  objection  under  the  \7th  tection 
of  the  6  Fiet,  c  18,  the  party  objecting^  de* 
ecribed  himeeffas  of  **  Hotwell  Street,  on 
the  list  o/votert/or  the  parish  of  Clifton ;" 
whereas  his  name  tras  not  on  that  list,  but 
upon  the  list  of  *•  the  freemen  of  the  eirp  of 
Jjrittol,**  in  which  Iftst ^mentioned  list  ke  was 
described  as  "  of  the  parish  of  Clifton  :" 
Held,  a  fatal  misdescription. 
At  the  Court  held  before  the  barristers  ap- 
pointed to  revise  the  lists  of  voters  for  the  city 
of  Bristol,  William  Tudball  objected  to  the 
name  of  John  Jenkins  being  retained  in  the  list 
of  the  freemen  entitled  to  vote  in  the  election 
of  members  for  the  said  city. 

Notice  of  objection  was  proved  to  have  been 
duly  served,  which  notice  was  signed  "WH. 
llom  Tudball,  of  Hotwell  Street,  on  the  list  of 
voters  for  the  parinh  of  Cliftou," 

The  name  of  Ullliam  Tudball  was  not  upon 
either  the  householders'  or  freeholders'  list  of 
voters  for  the  parish  of  Clifton  ;  bvt  his  name 
was  upon  the  alphabetical  "  list  of  the  freemen 
of  the  city  of  Bristol ;"  and  there,  under  the 
letter  T.  he  and  several  others  were  consecu- 
tively stated  as  "  all  of  the  parish  of  Clifton," 
as  appeared  by  a  list  sent  with  and  forming 
part  of  the  case. 

It  was  objected  on  behalf  of  tlte  said  John 
Jenkins,  that  William  Tudball,  instead  of 
stating  himself  in  the  notice  to  i>e  on  the  list 
of  voters  for  the  parish  of  Clifton,  ought  to 


•  This  case  having  been  amended  by  the 
revising  barrister,  was  argued  on  Thursday 
last,  and  the  appeal  dismissed  without  costs^ 
The  report  wiU  he  given  iu.  the  ne&t  number. 


have  stated  himself  tol>e  on  the  Kst  of  freemen 
of  the  city  of  Bristol :  and  the  barristers,  l)eing 
of  this  opinion,  decided  that  the  notice  was  in- 
sufficient, and  did  not  require  the  said  John 
Jenkins  to  prove  his  qualification,  but  retained 
his  name  upon  the  said  list. 

From  thisdednon,  William  Tndball  appealed. 

Coekburn,  for  the  appellant.^-The  l/th  sec- 
tion of  the  6  Vict.,  c.  18,  enacts  <*  that  every 
person  whose  name  shall  have  been  inserted  in 
any  list  of  voters  for  any  city  or  borongh  may 
object  to  any  other  person  as  not  having  beea 
entitled  on  the  last  day  of  July  next  preced- 
ing to  have  his  name  inserted  in  any  list  of 
voters  for  the  same  city  or  borough ;  and  every 
person  so  objecting  \\M,  on  or  before  the 
25tfa  of  August  in  that  year>  give  or  cause  to 
be  given  a  notice,  according  to  the  form  n«tm* 
bered  1<>  in  schedule  B.,  or  /•  the  like  effect^ 
to  the  overseers  who  shall  have  made  out  tho 
list  in  which  the  name  of  the  person  to  objected 
to  shall  have  been  inserted ;  or,  if  the  person 
objected  to  shall  have  been  inserted  in  the  list 
of  freemen  of  any  city  or  borough,  except  the 
city  of  London,  then  to  the  town-clerk  of  snch 
city  or  borough;  and  every  person  so  objecting 
shall  also  give  or  cause  to' be  left  at  the  place 
of  abode  of  the  person  objected  to,  as  stated  in 
the  said  list,  a  notice  according  to  the  form 
numbered  1 1  in  the  said  schedule  B. ;  and  every 
notice  of  objection  shall  be  signed  by  the  person 
objecting."  it  must  be  concefied  that  the  no*, 
tice  in  this  case  is  not  a  strict  compliance  with 
the  form  given  in  the  schedule,  inasmuch  as  the 
concluding  words  are  inapplicable  to  a  party 
whose  name  appears  only  on  the  list  of  free- 
men :  but,  as  they  are  words  that  need  not 
have  been  inserted,  they  may  be  rejected  as 
snrplusaf^e,  and  their  presence  will  not  vitiate 
the  notice.  Sufficient  appears  to  identify  the 
party  objecting ;  and  that  is  all  that  can  rea- 
sonably be  required. 

Aueiin,  for  the  respondent,  was  stopped  by 
the  Court. 

l"indal,  C.  J.— It  appears  to  me  that  this 
is  a  case  of  mis-description.  The  party  objecting 
seems  to  have  followed  the  form  No.  11,  sche- 
dule B.,  more  closely  than  he  need  have  done» 
and  has  thereby  falsely  described  himself.  He 
is  not  on  the  list  of  voters  for  the  parish  of 
Clifton;  but  upon  another  list,  that  of  the 
freemen  of  the  city  of  Bristol.  It  might  be 
that  the  lists  are  numerous,  and  thus  an  inac- 
curacy of  description  of  this  sort  might  thfow 
upon  the  party  objected  to  a  greater  degree  of 
difficulty  than  the  act  intended. 

The  rest  of  the  Court  concurring,  the  deci- 
sion of  the  barristers  was  affirmed. 

Tudball,  Apellanl ;  Barges,  Town  Clerk  of 
Bristol,  Respondent.    M.  T.  1843. 


BOROUGH  VO^BR— "OTHBR  BOILOINO.*' 

A  **  eowhofuae  and  stable  subsfantiatly  bmilt  of 
stone,  the  roof  of  which  was  tiled,  hmfingr  n 
door  frith  a  loth  and  kep^**  and  stated  to  he 
suitable'*  for  tke  purpose  fur  tehich  it  iro* 
erected  ami  used,  and  amvinienttp  pliceH 
for  the  occmpuiion  of  the  ctuHmmVs  tand^** 
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iss  •"  l^mng ''  wUhjin  the  2  fTtlL  4,  c.  45, 
#.27. 
At  thfl  court  held  before  the  barrister  ap- 

Kinted  to  revise  the  lists  of  voters  for  the 
rough  of  Weolock,  in  the  eoiiuty  of  Salop, 
the  name  of  Thomas  Charlton  Wliitmore  ap- 
peared in  the  list  of  persons  claimiojif  to  vote 
in  the  ehsetlon  of  meiahera  for  the  boroofrh  of 
Wenlock,  in  respect  of  property  situate  within 
the  parish  of  Beckbury  in  the  said  boroupfh. 
In  this  list  the  nature  of  Wbitmore's  qualifier* 
tjoa  wa^  described  as  *'  building  and  land.'' 

The  said  Thonas  Gharltoa  Whitmore  was 
dol|r  objected  to  by  WilUam  Heaford,  and 
appeared  in  support  of  his  vote ;  and,  havinjf 
proved  that  he  was  ia  all  other  respects  a  duly 
qualified  voter  for  the  said  borough,  the  only 
question waswhether  the  building  for  which  be 
claimed  to  vote  was  sufiBclent  within  tlie  statute. 
The  building  to  which  the  obiection  applied 
consisted  oit^caw-houte  anditabie,  iubHantiallp 
bmik  t/  iigne,  ike  ntof  uf  which  teat  tiled,  havings 
ti  dowt  leiih  a  lock  and  bey :  it  was  proved  also 
that  the  building  was  substantial  and  suitable 
for  the  purpose  for  which  it  was  erected  and 
used,  and  conveniently  placed  for  the  occupa- 
tion of  the  daimant's  Land. 

After  hearing  arguments  on  both  sides,  the 
revising  barrister  decided  that  the  liuilding  was 
not  one  to  which  the  words  '*  other  building  " 
in  the  2  AVill.  4,  c.  45,  s.  2/,  could  apply,  and 
expunged  the  name  of  the  voter— which  was 
to  be  restored,  if  the  Court  of  ('ommon  Pleas 
afaould  be  of  opinion  that  the  building  was  such 
as  entitled  the  clamant  to  vote. 

jiuitin  appeared  for  the  appellant :  but  the 
Court,  observing  that  the  word  ''building" 
primdjaeie  imporu  a  structure  of  any  kind, 
called  on 

Manning,  Serjt.,  to  support  the  objection. 
— ^Thc  27th  section  of  the  2  Will.  4,  c.  45. 
enacts,  '*  that,  in  every  city  or  borough  wliich 
shall  return  a  member  or  members  to  serve  in 
any  future  parliament,  every  male  person  of 
full  age,  and  not  subject  to  any  legal  incspocity, 
who  shall  occupy,  within  such  city  or  borough, 
or  within  any  place  sharing  in  the  election  for 
such  city  or  borough,  as  owner  or  tenant,  any 
house,  warehouse,  counting-house,  shop,  or 
Mer  buiUiingy  being,  either  separately,  or 
jointly  with  any  land  within  such  city,  borough, 
or  place,  occupied  therewith  by  him  aa  owner, 
or  occupied  therewith  by  him  as  tenant  under 
the  same  landlord,  of  the  clear  yearly  value  of 
not  less  than  10/.,  shall,  if  duly*  registered  ac- 
cording to  the  provisions  thereinafter  con- 
tained, be  entitlea  to  vote  in  the  election  of  a 
member  or  members  to  serve  iu  any  future 
parUapient  for  such  ciiy  or  borough!"  The 
aatieat  qualification,  for  a  borough- voter  wtus 
a  burgage  tenement :  the  provision  above  re- 
ierred  to  extends  the  qualification  by  the 
admission  of  other  buildings  of  a  commer- 
dal  character— warehouses,  counting-houses, 
sh«p9 ;  but.  lest  there  should  be  within  the  bo. 
rough  other  structures  of  a  commercial  charac* 
ter,  whkh  would  not  fall  within  the  specific 
description  of  warehouses,  counting-houses,  or 
*1^|^»  the  legislature   ba^e  introduced  the 


general  words  or  other  bmldingt,  within  which 
a  brewhouae,  a  malthouse,  or  the  like,  Mxiuld 
faU.  Now,  it  is  a  principle  well  known  and 
repeatedly  recognized,  that  general  words  fol. 
fowing  particular  words  are  to  be  taken  to 
apply  to  persons  or  things  ejutdem  generk. 
Tbus,  in  Snadiman  v.  Breach,  7  B.  &  C.  96,  9 
D.  Si  R.  796,  by  the  3  Car.  1,  c.  1,  it  was 
enacted  that  '*  no  carrier  with  any  horse,  nor 
waggon-mau  with  any  waggon,  nor  carman 
with  any  cart,  nor  waiuman  with  any  wain,  nor 
drover  with  any  cattle,  shall,  bv  themselves, 
or  any  other,  travel  on  the  Lord's  day ,"  and 
by  the  29  Car.  2,  c.  7.  *'  that  no  tradesman, 
artificer,  workman,  labourer,  or  other  person 
or  persons,  shall  do  or  exercise  any  worldly 
labour,  business,  or  work  of  their  ordinary 
callings,  upon  the  Lord's  day.''  It  was  sought 
to  include  drivers  of  stage  coaches  within  tl)& 
words  *'  other  person  or  persons."  But  Lor(i 
Tenterden  said :  "  Where  general  words  follow 
particular  ones,  the  rule  is  to  construe  them 
as  app]ical)le  to  persons  ejtudem  generis. 
Considering,  then,  that,  in  tlie  3  Car.  1,  c.  1, 
carriers  of  a  certain  description  are  meationed,, 
and  that  in  the  29  Car.  2,  c.  7,  drovers,  horse- 
coursers,  waggoners,  and  travellers  of  certain . 
descriptions  are  specifically  mentioned,  we 
tnink  that  the  words '  other  person  or  persons ' 
cannot  have  been  used  in  a  seuse  large  enough  . 
to  include  the  owner  and  driver  of  a  stai>e- 
coach."  So  in  Kitchin  v.  Shaw,  6  Ad.  &  £.729, 
1 N.  &  P.  791,  where  a  question  arose  as  to  the 
existence  of  a  summary  jurisdiction  in  justices 
under  the  6  Geo.  3,  c.  25,  s.  4,  over  domestic 
servants.  Lord  Denman,  referring  to  s.  4,  . 
which  recites  that  "it  frequently  happens 
that  artificers,  calico-printers,  handicraftsmen, 
miners,  colliers,  keelmen,  pitmen,  glass  n^en, 
potters,  labourers,  and  others,  who  contract 
with  persons  for  certain  terms,  do  leave  their  . 
respective  services  before  the  terms  of  their 
contract  are  fulfilled,  to  the  great  disappoint- 
ment and  loss  of  the  persons  with  whom  they . 
so  contract,"  and  enacts, ''  that,  if  any  artificer, 
&c.  (as  before  enumerated)  or  other  person, , 
shall  contract  with  anp  person  tehomsoever, 
for  any  time  or  times  whatsoever,"  &c.,  says : . 
<*  Large  as  these  words  undoubtedly  are,  when 
we  apply  to  them  the  ordinary  rules  for  con* , 
struing  acts  of  parliament  laid  down  by  Mr. 
Dwarris  (Part  2,  Vol.  2),  and  acted  upon  in  aU 
times,  but  no  where  more  clearly  stated  than 
by  Lord  Tenterden  in  Svndiman  v.  Breach, 
we  find  ourselves  compelled  to  say  that  the 
other  persons  are  not  all  persons  whatever  who 
enter  into  engagements  to  serve  for  stated 
periods,  but  persons  of  the  same  description 
as  those  before  enumerated ;  and  that  the  gene- 
rality of  the  words  must  have  been  so  restricted, 
even  thousrh  domestic  servants  had  not  been  ex- 
cepted from  Stat,  5  Eliz.  c.  4."  In  the  presentf 
case,  the  cowhouse  and  stable  appear  to  have 
lieen  erected  for  the  more  convenient  occupa* 
lion  of  the  voter's  land.  IMaule,  J. — The  case 
does  not  so  state.]  Taken  per  se,  this  clearly 
is  not  a  "  building  "  within  the  act. 

Ttnd*rl  C.  J.— It  appears  to  me  that  the 
word  "  building  "  io  the  27th  section  of  the  2 
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Will.  4,  c.  46,  it  satisfied  by  the  building  de- 

scribed  as  it  is  id  this  case.    It  is  contended 

that  the  words ''other  building''  can  only  applv 

to  some  building  that  is  efusdem  generis  with 

those  before  enumerated  in  the  clause,  viz, 

"house,  warehouse,  counting-house,  shop." 

I  am  far  from  saying  that  the  structure  in 

question  is  not  a  building  ejusdem  generit  with 

some  of  those  specifically  enumerated.    There 

are  many  erections  that  might  be  suggested 

which  would  not  satisfy  the  term,  though  of 

great  value  to  the  owner.    But  it  seems  to  me 

that  a  building  like  that  here  described.  In 

which  the  business  of  a  livery-stable  keeper  or 

a  dairyman  might  be  carried  on  within  the  bo- 
rough, does  clearly  fall  within  the  general 

description  in  the  act :  and  therefore  I  think 

the  revising  barrister  was  wrong  in  expunging 
the  name  of  the  voter,  and  that  it  ought  to  be 
restored. 
Coltman,  J.  concurred. 
Erskine,  J.— There  is  nothing  in  the  act  to 
shew  that  the  legislature  intended  to  confine 
the  qualification  to  buildings  occupied  for  the 
purpose  of  trade ;  and,  if  such  an  occupation 
were  necessary,  there  is  nothing  in  this  case  to 
exclude  it.  A  reading-room,  museum,  or 
lecture-room,  are  not  used  for  purposes  of 
trade ;  and  yet  nobody  doubts  that  they  would 
confer  a  good  qualification. 

Mauie,  J.— -The  expression  "  other  builrling" 
in  the  clause  in  question  certainly  U  not  to  be 
understood  in  its  largest  and  most  comprehen- 
sive sense ;  but  must  receive  some  restriction 
from  the  words  accompanying  it.  But  the  act 
does  not  require  that  the  building  shall  be  used 
for  the  pursoses  of  trade.  Suppose  goods 
were  depoiited  in  the  building  in  question,  it 
would  cleariy  be  a  warehouse ;  and  if  sold 
therein,  it  might  then  become  a  shop ;  and  this 
without  any  alteration  in  the  structure.  1  think 
the  case  does  not  admit  of  a  doubt. 

The  Master  was  accordingly  directed  to  give 
the  notification  required  by  the  6  Vict.  c.  18, 
8.  67,  "  to  the  sheriff  or  returning  officer,  as 
the  case  may  be,  having  the  custody  of  the  re- 
gister," in  order  that  the  voter's  name  might 
be  inserted  therein. 

fFhitmore^  appellant;  ffinton,  Town  Cierk 
o/fTenlock,  respondent,    M.T.  1843.« 


[The  following  cases  have  also  been  argued : — 
fFright,  appellant  I  Town  Clerk  of  Stork- 
ford,  respondent,  Allan,  appellant,  fFa< 
t^hovse,  respondent,  Hvghes,  appeliont ; 
Overseers  of  Chatham^  respondent.  Bart- 
lett,  appellmt  s  Gilibs,  respondent.  Dob- 
son,  knight,  appellant;  Jones,  respondent. 

The  Court  has  by  advertisement  in  the  Lon 
don  Gazette,  appointed   Friday,  the  6th  of 
December,  for  giving  judj^ment  in  such  cases 
as  stand  for  judgment:    on  that  day,  those 
above  named  will,  therefore,  be  disposed  of.] 


a  The  two  following  cases  followed  the  above 
decision : — Ruuell,  appellant,  Douries,  re^ 
spondent;  Bowen,  appellant,  fFUliams,  re- 
spondent. 


LONDON. 

Adjournment  day  .  .Monday,  Dec.  11th,  1843. 

Micha^mas  Term,  7th  Victoria,  l6thNov.  1843. 

This  G>urtwill,  on  Monday  the  27th.  and  on 
Tuesday  the  28ih  of  this  month,  and  during 
the  whole  week,  commencing  on  the  4th  of  De- 
cember, hold  sittings,  and  will  proceed  in  the 
disposing  of  the  business  in  the  Special  Paper, 
ana  in  the  New  Trial  Paper,  and  in  giving 
judgment  in  cases  that  may  then  be  pending. 
By  the  Court. 

Grriequf  r  tsl  9ieuf . 
After  Michaelmas  Term,  1843. 

MIDDLESEX. 

Monday  .  .Nov.  27    Common  Juries 

Tuesday 28 1  Excise. 

[-Rev.  Causes,  &  Com.  Jur. 

Wednesday 29  J  Customs. 

Thursday 30    Common  Juries. 

Friday  . . .  .Deg.    I     Common  Juries. 

Saturday  21 

Monday    4  >  Special  and  Com.  Juries. 

Tuesday    6  J 

Wednesday  ....  6  'Common  Juries. 
Thursday 7    Common  Juries. 

LONDON. 

Tuesday.. Nov.  28    To  adjourn  only. 
Friday  . . .  .Dec.  8    Adjt.  day.  Com.  Juries. 

Saturday 9    Common  Juries. 

Monday 11     Common  Juries. 

Tucitday 12-\ 

Wednesday....  13 

Thursday 14  >Special  &  Com.  Juries. 

Friday 15  f 

Saturdav    ....  16  J 
Monday    IS") 

w.dJ«W::::JSh"-"*"''"""- 

Thursday 21 J 

The  Court  will  sit,  at  ten  o'clock. 


THE  EDITOR'S  LETTER  BOX. 

Having  received  a  second  letter  from  a 
"  Practising  Solicitor,"  we  beg  to  refer  him 
to  an  article  in  this  number  on  Costs  in  Bank- 
ruptcy. We  have  no  doubt  that  the  Law 
Society  did  all  that  was  in  its  poiver  when  the 
scale  was  under  consideration.  Many  of  the 
Country  Law  Societies  also  exerted  themselves. 
The  course  pursued  was  stated  in  the  Legal 
Observer  some  months  aco. 

The  letters  of  *'  A  Subscriber;''  C.  A.; 
G.  F.  J. ;  "One,  &c. ;"  J.  B. ;  R.  H.  R.;  and 
A.  B.  shall  receive  early  attention. 

We  are  ohliged  by  a  correspondent  at  Bir- 
mingham for  his  reference  to  a  recent  case. 
Our  space  will  not  admit  of  more  than  a  se- 
lection of  decisions,  many  of  which,  however, 
are  Riven  exclusively  in  this  work. 

We  think  "B."  should  wait  and  see  the 
advantage  to  the  profession  of  the  new  act 
before  he  condemns  the  amount  of  the  fee  to 
which  he  refers. 


iRIit  Urgal  4^hwvhn\ 
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"  Quod  niagisad  nos 
Pcrtinet,  et  neacire  malam  CBt,agitainna." 


HORAT. 


QUESTIONS 

AT   THE    EXAMINATION. 

Michaelmas  Term,  1843. 

I.    PBBLIMINABT. 

1.  Where,  and  with  whom,  did  you  serve 
your  clerkship  ? 

2.  State  the  particular  branch  or  branches 
of  the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship. 

3.  Mention  seme  of  the  principal  law  books 
which  you  have  read  and  studied. 

4.  Have  you  attended  any  and  what  law 
lectures  ? 

II.    COMMON   AND    STATUTE    LAW,    AND 
PRACTICB  OV  THB  COUBTS. 

5.  In  what  cases  would  a  traveller  by  rail- 
way be  entitled  to  compensation  should 
he  sustain  any  injury  in  the  conveyance, 
and  how,  and  against  whom  should  he 
seek  redress  ? 

6.  What  damaged  is  a  tenant  iix)m  year  to 
year  liable  to  in  respect  of  a  house  or 
land  so  let  to  him  ? 

7.  Is  a  landlord,  or  incoming  tenant,  and 
which,  liable  at  the>  expiration  of  a  lease 
to  pay  the  outgoing  tenant  in  respect  of 
manure,  crops,  &c.,  who  holds  under  a 
lease,  and  what  will  be  the  difference  if 
he  is  only  a  tenant  at  will  ? 

8.  How  should  a  person  proceed  for  damages 
against  a  wilful  trespasser,  where  it  is 
expected  the  damages  will  not  amount 
to  £5} 

9.  If  a  debtor  abscond  before  writ  issued, 
can  you  take  any  proceedings  so  as  to 
obtain  a  judgment  ^  or  what  course  should 
a  creditor  pursue  ? 
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10.  If  you  were  called  upon  as  an  attorney 
under  the  statute,  to  explain  to  a  person 
about  to  iexecute  a  warrant  of  attorney 
or  cognovit,  what  explanations  would 
you  require  from  him,  and  what  explana- 
tions would  you  give  to  him,  and  how 
would  you  attest  the  security  ? 

11 .  A  tenant  occupying  two  houses,  one  at 
a  rent'  certain,  the  other  without  any 
agreement,  for  a  specific  sum ;  have  the 
landlords  the  like  remedy  for  the  rent, 
or  wherein  do  they  differ  ? 

12.  If  you  are  dissatisfied  with  an  award, 
how  must  you  apply  to  set  it  aside,  and 
within  what  time? 

13.  If  cattle  are  impounded  for  an  excessive 
sum,  what  are  the  remedies;  and  against 
whom,  and  in  what  cases  can  cattle  be 
impounded  ? 

14.  If  you  indorse  a  writ  for  a  sum  under 
20/.,  and  you  recover  on  a  trial  at  Nisi 
Prius,  or  on  a  Judge's  order,  above  that 
sum,  on  what  scale  are  the  costs  allowed  ? 

15 .  In  a  guarantee  on  behalf  of  a  third  party, 
must  any  consideration  be  stated,  and 
how,  and  of  what  kind  should  it  be  } 

16.  Can  an  infuit  bring  an  action,  and 
how  ? 

17.  In  what  cases  must  you  join  husband 
and  wife  in  an  action  ? 

18.  If  there  be  two  joint  obligors  in  a  bond, 
and  one  die,  against  whom  must  the  ac- 
tion be  brought  ? 

19.  Can  a  person  lawfully  receive  more 
than  five  per  cent,  interest,  and  if  so,  on 
what  security  ? 

III.    CONVEYANCING. 

20.  What  is  the  difference  between  an  es- 
tate in  fee  and  an  estate  tail  ? 

F 
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2 1 .  What  18  the  essential  difference  between 

joint  tenants  and  tenants  in  common  ? 
23.  When  is  an  estate  said  to  be  held  in 

coparcenary  ? 
23.  If  land  is  conveyed  to  A.  and  his  heirs, 

to  the  use  of  B.  and  his  heirs^  in  whom 

is  the  legal  estate  ? 
24«  Under  what  cireumstanoes  will  a  term 

of  years  merge  in  the  freehofld  of  kherit* 

ance  ?     Mention  one  or  two. 

25.  If  tenant  for  years  dies,  having  ap^ 
pointed  the  person  who  is  seised  of  the 
freehold  to  be  his  exe<mtor«  will  the  term 
merge  or  not  ?  Give  a  reason  why  it 
would  or  would  not. 

26.  Is  any  will  made  by  a  minor,  or  by  a 
married  woman,  valid  or  not  ? 

27.  Can  a  person  be  admitted  as  a  witness 
to  prove  the  execution  of  a  will,  or  the 
validity  of  it,  who  or  whose  Wife  or  hus- 
band takes  a  beneficial  legacy  under  the 
will ;  and  will  be  be  entitled  to  thelegacy 
or  not  ? 

28.  (f  real  estate  be  devised  to  a  person 
without  words  of  limitation,  what  estate 
or  interest  will  pass  by  such  devise  ? 

99.  Is  it  necessary  that  a  deed  of  appoint- 
ment, under  a  power,  of  a  valuable  lease* 
hold  interest  should  be  registered  or  not } 

80.  Is  the  non-registry  of  a  lease  cured  by 
registering  an  assignment  in  which  the 
lease  is  recited,  or  not  ? 

31.  Has  a  first  mortgagee  who,  without 
notice  of  a  seeond  mortgage,  makes  a 
further  advance,  a  priority  foi  such  fur- 
ther advance  over  the  second  mortgagee  ? 

32.  In  a  registered  county,  does  registra- 
tion of  a  second  mortgage  amount  to 
notice  thereof  to  a  first  mortgagee  ? 

33.  If  a  man  die  intestate,  leaving  a  widow, 
one  child,  and  a  grandchild,  how  is  his 
personal  estate  to  be  distributed  ? 

.  84»  If  he  leave  no  children,  but  a  widow, 
a  brother,  and  children  by  another  bro- 
ther or  sister,  how  is  the  personal  estate 
to  be  distributed  ? 

IV.   EQUITT  AVn  FBACTICI  OP  THB  COURTS. 

35.  If  a  defendant  fails  in  entering  an  ap- 
^  pearance,  what  is  necessary  to  be  done 

to  enable  the  plaintiff  to  enter  one  for 
him ;  and  when  can  the  proceeding  be 
taken? 

36.  What  notice  is  necessary  to  be  given 
before  moving  to  assign  a  guardian  for 
an  infant  defendant ) 

37.  What  time  has  a  defendant  to  plead 
answer,  or  demur,  not  demurring  alone, 
to  amended  bill  ? 

88,  How  many  days  must  the  order  nisi  to 


dissolve  a  common  injunction  be  served 
before  the  day  for  showing  cause ;  and 
how  are  they  reckoned  ?  * 

39.  What  length  of  time  has  a  plaintiff  to 
file  exceptions  after  answer  filed  ? 

40.  Within  what  time  is  an  answer  deemed 
sufficient  ? 

41.  Is  it  necessary  isr  a  defendant  to  answer 
betoe  applying  to  dissolve  injunction  ? 

42.  Can  a  plaintiff  proceed  with  his  cause 
if  a  defendant  does  not  plead,  answer, 
or  demur  to  an  original  bill,  within  the 
tine  allowed,  and  what  ie  the  course  of 
proceeding  in  such  circumstances  ? 

43«  Is  there  any,  and,  if  so,  what  distinc- 
tion as  to  the  time  of  taking  proceedings 
in  a  town  and  in  a  country  cause  ? 

44.  What  procee(Mng  is  necessary  to  com* 
pel  obedience  to  an  order  of  court  ? 

45.  What  remedy  will  a  Court  of  Equity 
give  in  a  case  where  a  trustee  has  been 
named,  but  has  never  acted  or  accepted 
the  trust,  and  refuses  so  to  do  ? 

46.  If  an  attorney  or  solicitor  be  appointed 
a  trustee  or  executor;  and  acts  as  such, 
is  he,  under  any  and  what  circumstances, 
entitied  to  be  xtnunerafed  for  time  and 
trouble,  or  only  to  be  pwd  his  expences  ? 

47.  If  one  trustee  receives  trust- money, 
and  hands  it  over  to  his  co-trustee,  are 
both,  or  which  of  them,  liable  } 

48.  An  executor,  conceiving  that  he  has 
paid  all  the  debts  of  his  testator,  divides 
the  estate  amongst  the  legatees,  and  is 
afterwards  called  upon  to  pay  a  debt  due 
from  the  estate;  will  such  debt,  when 
paid,  fall  as  a  loss  upon  the  executor,  or 
will  equity  afford  him  any  and  what  re- 
lief against  the  legatees  ? 

49.  In  a  suit  to  execute  the  trusts  of  a 
will,  is  it  necessary  in  all  oases,  or  when, 
to  make  the  heir*at-law  a  party  ? 

Y.   BAKKBUFTCY,  AND  FBACTICS  OF  THB 
COUBTS. 

50*  What  alterations  have  been  lately  made 
in  the  Bankrupt  Law  relating  to  the 
amount  of  the  petitioning  creditor's  debt  ? 

51.  Mention  some  of  the  dasses  of  per- 
sons now  liable  to  be  made  bankrupts 
who  were  not  so  formeriy. 

52.  State  the  principal  proceedings  neces* 
sary  to  be  teJcen  to  obtain  an  adjudication 
on  a  fiat  in  bankruptcy. 

53.  What  are  the  grouxids  on  whieh  a  town 
fiat  will  be  issued,  although  the  petition- 
ing creditor  desires  to  have  a  country  fiat  ? 

54.  Can  an  auxiliary  fiat  be  issued  under 
any,  and  what  circumstances  ? 

55.  What  are  the  respective  rights  oi  joint 
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and  Mffwrate  creditors  as  to  the  proof  of 
debts  under  a  fiat  against  partners  in 
trade? 

56.  What  course  of  proceeding  should  be 
taken  by  a  creditor  who  holds  any  real 
or  personal  property  as  part  security  for 
his  debt  ? 

57.  State  the  practice  relating  to  the  grant- 
ing of  a  bankrupt's  certificate,  «iace  the 
passing  of  the  last  bankrupt  act. 

58.  If  the  bankrupt  hold  property  as  a 
trustee  for  others,  does  such  property  pass 
to  the  assignees  ? 

59.  Are  the  assignees  entitled  to  property 
which  accrues  to  the  bankrupt  after  the 
fiat  ?  and  if  so,  is  there  any,  and  what 
limitation  ? 

60.  Under  any,  and  what  circumstances, 
do  goods  and  chattels  of  which  the  bank- 
rupt has  the  possession,  but  of  which  he 
is  not  the  owner,  pass  to  the  assignees  ? 

61 .  Suppose  a  banlonpt  to  have  carried  on 
the  business  of  a  feustor,  and  to  have  in 
his  possession  at  the  time  of  his  bank- 
ruptcy goods  placed  in  his  hands  for  sale, 
what  are  the  rights  of  the  assignees  in 
respect  of  such  property  ? 

62.  Is  the  separate  property  of  each  part- 
ner liable  to  the  partnership  creditors 
under  a  joint  fiat,  and  under  what  cir- 
cumstances? 

63.  Is  there  any,  and  what  alteration  re 
cently  made,  regarding  the  validity  of 
transactions  before   the    fiat,    although 
after  an  act  of  bankruptcy  ? 

64.  In  case  a  purchaser  from  a  trader  has 
had  notice  of  an  act  of  bankruptcy,  will 
the  transaction  be  valid  after  any,  and 

'  what  length  of  time  ? 
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65.  Define  the  terms  '  felony'  and  '  misde- 
meanor.' 

66.  Enumerate  the  crimes  now  punishable 
with  death. 

67.  When  a  statute  superadds  a  punish- 
ment to  an  act  which  was  already  an  of- 
fence at  common  law,  does  the  statutory 
punishment  supersede  that  which  was 
attached  to  the  offence  by  the  common 
law,  or  not  ? 

C8.  Who  are  incapable  of  committing 
crimes? 

69.  What  is  the  precise  operation  of  drunk- 
enness upon  the  commission  of  crimes  ? 

70.  Is  transportation  a  punishment  origina- 
ting in  the  common  or  the  statute  law  ? 

71.  Is  the  reading  of  ^e  Riot  Act  neces- 


sary to  constitute  a  riot?     What  is  tbQ 
legal  effect  of  reading  it  ? 

72.  What  is  the  law  as  to  the  interference 
of  a  policeman,  or  a  private  person,  in 
the  case  of  an  assault  or  breach  of  the 
peace  1 

73.  When  a  person  has  been  apprehended 
on  a  criminal  charge,  what  is  the  first 
step  to  be  taken  on  the  part  of  the  pro- 
secutor ? 

74.  Must  the  finding  of  the  grand  jury  be 
unanimous,  or  is  any,  and  what  majority 
required  ? 

75.  If  the  grand  jury  return  "  not  a  true 
bill,"  can  a  fresh  bill  for  the  same  offence 
be  prefened  to  a  subsequent  grand  jury  ? 

76.  How  many  witnesses  are  requisite  to 
support  the  finding  of  a  grand  jury  ? 

77.  Is  there  any  limitation  of  time  within 
which  parties  may  be  indicted  for  felo* 
nies  or  misdemeanors  ? 

7S,  State  the  practical  mode  of  proceeding 
under  the  Habeas  Corpus  Act. 

79.  Is  there  any  provision  in  the  law  made 
for  arresting  offenders  who  have  fled 
into  Ireland,  Scotland  or  places  abroad  ? 
State  the  mode  of  procedure  in  such 
cases. 


RESULT  OF  THE  MICHAELMAS 
TERM  EXAMINATION. 

Ws  have  in  a  previous  article  stated  the 
Questions  which  were  put  at  the  Michael- 
mas Term  Examination.*  A  few  of  the 
questions  are  somewhat  differently  worded 
from  those  which  were  put  at  the  Examina- 
tion,  but  they  will  be  found  to  be  substan* 
tially  the  same. 

The  Examination  took  place  on  Monday, 
the  20th  instant,  at  the  Hall  of  the  Incor- 
porated Law  Society.  Mr.  Walker,  one  of 
the  Masters  of  the  Court  of  Exchequer, 
took  the  chair  at  ten  o'clock,  and  addressed 
the  candidates  assembled,  on  the  necessity 
of  answering  the  questions  as  well  as  they 
were  able.  He  recommended  them  to  take 
full  time  to  bring  up  their  papers,  which 
were  not  required  till  four  o'clock.  He 
also  pointed  out  the  necessity  of  a  strict 
adherence  to  the  regulation  against  any 
candidate  copying  from  the  papers  of  an- 
other, which  would  prevent  both  parties 
from  passing.    The  other  Examiners  *'  pre* 


*  If  any  of  our  contemporaries  should  ag^am 
arail  themselves  of  our  labours,  we  presume 
they  will  deem  it  proper  to  acknotrledge  the 
source  from  which  they  proceed. 
-    F2 
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sent  at  and  condacting  the  Examination^' 
were  Mr.  Sbadwell,  Mr.  Tooke,  Mr.  Amory, 
and  Mr.  Austen. 

Some  of  the  candidates  did  not  attend, 
and  one  of  them  withdrew  in  an  early  part 
of  the  day.  The  result  was  that  106  were 
passed,  and  three  rejected.  We  understand 
that  the  Examiners  hesitated  whether  in  the 
performance  of  their  duty  they  ought  not  to 
reject  sereral  more;  hut  considering  that 
sufficient  notice  had  not  been  given  that  the 
candidates  would  be  expected  to  answer  a 
larger  number  of  questions  than  heretofore, 
they  determined  on  the  lenient  course. 

It  is  understood  that  a  meeting  of  the 
Board  of  Examiners  will  be  held  for  the 
purpose  of  taking  into  consideration  the 
expediency  of  giving  formal  notice  to  the  fu- 
ture candidates  that  they  will  be  expected  to 
answer  a  certain  proportion  of  the  questions. 
Seven  years  and  upwards  have  elapsed  since 
the  Examination  was  instituted,  and  it  is 
reasonable  to  look  for  a  more  considerable 
improvement  in  the  legal  knowledge  of  the 
candidates  than  appears  to  have  taken 
place. 

The  Examiners,  we  believe,  take  great 
pains  to  discharge  their  duty  faithfuUy  to 
the  Court,  yet  with  due  leniency  to  the 
candidates.  Ihey  remain  till  six  o'clock 
on  the  day  of  Examination  deliberating  on 
the  answers  which  have  been  given  in,  and 
sometimes  pursuing  their  labours  in  the 
evening.  They  always  meet  on  the  second 
day  to  complete  the  investigation,  and  be- 
fore they  reject  any  candidate  they  read 
over  a  second  time  the  whole  of  his  ex- 
amination^  in  order  to  give  due  weight  to 
any  favourable  parts  of  it. 

It  does  not  appear  that  the  Examiners 
intend  to  increase  the  stringency  of  the 
questions,  but  to  require  that  more  answers 
be  satisfactorily  rendered. 

We  deem  it  right  to  give  the  earliest  in- 
timation of  the  change  thus  contemplated, 
in  order  that  the  candidates  for  next  term 
may  prepare  accordingly. 


HISTORICAL  OUTLINES  OF  THE 
LAWS  OF  ENGLAND. 

Henry  VI.    1422—1471. 

The  statutory  enactmeats  of  (his^  as  of  the 
precedinsr  reign,  were  principally  ia  amend. 
lueDt  and  alteration  of  previous  acts  of  par- 
liament. 

Another  law  was  made  to  restrain  the  emi- 
grution  of  the  /rtsh  into  thiH  kinj^dom.  It  was 
ordained  by  this  statute,  1  Hen.  6,  c.  3,  that 
those  who  did  not  leave  the  kingdom  within  a 


month  after  proclamation  thereof,  should  for-« 
feit  their  goods,  and  he  imprisoned  at  the 
king's  pleasure.  And  by  2  Hen.  6,  c.  8,  that 
no  srholar  should  enter  Ensland  without  a 
testimonial  under  the  fre<il  of  the  lieutenant  or 
justices  of  Ireland,  testlfyinir  that  he  was  of 
the  kinir's  ohedieuce ;  and  if  he  did,  he  was  to 
te  deemed  a  rebel. 

Several  statutes  were  passed  on  the  subject 
of  safe  conducts.  By  stat.  20  Hen.  6,  c.  11, 
the  penalty  of  KiKb  treason  imposed  on  the 
violators  of  safe  conducts,  as  we  have  seen,  ia 
the  previous  rei^u,  was  repealed. 

Several  enactments  were  made  on  the  sub- 
ject of  Elections  and  privileges  of  memlters  of 
parliament.  By  a  statute  of  Henry  4,  the 
justices  of  assize  had  oeen  empowered  to  en- 
quire by  inquests  of  office  of  the  return  of 
members ;  it  was  now  by  stat.  S  Hen.  6,  c.  4, 
ordained  that  such  members  aad  sberiflfs  as 
had  inquests  of  office  found  against  them, 
should  be  allowed  to  traverse  them,  and  shouhl 
not  be  damaged  by  such  inquests  till  they  were 
duly  convicted. 

The  clergy  having  complained  that,  in 
cominjT  to  convocation,  they  and  their  ser- 
vants were  frequently  molested  and  arrested, 
the  same  liberty  or  defence  was  by  stat.  8  Hen. 
6,  c.  1,  given  to  them  as  the  j^reat  men  and 
commonalty  called  to  parHament  enjoyed. 

Notwithstanding  the  enactments  to  the  con- 
trary, we  find  that  in  the  31  st  year  of  this 
kinjc,  the  speaker  of  the  commons  was  taken 
in  execution  in  an  action  of  tre:>pa8s  at  the 
suit  of  the  Duke  of  York,  president  of  the 
Parliament;  and  after  representation  of  the 
case  to  the  king  and  the  peers,  the  latter  came 
to  the  resolution  that  the  speaker  should  re- 
main in  custody,  and  the  commons  acquiescing, 
chose  another  speaker. 

On  the  subject  of  the  Chancery,  the  stat.  15 
Hen.  6,  c.  4  was  passed,  by  which  it  waa 
enacted,  that  no  writ  of  subpoena  shoukl  be 
granted,  until  surety  was  found  to  satisfy  the 
party  grieved,  in  case  the  matter  of  the  bill 
did  not  prove  to  be  good. 

The  jurisdiction  of  the  Justices  of  Sisi  Prius 
was  enlarged  by  stat.  24  Hen.  6,  c.  1,  empow- 
ering them  to  give  judgment  in  all  cases  of 
felony  and  treason,  as -well  upon  acquiital  as 
conviction,  and  to  award  execution.  Before 
this  statute,  they  could  only  hear  and  deter- 
mine, but  not  pass  judgment. 

Delays  in  tlie  proceed intf  by  attaint  were 
prevented  by  several  statutes,  which  put  a 
stop  to  feig^ned  and  foreign  pleas. 

Ilia  statute  of  jetffuH  made  in  the  last  rei^ 
being  only  of  a  temporary  nature  was  extended 
by  4  Hen.  6,  c.  12.  It  was  also  enacted  by 
stat.  8  Hen.  6,  c.  12,  that  for  error  assigned 
in  any  record,  process,  or  warrant  of  attorney, 
original  or  judicial  writ,  panned  or  return'  in 
any  places  of  the  same  rased  or  interlined,  or 
in  any  addition,  subtraction  or  diminution  of 
words,  letters,  titles,  or  parcel  of  letters  found 
therein,  no  jud^rment  should  ()e  reversed  or 
record  annulled.  Out  of  this  act  are  excepted 
all  appeals  and  indictments  of  treason  and 
felony,  and  outlawries  for  the  same ;  tior  was 
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it  to  extend  to  cases  where  the  substance  of 
the  proper  naiDc^i,  surnames,  or  additions  were 
left  out  in  the  original  writs  or  writs  of  exii^ent. 

There  is  an  act  relating  to  nttorntipi  which 
deserves  some  notice  for  the  singulaiity  of  the 
facts  it  contains.  This  is  stat.  33  Hen.  '6,  c.  7y 
which  says,  that  not  )onf(  since  in  the  city  of 
Norwich,  and  in  the  counties  of  Norfolk  and 
Saffulk,  there  were  onlv  six  or  eight  attorneys 
PI  most,  coining  to  the  King's  Courts,  in  which 
time  great  tranquility  reigned  in  those  places, 
and  little  vexation  was  occasioiied  by  untrue 
mnd  foreign  suits.  But  now,  says  the  act,  there 
ftre  in  those  places/otf fjrror^  attorneys,  or  more, 
the  irenerality  of  whom  have  nothing  to  live 
on  but  their  practice,  and  besides  are  very 
ignorant.  It  complains  that  they  came  to 
markets  and  fairs,  and  other  places,  where 
there  were  assemblies  of  people,  exhorting, 
procurinsf,  and  aiding  persons  to  attempt  un- 
triTe  and  foreign  suits  for  small  trespasses, 
little  oflences,  and  small  sums  of  money  which 
might  be  determined  in  conrts-barou ;  so  that 
more  suits  were  now  raised  for  malice,  than 
the  ends  of  justice  ;  and  courts-baron  became 
less  frequented.  These  are  the  motives  the 
art  St  lies  for  a  reformation  ;  which  was,  that 
in  future  there  should  be  but  six  common  at- 
torneys in  the  county  of  Norfolk,  the  same 
number  in  Suffolk,  and  in  the  city  of  Norwich 
ooly/V9;  these  were  to  be  admitted  by  the 
two  eliirf  justices,  of  the  most  sufHctent  and 
best  instructed  ;  and  persons  acting  as  attor- 
neys in  those  parts  without  such  admission, 
were  subjected  to  heavy  penalties. 

The  provisions  made  against  disseisors  by 
4  Hen.  4,  was  by  11  Hen.  6,  c.  3,  made  appli- 
cuble  to  all  writs  grounded  upon  novel  dissei- 
sin, so  that  the  pernnr  of  profits,  as  he  was 
c»Iled,  was  made  liable  iu  the  same  manner  as 
if  he  had  been  legally  seised  of  the  freehold. 

In  assizes  of  novel  disseisin,  the  sheriff  being 
sometimes  named  a  disseisor,  to  the  end  that 
the  writ  might  lie  directed  to  the  coroner  and 
the  assize,  secretly  awarded  upon  the  tenant's 
default,  it  was  by  stat.  4  Hen.  6,  c.  2,  enacted 
that  upon  the  tenant's  averment  thereof,  the 
writ  was  to  be  quashed,  and  the  plaintiff 
amerced. 

By  stat.  30  Hen.  6,  c.  I,  executors  were 
empowered  to  issue  a  frriV  of  proclamation  out 
of  Chancery  against  servants  who  should,  on 
the  death  of  their  masters,  violently  and  riot- 
ously seize  the  goods  of  their  master,  whirh 
appears  to  hare  been  a  frequent  practice  at>out 
this  time. 

Formerly  the  emhettling  records  was  only 
ponishable  by  imprisonment,  it  was  now,  by 
stat.  8  Hen.  f>,  c.  12,  made  felony. 

A  practice  appears  to  have  prevailed  of 
•ending  threatening  letters  to  persons,  that  if 
money  was  not  deposited  in  certain  places, 
their  houses  would  be  burnt ;  this  was  by  9 
Hen.  6,  e.  6,  made  treason.  It  was  declared, 
however,  in  order  that  the  landholders  should 
not  be  prejudiced,  that  the  forfeiture  should 
be  saved  to  the  lords,  as  in  cases  of  felony. 

It  being  said,  that  in  the  famous  29th  chap- 
ter of  Magna  Charts^  no  mention  was  made 


how  ladies  of  great  estate,  such  as  duchesses, 
countesses,  or  baronesses  should  be  put  to 
answer,  or  before  what  judi^es,  it  was  enacted 
by  stat.  20  Hen.  6,  c.  9,  thut*  in  such  cases, 
whether  married  or  sole,  they  were  to  be  tried 
as  peers  of  the  realm. 

The  summary  proceeding  in  case  ol  forcible 
entries,  which  had  been  the  subject  of  former 
enactments,  was 'enlarged ;  and  rendered  more 
effectual  by  stat.  8  Hen.  6,  c.  9. 


COUNTY  PALATINE  COURT  OF  CHAN- 
CERY. 

At  the  close  of  the  last  Session  of  Parliament, 
a  Bill  was  brought  in  by  Lord  Granville  Somer^ 
set  and  Mr.  Nicholl,  "  to  enlarge  the  jurisdic- 
tion, and  improve  the  practice'and  proceedings 
of  the  Court  of  Chancery  of  the  County  Pala- 
tine of  Lancaster."  It  was  printed  during  the 
vacation,  and  we  now  submit  the  substance  of 
it  to  our  readers,  with  the  important  clauses 
fully  stated. 

1.  That  in  all  matters  over  which  the  said 
County  Palatine  Court  may  have  jurisdiction, 
it  shall  be  lawful  for  the  Vico  Chancellor  fur 
the  time  being  of  the  said  County  Palatine, 
when  out  of  the  limits  of  the  jurisdiction  of  the 
said  court,  to  hear  and  determine  all  such  plea?, 
demurrers,  exceptions,  applications  for  injunc- 
tions, both  upon  notice,  and  ex  parte,  fur  dis- 
solving injunctions,  for  the  appointment  of  re- 
ceivers, for  the  payment  of  money  into  and  out 
of  court,  to  confirm  reports,  and  all  such  mo- 
tions, petitions,  and  other  interlocutory  mutters 
for  facilitating  the  progress  of  any  suit  or  busi- 
ness pending  in  the  said  court,  as  he  might  law. 
fully  hear  and  determine  within  the  limits  of  the 
jurisdiction  thereof;  and  all  orders  made  by 
him  upon  the  hearing  of  any  such  pleas,  de- 
murrers, exceptions,  and  applications,  as  afore- 
said, shall  be  as  vsdid  and  binding  upon  the 
parties  as  if  the  same  had  been  made  within  the 
limits  of  the  jurisdiction  of  the  said  court. 

2.  That  in  ail  cases  whercs  any  person  who 
shall  have  commenced  any  suit  or  other  pro- 
ceeding, or  entered  an  appearance  in  any  suit 
in  the  said  County  Palatine  Court,  or  shall  have 
come  in  as  a  creditor,  claimant,  or  purchaser, 
or  otherwiiie  submitted  to  the  juribdiction  of 
the  said  court,  cannot,  by  reason  of  his  resi- 
dence out  of  such  jurisdiction,  or  having  with- 
drawn his  person  or  goods  therefrom,  be  marie 
amenable  to  the  process  of  such  court ;  and 
also  in  all  cases  where  any  such  person  as  afore, 
said  shall  have  died  or  become  bankrupt  or  in- 
solvent, and  his  real  or  personal  representatives, 
or  the  assignees  of  his  estdte  and  effects  (us  the 
case  may  be),  or  any  of  them,  who  may  be  ne- 
cessary parties  to  the  continuance  of  the  said 
suit,  shall  reside  or  withdraw  out  of  the  juris- 
diction  of  the  said  court;  it  shall  be  lawful  for' 
the  Vice-Chancellor  of  the  said  County  Pala- 
tine, upon  special  application  being  made  to' 
him  within  the  said  County  Palatine,  or  in  the 
Duchy  Chamber  at  L  incastcr  at  NVestminsteV, 
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oreUewhere  witbin  the  liberties  of  the  city  of 
We»taiia»ter,  by  any  party  to  or  person  inter- 
ested in  siu'h  suit  or  proceediofi^,  founded  upon 
an  affidavit  of  all  the  necessary  facts  of  the  case, 
to  order  and  direct  that  service  of  any  order, 
notice,  iuhptena,  letter  missive,  or  other  pro- 
cess, shall  be  made  ami  be  deemed  good  ser- 
vice upon  any  such  person,  real  or  personal  re- 
presentative, or  assifl^nee  as  aforesaid,  at  any 
place  within  the  United  <  Kingdom  of  Great 
Britain  and  Ireland,  and  the  Isle  of  Man,  where 
it  sliall  appear  from  such  affidavit  as  aforesaid, 
that  such  person,  real  or  personal  represeota* 
live,  or  assignee,  is  then  residing  or  being,  at 
such  time,  by  such  person,  upon  such  terms 
and  in  such  manner,  as  to  the  said  Vice- 
Chancellor  shall  seem  reasonable  and  pro- 
per, and  afterwards,  if  it  shall  he  necessary, 
upon  an  affidavit  of  such  service  had,  to  order 
an  appearance  to  be  entered  for  the  person  so 
served ;  and  thereupon  it  shall  be  lawful  for  the 
said  County  Palatine  Court  to  make  such  de- 
cree or  order  consequent  upon  such  service  so 
made  as  aforesaid,  as  before  the  passing  of  this 
act,  or  under  the  provisions  of  this  act,  might 
have  been  made  in  case  such  service  as  afore- 
said had  been  duly  made  withtii  the  jurisdic- 
tion of  the  said  court. 

3.  That  whenever  a  plaintiff  or  defendant  in 
any  suit,  in  which  a  decree  or  order  shall  have 
been  made  by  the  said  Couuty  Palatine  Court, 
sliall  reside,  or  withdraw  his  person  or  goods, 
out  of  the  jurisdiction  of  ihe  said  court ;  and 
also  whenever  any  decree  or  order  of  the  same 
court  cannot  be  fully  euforced  by  reason  of  the 
noQ- residence  of  any  party  to  be  bound  there- 
by within  the  jurisdiction  of  the  said  court; 
theU)  and  in  every  such  case,  it  shall  be  lawful 
for  her  Majesty's  High  Court  of  Chancery, 
upon  the  application  of  any  person  entitled  to 
the  benefit  of  such  decree  or  order,  and  upon 
the  production  of  a  transcript  of  such  decree  or 
order,  or  such  part  thereof  rsspectively  as 
cannot  be  enforced  for  the  reasons  aforesaid, 
under  the  signature  of  the  registrar  of  the  said 
County  Palatine  Court,  and  an  affidavit  that, 
by  reason  of  such  non-residence  or  removal  as 
aforesaid,  such  decree  or  order,  or  such  part 
thereof  as  aforesaid,  cannot  be  enforced,  to 
make  such  decree  or  order,  or  so  much  thereof 
respectively  as  cannot  be  enforced  for  any  of 
the  reasons  aforesaid,  a  decree  or  order  of  the 
said  High  Court  of  Chancery ;  and  thereupon 
such  decree  or  order,  or  such  part  thereof  respec- 
tively, as  aforesaid,  shall  and  may  be  enforced 
against  such  of  the  parties  bound  by  the  same  as 
shall  be  within  the  jurisdiction  of  the  said  High 
Court  of  Chancery;  and  all  proceedings  shall 
and  may  be  had  thereupon  as  if  such  decree  or 
order  had  been  originally  made  by  the  said  High 
Court  of  Chancery ;  and  all  the  reasonable  costs 
and  charges  of  and  consequent  upon  such  sp- 
plication  shall  and  may  be  recovered  in  like 
manner  as  if  the  same  were  part  of  such  decree 
or  order. 

4.  That  from  and  after  the  commencement 
of  this  act,  no  petition  of  re-hearing,  by  way  of 
appeal  from  any  decree  or  order  made  by  the 
Vlte-Chanccllor  for  the  time  being  of  ihe  said 


County  Palatine  Court,  bhall  be  presented  but 
within  the  space  of  six  calendar  months  from 
the  time  of  making  the  same,  unless  the  Chan- 
cellor of  the  said  Duchy  and  County  Palaiine, 
assisted  by  the  Master  of  the  Rolls,  or  one  of  the 
Vice-Chaucellors  of  the  High  Court  of  Chan- 
eery,  upon  special  application  being  made  to 
him  for  that  purpose,  and  after  hearing  counsel 
upon  the  merits  of  the  case,  shall  otherwise  di- 
rect:  Provided  nevertheless,  that  the  Vice- 
Chancellor  of  the  said  County  Palatine  shall,  at 
his  own  discretion,  be  at  liberty  to  hear  petitions 
for  re-bearing,  and  also  to  re-hear  any  causes 
or  motions  previously  decided  by  him  in  the 
court  of  the  said  County  Palatine. 

5.  That  the  service  ot  every  writ  of  subpoena 
to  attend  and  give  evidence,  or  subpoena  duces 
tecum,  hereafter  to  be  issued  out  of  the  said 
County  Palatine  Court,  and  served  upon  any 
person  out  of  the  jurisdiction  thereof,  shall  be 
as  valid  aud  effectual  for  compelling  the  attend, 
ance  of  such  person  at  any  time  and  place  to 
be  named  in  such  writ  of  subpoena,  to  be  there 
examined,  either  before  the  Registrar  of  the 
said  court,  as  well  in  his  capacity  of  examiner, 
as  in  that  of  Master  of  the  said  Court,  or  be- 
fore commissioners,  under  any  commission  to 
be  issued  by  the  said  Court  for  the  examination 
of  witnesses,  or  to  be  examined  vivd  voce  at 
the  hearing  of  any  matter  or  suit  before  the 
said  Court,  or  before  the  registrar,  or  for  com- 
pelling the  attendance  of  such  person  by  virtue 
of  any  writ  of  subposna  duces  tecum,  and  shall 
entitle  the  party  suing  out  the  same  to  all  and 
the  like  remedies  by  action  and  otherwise,  as  if 
the  same  had  been  served  within  the  jurisdiction 
of  the  said  Court ;  and  in  case  the  person  so 
served  shall  not  attend  according  to  the  exi- 
gency of  such  writ,  it  shall  be  lawful  for  the 
said  County  Palatine  Court,  upon  affidavit  of 
the  personal  service  of  such  writ,  to  transmit  a 
certificate  of  such  default,  under  the  seal  of 
the  said  Court,  to  the  Court  of  Queen's  Bench 
in  England,  to  the  Court  of  Justiciary  in  Scot- 
land^ or  to  the  Court  of  Queen's  Bench  in 
Ireland ;  and  the  said  last-mentioned  courts 
respectively  shall  and  may  thereupon  proceed 
against,  and  punish  by  attachment  or  otherwise, 
according  to  the  course  aud  practice  of  the  said 
respective  Courts,  the  persou  so  having  made 
delauit,  in  such  and  the  like  manner  as  they, 
might  have  done,  if  such  person  had  refused  or 
neglected  to  appear  in  obedience  to  a  writ  of 
subpoena  or  other  process  issued  lo  compel  the 
attendance  of  wituesses  out  of  such  last-men- 
tioned courts  respectively. 

6.  Persona  not  liable  for  not  appearing,  un- 
less expenses  be  tendered  on  serving  subpoena. 

7.  That  it  shall  be  lawful  for  any  commis- 
sioner for  taking  affidavits  to  be  made  use  of 
in  cause?,  matters  ami  things  depending  in  the 
Court  of  Duchy  Chamber  of  Lancaster  at  West- 
minster, or  for  any  Master  Extraordinary  of 
the  High  Court  of  Chancery,  to  admini!«ter  an 
oath  to  any  persou  out  of  the  jurisdiction  of 
the  said  County  Palatine  Court,  who  shall  be 
desirous  of  making  an  afhdavit  to  be  used  in 
any  suit  <ir  matter  pending  before  such  last- 
mentioned  Court ;  and  every  such  affidavit  so 
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sirarn  as  aforesaid^  ftha]l  be  |m  valid  aod  effec- 
tual for  a)]  purposes  for  %vhich  the  satne  shall 
tie  required,  as  if  the  same  had  been  sworn 
before  the  proper  officer  of  the  said  Couuty 
Palatioe  Court  within  the  jurisdiction  of  tlie 
sud  Court;  and  every  person  wilfully  for- 
swearing himself  in  such  affidavit,  and'beiu^ 
lawfjolly  convicted  thereof,  shall  be  lialiU  to 
the  penalties  of  wilful  and  corrupt  perjury. 

8.  Power  to  Chancellor  of  the  Duchy  to  ap- 
point a  messenger  of  the  court. 

9.  Keeper  of  Lancaster  Castle  to  receive  per^ 
soas  arrested  and  conveyed  thither  by  messen- 
ger, and  to  produce  and  deal  witbihem  as  court 
absU  direct. 

10.  After  appointment  of  messenf^er,  duties 
of  messenger  of  Duchy  to  cease  within  limits  of 
County  Palatine. 

11.^  That  from  and  after  the  commencement 
of  this  ac^  all  the  power,  authority,  and  juris- 
diccion  of  the  said  County  Palatine  Court  over 
the  persons  and  eatatvs  of  idiots  and  lunatics, 
within  tlie'  limits  of  the  said  County  Palatine, 
shall  cease  and  determine,  except  as  to  the 
esses  of  those  persons  who  shall  at  the  time  of 
the  commencement  of  this  act  have  been  found 
to  be  of  unsound  mind,  under  or  b^  virtue  of 
any  rommissioo  is8uiu|r  from  the  said  County 
Pidaiine  Court;  in  all  which  last-mentioned 
cases,  the  authority  and  jurisdiction  of  the  said 
County  Palatioe  Court  shaU  continue  in  as  full 
force  and  effect  as  if  this  act  had  not  been  passed. 

12.  Recuinjr  1  &  2  Vict,  c.  110,  a.  21,  for 
aboHtjon  of  Arrest :  And  that  doubts  have  been 
cQtertained  whether  the  provisions  of  the  said 
recited  act  are  applicable  to  decrees  and  orders 
of  <he  said  County  Palatine  Courx :  for  remov- 
ini?  such  doubts^  Be  H  declared  and  enacted, 
that  all  tbe  remedies,  authorities,  and  provisions 
of  the  laid  recited  act  applicable  to  Her  Majes- 
ty*i  stiperior  courts  of  common  law  at  Westmln- 
tter,  and  tbe  judgments  and  proceedio^  therein, 
do  extend  and  are  applicable  to  the  Court  of 
Chancery  of  the  County  Palatine  of  Lancaster, 
within  the  limits  of  tlie  jurisiiiction  of  the  same 
court;  and  the  decrees  and  orderaof  tbe  said  last- 
Beationed  court  aluill,  within  the  limits  of  tbe 
jurisdictioo  thereof,  have  the  same  effect  in  all 
respects  as  the  judfjments  of  any  of  her  Majes- 
iy'flsaid  auperio^  courts  at  Westminster,  under 
aod  by  virtue  of  tbe  said  recited  act ;  and  all 
powers  and  authorities  thereby  %\veu  to  the 
jadi^es  or  any  jud^re  of  her  Majesty's  superior 
rouris  at  WestmiDster,  with  respect  to  matters 
depending  in  the  same  courts,  jshall  and  may  be 
exercised  by  tbe  Vice-Chancel  lor  of  the  said 
County  Palatine  Court,  with  respect  to  matters 
therein  depending,  and  within  the  jurisdiction 
thereof:  Provided  always,  that  no  decree  or 
order  of  the  aaid  last-meutloned  court  sliall.  by 
virtue  of  tbe  said  recited  act  or  this  act,  affect 
any  lauds,  tenements  or  hereditaments,  as  to 
porcbaserSf  mortgagees,  or  creditors,  unless  and 
until  a  memorandum  or  minute,  containing  the 
name  and  the  usual  or  last  known  place  of 
aboile,  and  tbe  title,  trade,  or  profession  of  the 
person  whose  estate  is  intended  to  be  affected 
(herebv,  and  tbe  name  of  the  court,  and  the 
title  of  the  cause  or  matter  in  which  such  decree 


or  order  shall  have  been  made,  and  the  date  of 
such  decree  or  order,  and  the  amount  of  the  snm 
of  money,  costs,  charges,  or  expenses  thereby 
made  payable,  shall  be  left  with  the  Protbooo- 
tary  or  Deputy  Prothonotary  of  her  Majesty's 
Court  of  Common  Pleas  at  Lancaster,  or  some 
other  officer  to  be  appointed  for  that  purpose 
hy  the  said  court,  who  shall  forthwith  enter  the 
same  particulars  in  a  book  in  alphabetical  order, 
by  the  name  of  the  person  who«e  estate  is  to  be 
affected  thereby ;  and  such  officer  shall  be  en- 
titled for  every  such  entry  to  the  sum  of  two 
shillings  and  sixpence ;  and  all  persons  shall  be 
at  liberty  to  search  tbe  same  book  on  payment 
of  the  sum  of  one  shilling. 

13.  Sales  under  decree  of  County  Palatine 
Court  not  liable  to  auction  duty. 

14.  Ai  to  office  copies  of  decrees^  &c.  No 
recitals  to  be  introduced  in  decrees  and  or- 
ders. 

15.  Suitors^'not  compellable  to  take  copies. 
Provided  that  in  the  taxation  of  costs  as  be- 
tween party  and  party,  or  as  between  solicitor 
and  client,  no  person  shall  be  allowed  the  costs 
of  the  copy  of  any  paper  or  document,  or  of 
any  part  of  any  paper  or  document,  originating 
in  the  said  registrar's  office,  or  brougnt  in  be- 
fore such  rcgistar,  unless  such  copy  shall  have 
been  either  made  in  tbe  said  registrar's  office, 
or  transcribed  from  a  copy  made  therein,  and 
taken  by  tbe  party  claimmg  to  be  allowed  tbe 
costs  of  such  second  or  other  copy,  or  unless 
such  copy  shall  have  been  made  for  the  use  of 
the  said  registrar,  or  of  the  Court,  or  by  -the 
desire  or  for  the  use  of  tl>e  client  of  the  soli- 
citor claiming  to  be  paid  for  juch  copy. 

16.  That  tbe  registrar  of  the  said  County 
Palatine  Court  shall  hear  and  determine  all  ap- 
plications for  time  to  plead,  answer  or  demur, 
and  for  leave  to  amend  bills,  aod  for  enlarging 
publication,  aod  all  such  other  matters  relating 
to  tbe  conduct  of  suits  in  tbe  said  court,  as 
the  Chancellor  of  the  Duchy  ^nd  County  Pa- 
Utine  of  JLiucaster,  and  the  Vice  Chancellor  of 
tbe  said  County  Palatine,  shall  by  anv  general 
orders  to  be  from  time  to  time  issued  in  man- 
ner hereinafter  provided,  direct,  in  such  man- 
ner and  subject  to  such  regulations  as  by  such 
general  orders  shall  be  directed. 

17.  That  itaball  be  lawful  for  either  party  to 
appeal  by  motion  from  -tbe  order  made  by  the 
registrar  on  such  applications  as  aforesidd  to 
tbe  Vice  Chancellor  of  tbe  said  County  Pala- 
tine, and  that  the  order  made  on  such  appeal 
shall  be  final  and  conclnsive;  and  that  no 
sueb  application  directed  to  be  heard  aod  de- 
termined by  the  registrar  as  aforesaid  shall  in 
future  be  heard  by  tbe  Chancellor  of  tbe  Duchy 
and  County  Palatine  aforesaid,  nor  shall  any 
such  application  be  heard  bv  tbe  Vice  Chan- 
cellor of  tbe  said  County  Palatine,  except  on 
appeal,  as  hereinbefore  provided. 

18.  That  it  shall  be  lawful  for  tbe  said  re- 
gistrar, on  ail  applications  made  to  him  by 
virtue  of  this  act,  to  direct  that  the  costs  of  all 
or  any  of  the  parties  shall  be  costs  in  tbe  cause 
or  matter,  or  to  award  such  hquidated  sum  by 
way  of  costa  to  any  ot  the  parties  as  he  shall 
think  reasonable ;  and  the  costs  so  to    be 
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awarded  sball  be  recoverable  in  like  manner  as 
costs  directed  to  be  paid  by  an  order  of  ibe 
said  County  Palatine  Court. 

20.  That  whenever  by  any  act  of  parliament, 
or  by  or  under  the  authority  of  any  act  of  par- 
liament, or  by  any  |;feneral  order  of  the  Hi^h 
Court  of  Chancery,  any  rules,  orders,  or  regu- 
lations already  have  been  or  hereafter  shall  iie 
made  for  the  purpose  of  framinj(,  reg^ulating 
or  amending  the  proceedings,  practice  or 
pleadings  of  the  said  High  Court  of  Chancery, 
it  shall  be  lawful  for  the  Chancellor  of  the 
Duchy  and  County  Palatine  of  Lancaster,  and 
the  Vice  Chancellor  of  the  said  Connty  Pala- 
tine, subject  to  the  approbation  of  the  Lord 
High  Chancellor,  by  rules  or  orders  to  be  made 
in  that  behalf,  to  adopt  all  or  a»y  of  such  rules, 
orders  or  regulations,  or  any  part  or  part» 
thereof,  with  such  alterations,  variations  or  ad- 
ditions therein  or  thereto  as  may  be  deemed 
most  suitable  for  the  business  and  mode  of 
proceeding  of  the  said  County  Palatine  Court, 
and  as  to  the  said  Chancellor  and  Vice  Chan- 
cellor, with  such  approbation  as  aforesaid,  shall 
seem  fit. 

21.  Not  to  abridge  the  power  of  the  ('han- 
cellor  and  Vice  Chancellor  to  alter  the  prac- 
tice of  the  court,  except  so  far  as  may  be  in- 
consistent with  the  provisions  of  this  act. 

22.  Chancellor,  with  advice  and  concurrence 
of  Vice  Chancellor,  to  regulate  fees  to  be  ta- 
ken in  County  Palatine  Court. 

23.  A  list  of  fees  authorized  to  be  taken  to 
be  hung  up  in  registrar's  office  in  Preston; 
and  persons  taking  fees  not  authorized,  to  be 
deemed  guilty  of  a  contempt  of  Court. 

24.  Begii.trar  to  be  paid  by  salary  out  of 
revenues  of  the  Duchy. 

25  Registrar  to  account  with  Vice  Chan- 
cellor for  all  fees  yearly. 

26.  Duplicate  of  account  to  be  transmitted 
to  auditor  of  Duchy,  and  fees  to  be  paid  to  the 
account  of  the  Duchy  fee-fund. 

27.  Registrar  to  give  security,  and  to  account 
for  all  fees  and  suitors'  money  received  by  him. 

28.  Expenses  of  this  act  to  be  paid  out  of 
Duchy  funds. 


LAND  TAX  EQUALIZATION. 

We  observe  that  Mr.  Miller  has  published  a 
third  edition  of  his  pamphlet  in  favour  of  a 
general  equalisation  of  the  land  tax.<>  The 
subject  is  an  important  one,  and  well  entitled 
to  the  attention  of  the  legislature.  We  think 
Mr.  Miller  makes  out  his  case  very  ably,  and 
we  extract  the  following  from  his  preface  to 
the  third  edition. 

b  "  Suggestions  for  a  General  Equalization 
of  the  Laud  Tax  ;  with  a  view  to  provide  the 
means  of  reducing  the  Malt  Duties  :  and  a 
statement  of  the  legal  Rights  and  Remedies  of 
Persons  unequally  assessed  to  Land  Tax  in 
particular  districts  or  places."  By  Samuel 
Miller,  Esq.,  Barrister  at  Law.  Third  Edition. 
London :  Henry  Dattorvrortk.  1843. 


"  In  the  first  edition  of  this  pamphlet,  tho 
writer  strongly  urged  the  necessity  of  reducing 
or  abolishing  the  duties  on  beer,  which  at  that 
time  pressed  heavily  on  the  labouring  popula- 
tion of  the  kingdom,  and  in  the  next  year  he 
had  the  gratification  of  witnessing  the  total 
abolition  of  thi*  impost. 

"In  the  second  edition  he  deemed  it  neces- 
sary, in  support  of  his  principal  propositions, 
to  make  some  slight  allusion  to  the  Corn  Laws, 
and  after  adverting  to  the  great  and  varied  in- 
terests connected  with  "bind  and  agriculture  in 
this  country,  and  the  caution  necessary  to  be 
oiiMcrved  in  framing  any  measures  by  which 
they  might  be  seriously  affected,  he  added  the 
following  remarks: — 'At  the  same  time  ic 
must  not  be  forgotten  that  an  increasing  popu- 
laiion  is  constantly  requiring  additional  means 
of  support,  and  that  the  laws  which  regulated 
the  supply  of  food  ten  years  ago,  when  the  num- 
ber of  mouths  was  many  hundred  thousand  less 
than  at  present,  may  be  harsh  and  inetficient 
now  that  so  great  an  addition  has  been  made  to 
the  stock  of  consumers,  aud  that  the  hardships 
produced  by  them  must  annually  increase. 
From  these  considerations  the  writer  concludes 
that  material  alterations  must  at  no  distant  pe- 
riod be  made  in  the  Corn  Laws,  and  that  to 
guard  against  the  injurious  effects  of  such  al- 
terations upon  the  interests  of  landholders  and 
farmers,  additional  sources  of  revenue  must  be 
provided.'  How  far  his  anticipations  with  re- 
ference to  the  latter  subject  have  been  answered 
will  be  best  shown  by  the  material  alterations 
effected  in  the  Corn  Laws  during  the  session 
of  1842. 

"  The  writer  has  not  adverted  to  these  in- 
stances with  a  view  of  taking  credit  to  himself 
for  any  particular  sagacity  or  foresii^ht,  but  ra- 
ther to  found  an  apology  for  his  apparent  per- 
tinacity in  renewing  his  endeavours  to  obtain 
an  equalization  of  the  land  tax,  after  his  many 
previous  efforts  have  proved  unavailing.  He 
feels,  however,  the  more  justified  in  continuing 
his  exertions,  because  every  day's  experience 
proves  to  him  that  the  qnestionis  not  generally 
understood,  and  if  the  result  of  his  labours  tend 
only  to  dispel  the  mystery  with  which  it  appears 
to  be  surrounded,  he  will  at  all  events  have  ef- 
fected some  good.  Scarcely  a  debate  ocean 
in  parliament  involving  questions  of  protection 
to  the  landed  interest,  when  the  land  tax  is  not 
prominently  put  forward  as  a  burthen  peco- 
liarly  affecting  the  land,  although  the  cities  of 
London  and  Westminster,  and  the  Tower 
Hamlets,  contribute  about  one-tenth  part  of 
the  whole  iland  tax  collected,  and  nearly  as 
much  as  any  three  counties  in  the  kingdom ; 
while,  on  the  other  hand,  the  advocates  for  a 
repeal  of  the  Com  Laws  most  energetically 
demand  an  adjustment  of  the  land  tax,  on  the 
ground  that  land  is  generally  favoured  m  the 
present  assessment  for  this  tax ;  whereas  it  will 
be  seen  in  the  following  passes  that  the  manu- 
facturing di^tricts^'are  for  the  most  part  more 
Ughily  taxed  in  respect  of  it  than  any  other 
parts  of  the  couniry." 
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LAW  OF  DISTRESS.— DOUBLE  RENT. 

Bt  Stat.  4  Geo.  2,  c.  28,  8. 1.  it  is  enacted,  that 
if  any  tenant  or  tenants  for  life  or  lives,  or 
years,  or  persona  coming  in  under,  or  in  collu- 
sion with  them,  holdover  any  lands,  tenements, 
or  hereditaments  after  determination  of  their 
enfates,  ff/ier  demand  mnde,  and  notice  in 
writing-  ^ven,  for  deliverinsf  the  possession 
thereof  by  the  landlord,  or  the  person  havinif 
the  reversion  or  remainder  therein,  or  his  aprent 
thereunto  lawfully  authorized,  such  tenant  or 
lenants,  so  holding  over,  shall  pay  to  the  per- 
son 80  kept  out  of  possession,  at  the  rate  of 
douUe  the  yearly  value  of  the  lands,  tenements, 
or  hereditaments  so  detained,  for  so  lon^f  a  time 
as  the  same  are  detained ;  to  he  recovered  by 
action  of  debt,  against  which  recovery  there 
shall  be  no  relief  in  equity. 

It  would  appear  that  the  landlord  has  no  re- 
medy for  such  double  value  by  distress;  and 
though  I  find  no  cases  shewing  clearly  that  he 
has  not^  there  are  several  which  shew  recovery 
by  action  for  use  and  occupation.  In  fact,  I 
feel  satisfied  that  no  remedy  for  double  value, 
by  distress,  exists,  otherwise  the  statute  would 
bare  pointed  that  out  as  well  as  remedy  by 
action. 

The  notice  from  the  landlord  must  be  in 
writinfT ;  and  demand  must  be  made  of  posses- 
sion; though  by  Poole  v.  Warreny  3  Nev.  & 
Per.  693,  it  seems  that  the  delivery  of  the  no- 
lice  will  be  construed  as  a  sufficient  demand. 

Your  Correspondent  says  ''double  rent!*  in- 
stead of  "double  value:**  this  must  be  in- 
correct, as  double  rent  is  payable  only  when 
the  tenant  holds  over  after  he  has  given  notice 
to  the  landlord  of  his  intention  to  quit.  See 
11  Geo.  2,  c.  19,  a.  18.  If,  however,  in  P.'s 
case,  the  landlord  has  given  notice  to  quit,  or 
pay  double  rent,  instead  of  double  value,  it  is 
immaterial,  as  luch  notice  plainly  relates  to  the 
4  Geo.  2,  c.  28.  See  Doe  d.  Matthews  y.  Jack- 
eon,  1  Dougl.  175.  J.  S. 


SELECTIONS 
FROM  CORRESPONDENCE. 

BCCLB8IA8TICAL  COURT  PEBS. 

As  you  have  so  ably  advocate<l  reform  in  the 
Coons  of  Law  and  Equity,  and  the  results  are 
beneficial  and  highly  appreciated,  ytiu  will, 
perhaps,  permit  me  to  call  the  attention  of 
your  readers  to  that  which  appears  to  me  to 
require  reform  in  the  Ecclesiastical  Courts  of 
Doctors'  Commons. 

It  has  been  usual,  it  appears,  when  a  proc- 
tor has  a  cause  in  Court,  for  certain  indivi- 
duals to  call  on  him  for  payment  of  what  they 
call  "  term-fees,"  if  he  is  desirous  his  name 
should  remain  in  the  list  appended  in  the 
Court,  and  these  "  term-fees "  mutt  be  paid 
every  year,  or  the  name  is  omitted !  Now,  it 
can  be  matter  of  very  little  consequence,  and 
certainly  of  no  utility,  when  a  proctor's  nattae 
is  at  the  Stamp  Office,  or  in  the  Law  List, 
that  he  should  be  compelled  to  pay  a  fee  every 


year  in  order  that  his  name  should  appear  in 
the  list  in  the  Court,  or  that  there  should  be 
any  such  list  at  all.  I  have  refused  to  pay 
these  term -fees,  as  being  entirely  unnecessary 
and  useless,  and  1  do  not  believe  the  demand 
or  exaction  to  be  sanctioned  by  any  thing  but 
bad  practice ! 

I  hope  this  communication  may  prove  the 
means  of  relieving  myself,  as  well  as  others, 
from  the  annoyince  of  what  seems  to  me  a 
frivolous  demand,  and  promote  an  inquiry 
how  many  exactions  of  a  similar  kind  are 
required  of  those  who  practise  in  the  Eccle- 
siastical Courts.  A.  B. 


COURTS  LBBT.-^HIGB  C0N8TABLBS,  &C. 

The  act  of  5  &  6  Vict.  c.  109,  having  effected 
considerable  alterations  in  the  duties  and  au- 
thority of  the  ancient  officer,  the  high  con- 
stable of  the  hundred,  and  curtailed  the  court 
leet  of  many  of  the  appointments  which  it 
formerly  made,  some  doubts  and  questions 
have  arisen  upon  the  present  duties  and  office 
of  the  high  constable.  It  would  seem  by  the 
act  above  referred  to,  that  the  high  constable 
appointed  by  the  leet  has  no  controul  over  the 
borsholders  appointed  under  the  5  &  6  Vict.  c. 
109,  and  that  he  is  simply  now  a  peace  officer, 
acting  independently  of  the  parish  borsholders, 
and  at  his  own  discretion.  There  are  some 
duties  still  devolving  upon  the  high  constable, 
such  as  taking  to  the  quarter  sessions  the 
amount  of  the  county  rate  for  his  parish,  and 
some  other  minor  matters.  In  many  places 
the  high  constable  has  been  in  the  habit  of 
superintending  the  billetting  of  soldiers  on 
their  marches  through  the  hundred,  and  that 
duty  is  in  some  cases  very  heavy,  and  it  is  al«o 
desirable  that  it  should  be  performed  by  re- 
spectable officers,  and  geuerally  speaking  the 
borsholders  of  a  parish  are  not  the  most  com- 
petent. 

Prior  to  the  passing  of  the  new  Poor  Law, 
the  high  constables  used  to  present  their 
charges  for  billetting  soldiers,  keeping  the 
peace  on  any  particular  occasion,  at  the  quar- 
ter sessions,  &c.  to  the  overseers  of  the  poor 
of  the  parish,  and  by  the  overseers  or  local 
guardians,  when  in  existence,  such  charges 
were  paid.  Since  the  new  Poor  Law  has  come 
into  operation,  the  auditor  of  unions  has  re- 
fused to  allow  any  of  such  charges,  and  in 
many  instances  the  high  constables  have  been 
kept  out  of  their  demands,  being  in  all  cases 
for  monies  disbursed,  and  in  some  places  the 
sums  are  considerable. 

Will  any  of  your  readers  define  the  pre- 
sent duties  of  high  constables  generally,  and 
their  remedies  for  charges  for  billetting  sol- 
diers, and  other  duties,  and  give  the  statutes 
enabling  them  to  recover  such  charges.  How 
far  can  high  constables  recover  under  18  Geo. 
3,  c.  19,  ■.  4  ?  The  subject  seems  to  involve 
some  difficulties,  and  to  be  of  considerable  in- 
terest. 

There  is  also  another  officer  of  the  court 
leet,  an  aleconner,  who  during  his  office  in- 
curs some  expence,  aud  for  whose  remunera- 
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tioQ  there  seems  no  adequate  remedj.    In- 
fonnation  on  this  point  Is  also  -desired. 

fAnsoNS. — RECTona. — ticars. 

An  enquiry  havinjir  been  made  on  the  subject 
of  the  disdnction  between  a  parson  and  rector, 
we  have  requested  one  of  our  intelligent  cor* 
respondents  to  give  the  requisite  information. 
His  communication  is  as  foUows : — 

A  parson  (persona  eccU*ios)^  or  as  he  is 
called,  the  rector  or  ^vemor,  is  one  that  hath 
full  possession  of  all  the  lighls  of  a  parochial 
church.  "Tbe  appellation  of  parson,"  as 
Blackstone  observes,  *'  however  i(  may  be  de- 
preciated by  familiar,  clownish  and  inciiscrimi- 
nate  use,  is  the  nott  le^,  moslbenefknal,  and 
■lost  honourable  title  tbat  a  parish  priest  can 
enjoy." 

A  Plcar  is  a  priest  so  called  where  there  is 
an  appropriator  over  him^  who  i»  entitled  to 
the  best  part  of  the  profits ;  the  tithes  in  such 
case  beinj(  said  to  be  appropriated.  This  ap- 
propriation consisted  formerly  in  the  predud 
tithes,  but  this  is  now  abolislied  by  the  stat.  6 
A  7  yf.4,  c.  71j  by  which  all  tithes  are  com- 
muted into  arranc-cliar^e.  The  vicar  is  in 
effect,  perpetual  curate,  with  a  standing  salary. 

A  Curuie  is  the  lowest  decree  in  the  church, 
being  only  an  officiating  temporary  minister. 
There  are  also  perpetual  curacies,  where 
all  the  tithes  are  appropriated*  and  no  vicaraf^e 
endowed.  M.  O.  B. 

IfORTQAOB  tTAMP. 

In  1830,  J,  mortgaffed  freehold  heredita- 
ments and  premises  to  B.  for  1,000/.  for  a  term 
of  years.  A  few  years  afterwards  C.  took  a 
transfer  and  assignment  of  the  morttrafre,  by 
paying  to  B.  the  1,000/.,  and  also  40/.  in  ad- 
dition due  for  interest  on  tlie  first  mortfra^e 
from  j4,  to  B.,  and  the  ^vhoie  sum  of  1  fi40L 
together  was  taken  to  be  the  consideration 
for  the  transfer  from  j4,  and  B  to  (7. ;  no  ad- 
ditional sum  was  advanced  to  ^.,  but  the  inte- 
rest paid  to  B.  was  made  principal  by  being 
added  to  the  lOOO/.  The  stamp  used  for  the 
first  skin  of  the  transfer  was  1/.  15s.  deed  stamp 
only,  and  1/.  Ss.  for  the  followers. 

It  is  contended  that  an  or/  vaiorem  stamp  of 
1/.,  besides  the  transfer  stamp  of  1/.  15s.,  should 
have  been  used  in  respect  of  the  40/.  for  the 
interest  paid  by  C.  (at  the  request  of  A.)  to 
0.  Perhaps  some  other  correspondent  can 
refer  to  a  case  upon  this  point. 

Inbxpsrisnb. 


MOOT  POINTS. 


WILL,— TRUSTEES. 

^,  in  1840,  made  his  will,  whereby  he  gave 
and  devised  to  his  sister  B.  all  his  real  estates 
for  the  term  of  her  natural  life,  aud  from  and 
after  her  decease,  he  gave  and  devised  the  same 
unto  and  equally  between  and  smongst  the 
three  children  of  his  said  sister  B.^  their  heirs 
and  uaigns  for  ever.    Shortly  after  the  tes- 


tator died,  and  the  will  waa  proved  by  his  eiiter 
B,,  who  was  appointed  sole  executrix.  Soon 
after  the  decease  of  J.,  B.  died  also,  and  the 
tlirce  children  of  B,  were  living,  but  none  of 
theoi  had  attained  the  age  of  twenty-one  yeara. 
In  1836,  the  husband  of  B,  died,  and  devised 
certain  real  estates  to  bis  trustees,  in  trust  for 
his  wife  and  his  three  children,  till  they  should 
atuin  twenty-one  years.  Does  tlic  property 
now  left  by  A,  to  tlie  three  children  oif  B,  be* 
cnme  vested  in  the  trustees  appointed  by  the 
will  of  the  husband  of  J3.,  or  how  ane  the  chil- 
dren to  gain  possession  of  the  estates,  none  of 
ihem  having  yet  attained  twenty-one  yeara? 
No  restriction  was  made  in  the  wUl  of  ^.  as  to 
the  property  not  coming  to  the  children  of  JL 
before  they  xespectively  attained  twenty-one 
years*  £.  L. 

wiLL.-^sustviToaaHip.    AaU.  p,  25. 

The  surviving  eister  of  C  takes  one  moiety 
of  the  estate,  and  the  lieir  at  law  of  the  de- 
ceased sister  takes  the  ol^er  moiety.  With 
regard  to  the  tnoiety  which  the  deceased  sister 
would  have  taken  had  ehe  outlived  C,  the  case 
is  precisely  similar  to  that  wlwre  a  man  (X.) 
has  seveml  brotfaera  (F.  and  Z,)  the  eldest  of 
whom  (F.)  dies  in  X's  lifetime,  leaving  chil- 
dren ;  here  by  the  death  of  ¥,  in  JT.'s  lifetime, 
leafving  diildren,  Z.  does  not  l>ecome  X's  heir. 
bat  the  heir  at  kw  of  F.  stands  in  the  place  of 
his  ancestor,  and  as  such,  takes  that  which  he 
would  harve  been  entitled  to  if  liviof . 

C.  B. 

It  IS  quite  clear  in  the  case  referred  to  (p. 
25,  anie)  that  the  children  of  the  deceased 
sister  would  take  amongst  them  a  moiety  of 
the  real  estate  in  coparcenary  with  the  sur- 
viving sister.  See  Blackstone's  Commentaries 
by  Stewart,  vol.  2,  2d.  edit.,  chap.  15,  and  par- 
ticularly the  4th  and  5th  canons  of  descent  set 
forth  therein.  >  T.  T. 

CHOSE  IN  ACTION. 

j4.  mortgaged  certain  premises  to  B,,  for 
securing  a  certain  snm  of  money.  In  the  deed 
j4,  covenanted  for  payment  of  the  money. 
B.  afterwards  assigned  and  assured  the  debt, 
together  with  the  premises  to  C  The  transfer 
did  not  contain  the  usual  power  for  C.  to  sue 
in  the  name  of  B.  and  to  release  the  debt.  A. 
however  paid  the  money  to  C.  and  took  a  re- 
conveyance of  the  premises,  in  which  there  waa 
the  usual  release  from  the  mortgage  money  and 
interest  by  C.  B,  has  since  sued  A.  upon  his 
covenant.  Can  ^.  plead  the  release  from  €. 
as  a  bar  to  B.'s  action  ?  Or  can  A,  restrain  JB. 
from  proceeding  otherwise  tlian  by  an  injunc- 
tion in  Chancery;  and  will  not  the  law  imply 
an  appointment  by  B.  of  C  as  bis  attorney  for 
this  purpose?  R. 

APPOINTING  NEW  TRUSTEES. 

Under  the  usual  and  common  poiver  of  ap- 
pointment of  new  trustees,  in  case  of  death,  &c., 
can  iMP  or  moreneiv  truslees.be  i^ipolnted  in 
tlie  place  of  one  so  dying,  &c  ?         J.  £.  L. 
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[Concluded  from  p,  40. J 

qubbm's  bench. 
Cierffs  Nttm^  und  Reiidence.  To  whom  articled^  asstgned,  ^c, 

Hant,  Thomas,  Rocbdak.  James  Richard  Elliott^  Rochdalel 

Home,  Randolph  Henry,  Staines.  Randolph  Home,  Stainei. 

Hope,  Askfield  Chnrcfa,  Bristol.  Cam  Gyde  Heaven,  Bristol. 

Jordan,  VniUam,  Risdon  Hall,  17»  South  Pa-    WiUiaia  Rulas  Jordan,  Tei^^nmouth. 

rade,  Fulham  ;  and  Teitrnmoath. 
Jackaon,  Henr^,  New  Malton.  Charles  Smithion,  New  Malton. 

James,  John,  the  Younger,  29,  Beckford  Row,    Stephen  Garrard,  Suffolk  Street,  Pall  Mall 

Walworth.  East. 

Jackson,  Joshua,  18,  Edward  Terrace,  Isling*-    William  Fretwell  Hoyle,  Rotberham. 

ton ;  and  Cunklow,  York. 
Jackson,  John  Thomas  Dodd,  Welliiqrtoik-  John  Richards,  theYounyrer,  Reading  i  assigned 

to  William  Burridge,  Wellii^ton. 
Jones,     John    Morgan    Edwards,    Berkeley    Harvey  Bowen  Jones,  Auaiin  Friara. 

Chambers,  Bniion  Street,  Berkeley  Square, 
Jordan,  John,  Doncsster.  James  Falconar,  DoDcaster. 

Leeoaiug, Thomas,  Manchester.  William  Smith,  Preston;   assigned  to  Peter 

Catcerall,  Preston. 
Lloyd,  John  Evan,  3,  Claremont  Square,  Is-    Messrs. W.  Evans,  and  another,  Haverfordwest, 
liogton ;  6,  Cumberland  Terrace^  5,  Ken* 
too  Street. 
Law,  John,  Manchester.  David  Law,  Manchester  i  auigned  to  Joshua 

Southward,   Manchester;     to   Marmaduke 
Foster,    Manchester;    tu  Francis  Dicken, 
Manchester. 
Lovibond,  Henry,  10,  Bedford  Street,  Bridg-    Benjamin  Lovibond,  Bridgwster. 

water  i  and  Norfolk  Street, 
Langferd,  WilKam,  78,  Bkckfiiar's  Road ;  and    Charles  Hoar,  Maidstone. 

Maidstone. 
Lace,  Ambrose,  Liverpool.  John  Leigh,  Liverpool ;  asiigned  to  Joshua 

,-   «        .         «  ,  Lace,  Liverpool. 

Langstnn,  Henry,  17,  Canonhury  Street,  Is-    Jq^q  James,  Presteign. 

lington ;  and  o,  City  Terrace. 
Lee,  Alan  John,  28,  Euston  Square;  17,  Bed-    Daniel  James  Lee,  4,  Bedford  Row, 

ford  Place,  Russell  Square 
Lane,  John  Reginald,  3,  Upper  Baker  Street,    Charles  Cobley  Whiteford,  Plymouth ;  assigned 
Lloyd  Square;  Plymouth  ;  and  10,  Myddle-        to  George  Stone  Baron,  Plymouth, 
ton  Square. 
Madge,   Frederick  Thomas,    Liverpool ;  and    Edwin  Wilkins  Field,  41,  Bedford  Row. 

Tozteth  Park. 
Mitchell,  Richard,  Hoarstones,  Lancaster.  Thomas   Mitchell,  Hasllngdeni   asngned  to 

^.  ^  «^    ,•  r>  Thomas  Hnrris,  Preston. 

Mansford,  Thomas  Anstey,  82,  Hatton  Gar-    Robert    Cook,    Bath ;    assigned  to  Thomas 

den;  Bath.  White,  11,  Bedford  Row. 

Matthews,  W.,  the  Younger,  Gloucester.  yf^  Mailheivs,  the  Elder,  Gloucester. 

Murch.  William  Henry.  Stepney  Green.  William  Plater  Bartlett,  Nicholas  Lane.       . 

Mitchen;  William,  3,  Sidinouth  Place,  Gray's    James  White  Adams,  Martock. 

Inn  Road ;  and  Martock. 
Msntell,  Alexander,  Houstoun,  Farringdon;    John  William  Wall,  Devizes. 

and  Burton  Crescent. 
Mondell,  William  Adam,  Leicester.  Thomas  Martin,  Trinity  Place,  Charing  Cross ; 

assigned  to  Colin  C.  Macauley,  Leicester. 
MaUett,  Adolphus,  39,  Doughty  Street.  Thomas  Parker,  St.  Paul's  Church-yard. 

Martyr,  Josepii,  25,  Abmgdon  Street,   and    John  L.  Bicknell,  Abingdon  Street. 

Greenwich. 
Meadows,  Sydney  Manvers,  6,  Belle  Vue  Place,    Rolla  Rouse,  Woodbridge ;  assigned  to  D.  C 
Mile  End  Road;  and  84,  Upper  Stamford        Meadows,  Woodbridge. 

Manning,  William  Thomas,  2,  Dyer's  Build-  John  Manning,  2,  Dyer's  BuUdings,  Shepherd's 

iogs,  Holborn  ;  and  S  epherd's  Bush.  Bush. 

MUlcr.Willoughby,  19,  herrard  Street,  Gol-  James  Hughes,  Aberystwyth, 

den  Square. 


Attorneys  to  be  admitted,  H.  T.,  1844. 


Clerk's  Nttme  end  Residence, 
Mead,  John,  47,  Bedford  Roiv. 

Maudsley,  John,  Southampton ;  BirmiDgham. 

NicboUs,  Charles  Kerry,    formerly    Charles 

Kerry  Whitaker,  Maida  Hill. 
Nanson,  John,  16,  Surrey  Street,  Strand  ;  Car* 

lisle;  Brunswick  Terrace;  Great  Marlbo- 

rough  Street ;  and  Howard  Street, 
NewUald,  Henry,  Louth. 
Newbald,  Charles  Joseph,  27»  St.  Andrew's 

Road,  Newington ;  and  Berwick-upon-Tweed 
Nealor,  William,  22,  Nelson  Sqr.,  Blackfriar's 

Road. 

Oxenham,  John,  the  Younger,  Taunton; 
Southampton  Buildings ;  and  Albany  Street. 

Osbaldeston,  William,  the  younger,  21,  Upper 
Phillimore  Plac*e,  Kensington. 

Palmer,  Thomas  Hitcheii,  Thorpe  next  Nor- 
wich. 

Price,  George  Prytherch,  Llandito. 


Phillips,  Arthur  Lort,  24,  Margaret  Street, 

Cavendiith  Square. 
Prudence.  William.  12,  Rodney  St.,  Pentonville. 
Pittendreigh.  Samuel  John,  13,  Green  Terrace, 

New  River  Head. 
Patrick,  John,  Durham. 


Paine,  Thomas,  the  younger,  12,  New  North 
Street,  Red  Lion  Square;  aud  Great  Yar- 
mouth. 

Price,  John,  30,  Bow  Lane,  East  India  Road ; 
and  Shrewsbury. 

Pilgrim,  John,  the  younger,  Norwich. 

Payne,  Samuel,  23,  Red  Lion  Square  j  Wey- 
mouth ;  and  Melcombe  Regis. 

Payne,  William  Edmund,  5,  Warwick  Court, 
Holborn. 

Pugh,  David,  6,  Upper  Islington  Terrace;  Dol- 
geliy ;  and  Granville  Square. 

Pedley,  Henry,  Forest  Gate,  West  Ham. 

Pulley,  Heni7,  the  younger,  Norwich;  and 
Ormoud  Street. 

Pringle,  Hall,  27,  Cock^spur  Street,  Charing 
Cross  ;  Lime  Savannah,  Island  of  Jamaica, 
West  Indies;  on  the  Sea;  Edinburgh. 

Pulling,  Charles  James,  Bognor;  Paignton; 
and  15,  Featherstone  Buildings. 

Roe,  John  Erasmus,  Scarborough. 

Reeves,  Archibald,  Taunton. 

Rudd,  John,  43,  Arlington  Street,  Hampstead 
Road ;  and  Yarm. 

Richmond  Robert,  Stockton ;  Barton  Street ; 
and  France. 

Ring,  Frederick,  Stamford  Street,  Blackfriar's 
Ruad, 

Smith,  Joseph  Coltman,  11,  Kennington  Cross; 
7.  Kennington  Place ;  and  Horncastle. 

Smith,  Augustus,  36,  Edward  Street,  Hamp- 
stead Road. 

Sabon,  Henry,  Leamington  Priors ;  and  Stone. 


To  whom  eriieUd,  assigned,  9fc. 
Edward  Newman,  Yeovil;  assigned  to  William 

RichHrdson,  Bedfurd  Row. 
John    Maiidsley,    Birmingham ;    assigned   to 

Henrv  Maudbiey,  Birmingham. 
Henry  Rodolph  Wigley,  Pickett  Street,  Strand. 

l^Uiam  Nanson,  Carlisle ;  assigned  to  John  F. 
Adams,  Cordwainer's  Hall. 

Charles  Henry  Phillips,  Kingston-upon-HuH. 
William  Aioslie,  Berwick-upon-Tweed. 

Sir  John  Bickerton   Williams,  Shrewsbury ; 

assigned  to  John  B.  Williams,  Shrewsbury ; 

to  Joseph  Blower,  61,  Lincoln*s  Inn  Fields. 
John  Oxenham,  the  elder,  Taunton. 

William  Murray,  London  Street. 

John  Rising  Staff,  Norwich. 

James  Wallace  Richard  Hall,  Ross  ;  assigned 
to  W.  Wyke  Smith,  Southampton  Street ;  to 
James  W.  R,  Hall,  Ross;  to  Leyson  O. 
Lewis,  Llandilo. 

John  Edward  BuUer,  Lincoln's  Inn  Fields, 

Creasy  Ewens,  Basingball  Street. 
Thomas  Wing,  Gray's  Inn  Square. 

George  Patrick,  Durham ;  assigned  to  John 
Leslie  Glynne,  Durham  ;  to  Henry  J.  Mar- 
shall, Durham. 

Harry  Verelst  Worship,  Great  Yarmouth. 


John  William  Watson,  Shrewsbury. 

George  Jay,  Norwich. 

George  Arden,  Weymouth;  Melcombe  Regis. 

Charles  May  Simmons,  Rochester. 

John  Pugh,  Dolgelley;  assigned  to  John  Jonns, 

Dolgelly. 
John  Coles  Symes,  Fenchurch  Street. 
Henry  Pulley,  the  eider,  Norwich. 

John  Lambert,  Alnwick. 

John  Cleave,  Hereford. 

Wliliam  Edward  Woodall,  Scarborough. 

John  Fry  Reeves,  Taunton. 

William   Fawcett,  Yarm,  assigned  to  Henry 

Hill,  Verulam  Buildings. 
William  Bayley,  Stockton. 

Joseph   William    Horwood,    Queen    Street, 

Cheapside. 
Henry  Sellwood,  Horncastle. 

Henry  Diggory  Warier,  Carey  Street. 

William  Edwards,  Leamington  Priors ;  as- 
signed  to  Henry  Byrom,  Leamington  Priors; 
to  Edward  Barlow,  Stone. 


Attorneys  to  be  odmittedy  H.  T.  1844. 
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€ifrh*9  Nnme  and  Residence, 
Styan,  Harry  Smithy  8,  Harpur  Sireet^  Qncen 

Square. 
Street,  James  Henry,  25,  Kin^  Street,  Camden 

Town. 

Sharmao,  Samuel,  the  younger,  4,  Everett  St., 

Raasell  S<|uare ;  Bedford ;  and  Baker  Street, 

Lloyd  .Square. 
Spencer,  Geoi^jre  Eofrlish,  9,  ArlinRton  Street, 

Camden  Town;  llO,  Cbahon  Strtet,  Neiv 

Road. 
Scolefield,  Riihard,  43,  FoMsierate,  York. 
Slack,  Fydon  William,  18,  Great  Ormond  St., 

Queen  Square  ;  and  Cambridf^e 
Sparliiifr,  Joho  Alexander,  19,  Goulden  Ter- 

mce.  If  lington ;  and  Colchester. 
Shaw,  John,  Tarn  worth. 


To  whom  articled,  assigned,  dfC, 
George  Smith,  Stone  Buildings,  Liucoln's  In». 

James  Fowler,  Lincoln's  Inn  Fields ;  assigned 
to  Thomas  G.  Acton,  Elm  Court.  Temple  ; 
to  Frederick  Atkins,  Gray's  Inn  Place. 

Alexander  Sbarman,  Bedford. 


Thomas  Parker^  6,  Lincoln's  Inn  Fields. 


Robert  Henry  Anderson.  York. 

Charles  P.  Harris,  Cambridge;  assigned  to» 

William  Sbarpe,  Bedford  Row. 
Sayer  Turner,  Colchester. 

F.  John  Hamel,  Tamwnrth. 
Smith,  Montague  George,    10,    Blackfriar's    William  Smith,  Hemel  Hempsted  ;  assigned  to 

D^^j     en    n.jr-_.in t  t._i.c  u     ...i        John  Philip  Dryott,  Litchtield  ;  to  Aothony 

BIyth,  Burnham. 
Caractacus  D'Aubigney  Shilton,  Nottingham. 
Thomas    Moseley;  Bedford    Street,    Co?ent 

Garden. 
William  Loaden,  32,  Great  James  Street. 


Road  ;  50,  Bedford  Row ;  Litchfield ;  and 

Burnham. 
Shitton,  Samuel  Richard  Parr,  Nottingham. 
Turner,  John  Barnabas,  10,  Kensington  Gar- 
dens Terrace. 
Thackuray,   Joseph  William,  58,  Beaumont 

Street,  Portland  Place. 
Tyatke,  James  Pellowe,  14,  Millman  Street, 

Bedford  Row. 
Tennant,  William  the  Yr.  6,  Dorer  Street, 

Piccadilly;  and  Peterborough 
Taylor,    Henry    (^arew,    15,    Everett  Street, 

Brunswick  Square. 
Tattersall,  John,  Burnley. 

Tucker,  Henry,  the  Younger,  23,  MaltonStreet, 

Ea»ton  Square;  and  Devonport. 
Thomas,  Josiah  Tucker,  Lampeter. 

Wildes,  Henry  Dudlow,  Maidstone. 

Waring,  Richard,  Luton. 

Worsley,  Leonard,  63,  Chandos  Street ;  Tra- 
falgar Square;  and  10,  Barton  Street; 
Westminster. 

Whiston,  Henry  Wilmot,  Derby. 

Wyun,  Henry  Berke  Watkin  Williams,  41, 
Conduit  Street. 

Wilkinson,  Henry  Charles,  York. 

Wbitaker,  Charles  Kerry,  now  Charles  Kerry 

NicholU,  Maida  Hill. 
Woodhouse,    Richard  37,    Sidmouth   Street, 

Regent  Square ;  Peat herstone  Buildings;  15, 

Millman  Street. 
Ward,  William,  Gloucester. 
Wood,  Richard,  Rhayader,  Radnor. 
Wiight,   George  John,  63,  Great  Marylebone 

Street ;  and  East  Teignmouth. 
Wray,    George    Ortavius,    43,   Southampton 

Buildings;  and  Baker  Street. 
Woodburn,  John  Dale,  Preston. 
Warren,  Robert  Hicks,  2,  Frederick   Plsce, 

Gray's  Inn  Road  ;  Cresent  Place  ;  and  Fre- 
derick Street. 
Walter,  Arthur  Antoine,  40,  Ratrlifif  Highway; 

and  Lucas  Street,  St.  George's. 
Watson,  Robert  Green,  Preston. 
Wallace,   Thomas,   3,    Queen   Square;  and 

Lytton. 
Walker,  Thomas,  Cockermouth. 


Francis  Ridout  Ward,  Bristol. 

William  Lawrance,  Peterborough. 

George  Carew,  Lincoln's  Inn  Fields. 

Christopher  Grimshaw,  Burnley ;  assigned  to 

Richard  Shaw,  Burnley. 
W.  R.  Beryman,  Devonport. 

William  Rogers,  Carmarthen;   assigned    to 

John  Lloyd,  Lampeter. 
Henry  Atkinson  Wildes,  Maidstone. 
Edward  ('hilwell  Williamson,  Luton. 
Charles  Eweiu  Deacon,  Southampton. 

William  Whiston,  Derby. 

Joshua  John  Peele,  Shrewsbury ;  assigned  to 

John  Allan  Powell.  Lincoln's  Inn. 
William  Hirtt,  BoroughbritLBTe ;   assigned  to 

Christopher  J.  Newstead,  York. 
Henry  Rodolph  Wigley,  Pickett  Street. 

John  B.  Hyde  and  T.  Hyde,  Worcester. 

Charles  Parker,  Gloucester. 

Evan  Williams,  Rhayader. 

JohnMackeliar  S.G.Wight,  East Teign mouth. 

Francis  Mewbum,  Darlington;  assigned  to 

Thomas  Walker,  FurnivaPs  lun. 
John  W*oodburn,  Pi'estou. 
John  Pyne,  Somerton  ;  assigned  to  Williaoi 

Pyne,  Inner  Temple  Lane. 

Arthur  Walker,  Cheltenham ;  assigned  to  W. 

L.  Howell,  Ratcliff  Highway. 
Joseph  Walker,  Preston. 
Richard  Almack,  Long  Melford ;  assigned  to 

B.  W.  Powys,  Staple  Inn. 
Joseph  Briggs  Dickson,  Preston;  assigned  to 

Robert  lienson^  Cockermouth. 
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Attorneys  to  be  Admkted.'^8iitmff$.^''J^fesiumai  JJkte.^Btmknipti. 


Chrk^  Name  and  Residence. 
Yoniur*  Henry  Thomaa,  16«  Coinberland  Strc€t» 
Poituan  Squtre. 


To  Ufh^m  ariieied,  aufg'ned,  4** 
^oba  Elclad  Walten,  Liocoln'a  liui. 


Added  to  the  Lff  l»  pnrsuent  to  Judges  Orders  and  Rules  of  Court. 


Ager,  Joseph,  4,  Great  James  Street,  Gardeo 
Place :  and  Sywell  Rectory. 

Lewis,  Edward,  7,  Caroline  t'lace*  St.  John's 
Wood  ,  and  Albany  Court  Yard. 

New,  Herbert,  3,  River  Street,  Putney,  Blooms* 
bury  Square ;  and  Evesham. 

Pemberton,  Charles,  Symond's  Inn. 

Paley,  Charles  Edward,  20,  May's  Building, 
Calne ;  and  5,  Gray's  Inn  Square. 

Roskell,  Joseph  Kaye,  5,  Prince's  Street,  Bed- 
ford Row. 

Selhy,  Thomas,  the  Youngrer,  T,  Manchester 
Street,  Gray's  Inn  Road. 


Richard  Marriott  Freeman,  Great  James  Street 

Cfaarles  Lewis,  St.  Albany  Court  Yard. 

Henry  Workman,  Evesham. 

William  A.  Sadler  Pemberton,  Symond's  Ion. 
Richard  Barker,  Chester ;  assigned  to  Ebene- 

zer  T.  Clarkson,  Calne. 
Charies  M'Duff,  Castte  Street,' Holbom ;  as- 

si|(ned  to  George  Faulkner,  Bedford  Row; 

to  G.  A.  Crowder,  Mansion  House  Place. 
Messrs.  Selby  and  Co.,  Town  Mailing;  as- 
signed to  Messrs.  Selby,  Serjeant's  Ino. 


WINTER  SPECIAL  CIRCUIT  FOR  THE 
TRIAL  OF  PRISONERS. 

MORTHBRN  CIRCUIT. 

York  ...    Mr.  Justice  Wightman 

...  r Enkioe. 

Liverpool     -        -  | ^^^^ 


0X70RD  CIRCUIT. 


Oxford 

Worcester 

Gloster 

Salop 

SUfford 


Essex 

Kent 

Sussex 

Hanto 

Devon 

Pembroke 

Carmarthen 

Derby 

Leicester 
Nottingham 
Warwick 
Chester 


;i 


Mr.  Baron 'Rotfe. 
Mr.  Justice  Enkine* 
Maole. 


HOME  CIRCUIT. 


Mr.  Justice  Creaswell. 

'     ■■ — Erskiae. 

Maula. 

— —Coleridge. 


XIOLAND  CIRCUIT. 


'  Mr.  Baron  Parke. 
sMr.  Justice  Erskine. 
Maule. 


MASTERS  EXTRAORDINARY  IN 
CBANCERT. 

From  October  2Ath  to  November  I7M,  both 
with  daUt  u/lunguzetttd. 

Garland,  George,  Worcester.    Nov.  14. 
HoUby,  John,  York.    Nov.  If . 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Firom  October  34M,  to  November  17M,  both'/ncluihot 
with  dttieo  whm  guzetted. 

Angell,  Thomas  John,  and  Samuel  Nicholas  Coo* 
per,  Warwick  Chambers,  Beak  Street,  Regent 
Street,  Attorneys  and  Solieiton.    Nov.  7. 

Lawrence,  Edward  and  David  Bleakame,  32, 
Bocklcrsbary,  Attomtys»  Solicitors,  and 
Conveyaocers.    Nov.  14. 

Nnnn,  Sturley^  and  William  Henry  Sams,  Ixf  orth. 


and  Bury  St  Edmund's,  Attorneys  and  Solici- 
tors.   Oct.  31. 

Parr,  John  Hamilton,  and  Thomas  Woodbume, 
Liverpool,  Attorneys  and  Solicitora.    Nov.  17. 

Whitehead,  Tkomaa,  and  Robert  Thomas  Robin- 
son, Hudderifield,  Attorneys  and  Solicitors 
Nov.  7. 


BANKRUPTCIES  SUPERSEDED. 


F^rom  October  24M  to  Nooember  I7th,  both  i 
with  datea  when  gazetted. 

Allen,  John,  Alfreton,  Derby,    Inn-keeper  snd 
Parmer.    Oct.  27. 

B urges,  Saninel,  now  or  late  of  Dunstable,  Bed- 
ford, Tailor.    OcU  31. 

Kipling,  Robert,  Wood  Street,  Cheapside,  Ware- 
houseman.   Nov.  7. 

Sharpe,  Richard,  the  younger,  Faversbam,  Keot, 
Draper.    Nov.  3. 

Smart,  William  BiUingshnrst,  Dealer  and  Cbtp- 
man.    Nov.  14. 


BANKRUPTS. 

From  October  24M  to  Nooember  17/A,  beth  tecAwf»» 
with  daiet  when  gazetted. 

Acntt,  Charles  Joseph,  16,  Bath  Street,  City 
Road,  Cabinet  Maker.  Oraham,  Off.  Ast.; 
Strangewama,  King's  Road,  Bedford  Rov. 
Not.  10. 

Anmonier,  David,  Wigmore  Street,  Cavendish 
Square,  Jeweller  and  Goldsmith.  Lachtngtoi^ 
Off.  Ass.  \  Patten,  Ely  Place,  Holborn.  Nov.  7. 

Bains,  John,  South  Shields,  Durham,  Grocer. 
Baher,  Off.  Ass. ;  Keenlfoide  &  Co.,  Newcastle- 
npon-Tyne ;  Wilton,  South  Shields  ;  Hodvia, 
32,  Broad  Street  Buildings.    Oct.  24. 

Baker,  Thomas,  13,  High  Street,  Camberwell, 
Carpenter  and  Upholsterer.  TWfMMfi  Off. 
Ass.;  Harmon,  Earl  Street,  Blackfriirs. 
Nov.  10. 

Barlow,  Thomas,  of  Sheffield,  York,  Grocer  snd 
Tea  Dealer.  Feamct  Off.  Ass,;  Dune^t, 
Chancery  Lane  ;  Ferrell,  Sheffield ;  BUKkbum, 
Leeds.    Nov.  17. 

Bayley,  Thomas,  of  the  B^U  Public  House^  Weit 


Bankroll, 


Smitlifleld,  Licensed  VictOAUer.  Sdvanb, 
Off.  Ass.;  TendaU  &  Co.,  ^31,  Feacharch 
Street.    Nov.  J  7. 

Biogham,  Luke,  Fritb,  BukewelU  Vtrhf^  Flour 
Seller,  Grocer,  and  Ale  Dealer.  Fraaer^  Off. 
Ass ;  Badgers,  38,  Cheapside  ;  Ficker9  &  Co., 
Sbeilield.    Nov.  14, 

Bourne,  Thomas,  the  yousger,  Liverpool,  Com 
Factor.  Caztnove,  Off.  Ass.;  Gregory,  &  Co., 
Bedford  Row;  Frodtham,  l.  King  Street, 
Liverpool,    No^.  17, 

Chanberlain,  George*  Wivtnboe,  Essex,  Shi^ 
Owner.  Jphnton,  0^.  Ass«;  Mawe,  New  Bridge 
Street.    Nov.  14. 

Charles^  Emanuel,  Radipole,  Dofset,  Brick 
Maker.  Henumum^  Off.  Ass. ;  Philip,  Weyw 
mouth  ;  Com£f,  Staple  lun,  London.    Nov.  7. 

CeeketiU,  Wifllam  Browne,  Reedliam,  Norfolk, 
Bvlcher,  Cattle  and  Horse  Dealer.  Ortem, 
Off.  Ass.;  AJriorcb  &  Co.,  Lincoln's  Inn  Fidds; 
JPmimer,  Great  Yarmouth.    Nov.  7. 

Collier,  Richard,  Hythe,  and  of  Folkstone,  Kent, 
Draper.  Tmr^fumd,  Off.  Ab9^  Jtbed  k,  Co., 
Friday  Street.    Nov.  17. 

CoUina,  David,  Reneett's  Place,  PolIard^s  Row, 
BetbneU  Green,  Silk  Manufkcturer,  Machine 
Maker.  Joknaom,  Off.  Ass^  ^udtem,  Buckleri* 
bury.    Nov.  17. 

Coochman,  Isaac  Thomas,  High  Street,  Kensing- 
ton, and  of  Crozley  Green,  Rickmanswortb, 
Herl/ord,  BaUder.  Groom,  Off.  Ass. ;  FuAer, 
19,  Doughty  Street^  Mecklenburgh  Square. 
Nov.  14. 

Crisp,  Joseph,  of  Liverpool,  and  Liscard,'  Cbei«> 
ter.  Auctioneer,  Appraiser,  and  General 
Agent.  FoUett,  Off,  Ass.;  Afapka  &  Co.,  6, 
Frederick's  Place,  Old  Jeirry;  FaireUmgk, 
Commerce  Court,  Lord  Street,  Liverpool. 
Nov.  17. 

Crowther,  George  Hackleton  Warrington,  Laa* 
caster.  Stationer.  HoUon^  Off.  Ass.;  Hamp^ 
mt,  Norfolk  Street,  Manchester;  Gregory  & 
Co.,  Bedford  Row,  London.    Nov.  7. 

Davies,  Charles  Wynn,  otherwise  Charles  Davies, 
193,  Holborn,  Middlesex,  Upholsterer.  Gra." 
kmm.  Off.  Ass. ;  DicktOH  &  Co.,  Old  Jewry. 
Nov.  7. 

Donkin,  Thomas,  Sidney  Street,  Cambridge,  Vic- 
tnaHer. «  TWtbsbu/,  Off.  Ass. ;  CAirlk  &.  Co.,  36, 
Essex  Street,  Siraad.    Oct.  34. 

Dowel],  Bartholemew,  late  of  Fawcett  Street , 
Bishopwearmouth,  Durham,  Builder,  and 
Shipowner.  BaJker,  Off.  Ass.;  DavUon, 
BisbopweArmouth ;  Walker,  3,  Furnival's 
Inn,  London.  -  Nov.  10. 

Drary,  Benjamin  George,  Dudley,  Worcester, 
Licensed  Victualler.  WkUmore,  Oft.  Asa.; 
Bmnt  &  Co.,  Dudkf,    Nov.  10, 

Fartant,  John  Broom  Leman,  Maidstoae,  Kent, 
Agricultaral  Machine  Maker.  Grahmn,  Off. 
Ass.;  i>a/in<r&  Co.,  Bedford  Row.    Oct.  27. 

Floraace,  Edmund,  the  younger,  Subdeanery,  Sus- 
sex, Potatoe  Dealer.  TVirjwmnf,  Off  Ah.; 
atemUmmd  9l  Co.,  Boaverie  Street.    Oct.  27. 

Frsry,  Robert  Hamnood,  aad  John  Frary,  Oxford 
Street,  Carpet  Warehonsemea.  JoMuom,  Off. 
Aas  lAyd,  Milk  Street,  Cbeapside.  Nov.  14. 

Frs^eTi  David,  Ute  of  14,  Uttle  Tower  Street, 


Ship  Owner, 
ditch.    Nov. 


79 
Groen^  Off.  Aia.;  Atkiy,  SboRo 


Gaskell,  William,  Bridgewood,  Birmioghaai,  Dra- 
per. Poti,  Off*  Ass.;  Milme  it  Co.,  Temple^ 
London;  Crow/cy  &  Co.,  Essex  Street,  Man- 
chester.   Oct.  27. 

Giles,  Thomas  Hilson,  Bow,  Middlesex  Omnibua 
Proprietor.  Twr^uand,  Off.  Ass.;  Lewit  Arun- 
del Street,  Strand.    Nov.  3. 

Goufb,  WilUam  Benjamin,  Newport  Pagnall, 
Bucks,  Grocer.  JoMuon^  Off.  Asa»  ^  Suiton  & 
Co.,  Basinghall  Street.    Oct.  24. 

Gsand,  Robert,  Old  Jewry  Chambers,  Merchant, 
(arm,  Howard,  Grand  &  Co.)  Johum,  Off. 
Ass. ;  Crowder  &  Co.,  Coleman  Street.  Oct.  31. 

Griffiths,  Henry,  Chelford,  Chester,  Innkeeper. 
Bobton,  Off.  Ass.;  Cole,  4,  Adelphi  Terrace, 
Strand ;  J.  and  T,  Boscoe,  Knutsford.    Nov.  3. 

Bale,  Robert,  Hawley  Square,  Margate,  Kent, 
Bookseller  and  Stationer.  Great,  Off.  Ass., 
Berry,  4,  Trafalgar  Square.     Nov.  17. 

Harrington,  Charles,  Kiddermiaster,  Worcester, 
Plumber  and  Glazier.  Chrittie,  OS,  Ass.; 
Haywood  &  Co.,  Waterioo  Street,  Birming- 
ham.   Nov.  7. 

Barris,  Mordecai,  Swansea,  Glamorgan,  Draper. 
Morgan,  Off.  Ass.;  Brittaifi  &  Co.,  Bristol ; 
WMU  Sl  Co.,  Bedford  Row.    Oct.  24. 

Heyward,  William,  and  John  Jennings,  Wslbrook, 
Commission  Agents  and  Outfitters.  Graham 
Off.  Ass.;  Beed  &  Co.,  Friday  Street.  Nov.  17, 

Hudson,  Janes,  and  James  Broadbeot,  tbeyounger. 
Gale,  near  Littleborough,  and  of  Manchsater, 
Calico  Printers,  (firm,  James  Hudson  dt  Co.) 
Staway,  Off.  Ass.;  Atkmton  &  Co.,  Norfolk 
Street,  Manchester ;  Makituon  &.  Co.,  Elm 
Court,  Middle  Temple.    Nov.  17. 

Hunt,  Charies  John,  21,  Cork  Street,  Buriington 
Gardens,  Middlesex ;  64,  St  James  Street ; 
and  107,  Quadrant,  Regent  Street ;  Billiard 
Table  Maker.  Edwardt,  Off,  Ass. ;  Lewit,  7, 
Arandel  Street,  Strand.    Nov.  10. 

James,  Thomas  Gates,  River  Street,  Middleton 
Square,  BuiMer.  Alsager,  Off,  Ass. ;  2\tek€r, 
Sun  Chambers,  Threadoeedle  Street.  Nov.  14. 

Killick,  Charles  and  John  Sadd,  16,  Blackman 
Street,  Borough,  Surrey,  Paper  Stainere. 
Green,  Off,  Ass. ;  Wood  &  Co.,  Corbet  Court, 
Gracfchurch  Street.    Nov.  10. 

Lawes,  George,  167,  High  Street,  Southampton, 
Tailor  and  Draper.  LackingUM,  Off.  Ass.; 
J>awei  &,  Co.,  Angel  Court,  Throgmorton  St.^ 
Nov.  3. 

Lecesne,  Lewis  Celeste,  1 1 ,  Fenchnreh  Buildings, 
Fenchurch  Street,  Merchant.  Orakam,  Off. 
Ass. ;  Gregion  U  Co.,  Angel  Court,  Throg- 
morton  Street    Oct  31. 

Lowman,  Adam  Warren,  and  Thomas  Stone 
Lowman,  Eastcheap,  London,  Cheesemongers. 
LackmgtoH,  Off.  Ass. ;  Lawreneo  dc  Co.,  Buck- 
krabury.  Nov.  14. 
Mason,  Ambrose,  Bury  Saint  Edmund's,  Suffolk, 
Coach  Proprietor.  ,foAntoa,Off.Asa.;  TWacr 
&  Co.,  Basing  Lane.    Oct  31. 

M'Lean,  John,  26,  Sun  Street,  Bishopsgate  Street, 
without.  Statuary  Mason.  ITMreMrr,  Off.  Asa. ; 
Brace,  Sumy  Street,  Strand.    Nov.  7. 

Mllbauke,  Richard  Tyler,  8,  Borwood  Place,  Edge- 


Banhrupts,*^Prices  of  Stooks, 


wart  Rond,  Surgeon  and  Apoibecary.  f^A' 
imgton.  Off.  Ast.  Brakmm,  Chancery  Lane. 
Nor.  17. 

MorJey,  Henry  Williani,  36,  Dean  Street,  Sobo, 
Tailor.  Lackingtcn,  Off.  Ass. ;  Rixon  &  Son, 
Jewry  Street,  Aldgate.    Oct.  31. 

Mnir,  George,  Newcastle-upon-Tyne,  Draper.  Ba- 
ker,  Off.  Ass. ;  PhnHptre^  Temple,  London ; 
Cram,  Newcastle-upon-Tyne.     Nor.  3. 

Nettleton,  George,  Bromptom,  Kent,  Tailor.  TW- 
7«Mmi/»  Off.  Ass. ;  /^er&«r/,  Staple  Inn.  Nov.  7. 

Peacock,  Joseph,  Bradford,  Yorkshire,  Ironmon- 
ger. Feame,  Off.  Ass. ;  Cooper,  Bradford  ; 
Bond,  Leeds  ;  Svdhw  &  Co.,  Chancery  Lane. 
Nor.  14. 

Pears,  Samuel,  No.  7,  Old  Jewry,  Wine  Merchant. 
Wkiimore,  Off.  Ass. ;  OuiUaume,  26,  Bucklers- 
bury.    Nor.  17. 

PhiUips,  John,  Hall  Court,  Old  Broad  Street,  Tai- 
lor and  Draper.  Laekmfton,Off.  AtB.i  Yong*, 
Tokenhouse  Yard.    Oct.  31. 

Phillips,  John,  Pinner^s  Hall  Court,  Old  Broad 
Street,  Tailor  and  Draper.  Laekmgton,  Off. 
Ass. ;  YoHge,  Tokenhouse  Yard.    Nor.  7. 

Pickford,  William  and  Henry  Game,  Clapton,  Back 
Hall,  Bristol,  WarehoOsemen,  and  Dealers  in 
Curriers'  Tools.  Huttan,  Off.  Ass.;  Short, 
Bristol ;  Wkiie  &.  Co.,  Bedford  Row,  London. 
Oct.  31. 

Pierce,  Joseph,  of  the  Golden  Lion,  Dean  Street, 
Soho,  Licensed  Victualler.  Orem,  Off.  Ass. ; 
AtkimoH,  Carey  Street.     Nor.  17. 

Poett,  Joseph  George,  3,  Unirersity  Street,  Saint 
Pancras,  Surgeon,  Apothecary,  and  Bookseller. 
GrefH,  Off.  Ass.;  Buchamum,  8,  Basinghall 
Street.    Nor.  17. 

Pouchee,  George  John,  27,  Oxford  Street,  Sta- 
tioner. jfUager,  Off.  Ass.;  WiUon,  South 
Square,  Gray's  Inn.    Nor.  10. 

Sewell,  John,  Charles  Street,  Paddington,  Victual- 
ler and  Builder.  Alsager,  Off.  Ass. ;  Trott, 
Crown  Court,  Threadneedle  Street.    Nor.  14. 

Smith,  John,  Liverpool,  Draper.  Cazmove,  Off. 
Ass.;  Reid  &  Co.,  2,  Friday  Street,  Cheapside; 
Dodge,  Fenwick  Street,  Lirerpool.    Nor.  3. 

Spink,  Thomas,  of  Hillam,  York,  Farmer.  Free^ 
man,  Off.  Ass.;  Per/ett, Pontefract,  Yorkshire; 
Upton,  &  Co.,  Leeds.     Nor.  17. 

Swift,  Edward,  Chiogford  Mills,  Essex,  Miller. 
Edwards,  Off.  Asa. ;  THppetU,  6,  Pancras  Lane, 
Queen  Street,  Cheapside.     Nor.  14. 

Taylor,  Williamj  Springhead,  Saddleworth,  York, 
Wool  and  Oil  Merchant.  Pott,  Off.  Ass.; 
Gregory  &  Co.,  1,  Bedford  Row ;  jtscro/i,  Old- 
ham.   Nor.  10. 

Thorpe,  Thomas,  now  or  late  of  Chertsey  and  Wok- 
ing, Surrey ;  Feltbam,  Middlesex,  Plumber, 
Painter,  and  Glazier.  Graham,  Off.  Ass.;  Al- 
len &  Co.»  Queen  Street,  Cheapside.   Nor.  17. 

Thorpe,  Thomas,  now  or  late  of  Chertaey.  and  of 
Woking,  Surrey,  and  of  Feltbam,  Middlesex, 
Plumber,  Painter,  and  Glazier.  Graham,  Off. 
Ass. ;  Allen  &  Co.,  Queen  Street,  Cheapside. 
Nor.  14. 

Tipple,  Jaspar  Howse,  Wymondham,  Norfolk, 
Bombazine  Manufacturer.  Johnson,  Off.  Ass. ; 
Birchmn,  Bedford  Row  ;  Dalryn^le,  Norwich. 
Nor.  3. 


Toalson,  Richard,  New  Lambeth  Street,  Westmins^ 
ter  Bridge  Road,  Lambeth,  Furnishing  Ware- 
houseman. Green,  Off.  Ass. ;  Messrs.  Sole,  68, 
Aldermanbary.    Nor.  14. 

Wagstaff,  Alfred  Henry,  Leighton  Buzzard,  Bed- 
ford, Apothecary.  Lacimgton,  Off.  Asa. ;  Hod- 
son  &  Co.,  King's  Road,  Bedford  Row.  Nov.  7. 

Ward,  John,  Nottingham,  Tailor  and  Woollen 
Draper.  fFMtmore, Off,  An,;  Tpidale &  Co., 
Birmingham;  Rowland  &  Co.,  White  Lion 
Court.    Nor.  17. 

Warren,  William,  Pownall  Fee,  Wilmslow,  Che- 
shire, Blacksmith  and  Pump  Maker.  Pott,  Off. 
Ass. ;  Nethersole,  Essex  Street,  Strand  ;  Foster, 
22,  King  Street,  Mancheater.    Nor.  3. 

Westmore,  Alexander,  West  Derby,  Lancaater, 
-     Joiner  and  Builder.     Turner,  Off.  Ass. ;  Taul^ 

min,  103,  Park  Lane,  Lirerpool ;  yiorrts  Ik.  Co., 

19,  BarUett's  Buildings,  Holbom.    Nor.  17. 
Wheldon,  George,  Dudley,  Worcester,  Clothier. 

BUtleston,  Off.  Aas. ;  Felhwes,  inn.,  Dudley. 

Nor.  17.  .        '  ' 

Williams,  John,  the  younger,  Abingdon,  Bocka. 
Carpet  and  Sacking  Manufacturer.  Gro^m, 
Off.  Ass. ;  Turner  Sl  Co.,  Baaing  Laue»  Bow 
Lane,  Cheapside.    Nor.  14. 

Willis,  Jamea,  7,  Osborne  Street,  Whitechapel, 
Ale  and  Porter  Merchant.  Johnson,  Off.  Ass. ; 
Ooddard,  Wood  Street,  Cheapside.    Nor.  7. 

Withell,  Thomas,  and  William  Withell,  Padstow, 
Cornwall,  Ship  Builders.  HirtMeU,  Off.  Aas. ; 
Coodes  ft  Co.,  Saint  Aostell ;  CoodeA.  Co.,  28, 
Bedford  Row,  Holborn.    Nor.  14. 

Wood,  Thomas  Hall,  Penton  Street,  Pentonrille, 
Draper,  fyhitmore.  Off.  Ass. ;  Reed  &  Co.,  2, 
Friday  Street.    Nor.  17. 

Wright,  Thomas,  Blackmore  Street,  Clare  Market, 
Cheesemonger.  Turyuand,  Off.  Ass. ;  Afi/r^on, 
Old  Jewry.    Oct.  24. 

Youd,  Robert,  and  William  Rennards,  Lirerpool, 
Prorlsion Merchants.  FoUeti, OfS.  Ass.;  Comth" 
watte,  11,  Cable  Street,  Lirerpool;  (kmth^ 
waite  ft  Co.,  Dean's  Court,  Doctor's  Commons, 
London.   Oct.  27. 

ZuUani,  Jamea,  60,  Commercial  Sale  Rooms,  Mioc- 
ing  Lane,  Middlesex,  Merchant.  Green,  Off. 
Aas. ;  ^;i/»/!r/on,  Fenchurch  Buildings.  Nor.l4. 


PRICES  OF  STOCKS. 

Tuesday,  2\st  November,  1843. 
Bank  Stock  diridends  7  per  cent  -  180|  a^al 
3  per  cent  Reduced  Aonulttea  -  -  -  !«5i  a  f  a  i 
3  per  Cent.  Conaols  Annuitiea  -  -  96| «  i  «  i  «  i* 
3i  per  Cent.  Annuities,  1818  -  -  -  -  102^  a  } 
3i  per  Cent.  Reduced  Annuitiea  -  -  102^  a  f 
New  3i per  Cent.  Annuities  -  -  -  103a|a3 
Long  Annuities,  expire  5th  Jan.  1860  -  12^  o\ 
Annuities  for  30  years,  expire  lOth  Oct. 

1869 12f 

India  Bonds,  3i  per  Cent. : — 

74«.  a  3f.  a  5t. m2s,aZs.  pm. 
3  per  Cent.  Conaols,  for  acct,  28  Nor.  -  !)6i  a  6 
Exchequer  Bills  :— 

1000/.  at  \y.  -  60«.  a  58<.  pm.  -  58#.  a  e^,  pm. 

500/.  at  l|ii/.  -  60«.  pm.     -     •  58f.  pm. 

Small,  at  Ij^A  -  60«.  pm.      -     .  60«.  a  58r.  pa. 


Vfie  ILesa^l  ONigeiriieir* 


SATURDAY,  DECEMBER  2,  1843. 


«  $2uod  magU  ad  Nos 

Pcrtinet,  et  oestire  malum  eat,  agitamQi. 


UoraT. 


The 

LAW  REFORMS  OF  THE  SESSION 

1842. 


Wb  should  not  think  it  necessary  to  keep 
before  our  readers  the  law  reforms  of  the 
Session  1842.  if  their  effects  were  not  the 
subject  of  generhl  complaint,  and  almost 
every  day  did  not  furnish  some  fresh  cause 
for  it ;  and  we  are  accordingly  determined  to 
peraeyere  until  we  see  some  sign  of  an  in- 
tention to  remedy  the  grievances  of  which 
we  complain.  There  is  always  an  indis- 
position, first,  to  admit  the  existence  of  any 
grievance,  and  next  to  remedy  it ;  and  it  is 
only  by  steady  perseverance  that  either 
point  is  attained.  Our  readers  must  not 
complain,  therefore,  if  they  find  us  con- 
tinne  to  harp  on  this  string. 

In  the  course  of  last  I'rinity  Term,  and 
the  following  vacation^  a  series  of  Letters 
were  addressed  to  the  Lord  Chancellor  by  a 
**  Peactitionsb,'*  through  the  medium  of 
these  columns,  which  obtained  considerable 
attention  in  professional  circles,  from  the 
fiicts  by  which  they  were  supported.  With- 
out agreeing  in  every  part  of  those  letters, 
we  must  notice  that  in  the  third  let- 
ter, the  writer  pointed  out  tliat  ever 
aince  the  Orders  of  Michaelmas  Term  of 
1842  had  come  into  operation,  the  business 
of  the  Court  of  Chancery*  had  been  falling 
off,  and  he  contended  that  this  would  be 
their  continued  effiect ;  and,  certainly,  if  the 
writer  wished  to  take  credit  as  a  prophet, 
the  circumstances  of  the  Michaelmas  Term 
which  has  just  closed,  would  amply  entitle 
him  to  it.  The  rumour  of  the  fdling  off 
in  Qiancery  business  can  hardly  have  failed 
to  have  reached  the  Lord  Chancellor's  ears, 
however  pre-occupied  they  may  have  been. 

This  then  seems  to  be  the  acknowledged 
result  of  what  has  now  began  to  fail  on  the 
ear  somewhat  disagreeably:  "  Ihie  recent 
Chancery  reforms." 

There  is  next  the  grievances  of  the  new 

•  Sec  vol.  xxTi.  p.  98. 
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Bankruptcy  system,  deliberately  brought  for- 
ward with  the  sanction  and  concurrence  of 
the  whole  profession  by  Lord  Cottenham,  who 
is  not  likely  either  to  imdertake  or  to  abandon 
any  matter  without  due  consideration,  and  of 
which  more,  if  we  mistake  not.  will  be 
heard  in  the  next  session.  Indeed,  we  find 
that  circumstances  which  have  long  been 
known  and  talked  of  in  professional  circles, 
as  to  some  of  the  appointments  made  under 
the  late  Bankrupt  Act,  have  at  last  forced 
themselves  into  the  public  newspapers  ;  and 
certainly,  if  we  were  disposed  to  be  ma- 
licious, there  is  a  sufficient  budget  of  tittle 
tattle  in  this  matter  which  would  be  avail- 
able to  us ;  but  we  are  imwilling  to  fly  at 
such  small  game.  We  must  repeat,  how- 
ever, what  we  have  already  said,  as  to  these 
appointments ;  that  a  day  of  inquiry,  if  not  of 
remedy,  must  come,  and  the  account  will 
only  become  the  heavier  the  longer  it  is 
deferred. 

There  are  also  the  evils  of  the  new 
Lunacy  system,  which,  as  we  have  already 
shewn,  now  operates  as  an  additional  bur- 
then on  the  Chancery  suitors,  and  to  which 
we  purpose  shortly  to  devote  some  further 
attention. 

'Iliese  are  some  of  the  matters  which  at 
present  excite  considerable  attention  among 
all  classes  of  the  profession,  and  which, 
indeed,  are  of  interest  to  the  humblest 
suitor.  All  these  acts,  under  which  these 
various  changes  have  originated,  were  passed 
in  the  Session  1842,  and  it  was  next  to  a 
miracle  that  we  escaped  another  batch  of 
similar  reforms  in  the  Session  1843.  Let 
us,  then,  be  on  our  guard  as  to  the  coming 
Session  of  1844.  It  may  be  that  some  of 
our  rulers  were  lassata  nondum  tatiaia, 
**  Tired  of  the  toil,  unsated  with  the  sin." 

But  these  are  sins  of  commission ;  the 
sins  of  omission  are  full  as  great,  the  chief 
being  the  entire  neglect  of  the  Master's 
Office.  Until  this  is  reformed,  there  can  be 
no  proper  administration  of  equity  by  that 
court.  It  is  to  be  remembered,  that  on  the 
appointment  of  the  two  new  Vice  Chancel- 
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Ion,  there  was  an  implied,  if  not  an  express, 
promise,  that  the  state  of  the  Master's  Office 
was  to  be  taken  into  consideration;  but  two 
years  have  been  allowed  to  ehpse,  and  nd 
steps  have  been  taken  by  way  of  perform- 
ance. 


LIFE  INSURANCE  SOCIETIES. 

In  our  lait  volume  we  devoted  cootiderable 
space  te  the  subject  of  life  iniurance  societies ; 
and  we  concluded  our  last  article  with  a  pro- 
mise to  tive  some  account  of  the  particular 
offices.  This  we  hope  shortly  to  redeem ;  but 
in  the  mean  time,  we  are  induced  to  give  some 
account  of  the  last  society  with  which  we  have 
become  acquainted,  u  the  description  ap- 
pears strongly  to  resemble  a  class  of  oflices  at 
which  we  hinted  in  one  of  our  previous  arti- 
cles. The  society  to  which  we  allude  is  "The 
Anglo-Benjndee  Dbinterested  Loan  and  Life 
Insurance  Company.'*  This  society,  according 
to  the  ChronicJera  which  has  broH?ht  it  to  our 
notice,  *'  started  into  existence  one  morning, 
not  an  infant  institution,  but  a  growo->up  com- 
pany, running  along  at  a  great  pace,  and  doing 
business  right  and  left,  with  a  '*  branch*'  in  a 
first  floor  over  a  tailor's  at  the  west  end  of  the 
town ;  and  main  offices  in  a  new  street  in  the 
city,  comprising  the  upper  part  of  a  spacious 
house,  resnlendent  in  stucco  and  plate-glass, 
with  wire-blinds  in  all  the  windows,  and  'Anglo- 
Bengalee'  worked  into  the  pattern  of  every  one 
of  them.  On  the  door  post  was  painted  again 
in  large  letters,  '  Office  uf  the  Anglo- Benfi^alee 
Disinterested  Loan  and  Life  Insurance  Com- 
pany,' and  on  the  door  was  a  large  brass-plate, 
with  ihe  same  inscription,  always  kept  very 
bright,  as  courting  inquiry,  staring  the  city  out 
of  countenance  after  office  hours  un  working 
days  and  all  day  long  on  Sundays,  and  looking 
bolder  than  the  Bank."— p.  324. 

The  secretary  of  this  company  seems  to  have 
a  nice  birth. 

"  'The  secretary's  salary,'  says  the  churman 
(Mr.  Tigg  Montaeue),  *  the  office  being  now 
established,  is  eight  hum Ired  pouncis  per  annum, 
with  his  house-rent,  coal9,  and  candles  free. 
It  14  five  and  twenty  shares  beholds,  of  course.'" 
—p.  322. 

'1  be  mode  of  doing  business,  is  thus  agreeably 
desciibed  by  the  chairman  to  a  gentleman 
about  to  enter  the  direction ;  and  if  our  readers 
will  reii^r  to  our  description  of  that  pursued  by 
some  offiees,  26  LO.  226,  they  will  see  it  does 
not  ditfer  very  much  from  it.. 

"  B."  he  said,  (snatching  some  printed  forms 
from  the  table,)  **'ib  a  little  tradesman,  clerk, 
parson,  artist,  author,  any  common  thing  you 
like.  B.  wants  a  loan.  Say  fiity  or  a  hundred 
pounds ;  perhaps  more,  no  matter.  B.  proposes 
ftcif  and  two  securities.  B.  is  accepted.  Two 
securities  give  a  bond.    B.  insures  his  own 


life  for  '(double  the  amount,  and  brings  two 
lives  also — just  to  patronise  the  office.  Ha, 
ha,  ha.    Is  that  a  good  notion  ?" 

*'  Ecod>  il*s  a  capital  notion/'  cried  Jonas. 
^<  But  does  he  really  do  it  ?" 

"Do  it!"  repeated  the  chairman.  "B.*s 
hard  up,  my  good  fellow,  and  will  do  anything. 
Don't  you  see  ?     It's  my  idea." 

*'  It  does  you  honour,"  said  Jonas. 

"  I  think  It  does,"  said  the  chairman,  "  and 
I'm  pruud  to  hear  you  say  so.  B.  pays  the 
highest  lawful  interest." 

"That  ain't  much,"  interrupted  Jonas. 

"  Right,  quite  right,"  retorted  Tige.  "  And 
hard  it  is  upon  the  part  of  the  law  that  it 
should  be  so  confoundedly  down  upon  us  un- 
fortunate victims,  when  it  takes  such  amazing 
good  interest  for  itself  from  all  its  clients. 
The  law  being  hard  upon  us,  we're  not  ex- 
actly soft  upon  B^  for  besides  charging  B.  the 
regular  interest,  we  get  B.'s  premium,  and  B.'s 
friends'  oremiums,  and  we  charge  B.  for  tb« 
bond,  and  whether  ne  accept  him  or  not,  we 
charge  B.  for  'inquiries,'  (we  keep  a  man  at  a 
pound  a  week  to  make  'em,)  and  we  charge  B. 
a  trifle  for  the  securities.  In  short,  my  good 
fellow,  we  stick  it  into  B.  up  bill  and  down 
dale,  and  make  a  devilish  eonifortable  little 
property  out  of  him." 

For  the  present,  therefore,  we  content  our- 
selves with  the  account  of  this  oHice;  and  are 
glad  that  the  subject  is  in  the  hands  of  our 
great  living  satirist. 


PRACTICAL   POINTS   OF  GENERAL 
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SXXCUTORS  BT  DESD. 

The  following  appears  to  us  to  he  a  new 
point : — A  person  by  her  will  directed,  "  also 
should  one  executor  die,  the  survivor  to 
choose  another  to  the  beet  of  his  judgment, 
and  so  to  continue  to  the  true  intent  and 
meaning  of  two  executors^"  and  by  indenture, 
dated  7th  of  January,  1 834,  John  Inman»  th* 
surviving  executor,  after  reciting  that  the  said 
JohnPuckett,  the  other  executor,  had  depar« 
ted  this  life,  did  nominate,  substitute,  consti* 
tute,  and  appoint  John  George  Puckett  to  be 
an  executorof  the  said  will,  in  the  room,  place, 
and  stead  of  the  said  John  Puckett,  deceased, 
to  act  in  conjunction  with  the  aaid  John  In* 
man.  John  George  Puckett.  however,  never 
applied  for  probate  in  the  lifetime  of  John  In- 
man,  and  it  being  doubtful^whether  he  could 
now  take  probate,  he  having  been  applied  to 
act  in  conjunction  with  John  Inman,  Sir  Her- 
bert Fust  said,  ''  The  object  of  the  deceased 
was  that  there  should  be  two  executora  of 
her  will,  and  it  appears  to  me  that  this  party 
(J,  G.  Puckett)  may  have  the  probate.  The 
testatrix  died  in  June,  1826  ;  she  appointed 
two  executors,  who  are  now  dead  ;  the  sur^ 
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vifor  died  in  Janaarjr  last  intestate,  but  in 
his  lifetime  Appointed  J.  G.  Puckett  to  act 
as  ezeentor  with  him»  under  a  power  given 
by  the  will;  the  party  appQiaied  did  not 
take  profaatei  he  now  applies  for  pnibate» 
and  there  appears  to  me  in  principle  to  be 
no  difference  between  this  appointment  and 
that  of  two  executors  by  a  testator,  and 
when  one  does  not  prove  in  the  lifetime  of 
the  otben  There  was  a  case  somewhat 
similar  at  the  Rolls,  in  1825>  in  which  it 
was  said  that  ^e  party  appointed  was  not 
an  executor  but  a  thtstee  only ;  but  there  is 
no  material  distinction  between  that  case  and 
tiie  present.  There  the  deceased  had  Ap- 
pcMnted  five  trustees  for  certain  purposes, 
and  gave  a  power  to  q>point  otherS)  that 
there  sboold  alwayi  he  five  trustees,  and  the 
MMi^tto  ef  the  Rolls  thought  the  deceased 
meant  to  eondnue  the  trustees  perpetually 
and  not  the  (eteeutots,  that  the  words  had 
been  used  by  mistake ;  here  there  are  no 
tnistees  eaoept  as  executors.  I  think  that 
Mr.  Padsett  may  take  probate»  and  afpoini 
•aoliksr  le  ecT  with  him."  In  the  goods  of 
Pnsoellti  Dechman^  3  Curt.  1284 

Thifc  case  appeals  to  vary  soihe  of  the  old 
rules  on  the  subject  of  the  appointment  of  exe- 
eutora.  "A  will/'  says  the  author  of  the  Office 
of  Executori  p.  3,  14th  edit,  "is  the  only  bed 
where  an  executor  can  be  begotten  or  concei* 
ved/'  and  accOrdiag  to  the  old  doctrine,  an 
execnto)-  could  not  be  primarily  appointed  by 
a  codicil.  In  1  Wm.  on  Executors,  p.  1183, 
Mr.  Williams  also  says,  in  the  text, 
"  An  executor  can  derive  his  office  from  a 
testamentary  appointment  only."-^p.  123, 
But,  according  to  the  above  case^  not  only 
may  be  be  appointed  by  a  deed  by  an  exe- 
cutor named  in  the  will,  but  the  executor- 
ship may  be  continued  by  such  nominee  by 
deed. 


COUNTY  (X)URT  OF  THE  COUNTY 
PALATINE  OF  LANCASTER. 

A  Bill,  of  which  the  following  is  the  8u!)- 
ktance,  was  hroiiirlu  in  on  the  2l8t  August, 
1B43,  by  Lord  Gl^iiville  Somerset  Bnd  Mr. 
NIcholf.  This  measure  U  expecletl  to  he  pro- 
ceeded with  aext  Session,  mid  oiher  L^fea) 
Courts  Bills  may  also  \fe  anticiimted. 

It  recites  that  it  is  expedient  lo  re-model  the 
proceedings  for  the  recovery  of  dehts  and 
demands  in  the  County  Court  of  the  County 
Palatine  of  Lancaster,  and  to  extend  the  juris- 
diction snd  enlarge  the  powers  of  the  Court ; 
and  that  it  is  expedient  to  Repeal  the  34  Geo. 
3,  cap.  58,  being:  "  Au  A^t  to  prevent  the  Re- 
moval of  Suits  frotn  (h6  InferiofT  Courts.  Hi  the 


Godilty  PAhtine  of  Laooa9ter»  into  the  Court 
of  Common  Pleas  of  the  said  County  Palatine;** 
to  far  as  it  relates  to  the  County  Couit  of  the 
County  Palatine. 

1.  34  Geo.  d,  c.  68,  repealed^  so  far  asreUteft 
to  the  County  Court  of  the  County  Palatine. 

2.  Interpretation  clause. 

3.  That  the  jud^e  of  the  County  Court  of 
the  said  County  Palatine  to  be  appointed  aa 
hereinafter  mentioned,  shall  be  and  is  liereby 
authorised  arid  empowered  to  hear  and  deter* 
mine  in  a  iummary  way  upon  summons,  in 
manner  hereinafter  mentioned,  ail  pleas  of 
personal  actions  where  the  sum  sous[ht  to  b^ 
recovered  shall  uot  exceed  20/. :  Provided,  that 
no  actions  for  libel,  slander,  criminal  cohv^er* 
sation,  or  for  debauching  the  plaintiff's  daugh- 
tef  ot  sel-vant*  shall  be  tried  in  the  said  court. 

4.  Tliat  if  the  parties  in  any  action  (except 
ftctrohs  for  libel,  slander,  criminal  conversation, 
or  for  debauchinjr  the  plaintiff's  daughter  or 
set'vant)  Wherein  the  sum  soufj^ht  to  U%  reeo* 
vered  shall  exceed  20/.  the  cause  of  action 
arisin|(  in  the  said  County  Palatine,  shall  by  a 
memorandum  in  writing  sifirned  hy  them  or  by 
their  attorneys,  aj^ree  thereto,  the  said  Judge 
shall  have  power  to  hear  and  determine  such 
action  t  Provided,  that  the  said  parties  or  their 
attorneys  shall  in  and  by  such  memorandum 
agree  to  waive  all  obiections  arising  from  the 
cause  of  action  not  being  within  the  ordinary 
jufhidiction  of  the  said  court :  And  provided 
also,  that  such  memorandum  shall  be  filed  with 
the  clerk  of  the  said  court  at  the  time  of  taking 
out  the  sulnmons  hereinafter  directed. 

6.  That  it  shall  be  lawful  for  the  Chancellor 
and  Council  of  the  Duchy  of  Lancaster  to  ap- 
point  to  he  the  judge  of  the  said  court  a  bar- 
rister-at^law,  who  shall  have  practised  as  a 
barrister  for  at  least  seven  years,  and  whd  shall 
not.  as  such  judge,  be  removable,  except  for 
misbehavior,  and,  id  casbs  of  vacancy,  to  ap- 
point a  barrister,  qualified  as  aforesaid,  to  lie 
the  judge  of  the  same  coun« 

6.  Oath  by  the  judge. 

7.  Judge  to  make  regulations,  ftc.^  for  the 
practice  of  the  court. 

8.  That  no  judge  of  the  said  court  Ahall 
practise  as  a  barrister  within  the  said  County 
Palatine  during  bis  continiianr^  lis  such  judge* 

9.  That  it  shall  be  lawful  fur  the  Chsncellor 
and  council  to  appoint  to  be  the  clerk  df  the 
said  court  ah  attorney  of  one  of  her  Alajesty's 
Superior  Courts  of  Law  at  Westminster,  or  of 
the  Court  of  Common  Pleas  at  Lancaster,  who 
shall  have  practised  as  an  attorney  for  at  least 
five  years,  and  from  time  to  lime  to  cancel  such 
appointment  by  a  resolution  in  writing,  and 
remove  such  clerk  for  any  cause  appearing  to 
them  to  be  sufficient,  and  in  cases  of  vacancy 
by  death,  removal  or  resignation,  to  appoint  an 
attorney,  qualified  as  aforesaid,  to  be  the  clerk 
of  the  same  court;  and  no  such  clerk  or  any 
deputy,  whilst  acting  as  such,  shall  act  as  aii 
attornev  in  any  proceeding  in  the  said  court. 

10.  Judge  and  cierk  may  each  appoint  a 
deputy  in  case  of  illness  or  ujiavoidable  alisence. 

11.  The  clerk  to  bsuc  all  processes  of  the 
court,  and  keep  an  ocrount  thereof,  and  of  all 
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fees  and  money  paid  into  and  out-  of  court, 
&c. 

12.  The  jud^e  to  appoint  bailiffs  and  inferior 
officers  of  the  conrt.  Bailiffs  to  serve  all  pro- 
cesses. A  list  of  the  hailiffd  to  be  put  up  in 
court  and  in  clerk's  office. 

13.  Judge  and  clerk,  treasurer,  bailiffs,  &c., 
to  be  paid  by  salaries  to  arise  out  of  feet*,  (kc. 
If  fees,  &c.  not  sufficient,  the  deficiency  to  be 
paid  out  of  the  county  rates. 

14.  Fees  to  be  according  to  schedule.  Ta- 
ble of  fees  to  be  put  up  in  court,  &c. 

15.  Fees  may  be  diminished  or  increased  by 
the  Chancellor  and  council. 

16.  Appointment  of  treasurer. 

17*  Cou^nty  treasurer  to  have  power  to  in- 
spect books  of  treasurer  of  court. 

18.  Upon  removal  of  treasurer  or  clerk, 
balance  in  his  hands  may  be  recovered. 

19.  Mode  of  proceeding  a^aini>t  representa- 
tives of  a  deceased  treasurer  or  clerk. 

20.  Evidence  of  holding  office  of  treasurer. 

21.  The  treasurer,  clerk,  &c.,  to  give  security. 

22.  That  the  jurisdiction  of  the  said  court 
shall  extend  over  the  whole  County  Palatine 
of  Lancaster,  and  that  every  transitory  cause 
of  action  shall  be  deemed  to  have  arisen  at  the 
place  where  the  defendant  resided,  witUin  the 
said  county  palatine,  at  the  time  of  the  service 
of  such  summons,  as  hereinafter  mentioned. 

23.  That  it  shall  be  lawful  for  the  Chancellor 
and  council  to  divide  the  said  coimty  palatine 
into  districts,  in  order  that  (he  said  court  may 
be  holden  in  and  for  each  of  such  districts,  and 
from  time  to  time  to  alter  the  said  districts  in 
such  manner  as  to  the  Chancellor  and  council 
shall  seem  tit, 

24.  Courts  to  be  holden  monthly,  at  such 
place  as  the  Chancellor  and  council  shall  ap- 
point. 

25.  Process  of  the  court  to  be  under  seal. ' 
Persons  forging  such  process,  &c.,  guilty  of 
felony. 

26.'  That  all  actions  in  the  said  court  shall 
be  commenced  by  obtaining  a  summons  in 
manner  hereinafter  directed,  and  that  no 
action  shall  be  commenced  in  the  said  court 
by  plaint,  writ  of  justifies,  or  process  of 
county  arrest,  nor  shall  a  declaration  b^*  filed 
in  any  actions,  except  actions  of  replevin  : 
Provided  always,  that  the  practice  of  the  i-aid 
court,  and  the  forms  or  proceeding  therein, 
■hall  remain  unaltered,  except  where  the  same 
are  expressly  altered  by  this  act,  or  shall  be 
altered  by  the  rules  or  regulations  to  be  made 
from  time  to  time  by  the  said  judge  of  the  said 
court  under  the  provisions  of  this  act,  or  the 
same  shall  be  inconsistent  with  the  forms  of 
proceeding  contained  in  the  schedules  to  this 
act  annexed. 

27.  That  such  summons  may  issue  in  any 
district,  although  the  cause  of  action  may  not 
have  arisen,  or  the  plaintiff  may  not  reside 
within  the  same :  Provided,  that  no  person 
shall  be  summoned  to  any  court  holden  under 
this  act  for  any  district  other  than  that  in  which 
the  cause  of  action  shall  have  arisen,  or  in 
which  the  defendant  shall  dwell  or  carry  on  his 
bnsiness  at  the  time  of  the  action  brought,  or 


shall  have  dwelt-  or  carried  on.  his  business  at 
some  time  within  six  calendar  months  next 
before  the  time  of  the  action  brought. 

28.  That  in  all  actions  in  the  said  court,  tlie 
clerk  of  the  said  court  aball  at  the  request  of 
any  person  iatendinfr  to  be  plaintiff  in  suck 
action,  or  of  his  attoniey  or  agent,  grant  to 
such  person,  or  his  attorney  or  a^ent,  a  sum- 
mons, which  shall  be  in  one  of  the  forms  set 
out  in  the  schedule  marked  (A.)  to  this  act 
annexed,  or  as  near  thereto  as  the  case  wilt 
permit ;  and  the  plaintiff,  or  his  attorney  or 
a^ent,  shall  indorse  thereon  or  annex  thereto 
in  every  action  (except  in  replevin)  the  parti- 
culars of  the  demand  or  cause  of  action,  and 
shall  specify  in  such  summons  the  amount 
which  the  plaintiff  is  willing  to  accept  in  full 
satisfaction  of  his  demand,  and  such  summons 
shall  be  served  in  manner  followinsr ;  (that  is  to 
say)  the  plaintiff,  or  his  attorney  or  agent,  shall 
deliver  such  summons,  with  the  particulars 
thereon  indot^ed,  or  thereunto  annexed,  to  one 
of  the  bailiffs  of  the  said  court,  to^^ether  with  as 
many  copies  thereof,  and  of  such  particulars  as 
there  shall  be  defendants  in  the  said  action,  and 
the  said  bailiff  shall  serve  such  summons  on  the 
defendants  by  delivering*  to  each  of  them  one  of 
sueh  copies,  and  showing  him.tlie  original  sum- 
mons, if  requested  so  to  do,  and  shall  wiihia 

days  of  such  service  return  the  said  sum- 
mons, with  the  date  of  the  said  service  or 
respective  services  indorsed  thereon,  to  the 
office  of  the  clerk  of  the  said  court,  and  such 
summons  shall  be  served  on  the  defendant  or 
defendants  at  lenst  clear  days  before 

the  day  on  which  the  court  shall  be  holden  for 
the  trial  of  the  said  action  :  Provided  always, 
that  the  delivery  of  a  copy  of  such  summons 
and  particulars,  together  ivith  the  production  of 
the  said  summons,  if  required,  to  the  wife  or 
servant  of  any  defendant,  or  to  any  inmate  at 
the  usual  place  of  abode,  trading  or  dealing  of 
any  defendant,  shall^be  deemed' good  service. 

29.  That  the  defendant  shall  in  every  action, 
except  as  aforesaid,  within  the  time  named  in 
the  said  summons,  in  like  manner  deliver  to 
a  bailiff  of  the  said  court  a  notice  of  his  inten- 
tion to  <iefeud  the  snid  action,  signed  by  him- 
self or  any  agent  authorized  by  him,  and  a  du- 
plicate of  such  notice  i  and  the  said  bailiff  shall 
deliver  the  said  duplicate  to  the  plaintiff,  and 
shall  within  days  of  the  delivery  of 
the  same  transmit  the  said  notice,  having  pre- 
viously indorsed  thereon  the  day  of  the  delivery 
of  the  said  duplicate,  to  be  filed  in  the  office  of 
the  clerk  of  ihe  said  court,  and  such  notice  and 
duplicate  shdil  be  in  the  form  >et  out  in  the 
schedule  marked  (B.)  hereunto  annexed,  or  us 
near  thereto  as  may  be,  and  shall  in  the  cases 
in  tie  satcT  schedule  provided  for,  contain  a 
brief  statement  of  the  grounds  of  defence,  or 
of  the  intention  of  the  said  defendant  to  a(lmit 
any  part  of  the  plaintiff's  claims,  according  to 
the  (orm  set  out  in  the  said  schedule,  or  as 
near  thereto  as  the  case  will  permit ;  and  in 
case  any  defendant  $>hall  intend  to  rely  on  mat- 
ter of  set- off,  particulars  of  the  said  set-off  bhall, 
except  where  the  plaintiff  shall  have  given  credit 
for  the  samti  in  manner  hereinafter  provided. 
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be  iadoned  on  or  annexed  to  the  said  notice 
of  defence  as  tn  the  said  schedule  is  provided  : 
Provided  always,  that  the  delivery  of  such  du- 
plicate to  the  wife  or  servant  of  the  plainiiflT^or 
to  any  inmate  at  the  usual  place  of  abode, 
trading  or  dcaltnir  of  the  plaintiff,  shall  be 
deemed  a  i^nod  delivery;  and  after  such  deli- 
very of  notice  of  defence,  the  said  suit  shall  he 
considered  as  at  issue  between  the  parties^ 
without  any  similiter  or  farther  notice. 

30.  Jndjre  to  have  power  to  order  delivery 
of  further  particulars  of  demand  or  defence. 

31.  No  evidence  to  be  i^tveo  by  plaintiff  or 
defendant  of  any  matter  not  stated  in  the  sum- 
mons or  notice  of  defence. 

32.  That  it  shall  not  be  lawful  for  any 
plaintiff  to  divide  any  cause  of  action  into  two 
or  more  snits,  for  the  purpose  of  brinj^in^  the 
same  within  the  jurisdiction  of  the  said  court, 
but  any  plaintiff  having  a  cause  of  action  above 
twenty  pounds,  for  which  an  action  mi^t  have 
been  brougrht  in  the  said  court,  under  the  pro- 
visions of  this  act,  if  the  same  had  not  exceeded 
twenty  pounds,  may  abandon  the  excess,  and 
thereupon  sha)},  on  provinj^  his  case,  recover 
to  an  amount  not  exceeding  twenty  pounds, 
and  the  judsrment  of  the  court  in  such  action 
shall  be  in  full  dischari^e  of  all  demands  in 
respect  of  snch  cause  of  action,  and  entry  of 
the  judfj^ment  shall  .be  made  accordini^ly. 

33.  That  it  shall  be  lawfnl  for  any  person 
under  the  a^e  of  twenty-one  years,  to  prosecute 
any  action  in  the  said  court  for  any  sum  of 
money  not  exceeding  twenty  ponnds,  and  for 
which  an  action  mlrht  have  been  broui^ht 
under  the  provisions  of  this  act  if  the  same  had 
not  exceeded  twenty  pounds,  which  may  be  due 
to  him  for  ivasfcs  or  piece-work,  or  fur  work  as 
a  servant,  in  the  same  manner  as  if  he  were  of 
full  age. 

34.  That  any  demand  which  would  other- 
wise be  recoverable  under  this  act  may  be  sued 
for  and  recovered  in  the  saiti  court,  notwiih- 
standinif  it  may  be  the  nnliqtiidated  balance  of 
a  partnership  account,  or  the  amount  or  part 
of  the  amount  of  a  distributive  share  under  an 
intestacv. 

35.  That  no  privilefire  shall  be  allowed  to  any 
person  whomsoever,  to  exempt  him  Irom  the 

jurisdiction  of  the  said  court. 

36.  That  it  shall  be  lawful  for  any  plaintiff 
in  the  said  court  to  join  two  or  more  causes  of 
action  in  one  and  the  same  action,  although  the 
same  could  not  have  been  joined  in  her  Ma- 
jesty's Superior  Courts  of  Record  at  West- 
minster :  Provided  always,  that  the  sum  sought 
to  be  recovered  by  such  causes  of  action  so 
joined  as  aforesaid  shall  not  in  any  case  exceed 
twenty  pounds. 

37.  PlroceedinjTs  not  vitiated  by  non-joinder 
or  mis-joinder.  Contribution  against  third 
parties. 

38.  That  the  judge  of  the  said  court  shall  be 
the  sole  judge  in  all  actions  brought  in  the  said 
courts  and  shall  deteribine  all  questions  as  well 
of  la%v  as  of  fact«  except  where  either  of  the 
parties  to  any  such  action  shall  require  a  jury 
to  be  summoned  as  hereinafter  mentioned. 

3^.  Panics,  where  the  cause  «f  action  Is 


above  6/.,  may  have  a  jury,  and  where  under 
5/.,  with  consent  of  judge. 

40.  Party  requiring  a  jury  to  make  a  deposit. 

41.  Sheriff  to  furnish  a  list  of  persons  quali- 
fied as  jurors.  Persons  summoned  on  a  jury 
not  attending  to  he  fined.  No  person  required 
to  attend  on  a  jury  more  than  miles 
from  his  residence.    What  an  exemption. 

42.  Number  of  the  jury. 

43.  That  on  the  day  named  in  the  summons, 
the  action  shall  be  called  on  in  order  of  date, 
and  the  plaintiff  shall  appear  in  conrt  in  person, 
or  by  some  other  person  on  his  behalf,  and 
thereupon  the  defendant  shall  be  required  to 
appear,  either  by  himself  or  by  some  other 
person  on  his  behalf,  to  answer  to  such  action, 
and  on  answer  being  made  in  court,  the  court 
shall  proceed  in  a  summary  way  to  try  such 
action  and  to  give  judgment. 

44.  That  if  on  any  action  being  called  on  in 
the  said  court,  the  plaintiff  personally,  or  by 
some   person  duly  authorized  on  bis  behalf, 
shall  not  appear,  or  appearing  shall  not  prove 
his  demand  to  the  satisfaction  of  the  ctmrt,  it 
shall  be  lawful  for  the  judge,  if  he  shall  think 
fit,  where  the  defendant  personally,  ar  by  some 
person  duly  authorized  on  his  behalf,  shall  ap- 
pear, and  shall  not  admit  the  demand  in  such 
action,  to  award  to  the  defendant,  by  way  of 
costs  and  satisfactfon  for  his  trouble  and  at- 
tendance, such  sum  as  the  judge  in  his  disere- 
tion  shall  think  fit,  and  to  order  and  compel 
the  plaintiff  to  pay  such  sum  by  such  ways  and 
means  as  any  debt  or  damai^e  ordered  to  be  paid 
by  the  said  court  can  l)e  recovered :  Provided 
always,  that  if  the  plaintiff  shall  not  appear 
when  called  upon,  and  the  defendant,  or  some 
person  duly  authorized  on  his  behalf,  shall 
appear  and  admit  the  cause  of  action,  the 
court  may,  if  it  think  fit,  proceed  to  give  judg- 
ment as  it  the  plaintiff  had  appeared. 

45.  That  if  on  any  action  l>etng  called  on 
in  the  said  court,  the   defendant    shall    not 
appear,    or    shall    neglect    to   answer,  the 
judge  may  proceed    to  the  hearing  or  trial 
of  the  cause,  and  the  judgment  sAall  be  as  valid 
as  if  boih  parties  attended:  Provided  always* 
that  where  no  notice  of  defence  shall  have 
been  given,  the  service  of  the  a  ummons  in  the 
said  action  shall  be  duly  proved»  and  the  judge 
may,  in  any  such  case,  at  the  next  court  or 
otherwise,  at  his  discretion,  set  aside  any  judg- 
ment so  given  in  the  absence  of  the  defendant* 
and  the  execution  thereupon,  or  make  any  such 
order  as  occasion  shall  require,  upon    snch 
terms  as  be  may  think  fit,  on  sufficient  cause 
being  shown  to  him  for  that  purpose,  and  may 
grant  a  new  trial  of  the  action,  upon  the  de- 
fendant paying  the  costs  of  the  first  trial,  and 
giving  such  security  as  the  judge  shall  think  fit 
to  require  for  the  costs  of  the  new  trial,  as  well 
as  for  the  debt  or  damages  for  which  the  judg- 
ment was  given,  or  may  other'.vise  make  such 
order  in  the  fM-emises  as  he  shall  deem  meet. 

46.  That  if  it  shall  appear  to  the  judge,  at 
the  time  appointed  for  the  hearing  or  trial, 
that  the  plaintiff  or  the  defendant  is  unable  to 
attend  the  court  for  any  reasonable  cause,  it  . 
shall  be  lawful  for  the  said  judge  iq  adjoora  4 
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tli»  batriog  or  iriaL  to  the  nexl  or  followiDg 
court. 

47.  Judge  may  mot  time  lo  proceed  io 
»elionf,  mnd  mty  adjouro  tlie  court. 

48.  Defendant  may  pay  money  iato  court. 
44.  That  on  the  heariop;  or  trial  of  apy  actioo 

or  proceeding  in  the  laid  court,  it  9haH  be 
lawful  to  examine  the  parties,  to  the  action  and 
III!  penioni  wliomsoerer  on  oath,  to  be  admi- 
iiistentd  by  Ihe  proper  officer  of  the  court* 
inuching  the  matten  in  question,  without 
rei(ttrd  to  any  objection  on  the  ground  of  in-  { 
competence  from  interest. 

50.  That  either  of  the  parties  to  any  action 
in  the  sud  court  may  obtain,  at  the  office  of 
tUe  clerk  of  the  said  court,  subpcanas  to  wit* 
nesses,  with  or  without  a  clause  requiring  the 
production  of  hooks,  deeds,  papers,  and  writ<* 
ings  in  their  possession  or  control,  and  in  any 
sucli  subpcBoa  any  number  of  names  may  be 
iliaerted. 

51.  Persons  giving  false  evidence  liable  to 
the  penalties,  of  perjury. 

52.  Penalty  ou  witnesses  neglecting  subpoi* 
nas,  or  refusing  to  give  evidence. 

53.  Costs  not  otherwise  provided  for,  to 
await  the  direction  of  the  judge, 

54.  That  every  order  and  judgment  of  the 
sakl  court,  except  as  herein  provided,  shall  be 
froal  and  conclusive  between  the  parties,  but 
the  judge  of  the  said  court  shall  have  power  to 
nonsuit  the  piaintif,  at  (he  reouest  of  such 
plaintiff',  in  every  action  in  which  satisfactory 
proof  shall  not  be  given  to  bun,  entitling  either 
the  plaintiff  or  defendant  to  the  judgment  of 
the  court;  and  shall  also  in  every  such  case 
have  the  power,  on  application  being  made  to 
hUn  at  the  first  court  holden  after  the  trial  of 
X\m  said  action  or  otherwise,  if  he  shall  think 
(i^  to  order  a  new  trial  to  be  bad  in  the  said 
action,  on  such  terms  as  be  shall  see  fit  to 
ilirec^,  and  in  the  mean  time  to  stay  the  pro- 
ceedinga  i  Provided  atways,  that  it  shall  be 
laivfiil  for  the  judge  to  order  such  new  trial  to 
lie  had  at  any  subsequent  sitting  of  the  court, 
if  the  circumstances  of  the  case  shall  in  his 
Qpiniou  so  require^ 

55.  Thai  it  shall  be  lawful  for  any  party  to 
any  action  in  the  said  court,  who  shall  be  disr 
satisfied  with  the  verdict  in  such  ^'tioo,  to 
nsake  f^pplication  to  the  judge  of  the  said  court 
for  a  new  trial,  and  the  judge  is  hereby  autho* 
rized  and  emnowered  to  oi^er  a  new  trial  in 
such  action  if  he  shall  pee  fit ;  and  in  case  any 
party  to  any  action  is  dissatisfied  with  any 
verdict  or  judgment  ojr  ooitsnit  entered  against 
him  on  the  ground  of  any  error  in  fact  or  iu 
law,  or  of  any  mistake  or  misdirection  of  the 
said  judge,  it  shall  be  lawful  for  tuch  party  to 
appeal  to  the  Justices  of  the  Court  of  Commoo 
rteas  of  the  said  County  Palatine,  who  shall 
have  power  in  their  discretion  to  call  on  the 
judge  of  the  said  County  Court  to  report  on 
the  whole  or  any  part  of  such  case,  and  to 
make  such  order  for  the  setting  aside  or  re- 
versal of  such  verdict,  judgment  or  nonsuit, 
erior  the  determinatiou,  rehearing  or  oilier 
pmceeding  in  such  action,  aa  to  them  sbaU  seem 
lawful  aod  just ;  Provided  always,  |ha(  it  shaU 


net  he  lawful  for  the  judge  of  the  sidd  County 
(^urt  to  grant  such  new  trial  as  aforesaid,  or 
for  any  party  to  any  such  action  so  to  appeal 
to  the  Justices  of  the  Court  of  Common  Hess 
as  aforesaid,  until  the  ]^arty  making  such  ap- 
plication for  a  new  trial,  or  intending  so  to 
appeal,  shall  have  become  bound,  with  two 
sufficient  sureties  to  be  approved  by  the  clerk 
of  tlie  said  County  Court,  by  recognixaoce  to 
be  acknowledged  in  the  same  court,  in  such 
reasonable  sum  as  the  judge  of  the  said  court 
shall  deem  sufficient  tor  the  paymeat  of  the 
debt  or  damages  and  costs  adjudged,  and  all 
damages  and  costs  sustained  by  the  other  party 
in  such  action,  by  reason  of  such  new  trial  or 
appeal. 

56.  That  no  costs  or  fees  shall  be  allowed  to 
the  attornies  practising  in  the  said  court« 
except  according  to  a  Male  or  scales  from 
time  to  Ume  submitted  to  the  judge  of  the  said 
court,  and  the  judges  of  the  said  Court  of 
Common  Pleas  of  the  said  County  Palatine^ 
and  allowed  by  the  said  judge  of  the  said 
Couotv  Court  and  one  of  the  said  judges  of 
the  said  Court  of  Common  Pleaa :  and  no  per-, 
sun,  not  being  a  barrister  or  an  attorney  adi 
mitted  in  one  of  her  Majesty's  Superior  Courts 
at  Westminster,  or  in  the  Court  of  Common 
Pleas  of  the  sakl  County  Palatine,  or  a  party 
to  the  action,  shall  be  allowed  to  practise,  or  to 
be  heard  in  the  said  court  j  and  no  person,  not 
being  such  attorney  as  aforesaid,  shall  be  en- 
titled to  recover  any  sum  of  money  for  appear* 
iug  or  acting  for  any  other  person  in  the  said 
court  I  Provided  always,  that  it  shall  be  lawful 
for  the  judge  of  the  said  court,  for  any  mis- 
behaviour or  contemp>t  of  any  person  prac- 
tising therein,  to  deprive  such  person  of  the 
right  of  audience  in  any  proceedinga  in  the 
said  court. 

57.  Judge  may  make  order  for  payment  by 
Instalments. 

58.  That  if  there  shall  he  <?roBt.jndgmenta 
between  the  parties,  execution  shall  ho  taken 
out  by  that  patty  only,  who  shall  have  obtained 
judgment  for  the  larger  sum,  and  for  ao  much 
only  as  shall  remain  i^er  deducting  the  smaller 
sum*  and  vatisfiKtion  for  the  remainder  shsll 
be  entered,  a^  well  as  satisfaction  on  the  judg- 
ment for  the  smaller  sum*  and  if  both  sums 
shall  be  equal,  satisfaction  shall  be  entered 
upon  both  judgments* 

59.  Court  n^y  award  execotion  ^gmfi^  hody 
or  goods. 

6Q.  That  if  the  judge  of  th^  said  court  shsll 
have  made  any  order  for  payment  by  any  party 
of  any  sum  of  money  or  coats  by  instalments;, 
execution  upon  such  order  shall  not  issue 
against  such  party  until  after  default  in  pay- 
uient  o£  some  inktalmeot  according  to  such 
order;  hut  after  any  such  default,  executioo 
or  successive  executions  may  iuue  for  the 
whole  or  such  portions  of  the  said  sum  of 
money  and  costs  then  remaining  unpaid  as  the 
said  judge  shall  tliink  fit :  Proykled  neverthe- 
less, that  no  such  successive  execution  shall 
Issue  until  return  duly  made  of  the  former  ex- 
ecution. 

51,  Th»t  in  caie  any  bailiff  of  the  said  eourt 
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to  wbom  a  wamuiC  of  eyecation  shall  be  di- 
rected aifaioat  the  body  or  ^oods  of  any  per<< 
80D«  accordiog  to  the  proTiaioDa  of  ibia  aet, 
caRDot  fiad  aiich  person,  or  Dufficient  gooda 
and  chattels  belonging  to  such  person,  within 
tbejorisdictioQ  of  the  said  court,  and  shall 
make  a  return  to  that  effect  by  indorsement  on 
tbe  said  warrant,  then,  upon  proof  being  given 
upon  affidnvit  to  be  made  before  tbe  clerk  of 
the  said  court  (and  the  said  clerk  is  hereby 
aaiborized  and  reqnired  to  administer  an  oath 
in  all  such  cases),  that  such  person  has  no 
goods  within  such  jurisdiction  on  which  an 
ezecntion  can  be  levied,  but  that  he  has  goods 
and  chattels  within  any  other  county,  division, 
or  place  in  England  or  Wales,  it  shall  be  law- 
fal  for  the  sud  clerk  to  file  such  affidavit  so 
made  as  aforesaid,  and  to  indorse  on  the  back  of 
the  warrant  of  execution  an  authority  and  di- 
reetkm  to  one  of  the  bailiffs  of  the  said  court, 
requiring  him  to  execute  the  original  warrant 
in  such  other  connty,  dirision  or  place;  and 
tberenpoii  such  bailiff  shall  have  power  to  take 
the  body  or  goodd  and  chattels  of  such  person 
(u  the  caae  may  be)  in  the  county,  division  or 
place  mentioned  in  the  affidavit  so  filed  as 
aforeeaid,  as  if  such  goods  and  chattels  had 
been  within  the  jurisdiction  of  the  said  ceurt. 

62.  Power  for  the  judge  to  suspend  execu- 
tion in  certun  cases* 

63.  Sale  not  to  be  till  aeven  days  after  ex* 
ecution,  and  iq  be  by  a  sworn  broker,  to  be 
appointed  by  the  judge. 

64.  Where  prisoners  shall  be  committed. 

65.  That  no  person  shall  be  detained  in  cus- 
tody under  any  warrant  against  the  body  issued 
from  the  asid  court,  longer  than  days  for 
any  sum  not  exceeding  pounds,  or 
longer  than  days  when  the  sum  shall 
exceed                pounds, 

66.  That  the  provisions  contained  in  an  act 
passed  in  the  second  year  of  the  reign  of  her 
present  Majesty,  intituled,  "An  act  forabo- 
liriting  arrest  on  mesne  process  in  civil  actions, 
except  In  certaiu  cases;  for  extendmg  the  re- 
medies of  creditors  against  the  property  of 
delators ;  and  for  amending  the  law  for  relief 
of  insolvent  debtors  in  England,"  relatmg  to 
any  writ  of  fieri  facias  to  be  sued  out  of  any 
inferior  court,  and  to  the  removal  into  the 
Court  of  Common  Pleas  at  Lancaster  of  any 
judgment,  rule  or  order  of  any  inferior  Court 
of  Record,  in  which,  at  the  time  of  the  passing 
of  the  said  act,  a  barrister  of  not  less  than  seven 
years'  standing  should  act  as  judge,  assessor  or 
assistant,  on  the  trial  of  causes,  and  to  the 
force  and  effect  of  any  such  judgment,  rule  or 
order  when  so  removed,  shall  apply  to  execu- 
tiona  agunat  goods,  chattels  and  personal  es- 
tate issued  out  of  tbe  aaid  County  Court  of  the 
said  County  Palatine,  and  to  tbe  removal  into 
thes^d  Court  of  Common  Pleas  of  all  judg- 
meats,  rules  and  orders  of  the  said  County 
Court  fov  the  payment  of  money  exceeding 
the  sum  of  five  pounds,  and  to  the  force  and 
effect  of  such  judgments,  rules  and  orders  when 
so  removed,  in  as  full  and  ample  a  manner  as 
if  tbe  said  Countv  Court  had  been  an  inferior 
Court  of  Record,  in  which,  at  the  time  of  the 


passhig  of  the.  said  act,  a  barrister  of  not  less 
than  seven  years'  standing  bad  acted  as  judge, 
assessor  oraasistant  in  the  trial  of  causes, 

67.  Execution  tube  superseded  on  payment 
el  debt  and  costs. 

68.  Minute  of  proceedings  to  be  kept  by  the 
clerk  of  the  court. 

69.  Power  of  committal  for  contempt. 

70..  Penalty: for  assaulting  bailiffs,  or  res* 
cuing  persons  or  goods  taken  in-exeeutiua. 

71.  Gaoler  answeralde  for  escapes. 

72,  Bailiff  answerable  for  escapes  and  ne« 
gkct  to  levy. 

73*  Fines^  &c.  how  to  be  levied. 

74.  Remedies  against  offioers  of  the  court 
guilty  of  extortion  or  misconduct. 

75.  Treasurer  or  other  offieers  taking  fees 
other  than  those  allowed^  to  be  discliarged. 

'  76.  Provisu)n  for  the  protection  of  officers 
of  the  court. 

77.  That  if  any  claim  shall  be  made  to  or  in 
respect  of  any  goods  or  chattels  taken,  or  in-* 
tended  to  be  taken,  under  any  process  of  the 
said  court,  or  in  reapect  of  the  proceeds  or 
value  thereof  by  any  person  not  being  tlie 
party  against  whom  such  process  was  issued, 
such  person  shall  eater  such  claim  made  by 
him  at  the  office  of  the  clerk  of  the  said  court, 
and  the  said  clerk  shall  thereupon  issue  a  sum^ 
mons,  calling  before  the  said  court,  as  well  the 
party  at  whose  suit  auch  process  was  issued,  as 
the  party  making  such  claim,  and  execution  of 
such  process  shall  be  stayed^  and  the  judge  of 
Uie  said  court  shall  adjudicate  on  such  claim, 
and  make  such  order  between  the  parties  in 
respect  thereof,  and  of  the  costs  of  the  pro- 
ceedings, as  to  him  shall  seem  fit,  and  such 
order  shall  be  enforced  in  like  manner  as  any 
order  made  in  any  suit  brought  in  the  said 
court, 

78.  That  the  judge  of  the  said  court  shall 
be  and  is  hereby  aothoriaed  and  empowered 
to  hear  and  determine  all  actions  of  replevin, 
and  upon  replevin  bonds  taken  by  the  sheriff, 
or  other  officer  authorized  to  grant  replevins 
upon  summons  without  wri|,  which  summons 
shall  be  granted  by  the  clerk  of  the  said  court 
to  the  person  intending  to  be  plaintiff  in  such 
action,  or  his  attorney  or  agent,  and  shall  in 
all  siich  actions  be  in  the  form  in  that  behalf 
set  out  in  the  schedule  to  this  act  annexed^ 
marked  (A.),  and  ahall  be  and  be  taken  to.  be 
the  commencement  of  every  such  action,  and 
shall  be  served  upon  the  defendant  in  such 
manner  as  is  hereinbefore  provided  with  re^ 
spect  to  summonses  in  other  actions  in  the 
said  court, 

79.  Parties  in  actions  of  replevin  may  plead 
several  matters. 

80.  Issue  in  such  action  to  be  complete  withr 
out  sinuliter. 

81.  In  case  plaintiff  in  replevin  shall  be  un<- 
successful,  defendant  to  have  judgment  and 
execution  for  arrears  of  rent. 

82.  That  no  action  shall  be  removable,  in 
the  first  instance,  into  any  other  superior  court 
than  the  Court  of  ComnM)n  Pleas  of  ihe  said 
County  Palatine ;  and  no  action  shall  be  re- 
moved or  removable  as  aforesaid*  by  any  writ 
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or  process  whiitsoever,  unless  the  party  desirous 
of  removinfr  such  action  shall  make  affidavit 
before  one  of  the  justices  of  the  said  Court  of 
Common  Pleas,  that  a  question  relating  to  the 
title  to  lands,  tenements  or  hereditaments,  or 
relating  to  any  claim  respecting  tithe,  toll, fair, 
market  or  franchise,  or  any  other  qne^ion  of 
le^al  difficulty,  is  likely  to  be  raised ;  and  it 
shall  he  lawful  for  one  of  the  justices  of  the 
said'  Court  of  Common  Pleas,  on  such  affidavit 
bein|if  made,  to  order  such  action  to  he 
removed  into  the  said  Court,  on  such  terms 
and  conditions  as  he  shall  think  fit ;  and  such 
action  shall  be  remt>ved  in  such  manner  and 
by  such  writ  and  process  as  have  been  hitlierto 
used  :  provided  always,  that  any  party  intend- 
ing to  Hpply  for  the  removal  of  such  action, 
shall  ^ive  notice  of  such  his  intention  to  the 
clerk  of  the  8ai<l  County  Court,  and  in  all  ac- 
tions, except  replevin,  enter  into  like  recogni- 
zance as  aforesaid  for  payment  of  the  debt,  or 
dama£:es  and  costs,  in  casejudgment  shall  pass 
ajrainst  him ;  and  shall  in  all  actions  of  replevin, 
become  bound,  with  two  sufficient  sureties,  to 
be  approved  ol  by  the  clerk  of  the  said  County 
Court,  by  recognizance  to  be  acknowledged 
in  the  said  Court,  in  such  reasonable  sum  as 
the  Judge  of  the  said  Court  shall  deem  suffici- 
ent, to  prosecute  the  suit  with  effect  and 
without  delay,  in  the  court  into  which  such 
action  shall  be  removed  ;  and  such  notice  as 
aforesaid  shall,  in  all  such  cases,  be  communi- 
cated to  the  other  party  to  such  action  by  the 
said  clerk,  either  by  post,  or  by  sending  the 
same  to  his  usual  place  of  abode,  or  to  that  of 
his  attorney  or  agent. 

83.  Possession  of  tenements,  where  the  rent 
does  not  exceed  20/,  may  be  recovered  in 
County  Court  by  summons,  &c. 

84.  The  manner  in  which  such  summons 
shall  be  served. 

85.  Protection  of  judge,  bailiff  and  officers. 

86.  Where  landlord  has  a  lawful  title  he 
shall  not  be  deemed  a  trespasser  by  reason  of 
irregularity. 

87.  How  execution  of  warrant  of  possession 
may  be  stayed. 

88.  Proceedings  on  the  bond  in  actions  of 
trespass. 

89.  That  all  actions  and  proceedings  which 
before  the  passing  of  this  act  might  have  been 
brought  in  any  of  her  Majesty's  Superior  Courts 
atWestminbter,orin  the  court  of  Common  Pleas 
of  the  said  County  Palatine,  where  the  sum 
nought  to  be  recovered  shall  amount  to  or  ex- 
ceed ten  pounds,  or  where  any  officer  of  the 
said  County  Court  shall  be  a  party,  may  be 
brought  and  determined  in  any  such  court  at 
the  election  of  the  party  suing  or  proceeding, 
as  if  this  act  had  not  been  passed. 

90.  That  in  case  any  action  shall  be  prose- 
cuted after  the  commencement  of  this  act  in 
any  of  Her  Majesty's  Superior  Courts  at  West- 

■  minster,  or  in  the  Court  of  Common  Pleas  at 
Lancaster,  wherein  the  sum  sought  to  be 
recovered  shall  not  exceed  twenty  pounds, 
and  for  which  an  action  might  have  been 
brought  in  the  said  County  Court,  and  a  ver- 
dict shall  be  found  for  the  plaintiff  for  a  fum 


less  than  ten  pounds,  the  said  ptauntiiff  shall 
bare  judgment  to  recover  such  aom  only,  and 
no  costs,  and  shall  have  execution  only  agunst 
the  goods  and  chattels  of  the  defeadant,  and 
shall  not  at  any  time  be  allowed  to  nsuatain 
any  action  on  such  judgment  in  any  court,  and 
if  a  verdict  shall  not  be  found  for  the  plaintiff, 
the  defendant  shall  be  entitled  to  hia  costs  as 
between  attorney  and  client,  unless  in  either 
case  the  judge  who  shall  try  the  cause  shall 
certify  on  the  back  of  the  record  that  the  ac- 
tion was  fit  to  be  brought  in  such  Superior 
Court. 

91.  Judge  may  make  orders  to  correct  ir- 
regularity in  proceedings. 

92.  Judge  may  amend ;  and  proceedings  not 
to  be  quashed  for  want  of  form. 

93.  Distress  not  unlawful  for  want  of  form. 

94.  Limitation  of  actions  against  officers  of 
the  court ;  and  no  costs  recovered  by  plaintiff, 
if  a  tender  of  sufficient  amends,  or  payment 
into  Court  has  been  made. 

95.  Expenses  of  this  act  to  be  paid  out  of 
Duchv  Funds. 


ARTICLED  CLERKS  TO  WELSH 
ATTORNEYS. 

We  noticed  in  our  last  number  (page  56) 
the  queation  before  the  Court  of  Queen's 
Bench,  regarding  the  right  of  attorneys  of 
the  abolished  Welsh  courts  to  take  articled 
clerks :  it  being  contended  that  such  attor- 
neys being  admitted  on  a  separate  roll  in  the 
Court  of  Queen's  Bench,  under  1  Wm.  4, 
c.  70,  s.  16,  are  within  the  meaning  of  the 
6  &  7  Vict.  c.  73,  and  may  qualify  their 
articled  clerks  to  be  admitted  on  the  general 
roll  of  the  courts  at  Westminster. 

We  stated  the  substance  of  the  enact- 
ments 1  Wm.  4,  c  70.  The  rule  has  been 
moved  on  the  eighth  section  of  the  new 
Act,  which  is  as  follows: — 

"  That  whenever  any  person  shall,  after  the 
passing  of  this  Act,  be  bound  by  contract,  in 
writing  to  serve  as  clerk  to  any  attorney  or 
toiicitor  as  aforesai<l,  the  attorney  or  solicitor 
to  whom  such  person  shall  be  so  bound  as 
aforesaid  shall,  within  six  months  after  thedate 
of  every  such  contrat't,  make  and  duly  swear,  or 
cause  or  procure  to  be  mudeand  duly  sworn,  an 
affidavit  or  affidavits  of  snch  attorney  or  solici- 
tor having  been  duly  admitted,  and  also  of  the 
actual  execution  of  every  such  contract  by  him 
the  said  attorney  or  solicitor^  and  by  the  person 
so  to  be  bound  to  serve  him  as  a  clerk  as  sforr- 
said ;  and  in  every  such  affidavit  shall  be  spe- 
cified the  iiMmes  of  every  such  solicitor  and  of 
every  such  person  so  bound,  and  their  places 
of  ahode  respectively,  together  with  the  day  on 
which  such  contract  was  actually  executed; 
and  every  such  affidavit  shall  be  filed  within 
six  months  next  after  the  execution  of  the 
said  contract,  with  and  by  the  officer  appointed 
or  to  be  appointed  for  that  purpose  a»  herehi' 
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sfter  roeutioiMd,  who  shall  thereupon  enrol  and 
resrister  the  said  contract,  and  shall  make  and 
sifD  a  memorandom  of  the  day  of  filini»  such 
sMavit  upon  snch  affidavit,  and  also  npon  the 
Mid  contract."  i 

We  refer  our  readers  to  a  full  statement 
at  p.  93,  post,  of  all  that  passed  on  the 
motion  for  the  rule  iitii.  The  question  is 
an  important  one,  as  well  to  the  attorneys 
aa  to  the  articled  clerks ;  and  it  is  satis- 
hctarj  that  Uie  subject  will  be  well  con- 
sidered by  counsel,  on  behalf  of  the  Incor- 
porated Law  Society.  Unless  the  question 
is  set  at  rest  by  a  decision  after  argument, 
it  would  remain  open  to  a  hostile  party  at 
a  fbture  time,  to  raise  the  question  after  the 
clerk  had  completed  his  articles.  Without 
pretending  to  anticipate  the  decision  which 
the  court  may  come  to,  we  deem  it  right  to 
state  acme  of  the  points  under  discussion. 

It  appears  from  the  16th  and  17th  sec- 
tiona  of  1  W.  4,  c.  70,  that  the  privileges 
conferred  on  the  Welsh  attorneys  were  con- 
fined 

I  St.  To  attorneys  who  had  been  ad- 
mitted, and  were  tken  practising,  and  to 
clerks  haying  served,  or  then  actually  serving 
their  articles,  lliey  were  entitled  to  have 
their  names  entered  on  a  separate  roll  of  the 
courts  at  Westminster,  and  to  practise  in 
actions  and  suits  against  persons  residing 
within  the  jurisdiction  of.  the  abolished 
courts  in  Chester  and  Wales. 

2d.  Attorneys  then  admitted  and  prac- 
tising in  the  Great  Sessions,  &c.,  and  clerks 
having  served,  or  actually  serving  under 
articles  to  such  attorneys,  might  also  be  ad- 
mitted in  the  courts  at  Westminster,  on  pay- 
ment of  thi  proper  stamp  duty. 

It  seems  clear,  according  to  the  view 
taken  by  Mr.  Justice  Patteson,  that  no  at- 
torney of  these  abolished  courts  was  autho- 
rized to  take  an  articled  clerk,  under  the 
1  W.  4,  c.  70,  so  as  to  qualify  him  for  ad- 
mission, either  on  the  separate  WeNh  roll, 
or  on  the  genend  roll  of  any  of  the  Superior 
Courts.  It  is  stated,  however,  that  the 
practice  has  been  to  enrol  these  articles 
of  clerkship, — to  which  no  objection  was 
made,  the  articles  and  affidavit  of  execution 
being  in  the  same  form  as  in  the  Superior 
Courts,  fiut  the  act  recently  passed^  re- 
quires, in  addition  to  the  former  proof  of 
due  execution,  that  the  fact  of  the  attorney's 
being  duly  admitted  shall  also  be  sworn  to, 
and  die  contract  enrolled  or  registered ;  and 
thus  attention  has  been  drawn  to  the  sub- 
ject. 

The  question  is,  whether  it  was  the  in- 
tention of  the  legislature  to  give  new 
rights  to  the  Webh  attorneys,  whose  courts 


were  abolished  in  the  year  1830 :  and  who 
had  the  privilege  at  that  time  of  being  ad- 
mitted in  the  Superior  Courts  on  favorable 
terms,  but  of  which  they  did  not  avail  them- 
selves- 

By  the  2nd  section  of  the  new  statute, 
no  person  shall  act  as  an  attorney  or  soli« 
citor  in  the  courts  mentioned,  unless  qua- 
lified at  the  parsing  of  the  act,  or  qualified 
pursuant  to  the  act.  After  specifying  the 
courts  at  Westminster  and  the  County 
Palatine  courts,  the  clause  adds,  or  any  court 
of  civil  or  criminal  jurisdiction  in  that  part 
of  the  United  Kingdom  called  England  and 
Wales.  And  the  Srd  section  provides  that 
there  shall  be  service  for  five  years  to  a 
practising  attorney  or  solicitor  in  England  or 
Wales;  and  then  there  is  a  proviso  in  favour 
of  attorneys  of  the  County  Palatine  courtSy 
enabling  them  to  be  admitted  as  heretofore. 

Now,  though  Wales  is  here  mentioned, 
it  may  be  said  to  mean  the  attorneys  of  the 
courts  at  Westminster,  who  may  be  prac- 
tising in  England  or  Wales,  as  distinguished 
from  the  other  parts  of  the  United  King- 
dom. There  are  also  several  Welsh  attor- 
neys who  availed  themselves'  of  the  privi- 
lege of  being  admitted,  not  partiaUy,  but 
generally,  in  the  Superior  Courts  at  West- 
minster, and  they,  of  course,  may  legally 
qualify  an  articled  clerk. 


DIGEST  OF  CASES 
RELATING  TO  ATTORNEYS. 

As  an  example  of  the  ntility  of  the  Aniilytknl 
Dif(est  of  all  the  cases  reported  in  all  the 
Courts,  published  for  the  proprietors  of  the 
Lef|[al  Observer,  we  give  the  following  sammary 
of  decisions  relating;  to  attorneys  contained  in 
the  reporu  publii>hed  during;  the  last  llyee 
months.  We  shall  arrange  them  under  their 
appropriate  heads. 

COSTS. 

1.  On  the  settlement  of  an  action,  the  plain- 
tiff's  attorney  required  and  received  as  the  price 
of  certain  acconiinbdation,  an  ascertained  sum 
for  costs,  without  delivering  any  bill.  The 
Cuurt  of  C.  P.,  on  motion,  ordered  him  to  de- 
liver his  bill.  Tanner  v.  Lea,  5  Scott,  N.  S., 
237. 

2.  An  attorney  is  not  entitled  to  recover  his 
bill  of  costs  for  conducting  an  action  which  he 
had  not  terminated,  but  which  has  been  discon- 
tinued,  unless  he  shew  satisfactory  reasons  for 
not  proceeding  with  it,  and  i(ives  his  client  rea- 
sonable notice  thereof.  Nichoilsv,  fFiUon,  11 
M.&.W.  106. 

3.  A  suit  instituted  by  a  solicitor  without 
authority,  dismissed  on  motion,  with  costs  of 
the  suit  and  of  the  motion,  as  between  solicitor 
and  client.    Allen  v.  Bone,  4  Bea,  493. 
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Cotes  TsUUvug  to  j4ttani«if9*--Aitmuf9  mid  SoM^tm^  Ad. 


4.  The  mere  elrcamstance  that  a  billaf  coatp 
contams  iteaii  which  would  be  disallowed  or 
reduced  on  taxation,  is  not,  of  itself,  sufficient 
to  entitle  the  party  to  a  taxation  of  a  bill  which 
has  heen  settled  and  paid.  Costs  directed  by 
decree  to  be  taxed  as  between  a  solicitor  «nd 
client,  cannot »  on  petition^  he  ordered  to  be 
taxed  on  another  pnnciple.  When  an  account, 
comprising  bills  of  costs  is  settled  and  paid  as 
between  a  solicitor  and  client,  and  no  surprise 
or  fraud  is  practised,  a  Court  of  Equitjr  will 
not  direct  a  taxation  of  the  bill,  thouj?h  it  ap- 
pears to  contain  items,  which  would  be  dtsal* 
lowed  or  reduced  on  taxation,  unlesa  it  appears 
that  the  overchargea  are  in  themaelfes  so  extra- 
vagant  and  improper,  as  under  tlie  circunstaii* 
ces,  to  be  considered  fraudulent.  Upon  the 
aettleinent  of  an  account  between  a  solicitor 
and  his  ctieot,  a  sum  of  75/.  was  retained  by 
the  solicitor,  by  consent,  to  answer  particular 
costs  not  then  ascertained.  Tlie  Master  of  the 
RolU  limited  the  taxation  to  such  particular 
costs.    Mmne  ?.  Dr«iAe,  4  Bea»  433. 

5.  The  costs  of  a  London  attorney  attending 
tha  execution  of  a  cummissiou  for  the  exam- 
ination of  witnesses  in  the  country,  may,  under 
special  circumstances,  be  allowed  on  taxation 
of  costs  between  party  and  party.  Under  par- 
ticular circumstances,  the  V.  C.  Bruce,  allowed 
the  commissioner  a  small  fee  for  perusing  the 
pleadings.  HaweU  f .  l^ler,  2  Y.  &  C.  N.  S., 
284. 

FROBI BITING  FEACTICV. 

The  Court  of  Common  Pleas  granted  a  rule 
to  prohit>it  an  attorney  of  that  court  from 
practising  therein,  simply  upou  reading  a  rule 
of  the  Court  of  Queen's  Bench  for  the  like  pur- 
pose.   In  re  fFhytehead,  5  Scott,  N.  S.,  23.9. 

▲R'TICIiBD  CLBRK8. 

1.  Where  the  original  deed  of  assignment  of 
the  articles  of  clerkship  of  an  applicant  to  be 
admitted  an  attorney,  had  been,  in  mistake,  an- 
nexed to  and  filed  with  the  affidavit  of  such 
assignment,  the  Court  of  Q.  B.  permitted  the 
examiners  to  receive  an  office  copy  of  the  as- 
signment, and  to  proceed  to  the  examination 
of  the  applicant,  as  if  the  original  were  pro- 
duced  to  them,  and  directed  also  that  the  cer- 
tificate of  a  master  of  this  Court  that  the  ori- 
ginal  assignment  was  so  filed,  should  lie  deemed 
su^cient,  on  granting  the  Judge's  fiat,  for  the 
admission  of  the  applicant  as  an  attorney.  E* 
parte  Buckle,  2  Dowl.,  N.  S.,676;  26L.O. 

2.  Where  an  applicant  to  be  admitted  an  at- 
torney, while  under  articles  of  clerkship,  by 
medical  advice  and  with  the  consent  of  bis 
roaster,  went  to  sea,  and  after  a  lapse  of  fire 
months  entered  as  a  student  at  Haward  Uni- 
versity, in  the  United  States,  where  he  dili- 
gently pursued  the  study  of  the  law  for  seven 
montlis,  and  then  returned  to  the  completion 
of  his  articles,  but  he  served  only  five  years, 
including  the  period  of  his  absence,  the  Court 
of  Queen's  Bench  allowed  him  to  be  examined 
in  order  to  be  admitted  an  attorney.  Ex  parte 
Cross,  2  Dowl.,  N.  S.,  692 ;  25  L.  0. 285. 

3.  Where  the  examiners  have  a  doubt  as  to 
the  sufficiency  of  tha  service  of  articles  of 


elorksbip  by  m  applieaot  to  be  admitted  an  at- 
torney, and  on  that  ground  rtliiae  to  examine 
him,  the  Court  of  Q.  B.  ivill  grant  a  rule  di- 
recting his  examination  de  bene  esee.  Where  au 
applicant,  while  under  articles  of  clerkship, 
discharged  the  duties  of  auditor  of  a  Poor  Law 
Union,  which,  it  was  sworn,  occupied  him  for 
a.  very  inconsiderable  period  of  time,  and  to 
which  he  never  gave  any  attention  until  after 
the  usual  office  hours  of  his  master,  the  Court 
of  Q.  B.  held,  that  that  oecupation  did  not  ren- 
der the  service  uisufficient.  Mm  parte  LlneMfn, 
2  Dowl.»  N.  S.,  701 1  25  L.  0. 447. 

RB«ADMI88I0H. 

Where  an  aiturDcy  had  ceased  to  take  out 
bis  certificate,  and  to  practise  for  forty  years. 
and  had  been  employed  during  that  tiofie,  as  a 
collector  of  renu  and  agent,  the  Court  of  Q. 
B.  refused  to  allow  him  to  be  re<>admitted.  Ex 
parte  Budge,  2  DowL,  N.  S.,  682 ;  25  L.  a 
303. 

FRITILEGK. 

Upon  a  motion  for  a  criminal  information, 
it  appeared  that  the  applicant  was  an  attorney, 
and  an  officer  of  the  Court  of  Queen's  Bench, 
and  the  person  against  whom  the  application 
ivas  made,  was  a  magistrate,  and  that  the  latter 
had  assaulted  the  former,  in  revenge,  it  was 
suggested,  for  his  having  conducted  some  pro- 
ceedings against  him  on  behalf  of  a  client  be- 
fore justices  for  a  previous  assault,  the  Court 
of  Queen's  Bench  refused  to  interpose  its  ex-^ 
traordinary  protection  to  the  applicant,  but 
left  him  to  his  remedy  by  indictment  or  actioa 
at  law.  Beg^.  v.  Jrrewemth,  2  Dowl.»  N.  S.« 
704. 


ATTORNEYS  AND  SOLICITOR'S  ACT. 

SXnGPTORS   BflONINO  BILLS  OF   COSTS. 

^.,an  attorney,  dies,  appointin^^is  brothers 
ezeeucors,  and  they  duly  prove  the  will.  One 
of  the  brothers  whose  residence  is  in  Canada, 
happened  to  be  in  England  at  the  tio^e  of  his 
brother^s  death,  but  soon  after  that  event  re- 
turned home.  The  bills  of  the  deceased  heing 
now  ready  for  delivery,  the  ouestion  is.  Can  the 
executors  who  reside  in  England  sign  the  bills, 
and  will  such  signature  be  In  accordance  with 
the  spirit  or  letter  of  the  37th  and  48th  seotioos 
of  the  act,  6  A  7  Vict-  c.  73  ?  W.  S. 

[We  think  that  the  ngnature  of  one  execu- 
tor for  himself  and  his  co-executors  will  be 
sufficient.    £d,] 

8IOMINO  THB  ROLLS. 

The  suggestion  in  the  Legal  Observer  of  Ae 
4th  inst.,  p.  6,  recommending  that  the  Roin 
be  signed  by  proxy,  shouki  oerumly  be  adopted 
for  the  sake  of  saving  unnecessary  expense  and 
inconvenience  to  persons  living  at  a  distance 
from  London, 

In  case  of  re-admission,  which  is  my  particu- 
lar case,  it  is  a  great  hardship  that  one  ino^^ 
go  to  London  to  perform  so  very  formal  aa 


Admisnon  ofSoMciitrs  m  Chaneerff.-^Swperiar  Courh:  Lord  €h(mce!hr. 
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9cty  ai  merely  vrriliQff  ona's  name  twice  or 
ibree  timea^  when  oue'a  presence  it  not  re- 
quired to  f^etrc-admiued.  Onk,  &c. 

[We  tnut  that  praetitioners  will  not  be- 
grudife  a  little  trouble  and  expense  to  effect 
an  important  ituproreinent  in  their  profeaaion. 
£o.] 

ADMISSION  OP  SOLICITORS  IN 
CHANCERY. 

Fon  tiie  further  accomoiodation  of  aolicltora 
comtni^  from  the  couniry,  who  were  not  able  to 
attend  during  last  term,  or  the  day  after  term, 
the  Master  of  the  Rolla  has  been  pleased  to 
make  the  follo\ying  regulations  for  the  present 
vacation  :-^ 

Any  j^entleeaan  already  admitted  ia  either  of 
the  conrta  of  Common  Law^  may  be  aworn  and 
adoAltted  a  aolicitor  of  the  Court  oi  Chancery, 
at  Ihe  RoUfi  Court,  Chancery  Lane,  on  cither 
of  iha  following  daya  at  three  o'dook  i  vis  i-^ 
Wedoeaday,  the   6th  1 
Wednesday,  the  13th  ^December* 
Wednesdays  the  <X)ih  J 
The  admisaion  in  the  Common  Law  Courts 
moat  be  left  at  the  Secretary's  office,  RoUp 
Yard,  Chancery  Lane,  on  or  before  the  previ- 
ous day,  between  the  hours  of  ten  and  two. 


SUPERIOR  COURTS. 

[Rgparted  by  W.  Finmem-v,  Ea%i  AcrvMer  at  Law.} 

aiOET«AOK.i--F0RBCt08URK.-<*-F&0Via|(MIAI« 

A88IGNBB.— COSTS. 

T%0  firovieiwui  awgnee  of  the  Inmlvent 
Debtor^  Ceurt  being  made  a  deftndant  te 
A  euii  to  foreclou  0  mortgage,  u$  repre*^ 
tenting  the  owner  0/ the  equity,*^ redemp- 
tion^  and  hoping  put  in  an  answer  claiming 
tM  interest  in  the  tutijeet  of  the  suit,  e^ept 
0i  trustee /or  the  insolvent's  creditors,  is 
not  entitled  to  his  costs  from  the  plaintiff, 
or  out  of  the  mortgaged  estate,    {Peahe  y. 
Gibbon,  2  Russ.  &  Myl.  354;  fFoodwardy, 
H addon,  4  Sim.  606 ;  fFeaving  v.  Count, 
6  Sim.  439 ;  and  Boswellr.  Tucker,  1  Beav, 
493,  over-ruled.) 
This  was  an  appeal  from  a  decision  of  Tice 
Chancellor  ^igrnm  upon  a  point  of  costs 
only.^    The  bill  was  filed  to  foreclose  a  mort- 
gage, and  one  of  the  defendants^devisees  and 
executors  of  the  mortgagor — having  been  de« 
clared  an  inaolvent,  bis  real  and  personal  estate 
was,  under  the  act  1  &  2  Vict.  c.  110,  s.  37, 
duly  vested  in  Mr*  Siurgis,  the  provisional 
assignee  of  the  Insolveut  Pebtors'  Court,  who 
waa  tl)en  ipade  a  party  defendant  by  supple^ 
mental  bill.    Mr.  sturgis  put  in  aa  answer 

*  For  exceptions  to  the  general  rule  agaiost 
an  appeal  on  costs,  see  Taylor  v.  Southgate, 
Byre  v.  Marsden,  and  Angel  v.  Davis,  4  Myl. 
^  C.  2f^,  S3l,  and  341 ;  and  LordAdoooatev, 
Uard  pungUu,  9  CJark  &TuineUy,  1/3, 


ataung,  among  other  things,  that  he  claimed 
no  interest  in  the  insolvent's  estate,  aa?e  such 
as  mi^ht  he  vested  in  him  as  provisional  assign 
nee  in  trust  for  the  insolvent's  crediton, 
whose  interesta  he  submitted  to  the  protection 
of  the  Court;  that  he  was  a  atiangcr  to  the 
matters  in  qoestion  in  the  suit,  and  submitted 
to  act  as  the  Court  should  direct,  upon  being 
paid  his  coats  and  expenses,  towarda  payment 
of  which  he  had  not  received  any  assets  of  the 
insolvent.  At  the  hearing  of  the  cause,  the 
plaintiff  insisted  that  his  security— scarcely 
sufficient  for  repayment  of  his  mortgage  mol 
ney— should  not  be  further  diminished  by  pay- 
ment of  the  provisional  assignee's  costa ;  and 
I  the  Vice  Chancellor  being  of  that  opinion,  de- 
cided accordingly.^ 

Ut,  Stuart  and  Mr.  FolleU,  in  aopport  of 
the  appeal  from  his  Honour's  decision,  said 
that  Sir  J.  Uach^  M.  R.,  held  in  Peahe  v.  Gib^ 
6oa<^— a  case  precisely  similar  to  thia^ibat  the 
provisional  assignee  was  eotitUd  to  be  paid  his 
coats  by  the  plaintiff,  who  mi^ht  add  them, 
togeUier  witb  bis  own  costs^  to  the  sum  due  to 
him  oa  the  mortgage.  That  decision  was  fol« 
lowed  by  Vice  Chancellor  Shndwell  in  fFood-^ 
ward  V,  ffaddonfi  after  conferring  with  Lord 
Chancellor  Brougham  and  Sir/.  Leach  on  the 
point;  and  again,  in  1834,  in  the  ease  of 
fFeaving  v.  Count,  Lord  Lat^dale,  M.  R.,  in 
Boswell  V.  Tucker,  upon  the  authority  of  those 
cases,  came  to  a  similar  decision,  observing 
that  although  he  did  not  perfectly  understand 
the  reaaoning  of  the  cases,  the  decision  wonld 
be  perfectly  rijjht,  where  it  appeared  that  the 
provisional  asaiguee  had  no  assets  of  the  ioaolw 
venl  to  pay  bis  coats.  That  is  precisely  the 
case  here,  Mr.  Sturgis  hae  received  nothing, 
and  claims  nothing:  he  is  neceaiariiy,  end  nol 
b?  his  choice,  a  party  before  the  Court.  Vice 
ChanqeUoir  Irigram,  acting  on  the  case  of 
Huntar  v.  Pugh  before  Lord  Cottenham,  (an 
unreported  qase,)  over-rul^d  tlie  decialoiia 
which  formed  the  rule  of  practice  from  the 
yqar  1831  to  1839, 

Mr.  fVHkefield  and  Mr.  Chandless,  in  sup. 
port  of  the  decision  of  the  Vice  ChanceJuTr, 
said  the  practice  was  by  no  meant  uniform. 
The  first  decision  cited,  Peajke  v.  Gibbon,  waa 
followed  by  the  Vice  Chancellor  in  two  oth<*r 
cases  wiihom  argument.  Lord  Longdate,  in 
Boswell  v.  Tucker,  doubted  the  authority  of 
these  cases,  and  they  were  further  disapproved 
of,  and  in  fact  over-mled  by  Lord  Chancellor 
Cottenham,  in  Hunter  v.  Pugh^ 

Among  the  cases  cited— diesides  those  above 
and  hereafter  in  the  judgment  mentioned-- 
were  Collins  v.  Shirley  f  and  Mason  v.  Bogg,z 

The  Lord  Chancellor,  understanding  that 
^re  was  an  appeal  in  another  case,  Clarhi. 
fFiloMt,  mvolvmg  the  same  point,  postponed 
bis  judgmeut  until  he  should  hear  the  ariru- 
meats  in  that  case.    {.Fide  in/hs.) 

^  See  the  report,  1  Hare,  303. 

c  2  Russ.  &  Myl.  364. 

4  4  .Sim.  606. 

•  I  Hare,  307  n. 

f  I  Ross.  &  M.  638. 

V  2  Myl.  &  C.  443. 
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Superior  Courts  J  Lord  Chancdior ;  (hum's  Bench. 


His  Lordship  -  now   (November  3)    spFinf^ 
his  judgment,  said  the  bill  was  filed  for  the 
foreclosure  of  a  inort^a^e ;  the  tnort^a^or  be- 
came insolvent,  and  the  defendant  Siurgfis,  the 
provisional  assij^nee,  in  whom  the  insolvent's 
estate  vesredj  was  made  a  party  by.  supple- 
mental bill     He  did  not  disclaim,  but  sub- 
mitted to  the-  judf^ment  of  the  Court,  alleging 
that  he  had  received  no  assets,  and  the  question 
te  be  determined  was  whether  he  was  entitled 
to  the  costs  of  his  appearance,  those  cost-s 
being,  under  the  circumstances,  a  diminution 
of  the  property  of  the  mortgagee.    There  was 
no  doubt  it  hM  been  the  practice  formerly  to 
allow  costs  of  this  description,  on  th«  ground 
that  the  assignee  was  a  public  officer,  who  ap- 
peared and  became  a  party  to  the  suit  for 
public  convenience.    There  was  a  case  of  that 
description,  Peake  v.  Gihbon  (in  the  2d  Russ.  & 
Af  yL),  and  there  was  also  the  case  of  IVood- 
ward  V.  Haddon  (in  4  Simon),  and  some  others 
to  the  same  effect;  but  it  did  not  appear  that 
in  any  one  of  them  the  attention  of  the  Court 
was  directed  to  the  principle  on  which  the 
decision  was  founded.    In  Basweli  v.  Tucker 
the  present  Matter  o/  the  RoiU  gave  such 
costs,  because  he  considered  himself  bound  by 
the  authority  of  the  cases  previously  decided, 
but  for  no  other  reason.    Lord   Chancellor 
Cottenham  was  the  first  Judge  who  dissented 
from  the  authority  of  the  cases,  and  refused  to 
recognize  the  principle  on  which  they  pro- 
ceeded $  and  the  present  Lord  Chancellor  of 
Ireland,   in   the   case    oi  Hughes  v.  Kelly fi^ 
distinctly  expressed  his  concurrence  in  the 
views  of  Lord  Cottenham^  adding  that  he  could 
oever  understand  the  principle  on  which  a 
different  decision  proceeded,  and  refused  to 
give  an  assignee  his  costs.    Such  being  the 
state  of  the  law  on  the  subject*  hit  Lordship 
thought  that  those  Judges  who  in  the  recent 
cases  refused  to  give  such  costs,  had  done  so 
with  good  reason,  for  under  no  circumstances, 
consistent  with  established  principles,  could 
the  mortgagor  add  to  the  debt  already  doe  to 
the  mortgagee  without  his  consent.    It  was 
said,  that  this  was  a  case  of  hardship  on  the 
assignee,  as  the  office  was  cast  on  him  by  the 
operation  of  law.     Undoubtedly  it  might  be 
so,  but  it  was  in  accordance  wiih  the  law;  and 
it  was  for  the  legislature,  if  it  saw  any  incon- 
venience arising  from  ir,  to  provide  a  remedy. 
The  appeal  was  dismissed  with  costs. 
jlppUby  V.  Duke,  at  Westminster,  Jan.  20^ 
and  Nov.  3,  1843. 

F0RXCL08URB  SUIT. — OFFICIAL  ASSIGNBB. — 
COSTS. 

An  ojkial  assignee  of  a  Imnkrupt  being  made 
defendmt  to  a  Oiit,  to  foreclose  a  mortgage, 
and  not  disclaiming  absolutely  by  his  an- 
swer,  all  interest  in  the  suit,  is  not  entitled 
to  his  costs  from  the  plaintiff,  althoutch  he 
disclaims  absolutely  at  the  hearing  of  the 
cause. 

This  was  an  appeal  from  a  decision  of  Vice 

^  2  Connor  &  Lawson,  223,  231. 


Chancellor  Knight  Bruce  in  a  suit  to  ibredosc 
a  mortgage,  liroughc  by  the  representatives  of 
the  mortgagee  ajrainst  the  mortgagor  and 
I  other  parties  claiming  a  prior  equitable  incum- 
brance. One  of  these  parties  having  been  de*^ 
Glared  a  bankrupt,  his  official  asasignee  wa» 
made  a  party  defendant,  and  he  put  in  hia 
answer,  claiming  no  other  interest  than  as  the 
Court  might  adjudge  to  him  as  such  assignee. 
His  Counsel,  at  the  hearing  of  the  cause,  dis- 
claimed absolutely  at  the  bar,  whereupon  the 
Fiee  Chancellor  adjudged  him  entitled  to  his 
costs  from  the  plaintiff*.  The  appeal  was 
against  that  and  other  points  decided  by  bit 
Honour  in  the  cause.^ 

Mr.  Stuart,  Mr.  Koe,  and  Mr.  Miller,  were 
in  support  of  the  appeal. 

Mr.  Simphinson  and  Mr.  Stevenson,  contrh* 

The  arguments  and  cases  referred  to  on  the 
question  of  costs,  were  nearly  the  same  in  this 
case  as  in  Appletty  v.  Duke^  supra, 
•  The  Lard  Chancellor  now  gave  judgment, 
affirming  Vice  Chancellor  Knight  Bruce*s  de- 
cision on  all  the  points  except  that  on  the 
question  of  costs,  to  which  his  Lordship  thought 
the  official  assignee  was  not  entitled,  as  he  did 
not,  by  his  answer  to  the  bill,  disclaim  abso-' 
lutely  all  interest  in  the  suit. 

Clark  V.  fFilmot,  at  Westminster,  January 
21  and  23,  and  Nov.  I7t  1843. 

€LVittvCii  ISetit^. 
(Before  the  four  Judges.) 

{Reported  hy^oWi  Hambrton,  Ksq.,  Barrister  mt 

Law.'] 

LIABILITY  OP  INNKEEPER. 

An  Innkeeper  is  only  responsible  for  the  hu 
of  goods  of  a  traveller  placed  under  his 
care,  where  the  loss  of  the  property  can 
be  attributable  to  the  negligence  or  want 
of  proper  attention  on  the  part  of  the  mn- 
k*feper. 
Where  a  farmer  on  a  market  day  put  bis 
horse  in  the  stable  of  an  innkeeper,  and 
■  the  horse  is  kicked  by  another  horse  in  the 
stable,  so  that  the  horse  is  obliged  to  be 
killed  i  the  truest  ion  to  be  left  to  the  jury 
is,  whether  the  innkeeper  has  been  guilty 
of  any  negligence  or  the  want  of  due  care 
and  attention  while  the  horse  was  under 
his  custody.    And  if,  on  such  leaving,  a 
jury  should Jlnd  a  verdict  for  the  innkeeper, 
and  negfitive  any  act  of  negligence,  this 
Court  will  not  disturb  the  verdict. 
This  was  an  action  on  the  case  tried  before 
Mr.  Justice  Cresswell  at  Carlisle.    The  decla- 
ration alleged  that  the  defendant  was  an  inn* 
keeper,  and  that  the  plaintiff  placed  his  horse 
in  the  care  and  custody  of  the  defendant,  and 
that  by  the  negligent  and  improper  conduct  of 
the  defendant  an  accident  happened  to  the 
horse.    Plea,— Not  guilty.    The  plaintiff*  was 
a  farmer,  and  the  defendant  an  innkeeper ;  and 
the  day  in  question  being  market  day,  the 
plaintifiT  put  his  horse  up  at  the  stables  of  the 

•  Sec  the  report,  1  Y.  &  C,  N.  C.  53. 
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^efeadtDt;  md  gave  it  into  the  care  of  the 
bottler.  Doriiig  the  absence  of  tbe  plaintiff, 
another  hone  in  tbe  sanne  sUble  kicke«l  the 
borteof  the  pkintiff  and  broke  faia  leg,  anH  in 
comeonence  of  theinittry,  the  bone  was  obliged 
to  be  killed.  BvtdenceHras  iriven  on  the  part 
of  tbe  defendant  to  negative  the  allegation  of 
neglureoce,  and  to  shew  that  due  and  proper 
care  bad  been  taken  of  ihe  bone  of  the  plain- 
tiff, and  that  tbe  iiijory  ivaa  the  result  of  acci- 
dent. Tbe  learned  Judge  told  the  )ury  that, 
noiess  in  their  opiniou,  the  defendant  had  been 
^uiliy  of  actual  negligence,  he  was  not  respon- 
sible for  tbe  loss  of  the  plaintiff's  hone.  The 
jary  were  therefore  to  find  from  the  facts  of 
tbe  case,  whether  the  defendant  had  been  guilty 
of  any  negligence,  or  whether  he  had  not  be- 
stowed all  reasonable  care  upon  the  plaintiff's 
bone  while  it  waa  in  his  custody.  Tbe  jury 
found  a  verdict  for  the  defendant. 

Mr.  fFetMon^  in  this  term,  applied  for  a  rule  to 
shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  of  misdirection.  He  con- 
teodedtbat  the  defendant  was  responsible  at 
nil  events,  to  tbe  plaintiff  for  tbe  safe  custody 
of  the  hone.  An  innkeeper  is  lialile  for  any 
ac(*ident  that  happens  to  a  hone  whilst  in  bis 
ftables  and  in  hia  custody.  The  quesiiou  to 
be  left  to  tbe  jury  is  not,  ivbether  the  defend, 
sot  has  been  guilty  of  gross  negligence,  but 
whether  in  law,  be  has  not  been  guilty  of  neg- 
ligence, from  the  fact  of  his  not  safely  re-deli- 
vering  the  horse  to  tbe  plaintiff  when  required 
U)  do  so.  Carriers  and  innkeepers  are  un  tbe 
lame  footing,  they  are  liable  for  all  accidents 
that  happen  to  goods  in  their  care :  the  act  of 
God,  and  tbe  king's  enemies  only  excepte<l. 
In  Richmond  v.  Smith,*  an  innkeeper  was  held 
lithle  for  tbe  goods  of  a  traveller  stolen  from 
tbe  inn.  Mr.  Justice  Bayley  in  that  case  says, 
"  It  appean  to  me  that  an  innkeeper's  liability 
very  closely  resembles  that  of  a  carrier.  He 
vtprim4  facie,  liable  for  any  loss  not  occasioned 
by  the  act  of  God,  or  tbe  king's  enemies  ;  al- 
though be  may  be  exonerated,  where  the  guest 
chooses  to  have  his  guodii  under  his  own  care." 
Tbe  same  doctrine  is  laid  down  in  Siury  (m 
Bailments,  a.  470.  The  injury  done  to  this 
horse  in  this  case  is  tbe  same  as  it  it  had  been 
itolen  out  of  the  stable  of  tbe  defendant,  in 
which  case  tbe  defendant  would  have  been 
responsible.  If,  tbererore,  the  defendant  is 
SQswereble  for  tbe  safe  custody  of  the  horse, 
he  is  under  the  circumstances  of  this  case, 
guilty  of  negligence. 

Lord  Denman,  0.  J.,  afterwards  delivered 
the  judgment  of  tbe  Court.  This  was  an 
action  on  the  case  brought  against  an  inn- 
keeper for  damages  sustained  in  consequence 
of  an  injury  inflicted  on  tbe  plaintiff's  bone 
whilst  under  tbe  care  and  custody  of  tbe  de- 
fendant. The  learned  Judge  left  tbe  question 
to  the  jury,  whether  tbe  defendant  bad  been 
Kuilty  of  any  actual  negligence  in  tbe  manner 
in  which  he  had  taken  care  of  the  burse.  The 
jurymen  were  of  opiniou  from  the  evidence 
submitted  to  them,  that  tbe  defendant  bad  not 
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beta  guilty  of  any  negligent  conduct.  It  «vas 
contended  in  applying  for  this  rule  that  the 
defendant  most  lie  taken  to  be  guilty  of  negli- 
gence, if  he  does  not  restore  to  tlie  plaintiff 
hia  horse  in  the  same  condition  as  it  was  when 
it  was  given  into  bis  custody.  The  law  on 
this  Bul^ect  is  laid  down  in  Ctilpe^e  case,  8 
Coke  32.  The  work  of  Mr.  Justice  Sierp  was 
quoted  in  argument,  as  laying  down  a  dl^rent 
rule  on  this  subject,  but  we  are  of  opinion  that 
those  observations  da  not  apply  in  the  present 
case.  We  were  also  referred  to  the  observations 
of  Mr.  Justice  Bffyley,  in  a  case  of  Richmond 
V.  Smith,^  laying  down  the  rule  that  innkeepen 
and  carriers  are  to  lie  placed  on  the  same  foot- 
ing, but  upon  reference  to  that  case,  we  do  not 
think  it  bears  out  the  proposition  contended 
for.  We  are  therefore  of  opinion  that  the  di- 
rection of  the  learned  Judge  was  perfectly 
correct,  and  as  tbe  jury,  by  their  verdict  have 
negatived  any  negligent  conduct  on  the  part 
of  the  defendant,  we  see  no  reason  to  disturb 
tbe  verdict.  Rule  refused. 

Dawion  V.  Champnep,  Q.  B.  F.  J.,  M.  T. 
1843. 

^unn'i  3Bf net)  <9rartCce  Court. 

[Reported  by  E.  H.  Woolrvch,  Esq.,  BerrUier 
ai  Law,"] 

WBLSH  ATT0RKET8  ON  THE  SHILLING  ROLL.— 
ARTICLED  CLKRK'S  ATriDAVlT  UNDER  THK 
6  &  7  VICT.  C.  73,  8.  8. 

A  person  havinff  been  artivUd  on  the  26th 
Octofjer,  1843,  to  a  prartiting  attorney  in 
ffaUs,  who  was  admitted  in  the  Courts  of 
Great  Sessions  on  the  6lh  Apnl,  1830,  and 
whose  name  was  on  the  \Aih  November^ 
1830,  entered  upon  the  shilling  roll  of  the 
Queen* s  Bench,  pursuant  to  the  11  Geo.  4 
and  1  fr.4,c.70,s.  16;  on  motion  that 
the  affidavit  of  such  attorney ,  deposing 
amongst  o'her  things  to  the  fact  of  his 
having  teen  duly  admitted,  should  be  deemed 
a  compliance  with  the  d  S^  7  ^ict.  c,  7^,  s. 
8,  a  rule  nisi  was  granted  and  directed  to 
be  served  upon  the  Secretary  of  the  IncorpO' 
rated  Law  Society. 

E.  y,  ff^rlliams  moved  for  a  rule  that  the 
affidavit  of  Mr.  W.  Rees.  a  practising  attorney 
in  Wales,  should  be  deemed  a  compliance  with 
tbe  6  &  7  Vict.  c.  73,  s.  8,  and  that  the  Muster 
should  enrol  and  register  a  certain  contrai-t, 
and  file  the  said  atiidavit  of  the  said  W.  Rees 
unless  cause  should  be  shewn  to  the, contrary, 
upon  motion  to  be  giv'ii  to  the  Secretary  uf 
the  Incorporated  Law  Society.  The  affidavit 
stated  that  the  said  W.  Rees  was  duly  admitted 
an  attorney  of  the  Court  of  Qreat  Sessions  in 
Wales,  on  tbe  6tb  April,  1830,  and  that  on  tbe 
23rd  Jaly,  1830,  he  was  practising  as  an  attor- 
ney in  the  said  Cmm; ;  that  his  name  was  on  or 
about  the  Mtb  November,  1830,  duly  entered 
upon  tbe  roll  of  the  Court  of  Queen's  Bench, 
pursuant  to  the  1 1  Geo.  4  and  I  W.  4,  c  70, 
s.  16 ;  that  by  articles  of  agreement  dated  28tH 
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October,  1843>  one  William  Davte  bound  him- 
self clerk  to  the  nM  W.  Rees  in  his  profession 
of  en  ftttomey ;  that  the  articles  were  executed 
on  the  28th  October  in  the  ssrae  year»  and  that 
doubts  had  arisen  whether  the  said  W.  Rees, 
not  having  been  admitted  an  attomev  of  the 
Court  of  Queen's  Bench)  althouffh  be  had  cooi- 
plied  with  the  protrisions  of  the  11  Geo.  4 
and  1  W.  4,  s.  16,  could  le«rally  Uke  an  arti^' 
cled  clerk,  and  make  the  affidavit  required  to 
lie  made  by  the  8th  section  of  the  6  &  7  Vict, 
c.  73 ;  and  lastly,  it  staled  that  the  said  W. 
Rees  was  on  the  28th  Octobet,  and  at  the  date 
of  the  affidavit,  a  practisinir  attorney  in  Wales. 
E.  y,  ffiUhmM.'^l  submit  that  there  is  no- 
tbiufr  in  the  new  act  the  6  &  7  Vict.  c.  73,  to 
prevent  attorneys  in  Wales,  whose  names  have 
been  entered  upon  the  roll,  upon  the  payment 
of  one  shillin|(,  from  qualifyiufr  articled  clerks 
for  admission  in  the  Superior  CourU.  The 
question  turns  upon  the  3rd  and  8th  sections 
of  the  new  act.  The  former  section  declares 
that  (with  certain  exceptions  not  applicable  to 
the  present  case),  no  peraon  shall  from  and 
after  the  passlnf^  of  this  act,  be  capable  of  be«> 
infl^  admitted  and  enrolled  as  an  attorney  or 
solicitor,  unless  such  person  shall  have  been 
bound  by  contract  in  wrilio|(  to  serve  as  clerk 
for,  and  durinf?  the  term  oif  five  years,  to  a 
practisinjT  attorney  or  solicitor  in  Enfirland  or 
Wales,  &c.  Then  the  8th  section  enacto  that 
whenever  any  person  shall  after  the  passing  of 
this  act,  be  bound  by  contract  in  wrltinj^  to 
serve  as  a  clerk  to  any  attorney  or  solicitor  as 
aforesaid ;  the  attorney  or  scMicitor  to  whom 
such  person  shall  be  so  bound  as  aforesaid, 
shall  within  six  months  after  the  date  of  every 
such  contract,  make  and  duly  swear,  or  cause, 
or  procure  to  be  made  and  duly  sworn,  an  affi- 
davit or  affidavits  of  such  atioruey  or  solicitor, 
bavinji^  been  duly  admitted,  and  also  of  the  ac- 
tual execution  of  every  such  contract  by  him 
the  said  attorney,  &c.  The  difficulty  in  the 
Milliter's  office  is  with  respect  to  that  part  of  the 
affidavit  in  which  oath  is  required  to  be  made 
that  the  attorney  has  been  duly  admitted.  It  is 
nrj^ed  that  this*  class  of  attorneys  cannot  lie 
said  to  have  been  duly  admitted,  because  they 
are  only  on  the  shillinjif  roll.  But  I  submit 
Chat  the  words  **  duly  admitted  **  are  not  re- 
stricted to  persons  admitted  in  the  Courts  at 
Westminster,  but  may  equally  apply  to  attor- 
neys adtnitted  in  the  Court  of  Great  Seaslons. 
IPaiietoi^^  J. — What  state  of  things  ensued 
upon  the  abolition  of  the  Court  of  Great  Ses- 
sions.] XhHt  depended  upon  the  16ib  and 
l/ih  sections  of  the  11  Geo.  4  and  1  W.  4, 
c.  70.  The  16tU  euHCta  that  all  persons  who 
on  or  before  the  passinfr  of  this  act,  shall  have 
been  admitted  as  attorneys,  and  shall  then  be 
practisiufT  in  any  of  the  Courts  of  Sessions,  or 
Great  Sessions,  in  the  connty  palatine  of 
Chester,  or  in  Wales  respeciively,  shall  be 
entitled,  upon  payment  of  U.,  to  have  their 
names  entered  upon  a  roll  to  he  kept  for  that 
> purpose  in  each  of  the  Superior  Courts  of 
Westminster,  and  thereupon  be  allowed  to 
practise  in  such  Courts  in  all  actions  and  suits 
against  persons  residing  at  the  commencement 
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EriDCipality  of  Wales  t  and  that  All  persons 
aving  servedi  or  now  actually  serving  u  clerks 
to  such  attorneys  under  articlee,  and  irbo 
would  otherwise  be  entitled  to  be  admitted  as 
attorneys  of  the  said  Courts  of  Great  Seiiioai 
may,  on  or  before  the  expirttiMi  of  atxtteikthi 
after  the  paaalnir  of  tbia  aec^  he  admitted  as 
attorneys  of  the  said  Courts  it  Westminster, 
for  the  purpose  of  pnietising  theiPe  in  the  like 
matters,  only  without  payment  of  feny  greater 
duty  than  would  now  l»e  payable  by  law  upoa 
their  admission  as  attorneys  of  euch  Courts  of 
Great  Sessions  respectively.  The  17th  section 
provides  thM  persons  9i(M  admitted  and  pfac^ 
lisinsr  in  the  Courts  of  Orebt  SessiottS)  may  be 
admitted  in  the  Superior  Courts  it  WestmiA'- 
ster  on  paying  such  sum  for  duty  As  siisll, 
together  with  the  sum  already  patii,  ambont  to 
the  full  duty  on  admission  of  attomeya  or  soli* 
dtors  in  the  SMd  Courts  at  Westminster;  sud 
also,  that  clerks  having  aerved^  or  now  actosllf 
serving  under  articles  to  attorneys  or  solicitors 
Of  Great  Sessions  may,  at  the  expiitetion  of 
their  clerkship,  be  admitted  attorneys  of  the 
Courts  at  Westminster  on  payment  m  the  like 
duty,  &c.,  as  if  they  had  served  attrnteeys  of 
the  said  Courts  at  Westminster.  lPattHim,J,'-- 
The  words  of  the  17tli  eeetion  are  clear  enoo^. 
The  act  applica  to  persons  who  had  served  be* 
fore,  and  were  serving  Under  artleles  at  the  tltne 
if  passed,  but  it  does  not  provide  prospec- 
tively for  the  case  of  any  persons  who  after  that 
time  might  become  clerks  to  Welsh  attorneys. 
It  does  not  contain  a  word  about  the  future. 
The  condition  of  parties  articled  to  Welsh  at- 
torneys, must,  in  the  interval,  have  depended 
upon  some  other  enactment.]  The  practice 
has  been  to  admit  th^m,  without  question,  on 
payment  of  the  hiirlier  duty.  \^pHlteton,  J.— It 
eeruinlv  did  not  take  place  under  the  11th  Qto, 
4  &  I  W.  4,  c«  70.  It  was  probably  under  the 
2  Geo.  2,  c.  23.]  By  the  6th  section  of  the  2 
Geo«  2,  c.  23,  it  is  a  condition  precedent  to  the 
right  to  act  as  an  attorney,  that  the  person 
should  have  been  hound  by  contract  in  wri- 
ting to  serve  as  a  clerk  for  %^e  yeari  to  an  at- 
torney, "duly  and  legally  sworn,  and  admitted  as 
hereinbefore  is  directed  in  some  or  one  of  the 
courts  hereinbefore  mentioned.'*  Ndw,  the 
courts  hereinbefore  mentioned  include  those  of 
Great  Sessions,  which  are  among  tlieCourts  enu- 
merated in  the  first  section  [Paf/MO/i,  J.— That 
is  now  repeated ;  but  I  suppose  it  was  the  act 
which  governed  the  case  of  persons  articled  to 
Welsh  attorneys  in  the  Interval]  As  far  as 
the  provisions  of  that  statute  are  concerned 
they  have  here  been  literally  complied  with. 
[Patleton,  J. —Provided  the  articirs  arc 
stamped  with  the  higher  stamp.]  They  arc, 
[Paiieion,  J. — What  is  the  date  of  the  con- 
tract?] The  28th  October,  1843,  and  consc 
quently  it  is  within  the  new  act.  I  submit  then 
that  the  3d  and  8th  sections  of  the  new  act, 
will  have  been  complied  with  here,  as  there 
will  be  a  binding  by  contract  in  f^riting  to 
serve  as  clerk  to  a  practicing  attorney  in 
Wales.  [Pafteson.  J.— 1  think  so  too.  The 
affidavit  is  express  tfatit  the  party  has  been  duly 
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ydmitted  an  aUornef  of  tbefGreat  Sessions, 
that  bis  name  was  entered  on  the  shilling^  roll, 
and  thai  be  is  now^praetisinic  in  Wales.  The 
description  in  the  3(1  section  Qf  .tbe.6  &  7  Vict. 
c.  73.  are  general,— ••  a  pract)sin||r  attorney  in 
Eni^laod  orjWales.'*  This  person  is  a  practi- 
sing attorney  in  Wales.]  I  propose  that  the 
rule  ahould  be  drawn  up,  unless  cause  be 
shewn  tn  the  contrary.  The  31st  sect,  of  the 
new  act  directs  the  Law  Society  to  perform  the 
dutiea  of  ref(istrar  of  attorneys  ana  solicitors, 
and  enacts  that  an  alphabetical  roll  shall  be 
kept.  IPaiiesom,  J.— Why  Should  that  society 
l>e  called  on  to  shew  cause,  because  tliey  are 
appointed  to  perform  the  duties  of  rejpstrar  ?]  I 
only  apply  for  a  rule  which  may  make  itself  abso- 
lotp,  unless  cause  be  shewn.  [Palteson,  J. — I 
will,  if  it  be  considered  desirable,  put  the  ques- 
tion in  a  train  to  he  discussed.  YoU  may  take 
a  rule,  and  serve  it  upon  the  Secretary  of  the 
Incorporated  Law  Society. 

Rule  accordingly. 
E^ parte  Rees  and  Davkt,M:T.,  22d  Nov., 
1843.    Q.B.P.C. 

Cnmnion  SUatf  • 

\R0f*rfed  hf  JoIlN  Scott,  Esq.,  BarrUler  at  Law,} 

ACKMOWIiBDGIlBHT    OF    MAKttlBD   WOMKN. — 

FORM  OF  CBRTIFICATS. 

t  l%e  Court  dir&eted  the  ojleer  to  receive  the 
€^rtific€te  of  an  ocknowUdfpnent  wider  the 
34-4  WiU.  4,c.  74,  hy  a  female  who  was 
d§afamd  dumb,  and  to  whom  the  nature, 
purport,  and  eontmUe  of  the  deed,  previoue 
io  her  aeknowledjfmant  thereof  were  ewom 
to  hcBoe  been  fuUy  explained  tfi  the  presence 
qf  the  commissioners  Cond  so  certified  by 
them),  by  signs,  by  a  competent  person, 

Talfourd^  Seijt.,  moved  that  the  proper 
officer  might  be  directed  to  receive  an  acKnuw* 
kdgment  made  by  three  married  women,  one 
of  whom  was  deaf  and  dumb.  The  nature  and 
purport  of  the  ackno^vledgment  were  explained 
or  one  of  the  commissioners  to  one  William 
Wilson  (who  joined  in  the  affidavit  of  verifica- 
tion), and  he  at  their  request  and  in  their 
presence  communicated  the  same  by  signs  to 
the  deaf  and  dumb  female,  who  by  signs  made 
the  proper  answers.  At  the  end  of  the  certi- 
ficate, which  stated,  in  the  form  prescribed  by 
the  act,  that  the  three  conusors,  Ellen  Wilson, 
^arah  Harper,  and  Elizabeth  Dunkin,  were 
each,  at  the  time  of  acknowledging  the  deed,  of 
full  age  and  competent  understanding,  and 
that  they  were  severally  examined  by  the  com- 
missioners touching  their  knowledge  of  the 
contents  of  the  said  deed,  and  that  "  each  of 
them  the  said  Ellen  Wilson  and  Elizabeth 
Dnnkin  freely  and  voluntarily  consented  to 
the  same."  the  commissioners  made  the  follow- 
ing addition—"  And  we  further  certify,  that, 
the  said  Sarah  Harper  being  deaf  and  dumb, 
the  nature,  purport,  and  contents  of  the  said 
deed,  previous  to  her  acknowledgment  thereof, 
was  fiiUy  explained  to  her  in  our  presence  by 
William  Wilson,  being  a  person  accustomed  to 
and  competent  to  hold  conversation  by  signs 
viith  the  said  Sarah  Harper;  and  that,  from 


sttdi  explanation,  and  the  interpretation  theiv^ 
of  to  us  by  the  said  Williatn  Wilson,  we  Airther 
certify  that  the  said  Sarah  Harper  freely  and 
voluntarily  consented  to  the  same." 

Tindal,  C.  J.— I  think  that  is  enough:  ail 
seems  to  have  been  done  that,  under  the  cir« 
cumstances,  could  be  done.  Fiat. 

In  re  Wilson  and  oth^ru^  M.  T.  1S43. 

^|:d)f  qui r  of  pit itf. 

iRfportedby  A.T.  Huklstonb,  Esq.,  Barritter  at 
Law.} 

DKCLARATIDN.-^PROOF. — VARIANCE. 

In  (in  atitiun  on  the  warranty  0/  a  horte,  the 
declaration  allfg'ed  the  home  to  have  been 
sold  **f(tr  a  certain  price  or  sum,*'  and  it 
appeared  in  evidence  that  the  contract  was 
that  the  plaintiff  should  pay  part  of  that 
sum  in  cash,  and  make  a  pair  of  breeches 
for  the  defendant,  of  the  value  of  the  w- 
mainder: — Held,  no  variance. 
This  was  an  action  for  the  price  of  a  horse. 
The  decbration  stated  that  in  consideration 
that  the  plaintiff  would  buy  of  the  defendant  a 
certain  horse,  at  and  for  the  price  or  sum  of  &6/. 
I6s, ;  the  defendant  promised  that  the  horse 
was  sound;  and  that  the  plaintiff. did  buy  of 
the  defendant  the  horse  for  that  price^  aad  did 
pay  to  the  defendant  the  said  06/.  10#.,  and 
then  alleged,  as  a  breach,  tbaithe  horse  was 
uosoimd.  At  the  trial  before  Mr,  Justice  Patie* 
son,  it  appeared  that  the  agreement  really  was 
for  56/.  \6s,  of  which  55/.  wu  to  be  paid  in  cash, 
and  the  remainder  XL  16#.,  by  a  pair  of  breeches 
of  that  value.  Piatt  thereupon  applied  to  the 
Ipamed  Judge  fbr  a  nonsuit,  on  the  ground 
that  the  proof  varied  from  the  contract  as  laid. 
The  learned  Judge,  however,  refused  to  non- 
suit the  plaintiflr,  but  gave  leave  to  the  de-- 
fendant  to  move  to  enter  a  nonsuit,  and  the 
Jury  found  a  verdict  for  the  plaintiff  for  the 
amount  claimed. 
Piatt  having  obtained  a  rule  niti, 
Thesiger  and  M.  Chambers  now  shewed  cause, 
and  contended  there  was  no  variance. in  this 
case.  The  defendant  sud,  *'  I  will  taike  for  iny 
horse  55/.  and  a  pair  of  breeches  of  the  value  of 
I/.  16«."  The  plaintiff  said,  "I  will  give  vou 
55/.,  and  a  pair  of  trowsers  of  the  value  of^  1/. 
16«.,  and  that  supports  the  averment  in  the  de- 
claration that  the  parties  agreed,-  the  one  to 
sail,  and  the  other  to  purchase  the  horse,  **  as 
and  for  a  certain  price  or  sum."  In  Hands  v. 
Burton,  (9  East,  349),  where  the  defendant 
had  agreed  to  dispose  of  a  horse  for  30  guineas, 
but  agreed  at  the  same  time,  that  if  the  plaintiff 
would  take  the  horse  at  that  value,  he,  the  de- 
fendant, would  purchase  of  the  plaintiff's 
brother  another  horse  for  14  guineas,  and  that 
the  difference  only  should  be  paid  to  the  de- 
fendant. Lord  Ellenborough  said,  in  answer  to 
a  similar  objection  on  the  ground  of  variance, 
*'  The  parties  agreed  to  cooshief  the  brother's 
horse  as  14  guineas  in  their  mode  of  reckoning 
the  paymenc  for  tlie  defendant's  horse ;  but  still 
the  consideration  for  the  latter  was  30.  guineas, 
and  the  defendant  received  30  guineas  in 
money  and  value." 
'    Rodwell,  in  support  of  the  rule,  contended 
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that  the  ileclaratton  xns  not  sufficiently  accu- 
raie  in  detcribinsr  the  orif^ioal  contract.  Tbe 
word  "  value  "  did  not  appear  in  the  declara- 
tion.  If  it  does  not  sufficiently  correspond 
with  the  original  contract  between  the  parties, 
then  it  is  a  &tal  variance,  and  tbe  plaintiff  must 
be  nonsuited. 

Parke,  B.— This  rale  must  be  discbari^ed. 
The  question  is  whether  this  was  not  an  sf^ree- 
meot  "  for  a  certain  price  or  sum."  Now,  al- 
thoufirh  it  mi^ht  bave  been  more  proper  to  say 
that  the  bargain  was  for  55/.  and  a  pair  of 
breeches,  still  I  think  it  is  clearly  a  sale  for  56/. 
1 6tf.  The  case  which  has  been  cited  of  Hande  v. 
Burton  is  precisely  in  point. 

Rule  discharged. 

Saxbif  V.  fFUkini,  Exch.  May  30,  1843. 


CHANCERY  SITTINGS, 

^/ier  Michaeimai  Term,  \Si3. 

Eorir  Cfianrtllnr. 
AT  Lincoln's  inn. 
Dec.  5,  S,  13,  18— 5^(}/f— .Appeal  Motions. 
Wednesday  Dec.  6\ 
Thursday    ....    7 

Saturday 9 

Monday 11 

Tuesday 12 

Thursday    ....14 

Friday 16 

Saturday 16^ 

Tuesday 49    Petitions. 

The  Court  will  not  sit  after  Friday  the  22d 
December. 


)  Appeals 


Muittt  of  tf)e  »olM. 


AT  TUK  ROLLS. 


-Motions. 


Pleas,  Demurrers,  Causes, 
Furtht^r  Directions,  and 
Exceptions. 


Dec.  6,  8.  13,  18. 
Wednesday  Dec.  6 

Thursday 7 

Saturday 9 

Monday II 

Tuesday 12 

Thursday 14 

Friday 15 

Saturday  16 

Tuesday 19    Petitions  in  Gen.  Paper. 

Consent  Causes,  Consent  Petitions,  and  Short 
Causes,  on  Wednesday  the  6th,  Tuesday  the 
12th,  and  Wednesday  the  20th  December, 
at  the  Sitting  of  the  Court. 


Vice 
Dec.  6, 

Wednesday 
Thursday    • . 


Saturday 

Monday  . . 
Tuesday  . 
Thursday 


AT  Lincoln's  inn. 

C^ancellar  at  englanlr. 

8, 13, 18— «Stf0/t— Motions. 
^  r  Pleas,  Demurrers,  Excep- 
y<     tions.  Causes,  and  Fur- 

"    '  L     ther  Directions. 

Q  rUnopp<i  Petitions,  Short 
\     Causes,  and  Causes. 

.•Ill  Pleas,  Demurrers,  Excep- 

. .  12  V     tions.  Causes,  and  Fur- 

. .  14  J     ther  Directions. 


i7^^o„  ic/Unopp*  Petitions,  Short 

^"^*y ;  •  ^H     Causes,  and  ditto. 

r  Pleas,  Demurrers,  Excep- 
Saturday    ....  16 <      tions.  Causes,  and  Fur- 

L     ther  Directions. 
Tuesday 19    Petitions. 

Friday  9> /  Unoppd  Petitions,  &  Short 

^  "^y ^^  t     Causes,  at  head  of  Paper. 


Witt  CbanrrUor  Anislit  Snicc. 

Dec.  5,  8 Seals — Motions  &  causes. 

f%_.  19  iQ  / Motionsaud  Bank- 

^^•*^'*^ \     rupt  petitions. 

Wednesday,Dec. 6 /Bankrupt  Petitions,    and 

Monday    1 1  \     Causes. 

r  Pleas,  Demurrers.  Excep- 
.  7 '       tions.  Causes,  and  Fur- 
ther Directions. 
Saturday  o/Unopp*  Petitions,   Short 

^*'"^^*y   ^1     Causes,  and  Ditto. 

Tuesday 12  [  Pleas,  Demurrers,  Exccp- 

Thursday 14  •<      tions.  Causes,  and  Fur- 
Friday  15  [     ther  Directions. 

Satu    av  ifi/Unoppd   Petitions,  Short 

^"^"    *y *^  t     Causes,  and  Ditto. 

Tuesday 19    Petitions  and  Causes. 

Wednesday ....  20    Bankrupt  Petitions. 


Thursday . 


Vtre  Cf^xnrrllflr  WiifftMm. 
Dec.  5,  8,  13, 18 . .     S^fflf— Motions  &  Causes. 
Pleas,  Demurrurs,  Excep- 


W*Hn.c*i-.,  n-o  ii  r  Pl«*«»  Demurrurs,  Excep 
K5..^'  7  \      tions  Causes,  and  Fur 

^^""^*y n     ther  Directions. 

<5«t«../i.„  o/UnoppO  Peiitions,   Short 

^'*"'^*y ^i     Causes,  and  Ditto. 

[i]  Pleas,  Dei 
,r  J.  tions.  C 
III     therDi 


Demurrer?,  Ex<-cp- 
Causes,  and  Fur- 
Directions. 


Monday  ..>...  11 
Tue«diiy  , 
'lliursday 

Friday 15 

«5.»„-^-«  ifif  Unoppd  Petitions,  Short 

Tuesday 19    Petitions  and  Causes. 

The  Courts  will  not  sit  after  Friday  the  22nd 
December. 


THE  EDITOR'S  LETrER  BOX. 


"A  Subscriber"  is  informed  that  the  first 
four  questions  as  to  due  service  of  Articles  of 
Clerkship  should  be  answered  up  to  the  expira- 
tion of  the  article's,  and  it  is  expected  that  the 
5th  question  should  be  answered  nearly  to  the 
time  of  the  examination. 

"  A  Subscriber"  enquires  whether  the  case 
Sandi  V.  Rugee,  8  Simon,  130,  in  which  it  was 
held  that  the  appointment  of  three  trustees  in 
the  place  of  one  was  i;ood,  has  been  overruled? 

We  think  that  F.  C.  may  be  examined  on 
the  completion  of  his  articles,  and  such  exami- 
nation will  be  sufficient  on  which  to  obtain  his 
admission  three  years  hence,  if  tbe  Jud{(e  deem 
it  proper  to  enlarge  the  time.  As  F.  0.  will 
continue  ensrafcd  in  the  profession,  such  order 
will  probably  be  granted. 


Slie  Hegal  ®tij$erliei\ 


SATURDAY,  DECEMBER  9,  1843. 


"  Qiiod  mnfris  id  sos 
Pelrtinftt,  ct  oescire  malnm  «scty  agitanktts. 


HORAT. 


EVIDBNCE  BBPORfi  THE  SELECT 

COMMITTEE  ON  LIBEL  AND 

DEFAMATION. 


We  baye  allready  given  the  Iteport  of  the 
Select  Committee  of  the  Lords  on  Libel  and 
Defamation,  of  laat  session,  and  the  act 
vhich  was  founded  thereon,  and  is  now  in 
operation :  but  perhaps  the  most  interest- 
ing portion  of  the  whole  inyestigation  on 
this  snbjeet  was  llie  evidence  taken  befmre 
the  committee,  and  as  we  have  not  seen  it 
adverted  to  in  the  public  printe,  we  are  in* 
daced  to  suppose  that  few  of  our  readers 
may  be  acquainted  with  it.  We  shdl, 
therefore,  make  some  extracts  from  it. 

The  persons  who  were  examined  were 
lawyers,  tis,  :— 

Lord  Broughsmj 

Lord  Denman, 

Lord  Abinger, 

Lord  Campbell, 

The  Lord  Advocate  (Macniel), 

Mr.  SUrkie, 

Mr.  B.  Ker, 

Mr.  Lonsdale  (the  Secretary  of  the  Cri- 
minal Law  Commission), 

Mr.  C.  Lewis  (the  Poor  Law  Commis- 
sioner), 

Mr.  Hall  (the  Police  Magistrate), 

Mr.  Greenwood  (ditto), 

Mr.  Henry  (ditto), 

Mr.  Borthwick    (an   Advocate  at  the 
Scotch  bar), 

Mr.  Seijeant  lyOyly, 

Mr.  Dobie  (the  Solicitor), 
and  gentlemen  connected  with  the'^press, 
viz:— 

Dr^  Giffiord  (editor  of  the  Standard),  ^ 
voL,xxvn.-Ko.  819 


Mr.  Black  (editor  of  the  Morning  Chroni" 

icle). 
The  late  Mr.  Murray  (the  bookseller), 
Mr.  Fonblanque  ^ditor  of  the  Examiner), 
Mr.  Brown  and  Mr.  Gedge  (proprietors 

of  provincial  papers), 
Mr.  Rintoul  (editor  of  the  Spectator), 
Mr.  Blackburn  (an  editor  of  the  Globe), 
Mr.  Young  (proprietor  of  the  Sun), 
Mr.  Robertson  (formerly  editor  of  the 

London  and  Westminster  Review). 
We  cannot  attempt  to  give  even  a  sum- 
mary of  the  evidence  of  each  of  these  per- 
sons ;  we  shall  only  select  some  portions  as 
they  occur,  which  appear  to  us  likely  to 
amuse  or  instruct.  We  begin  with  Lord 
Brougham,  w  ho  points  out,  with  his  usual 
distinctness,  one  of  the  abuses  permitted  by 
certain  magbtrates  in  the  city  of  London, 
of  their  poUce  jurisdiction. 

'*  The  tiUtnif  ma^stra'e  is  approached  by  a 
party  who  thinks  that  he  has  a  case  a^nst  ano- 
ther, —  it  has  become  a  resriilar  mode  of  pro- 
ceedinir,  and  hai  obtained  the  nameofatkinir 
adrice'*  of  the  sitting  maorittrate,  —  the  tittinir 
naipstrate  knows  full  well,  and  his  clerk  ought 
to  know,  being  a  professional  man,  that  there 
la  no  one  course  so  plainly  required  of  him  to 
take,  as  to  shut  the  mouth  nt  once  of  the  ap. 
plicant,  and  to  say  he,  the  magistrate,  has 
nothing  to  do  with  the  c«e,  mt&  mrr^t  to 
hear  a  word  about  it.  A  noble  duke  was  lately 
charged  by  a  party  before  the  Lord  Mafor, 
with  keeping  a  poor  man's  freehold  from  him. 
although  he  was  on  the  parish  while  the  duke 
was  in  possession  of  his  estate.  Every  one 
knows  that  this  is  one  of  those  numberless 
claims  which  on  every  estate  in  England  is 
made  by  parties  in  the  neighbourhood  from  ig- 
norauce  of  the  Jaw.  To  some  part  nf  the 
property  this  poor  man  very  likely  belii^ved 
that  he  was  entitled,  and  went  to  the  Lord 
Mayor  to  call  upon  him,  in  the  absence  of  the 
party  possessing  the  frpehold,  to  try  an  action 
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of  ejectment  in  the  county  of  Northumberland. 
Any  thinj(  more  absuni  or  more  manifestly 
preposterous  than  ihe  Lord  Mayor  allowing 
that  to  be  gone  into,  cannot  be  conceived.  In- 
stead of  stopping  it,  the  Lord  Mayor  instantly 
allowed  the  whole  merits  of  the  case  to  be  stated 
in  the  absence  of  the  noble  duke,  and  accom- 
panied the  statement,  if  I  rightly  recollect,  with 
interruptions  of  bis  own  comments  upon  the 
statement,  and  against  the  proprietor.  He  then 
ordered  the  great  seal  of  the  city  to  be  brought, 
and  ordered  the  clerk  to  write  a  letter  to  the 
noble  duke,  calling  upon  him  to  shew  cause 
why  he  should  retain  this  freehold,  or  to  some 
such  effect.  Nothing  but  ridicule  can  properly 
attach  to  such  a  proceeding  as  this.  But  there 
was  another  case  of  a  graver  kind,  which  I  dis- 
tinctly remember :  the  widow  of  a  noble  person 
had  fallen,  after  his  death,  into  very  low  habits, 
and  associated  with  a  common  soldier  of  the 
Guards.  Fiom  charitable  motives  the  late 
King  George  the  Fourth,  a  personal  friend  of 
the  deceased  husband,  vested  in  a  noble  earl 
and  a  noble  viscount  the  sum  of  two  pounds,  or 
fifty  shillings,  I  forget  which,  a  week,  to  be 
giten  to  her,  in  order  to  keep  her  from  coming 
upon  the  parish  of Marytehone,  in  which  one  of 
those  noble  persons  was  an  active  vestryman. 
They  held  the  money  upon  this  trust,  that  they 
were  never  to  anticipate  above  two  weeks  at  a 
time,  because  her  paramour  would  have  spent 
'the  money  had  they  dune  so.  The  first  lime 
she  i^as  in  want  of  supplies,  which  was  almost 
iilll mediately  after  the  ari^ngement,  she  betook 
herjcifto  the  sitting  magistrate,  to  "ask  his  ad- 
vice." The  Lord  Mayor  instiiotly  went  into 
the  complaint,  with  which  he  hod  no  more  to 
do  than  he  had  with  any  suit  in  the  Court  of 
Chancery.  He  interrupted  every  statement  of 
this  woman  with  the  strongest  expressions  of 
blame  of  those  noble  persons,  the  trustees^  such 
as  this :  '*  Is  it  to  be  believed  or  endured  that 
noblemen,  enjoying  every  comfort  of  life,  should 
take  a  miserable  pittnnce  from  this  poor 
widowed  woman;**  for  that  was  the  charge. 
This  statement,  necessarily  in  the  absence  of 
those  individuals,  and  which  one  word  from 
tliem  would  have  put  out  of  cpurt,  but  which 
never  ought  to  have  been  in  court  in  any  way 
for  a  single  moment,  either  in  their  presence, 
or  in  their  absence,  was  published  in  the  po- 
lice  reports,  and  was  copied  in  every  newspaper 
in  England^  Scotland  and  IrelaDd>  anri  no  one 
ever  doubted  that  it  was  true,  while  it  was 
every  where  read  for  about  six  wetks.  Other 
proceedings  have  taken  place  lately  before  the 
Lord  Mavor  very  much  of  a  similar  description, 
thongh  with  the  particulars  of  tiiose  I  am  not 
so  well  acquainted^  as  with  the  above. 

And  his  Lordship  says  he  pointed  out  this 
state  of  things  to  Lord  Melbourne  when 
Home  Secretary,  and  it^at  no  such  thing 
has  since  happened  in  Uie  Westminster  or 
Southwark  oltices,  vhick  is  confirmed  by 
Mr.  ilall,  Mr.  Greenwood,  and  Mr.  Henry. 
Mr.  Hall  is  asked — 

Has  it  ever  occurred  tu  you  to  have  pcj'sous 


come  to  ask  advice  of  the  magistrate,  as  it  is 
called,  on  a  matter  in  which  he  had  not  juris- 
diction?— Repeatedly;  the  practice  is,  how- 
ever, less  frequent  than  it  was. 

Upon  civil  matters,  and  upon  questions  of 
property,  with  which  he  bad  no  concern? 
Upon  a  variety  of  questions  of  which  I  could 
take  no  cognizance  whatever. 

What  course  have  you  pursued  in  those  cases  ? 
I  have  invariably  refused  to  hear  the  appli- 
cants ;  and  by  displaying  firmness  they  have 
sometimes  immediately  withdrawn,  apparently 
dissatisfied ;  at  other  times  I  have  been  obliged 
to  tell  them  that  if  they  persevered  al^er  the  ex- 
pression of  my  opinion,  I  should  not  hesitate 
to  cause  them  to  be  forcibly  removed. 

Are  all    those  attempts   made    to  obtain  a 
hearing  in  matters  not  within  your  jurisdicrtioa 
ex  parte  in  the  absence  of  the  person  com- 
plained of, — Invariably  in  the  absence  of  the 
party  complained  of. 

Suppose  unwarily  you  allow  thena  to  proceed, 
would  it  have  been  in  the  presence  of  the  re- 
porters of  the  newspapers? — ^The  probability 
18,  that  it  wotdd  have  been  in  their  presence, 
as  they  are  scarcely  ever  absent. 

Could  you  easily  have  prevented  the  publi- 
cation, if  the  parties  had  been  heard  by  you  ? 
—Certainly  not. 

So  that  all  those  ejp  parte  statements,  withoat 
notice  to  the  other  party,  and  behind  the  back 
of  the  other  party,  must  have  gone  forth  to  the 
public  ?— They  certainly  must. 

That  would  be  a  very  convenient  method  of 
libelling,  would  it  not  ? — It  has  often  occurred 
to  me  that  maliciously  disposed  persons  might 
adopt  that  course  as  a  very  ready  mode  of 
libelling. 

We  must  give  another  extract  from  Lord 
Brougham's  evidence  before  the  Libel  Com- 
mittee of  1834. 

The  late  Duke  of  Queensberry  was  a  great 
alarmist  in  1792,  like  many  other  very  oohle, 
very  rich,  and  very  honourable  men.  He 
thought  there  was  an  end  of  all  things,  and  he 
used  to  be  almsing  principally  the  seditious 
writings  of  the  day,  giving  them  and  their  au- 
thors ill  names  in  great  abundance  and  variety, 
as  infamous,  detestable,  abominable — when  one 
day  some  toad-eater  who  attended  his  person, 
added,  *' Ay,  indeed,  and  full  of  such  fnlse- 
hoods."  '*  No,"  said  the  Duke,  •*  not  false- 
boods-^they  are  all  so  true ;  that  is  what  makes 
them  so  abominable  and  so  dangerous.''  Ifhij 
grace  had  fell  all  that  was  said  on  the  corrup- 
tions of  parliament  and  office  to  be  groundless, 
he  would  have  let  them  write  on  in  the  same 
strain  to  the  end  of  time;  but  be  was  too  saga- 
cious not  to  be  aware  that  the  state  of  the  re- 
presentation was  not  such  as  it  ought  to  be,  and 
he  wisely  dreaded  the  effects  of  such  a  topic 

{)owerfully  handled.  I  am  quite  sure  the  pub- 
ications  alluded  to Jn  this  pxamination  are  not 
merely  for  the  lowerJ^ters  r  but  it  is  only  fair 
to  the  weekly  papers  to  say,  that  they  are 
far  frpm  having  a  monopoly  of  slander  and 
falsehood.  On  the  contrarv.  the  last  publi- 
cation of.  this  description  1   have  seen,  and 


about  tlie  cfrossest  and  mosit  absnnl  I  ever 
>avv  aay  where,  was  in  a  learned  work  of 
great  pretensions  carried  on  by  seliolars,  and, 
it  is  said,  by  persons  connected  wiih  office, 
ft  £:ave,  ainoni;  otber  ridiculous  slanders,  u 
very  claliorate  and  proHx  comparison  between 
myself  and  Jiidf^e  JefTeries,  to  whom,  it  seem«, 
uy  re:ieuiblance  is  in  every  rc!<pect  complete  ; 
ami  110  doubt,  it  is  true,  that  I  am  ChancpHor, 
am) so  was  Judj^e  JefTeries  ;  and  ihe  publication 
in  qiiesiiun  may  in  the  same  way  be  said  to  rc- 
sernide  the  Iliad  in  every  respect,  for  both  are 
works  of  pure  fiction,  and  there  ends  the  like- 
ness. I  certainly  cannot  pretend  to  have  his 
abilities,  nor  have  J,  I  trust,  any  one  of  his 
otber  qualities.  It  is  there  said  that  I  resembled 
him  in  my  love  of  tyranny,  in  iieinor  the  reaiy 
tool  of  every  despot,  and  also  that  I  imitated 
liim  in  his  habit')  of  intemperance,  the  utter 
fdhehood  of  which  is  known  to  the  hundreds 
of  persons  I  daily  associate  with,  as  well  as  to 
hU  their  senrants  and  to  every  servant  I  ever 
had.  Indeed  there  cannot  be  a  more  ridicu- 
lous absurdity.  It  is  insinuated  that  I  appeared 
intoxicated  in  the  House  of  Lords,  an  untruth 
which  has  no  other  ori^n  than  the  excuse  ^iven 
by  a  respectable  daily  paper  for  not  reporting 
a  speech  of  mine  last  session.  Some  of  the 
Lords  insisted  upon  the  editor  being  brought 
to  the  bar,  which  I  would  not  permit.  I  am 
aware  that  there  is  a  new  doctrine  of  late,  that 
if  you  do  not  prosecute,  you  admit  the  truth 
of  the  statement.  In  the  present  ease  you  may 
know  how  inapplicable  such  a  rule  is,  for  it 
happened  that  day  that  1  had  tasted  nothing 
but  tea  for  breakfast,  and  no  fermented  liquor 
whatever,  not  having  dined  till  I  left  the.  house 
late ;  and  there  could  be  no  mistake  of  the  day, 
for  I  never  in  my  life  tasted  above  three  glasses 
of  wine  in  water  before  going  to  the  House. 

Dr.  Gilford  gives  a  curious  account  of  the 
difficulty  with  which  a  newspaper  editor 
has  to  steer  clear  of  libel. 

The  only  action  that  ever  succeeded  against 
newspapers  with  which  I  have  been  connected 
for  four-and -twenty  years, — and  that  is  saying 
Jomeihing, — the  only  action  in  which  we  were 
defeated  was  the  result  of  a  pure  accident, 
merely  a  mechanical  accident,  throwing  one 
paper  into  the  box  instead  of  another.  We 
made  an  apology,  aiid  offered  even  a  certain 
sum  of  money,  50/.,  and  to  pay  costs ;  and  the 
*n)wer  of  the  plaintiff*  wa^,  that  he  wanted  da- 
wages  and  not  an  apology.  The  great  hard- 
ship to  which  newspapers  are  subject  is  this, 
ihat  we  are  exposed  to  more  swindlers  than  your 
Lnrdship:*  would  believe,  who  write  libels  on 
dieinselvcs,  and  send  them  to  us  for  the  sake  of 
founding  actions.  This  has  happened  to  myself 
repeatedly.  And  when  your  Lordships  re  mem - 
her  that  an  editor  sometimes  receives  from  50 
10  100  letters  a  day,  and  that  those  must  all 
pasn  under  one  eyej  for  a  reason  which  I  will 
^'xplain  presently>it  will  be  obvious  to  your 
l-'^rdships  that  accident  must  sometimes  arise  j 
i»nd  I  confe-s  that  I  think  it  a  miracle,  and  no  1 
*«»all  ciedii  to  my  diligence,  that  in  tour-and  I 
^»^ejity  years  f  have  been  but  once  entrapped.  | 
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A  CUS6  distinctly  stated  sometimes  is  more  use- 
ful than  any  amount  of  general  assrtion.  About 
twelve  years  ago  a  person,  named  Douglas, 
wrote  a  letter  to  the  Standard,  enclosing  a 
paragraph  descril)icg  a  fraud  committed  by  one 
Dou:rlas  (himself )  stealing  a  gig.  The  para- 
graph was  thrown  aside.  At  (hat  titne  there 
were  a  multitude  of  actions  by  swindlers 
against  the  newspapers,  and  before  1  had  got 
Ibis  paragraph  I  had  determined  to  have 
nothiri«r  to  do  with  swindlers.  I  think  I  wrote 
a  general  notice  that  as  juries  were  so  fdvoura- 
ble  to  swindlers  in  libel  action?,  the  public  must 
take  care  of  themselves,  and  that  we  would 
give  no  further  warning.  However,  this  para- 
graph was  thrown  aside  in  the  office  ;  a  friend 
came  in,  and  saw  it;  he  happened  to  know 
Doiijihw's  handwriting;  he  staled  it  to  me  to 
be  Douglas's  handwriting.  I  sent  a  message 
to  Dougbis,  whose  aildress  this  person  knew; 
Douglas  confessed  that  it  was  his  handwriting, 
and  said  it  was  a  go  id  juke. 

The  following  extract  from  the  same  gen- 
tleman's  evidence  is  worthy  of  much  con- 
sideration. 

"The  middling  classes  have," he  says,  "  I 
have  no  douht,  greatly  improved  in  the  last 
few  years  ;"  and  he  is  asked. 

In  what  respect?— In  respect  to  their  morals 
their  manners,  and  their  tastes.  I  believe  that 
one  nobleman  present  has  the  praise  of  much 
of  it,  and  I  believe  that  the  evangelical  clergy 
have  the  praise  of  more;  but  they  have  co-ope- 
rated. 4t  is  a  glorious  thing  to  see  the  books 
which  are  now  in  demand,-.Sir  Waller  Scolfs 
novels  and  the  best  religious  books.  A  book- 
seller in  a  humble  neighbourhood,  and  in  hora- 
ble  circumstanoeiB,  told  me  that  the  book  most 
frecfuently  applied  for  to  him  wa*  a  vefy  ab- 
struse theological  book,  "Butler's  Analogy." 
there  is  a  shilling  edition  of  it  published  s  and 
all  religious  bookst  are  much  more  in  demand 
than  formerly. 

Then  you  think  that  there  is  less  taste  among 
the  middle  orders  for  scandalous  or  liliellous 
publications  than  there  was  twenty  years  ago? 
Infinitely.  I  should  say  that  there  is  no  taste 
among  them  for  such  publications. 

Are  you  aware  that  of  all  the  cheap  publica- 
tions of  the  Useful  Knowledge  Society,  the  one 
that  has  sold  the  most,  except  Sir  Charles  Bell's 
Animal  Mechanics,  were  the  Treatises  upon 
the  Polarisation  of  Light,  which  is  a  most  ab- 
struse subject,  and  a  dithcult  subject  to  treat  ? 
I  was  not  aware  of  that. 

When  you  say  that  the  middle  clashes  have 
very  much  improved  of  late,  are  you  aware 
that  there  has  existed  for  many  years,  for  up- 
wards of  a  century,  in  the  eastern  part  of  Lon- 
don, a  society  of  arlizans,  who  meet  once  a 
week,  called  the  MMheitiatical  Club,  artd  which 
reads  the  most  abstrase  mat.hematical  works, 
and  have  complained  to  the  Useful  Knowledge' 
Society  tliat  they  did  not,  upon  some  subjects, 
go  deep  enough  ?— I  am  not  aware  of  that. 

When  you  speak' of  the  improvement  in  the 
G  2 
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middle  classes  of  society,  arejou  aware  tbat  the 
paper  by  far  the  most  sold,  of  which  from  sixty 
to  sixty-one  thousand  are  sold  weekly,  is  a 
paper  full  of  the  most  violent  and  outrageous  at- 
tacks upon  all  public  persons,  and  upon  all 
public  measures,  and  above  all,  upon  reliffion  ? 
—My  notion  of  the  middle  class  goes  very  low, 
below  even  my  own  condition ;  bat  I  do  not 
believe  that  that  paper  is  at  all  generally  read 
in  the  class  that  I  would  call  the  middle  class ; 
I  believe  it  is  readonly  io  the  very  lowest  class. 

We  may  next  go  on  to  Mr.  Black's 
eridence,  who  is  asked  whether  he  approves 
of  the  present  state  of  the  kw  of  libel : 

1  may  not  approve  of  it  exactly  ;  but  it  is 
like  any  thinsf  else  that  one  has  been  used  to. 
One  gets  ways  of  meeting  the  evils,  and  becomes 
disposed  to  put  up  with  them  rather  than  fly  to 
a  remedy  that  one  is  not  alvvays  sure  may  not 
lead  to  other  evils ;  but  there  are  certainly  a 
^reat  many  evils  in  the  present  state  of  the  law. 
Practically,  however,  there  are  not  so  many ; 
for  instance,  with  respect  to  public  libels,  from 
the  mildness  of  the  government  since  about 
1820,  we  have  in  this  country  been  very  lilile 
plagued  with  them.  Nobody  would  ever  think 
of  prosecuting  the  case  for  which  Mr.  Perry 
was  prosecuted  in  1807,  when  he  went  to  issue, 
contrary  to  the  advice  of  Mr.  Spankie,  and  pled 
his  case  himself,  and  was  acquitted  ;  but  many 
good  lawyers  thought  that  IVIr.  Perry  was  very 
rash  in  not  endeavouring  to  make  his  peace 
with  the  government. 

No  inconvenience  arises  practically,  as  far  ns 
public  libels  are  concerned  ?— No.  A  few 
years  ago  the  ('outier  newspaper  was  threatened 
by  Mr.  O'Connell,  under  Judge  Johnson's  law, 
to  have  a  case  tried  in  Ireland,  and  he  might 
have  done  it  if  he  had  chosen  ;  but  he  is  a  pla- 
cable man,  though  very  warm  in  his  temper, 
and  upon  some  remonstrances  being  made 
to  him,  though  it  was  a  very  sharp  libel,  he 
abandoned  the  idea;  but  he  certainly  could 
have  convicted  the  Courier  in  Ireland;  and 
unythinir  written  in  the  Chronicle  upon  some  of 
tlie  subjects  very  warmly  discussed  in  Ireland 
might  at  any  time  be  tried  in  an  Orange  county. 
We  are  liable  to  be  taken  over  to  the  county  of 
Fermanagh,  for  instance,  where  we  should  be 
as  certainly  convicted  as  any  thing  could  possi- 
bly be  I  tbat  is  an  unplea!<ant  state  of  the  law. 

When  you  say  Judge  Johnson's  law,  do  you 
mean  the  law  as  laid  down  by  Judge  Johuscm  ? 
—No ;  an  act  made  to  catch  Judge  Johnson. 

Probably  this  is  the  act  which  was  alluded 
to  at  the  close  of  last  session  by  Lord 
Brougham,  as  allowing  political  offences 
committed  in  Ireland  to  be  tried  in  this 
country ;  and,  of  course,  v^ce  versd. 

According  to  Mr.  Black  it  is  a  fortunate 
thing  for  a  man  in  bad  circumstances  to  be 
libelled :  he  may  make  a  good  livelihood 
out  of  the  malice  of  his  foes : 

There  was  a  ease,  for  instance,  of  Mr.  Perry, 
when  he  was  the  editor  of  the  Morning  Chroni- 
cle^  he  put  in  a  report  of  a  police  latie  which 


was  eat  parte^  in  which  slfttements  had  bee 
made  against  a  butcher  at  Islington.  The  man 
came  and  said,  *'  You  have  ruined  me."  Mr. 
Perry  said,  **  I  think  it  is  a  very  hard  ease,  here 
is  50/.  for  you."  The  man  (hen  brought  actions 
against  several  papers,  an<l  got  damages.  It 
cost  the  Courier  800/,,  and  he  went  against 
several  other  papers. 

Does  not  it  appear  to  yon  to  be  perfectly 
fair,  that  as  every  newspaper  tbat  copies  a 
slander,  does  mischief  to  the  person  slandered, 
it  therefore  ought  to  be  answerable  i — ^Yea ;  but 
if  the  man  gets  reparation  for  the  mischief 
from  every  paper  all  over  the  country,  he  will 
make  a  fortune  by  it. 

"There  are  many  cases,**  continues  Mr. 
Black,  "  where  even  the  publicity  of  prosecu- 
tion is  a  much  crreater  'punishment  than  any 
thing  else.  Th«re  was  the  case  of  a  physicisn 
who  came  to  me  the  other  day  about  eij^hty 
or  ninety  years  of  age ;  he  was  stated  in  some 
paragroph  in  one  .of  those  ephemeral  things 
that  start  up  in  London  every  day,  to  have  been 
very  assiduous  in  his  attendance  upon  two 
beautiful  young  ladies,  more  than  in  his  profes- 
sional capacity  was  usual  with  physicians ;  he 
came  to  me  in  the  ijrreatest  distress,'  and  I  told 
him  the  only  thing  he  could  do  would  be  to  say 
nothing  about  it ;  but  if  he  had  chosen  to  pro- 
secute I  have  no  doubt  he  would  have  got 
damages." 

Suppose  a  young  lawyer,  or  a  yonng  physi- 
cian, writes  to  his  father  in  the  country,  and 
says,  "  you  inm-t  positively  increase  my  'allow- 
ance ;  I  have  been  at  the  bar  eight  years,  and 
though  I  appear  to  the  public,  from  accidental 
circumstances^  to  have  busines;^,  my  business  in 
reality  is  worth  nothinL'';  it  is  not  in'*rea8in|r  • 
it  is  diminishing,  and  I  have  no  hope  of  its  in- 
creaiiing."  Nuihin*;  could  be  more  injurious 
to  that  individual  than  the  publication  of  that 
letter,  and  it  would  be  exceedingly  painful  to 
his  feliengs.  Now,  if  he  were  a  well  known 
man, — somebody  who  had  made  a  figure  in 
parliament,  though  not  at  the  bur,— supposing 
that  were  published  in  one  paper,  do  not  vou 
believe  that  every  other  paper  would  publish 
tliat  letter,  merely  because  it  had  appeared, 
and  that  they  munt  crive  priority  of  intelligence 
and  fullness  of  information  to  the  public,  the 
puldic  caring  for  nothing  so  much  as  reatiing 
letters  or  anecilotes  of  people  with  great 
names  ?— It  is  an  hypoiheticul  case,  and  I  can 
only  irive  a  conjectural  answer. 

The  following  testimony  of  Mr.  Black  to 
the  importance  of  the  public  press,  is  worth 
extracting. 

It  may  be  said,  you  are  not  the  judge  in  such 
cases;  but  I  apprehend  that  in  this  country 
every  ihing  is  brought  to  the  bar  of  public  opin- 
ion. The  speeches  in  the  House  of  Commc^na 
and  in  the  House  of  Lords  are  not  addressed  to 
the  House  but  to  the  public.  I  think  that  what 
Mr.  Wyndham  saifl  is  quite  true,  that  the  press 
has  made  this  country  a  democracy.  The 
members  of  the  House  of  Commons  address 
their  constituents  through  the  newspapers.  He 
stated  what  is  perfectly  true  in  my  opinion. 
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We  do  not  occupy  ourselves  with  any  trifliniir 
matters ;  the  cases  we  occupy  ourselves  with 
are  cases  of  some  consequence,  because  a  man 
morin^  in  private  life  nobody  would  care  about. 
Is  it  not  the  practice  that  newspapers,  when 
they  have  once  by  misinformation  assailed  a 
person's  <:haracter  with  statements  of  any 
thin^  that  turns  out  afterwards  to  be  ex- 
plained, nevertheless  are  exceedingly  slow 
10  contradict  or  retract  their  statement,  for 
fear  of  injorinif  their  own  character  ? —  1 
do  not  say  that  that  is  the  practice ;  I  hsve 
seen  it  in  some  papers ;  I  have  seen  a  f^real 
wish  to  l>e  deemed  infallible  i  but  I  suppose  that 
trait  is  not  connected  with  newspapers  particu- 
larly,  but  belongs  to  human  nature.  Few 
people  are  very  fond  of  admittins^  an  error, 
more  particularly  when  they  are  likely  to  lose, 
by  being  thought  capable' of  error ;  but  I  should 
n'lt  say  that  that  was  general.  I  have  seen  a 
great  deal  of  candour  displayed  iii  newspapers 

And  he  says  afterwards,  "  we  are  liable  to 
all  kinds  of  misinfonnation :  I  have  hun- 
dreds of  times  made  a  statement  that  I  was 
wrong,  and  had  been  'misinformed."  The 
whole  of  this  gentleman's  testimony  is 
straightforward,  and  full  of  useful  informa- 
tion. We  shall  conclude  with  one  other 
extract,  with  which  we  must  also  close  this 
article  ;  but  it  is  possible  we  may  return  to 
this  blue-book  once  more. 

Speaking  of  Hone's  trial  for  blasphemy, 
he  says— 

1  t>elieve'so.  I  have  not  attended  particu- 
larly to  the  case.  1  believe  that  the  eflTect  both 
<if  li'is  trill  and  of  the  trial  of  Curiile,  who  read 
in  the  course  of  bis  tridl  the  Age  of  Reason, 
was  to  disseminate  those  things  very  much 
more,  because  in  the  publication  of  the  report 
of  the  trial,  those  works  were  inserted,  and 
many  of  the  libels  of  Mr.  Taylor  were  exceed- 
ini^ly  oOeusive.  He  contrived  to  live  well; 
he  was  well  clotheil  and  well  fed.  It  Aeems  to 
me  thttt  in  some  of  the  late  prosecutions  for 
very  offensive  libels  in  Holywell  Street  in  the 
Stmml,  a  course  has  been  sanctioned  by  some 
of  the  magistrates  that  might  lead  to  very  seri- 
ous consequences.  A  man  takes  great  offence 
at  seeing  a  placard  in  the  window,  and  goes  and 
seizes  upon  this  pUcard.  It  happened  that 
there  was  a  boy  in  the  shop  at  the  time ;  but 
if  some  sturdy  individuals  hail  been  in  the  shop, 
they  would  have  knocked  him  down.  There 
wat  the  rase  of  a  man  well  known  to  the  late 
Mr.  Sheridan,  and  to  the  late  Lord  Moira,  Felix 
McCarthy,  who  was  employed  as  the  responsi- 
ble editor  for  a  newspaper  set  up  in  London  for 
the  express  purpose  of  libelling ;  I  think  it  was 

the >.    He  was  a  powerful  man,  about 

peven  feet  hi^h/  people  used  to  call  him  the 
Duke  of  St.  Giles's ;  he  could  at  any  time  bring 
down  some  1000  people  from  St.Gile8*s ;  am)  he 
was  commonlv  said  to  be  the  head  of  the  Clan 
McCarthy.  I'his  man  got  about  three  guineas 
and  a  half  a  week  for  being  the  responsible 
editor  of  this  paper;  and  when  anybody  came  in 
with  a  horsewhip  to  ask  for  the  editor,  he  rose 


up  and  said,  "  I  am,"  and  the  parly  bolted  out 
as  quickly  as  possible.  Suppose  this  man  In 
Holywell  Street  had  had  a  strong  roan  of  that 
sort  in  his  shop,  it  would  have  led  to  very  seri- 
ous consequences. 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

ARRBST8  ON   MESNB   PROCESS. 

In  Harvey  v.  (TMeara,  7  Dowl.  P.  C.  725, 
Coieridge,  J.,  says,  "It  may  often  happen, 
and  in  thw  case  it  may  so  happen,  that  the 
means  of  securing  the  debt  may  be  lost  by 
a  refusal  to  order  the  arrest ;  the  Judge 
may  wait  for  evidence  of  a  design  to  leave 
the  country  till  it  is  too  late  to  prevent  its 
accomplishment,  but  still  he  must  deal  with 
the  act  1  &  2  Vict.  e.  1 10,  as  he  finds  it 
worded.  Its  general  intent  is  to  abolish 
arresta  on  mesne  process,  the  cases  provided 
for  by  the  3d  and  7th  exceptions  are  but 
exceptions,  and  he  must  see  the  case  fairly 
brought  within  them."  In  a  recent  case, 
an  order  was  obtained  from  Gumey,  B.,  fbr 
holding  the  defendant  to  baQ,  under  1  &  2 
Vic.  c.  110,  s.  3,  the  affidavit  on  which  the 
order  was  obtained,  which  was  made  by  the 
plaintiff,  stated,  "  that  the  [deponent  had 
been  informed  by  one  Isaac  Davis,  of  97, 
Bond  Street,  in  the  county  of  Middlesex, 
whom  he  knew  to  be  the  intimate  friend  oi 
the  defendant,— and  which  information  the 
plaintiff  believed  to  be  true— that  the  de- 
fendant intended  to  leave  Engknd  for  Brus- 
sels, in  the  kingdom  of  Belgium,  and  that 
from  day  to  day  it  was  uncertain  at  what 
time  he  would  leave,  and  that  he  might 
even  have  left  at  the  time  of  swearing  the 
present  affidavit."  On  an  application  to 
rescind  the  above  orders,  Parke,  B.,  said, 
"  We  think  evidence  of  this  nature  is  a  suf- 
ficient foundation  for  orders  like  the  pre- 
sent, and  it  is  every  day's  practice  to  make 
them  on  such  evidence.  In  many  cases  it 
might  be  difficult,  if  not  impossible,  to  pro- 
cure better  ;  and  if  we  were  to  establish 
such  a  rule  with  respect  to  these  affidavits, 
we  should  render  the  statute  a  dead  letter. 
There  is,  however,  this  limitation  to  hear- 
say evidence,  that  no  judge  ought  to  make 
an  order  of  this  description  merely  upon 
the  plaintiff's  swearing  that  he  is  informed 
and  believes  that  the  defendant  is  about  to 
leave  the  country ;  the  plaintiff  should  be 
required  to  state  in  his  affidavit  the  name 
of  the  person  giving  him  that  information. 
The  Judge  then  has  before  him  information 
which  the  defendant  has  the  means  of  after- 
wards explaining  or  denying,  and  if  he  can 
do  so  he  will  of  course  be  dischai^ed.  Cib  • 
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EXECUTORS     ALLOWANCES. 

A  DIFFICULTY  frequently  arises  to  execu- 
tors 88  to  what  is  the  prcuper  sum  to  be  al- 
lowed for  the  funeral  of  the  testator.  In  a 
late  case  this  came  before  the  Vice  Chancel- 
lor  Bruce.  In  an  estate  in  which  the  prin- 
cipal items  were.  Barn  Hall  estate,  6000/., 
that  of  Page's  about  1500/.,  and  the  per- 
sonalty about  4000/.,  after  payment  of 
debts,  the  expences  of  the  fWneral  were  al- 
lowed to  amount  to  145/.,  including  20/. 
for  a  tomb-stone,  and  the  Master  in  his  re- 
port allowed  only  100/.  SiriT.  Bruce,  V. 
C.,  said,  "  I  have  considered  the  question 
as  to  the  funeral,  with  a  wish,  if  possible,  to 
allow  the  executors  something  more  than 
the  Master  has  done,  but  I  cannot  see  my 
way  clearly  to  diflfer  from  him.  After  at- 
tending as  far  as  reason  would  allow,  to  the 
wishes  of  the  family,  and  to  all  the  demands 
of  decency  and  propriety,  not  forgetting 
the  matter  of  the  tomb-stone,  I  cannot  ar- 
riye  at  the  conclusion  that  the  Master  is 
wrong ;  I  must  see  that  he  is  wrong  before 
I  differ  from  him.'* 

Charges  also  by  trustees  for  money  laid 
out  in  luxuries  under  colour  of  maintenance, 
and  for  money  unnecessarily  expended  in 
pulling  down  and  re-building  a  house,  were 
disallowed.  The  Master  found,  with  respect 
to  the  education  of  the  daughter  of  the  tes- 
tator, that  he  had  a  governess  residing  in 
his  family  at  a  salary  of  25  guineas  per  an- 
num, and  that  he  also  employed  music  and 
drawing  masters  to  attend  and  instruct 
them ;  that  after  the  death  of  the  testator, 
the  defendant,  the  executor,  continued  to 
provide  governesses  and  mastera  in  the  same 
manner  as  the  testator  had  done  ;  that  from 
Michaehnas,  1827,  to  February,  1830,  the 
daughters  were  placed  under  the  tuition  of 
a  Mr.  Gray,  a  dissenting  minister,  at  the 
rate  first  of  100/.,  and  then  of  120/.  per  an- 
nuTK,  and  that  in  February  they  went  home. 
And  the  Master  further  found  that  the  de- 
fendant, the  executor,  purchased  out  of  the 
testator's  estate,  and  maintained  a  four- 
wheel  poney-carriage  and  poney,  for  the 
use  of  the  widow  and  her  daughters  during 
their  residence  at  High  House,  and  a  gig 
and  ponies  for  the  use  of  the  daughters  af- 
ter liigh  House  was  given  up.  The  Master 
considered  the  poney  carriage  and  poneys 
to  be  luxuries,  and  disallowed  them.  An 
exception  was  tiiktm  to  his  report,  but  it 
was  overruled.  B/idtji  v.  Broic/i,  2  Yo.  & 
Col.  181. 


FORENSIC  MEDICINE. 

It  has  been  said  by  some  that  there  is  no 
information  which  comes  amiss  to  a  law- 
yer—that if  he  could  acquire  a  knowledge 
of  all  arts  and  sciences,  and  possess  a  fa- 
miliar acquaintance  in  omni  scibili  et  de 
quolibel  ente,  it  all  would,  some  day  or 
other,  come  into  play,  and  turn  to  good 
account  in  his  daily  practice :  which  say- 
ing, if  considered  for  a  moment,  is  simply 
one  of  those  venerable  truisms  which,  if 
gravely  uttered,  sometimes  pass  for  original 
reflections.  It  is  quite  clear,  that  if  to  a 
complete  knowledge  of  one's  own  profes- 
sion, that  of  any  other  be  added,  it  can  do 
no  harm,  and  may  do  some  good ;  but  this 
is  no  reason  why  a  lawyer  ^uld  work  in 
a  dock-yard*  as  Peter  the  Great ;  because 
possibly,  a  knowledge  of  ship-building 
might  enable  him  to  gain  some  future 
cause  committed  to  him.  To  all  ordinary 
professional  men,  let  us  be  assured  the  dif- 
ficulty is  to  master  the  one  thing  needful— 
a  sufficient  and  competent  knowledge,  not 
of  the  law,  but  of  the  one  department  which 
is  intended  to  be  chiefly  followed.  This 
remark  is  perhaps  more  applicable  to  the 
Bar,  but  the  division  of  labour  is  daily 
becoming  more  attended  to  in  the  other 
branch  of  the  profession.  There  are,  how- 
ever, certainly  some  sciences  which  arc 
more  peculiarly  auxiliary  to  the  prac- 
tice of  the  profession,  and  among  these, 
that  which  is  called  forensic  medicine, 
claims  considerable  notice.  Wc  have, 
therefore,  repeatedly  noticed  some  of  the 
works  on  this  subject,  and  we  luure  now 
before  us  a  very  late  one,  which  appears  to 
us  a  judicious  compilation  of  the  latest 
authorities,  both  British  and  foreign,  re- 
lating to  it.* 

We  are  inclined  to  think,  after  perusing 
it,  that  Dr.  Guy  has  not  intended  to  com- 
pile a  medical  book  for  lawyers,  so  much 
as  a  legal  book  for  medical  men.  On  one 
or  two  occasions,  he  warns  lawyers  of  talk- 
ing about  what  they  do  not  understand, 
and  insists  that  all  medical  and  surgical 
knowledge  should  be  drawn  exclusively 
from  medical  men,  and  he  complains,  as  it 
appears  to  us,  with  some  reason,  that  **  on 
more  than  one  occasion,  in  trials  of  infan- 
ticide, the  obsolete  and  very  partial  autho- 
rity of  Dr.  Hunter  has  been  quoted,  both 
by  the  counsel  and  the  court,  in  opposition 
to  the  evidence  of  medical  witnesses,"  and 
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be  Bays,  **  If  the  rale  wiiich  exclades  antho- 
niy  from  medical  evidence  is  to  be  rigidly 
acted  on,  it  is  much  to  be  desired  that  the 
Bench  and  the  connsel  should  ceasie  to 
usurp  a  Tight  to  quote  medical  authorities 
with  a  view  of  destroying  the  effect  of  me- 
dical evidence."  There  is  something  in 
this,  yet  it  is  the  only  check  on  the  me- 
dicsd  evidence  in  the  power  of  the  Bar,  and 
we  must  say,  we  have  seen  a  lawyer,  hav- 
ing, no  doubt,  previously  crammed  for  the 
purpose,  puzzle  most  completely  all  the 
medical  witnesses  as  to  tests  of  poisons, 
and  this  without  at  all  bringing  into  the 
play  the  thumb-screw  of  cross-examination, 
but  simply  from  knowing  more  about  the 
subject  than  any  of  the  witnesses. 

It  has,  indeed,  not  unfrequently  hap- 
pened, 80  far  as  our  very  limited  experience 
has  gone,  that  medical  evidence  is  not  the 
most  satisfactory  that  is  given,  and  not 
unfrequently  has  it  drawn  a  reproof  from 
the  Bench.  With  reference  to  this.  Dr. 
Guy  warns  his  professional  brethren  "care- 
fully to  avoid  all  figurative  expressions," 
and  gives  an  apposite  instance  of  its  ne- 
cessity. 

"On  the  trial  of  Donnal,  Mr.  Ticknor,  a 
surgeon,  was  asked,  "  Supposing  a  person  to 
have  retchings  and  purgings  fur  several  hours, 
and  that  you  find  them  attended  with  a  frequent 
and*flatteriug  pulse,  in  tbat  state  of  the  illness 
wlftt  should  you  have  prescribed  ?'  Answer, 
'  1  should  have  prescribed  diametrically  oppo- 
site to  the  prescription  of  Dr.  Edwards.  I 
should  consider  that  prescribed  by  Dr.  Edwards 
as  adding  weight  to  a  porter's  back.'  Mr. 
Justice  Abbott  (afterwards  Lord  Tenterden) 
to  the  witness ;  '  Don't  speak  metaphorically  ; 
you  were  speaking  just  now  of  a  gentleman  of 
experience  and  respectability.  I  don't  wish 
you  to  conceal  your  opinion,  but  only  to  speak 
it  in  different  langaaf^.' 

Doctors  are  proverbially  allowed  to  dif- 
fer, but  they  should  not  express  the  differ- 
ence in  metaphor. 

With  respect  to  medical  evidence,  we 
shall  first  extract  an  interesting  passage  as 
to  the  distinction  between  a  common  wit- 
ness and  a  skilled  witness,  which  we  do 
not  remember  to  have  seen  before. 

"  As  a  common  witness,  his  duty  is  to  state 
facts ;  as  a  ikHled  witness  to  state  his  opinion 
M  to  the  bearing  of  those  facts  on  the  case 
under  mvestigation.  If  he  is  examined  as  to 
facts  which  he  has  himself  witnessed,  he  is  also 
questioned  as  to  his  interpretation  of  them, 
and  then  he  performs  the  double  duty  of  a 
common  and  a  skiUed  witness  ;  but  he  may  be 
summoned  merely  to  state  his  opinioh  of  the 
bearing  and  value  of  facts  which  have  been  ob- 
served by  others,  in  which  case  he  acts  the 
part   merely  of  a  tkiUed  witness. 

"The  disliuction  between  the  duties  of  a 
common  witness  and  of  a  skilled  witness,  have 


not  always  been  recognized  by  the  memben  of 
our  profession.  Some  of  them  have  fallen  into 
the  error  of  supposing  tbat  they  were  not  re- 
quired to  express  opinions,  but  merelv  to  state 
tacts.  Of  this  number  was  the  late  Mr.  Aber- 
nethy,  who,  when  summoned  to  give  evidence 
in  the  case  of  a  liftscat-,  who  had  died  in  conse- 
quence of  a  blow  from  a  maHin-sptke,  refused 
to  state  his  opinion,  and  was  reprimanded  by 
the  judge,  who  told  hhii  that  he  was  sent  for 
'for  the  purpose  of  giving  an  opinion.'  That 
no  doubt  may  be  entertained  as  to  the  obliga- 
tion under  which  the  medical  man  is  placed  to 
state  his  opinion,  I  w'dl  quote  a  legal  authority. 
'The  general  rule  is,  that  a  witness  must  not  be 
examined  as  to  his  opinion,  for  his  testimony 
must  be  confined  to  evideiice  of  facts.  But  in 
questions  of  skill  and  judgment,  men  of  sci- 
ence or  experience  are  allowed  to  give  evidence 
of  tbeir  opinion.'  *  In  criminal  cases,  the  opi- 
nions of  medical  men  of  science  are  very  fre- 
quently employed  as  evidence.  A  physician 
who  has  not  seen  the  patient,  may,  after  hear- 
ing the  evidence  of  others,  be. called  to  prove, 
on  his  oath,  the  general  effect  of  the  disease  de- 
scribed by  them,  and  its  probable  consequences 
in  the  particular  case.  So  in  prosecutions  for 
murder,  medical  men  have  constantly  been  al- 
lowed to  state  their  opinion,  whether  the 
wounds  described  by  witnesses  were  likely  to 
be  the  cause  of  death.' 

"  In  order  that  the  medical  man  may  have 
all  the  facts  before  him  on  which  his  opinion 
is  to  be  founded,  he  is  often  allowed  to  remain 
in  court  when  mere  witnesses  to  matters  of  fact 
are  excluded ;  and, '  by  the  law  of  Scotland,  a 
medical  witness  is  directed  to  remain  in  court 
till  the  medical  opinion  of  other  witnesses  be- 
gins.' 

"  The  medical  man,  then,  should  understand 
that  he  is  required  not  merely  to  state  such 
facts  as  he  may  have  witnessed,  but  to  state  his 
opinion  also  when  desired  to  do  so. 

**  In  stating  facts,  and  in  drawing  inferences 
from  them,  there  are  certain  precautions  which 
the  medicid  witness  ought  to  observe,  and  cer- 
tain l^al  requirements  of  which  he  should  not 
be  ignorant.    lo  the  first  place,  the  medical 
witness  should  approach  the  performance  of 
his  duties  in  a  proper  frame  of  mind.     He 
should  be  perfectly  impartial,  and  altogether 
indifferent  to  the  merits  of  the  case.    Against 
this  rule,  too,  the  late  Mr.  Abernethy  trans- 
gressed ;  for,  in  the  lecture  already  quoted,  in 
speaking  of  the  necessity  for  examining  the 
lungs  in  all  cases  of  suspected  infanticide,  he 
says, '  it  is  your  duty,  I  think,  to  try  to  weaken 
^the  effect  of  your  testimony  on  this  point.' 
This   was  a  great  error;  fur  if  there  is  one 
thing  more  essential  for  the  mec*ical  witness  to 
remember  than  another,' it  is,  that  he  has  no- 
thing whatever  to  do  with  the  consequences  to 
which  his  opinions  may  lead,  provided  always 
that  they  are  completely  warranted  bv  fact,  and 
the  result  i>i  sound  knowledge  and  due  reifec- 
tion.    The  province  of  the  medical  witnesris 
distinct  from  that  of  the  counsel,  the  judge  and 
the  jury.    The  counsel  has  a  client,  the  medi- 
cal man  has  no  client ;  the  judge  is  tlie  inter- 
preter and  minister  ol  the  law ;  with  the  law 
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the  mfiHcal  man  hu  no  buaiaess :  the  jury  de- 
cide ou  tho  innocence  or  f^nili  of  the  accused 
party ;  the  medical  mtness  has  nothinj;  to  do 
with  either.  Justice,  as  Mr.  Abemethy  says, 
always  leaas  to  the  side  of  merey ;  the  medical 
wimrss  knows  nothing  of  the  one  or  the  other. 
If  the  existing  laws  are  nnnecessarily  severe, 
on  the  lej^islature  lies  the  odium,  and  on  it  de- 
v<»lves  the  duty  of  amending  them :  the  me- 
dical man  has  nothing  to  do  with  their  severity 
or  their  leniency,  and  to  surely  as  he  meddles 
with  the  one  or  the  other,  he  does  injury 
to  the  cause  of  justice.  .The  name  of  Dr. 
Hunter  will  at  once  suggest  an  illustration  of 
this  last  remark.** 

And  Dr.  Guy  Tery  properly  cautions  all 
medical  men  against  obtruding  their  opin- 
ions when  facts  only  are  reqiured  of  them, 
nor  dogmatically  to  assert  as  facts,  things 
which  are  merely  matters  of  opinion,  and 
he  mentions  that  a  learned  judee  said,  with 
reference  to  an  eminent  medicolegal  autho- 
rity, now  living,  that  ",Dr. 's  evidence 

was  substantiidly  to  the  same  effect  as  that 
of  a  former  witness,  thous^  not  so  easy  to 
analyse,  from  his  persevenng  in  giving  the 
opinion  he  had  formed  from  the  collateral 
circumstancea  of  the  case,  as  well  as  from 
the  appearance  of  the  body ;  just,  in  fact, 
as  if  he  had  been  acting  as  a  juryman  ;  till 
Yery  properly  reminded  by  the  court,  **  "We 
can  judge  of  other  circumstances  as  well  as 
medical  men.'* 

Dr.  Guy  next  enters  into  the  subject  of 
personal  identity,  which  is  one  highly  in- 
teresting to  the  lawyer.  There  seems  to 
be  no  doubt  that  persons  having  no  con- 
nexion with  each  other  by  relationship  or 
descent,  may  be  so  alike  as  not  to  be  readily 
distinguished.  Dr.  Guy  gives  some  re- 
markable examples  of  this. 

'*  In  the  year  1772,  one  Mall,  a  barber's  ap- 
prentice, was  tried  at  the  Old  Bailey  for  rob- 
bing a  Mrs.  Ryan  of  Portland  Street.  The 
witnesses  swore  positively  to  tlie  identity  of  the 
lad,  and  the  whole  court  imagined  him  guilty. 
He  said  nothing  in  his  defence  but  that  he  was 
innocent,  and  that  he  could  prove  it.  His  evi. 
deuces  were  the  hooks  of  the  court ;  to  which 
reference  being  made,  it  appeared  that  on  the 
day  and  hour  when  the  robbery  was  sworn  tn 
have  been  committed,  the  lad  was  on  his  trial 
at  the  bar  where  he  then  stood  for  another 
robbery,  in  which  he  was  likewise  unfortunate 
enough  to  be  mistaken  for  the  person  who^ 
committed  it, 

'*  In  some  instances,  where  the  resemblance 
has  been  even  n>bre  striking,  a  distinction  has 
been  made  by  meaiis  of  marks  or  scars,  and  in 
such  cases  medical  etidence  has  been  required. 

" '  An  individual  was  indicted  and  tried  be- 
fore Judge  Livingston,  at  New  York,  in  1804, 
.on  a  charge  of  bigamy^  and  the  whole  erideoce 
turned  on  the  Question  of  his  identity.  He;  was 
called  Thomas  Hoag  by  the  public  prosecutor, 
but  stated  himself  to  be  Joseph  Parker.    Se- 


veral witnesses  swore  thai  diey  bad  known  Urn 
imder  the  name  of  Thomas  Hoag,  among  whom 
was  a  female  whom  he  bad  married  and  after- 
wards deserUd.  It  was  stated,  that  Hoag  had 
a  scar  on  his  forehead,  a  small  mark  on  his 
neck,  and  that  his  speech  was  quick  and  lisp- 
ing. AU  these  pecidiarities  were  found  on  the 
prisoner.  Two  witnesses  deposed  that  Hoag 
had  a  scar  under  his  foot,  oocasioned  by  tread- 
ing upon  a  drawing-knife,  and  that  this  scar 
was  easy  to  be  seen,  and  had  been  seen  by  then. 
On  exainmiog  his  feet  in  open  courr,  no  Mcor 
wattobefamtd  tmeUkerqf  themj  anditwu 
further  proved  that,  at  the  period  of  his  alleged 
couruhip  of  the  second  wife  in  Westchester 
county,  he  was  doing  doty  as  a  watchman  in 
the  city  of  New  York.  The  Jury  acquitted 
him/" 

There  is  also  a  hirge  body  of  informa- 
tion collected  with  respect  to  the  fraudulent 
discoloration  of  the  mdr:  some  of  which 
may  be  interesting  to  that  portion  of  our 
readers,  whose  ^ears  or  unusual  labours  may 
have  begun  to  influence  the  colour  of  this 

Sortion  of  their  person.  There  seems  no 
oubt  that  hair  may  be  successfully  dyed.  , 
Mr.  Warren,  in  his  amusing  legal  novel,  I 
"Ten  THousand  a  Year,"  has  evidently  j 
availed  himself  of  this  fact,  in  his  account 
of  his  hero's  dyeing  his  hair.  In  a  trial 
in  1832  of  one  Benoit  for  murder  before 
the  Court  of  Assizes  of  the  Seine,  certain 
witnesses  deposed  to  having  seen  him  in 
Paris  at  two  in  the  afternoon  with  black 
hair,  while  others  declared  they  saw  him  at 
Versailles  with  fair  hair,  at  fire  or  six 
o'clock  the  same  evening.  The  man's  hair 
was  naturally  jet  black,  and  it  does  not 
appear  that  he  wore  a  wig.  The  tribunal 
summoned  Orfila,  the  chemist,  and  Miche- 
lon,  one  of  the  first  hair-dressers  of  Paris, 
to  solve  the  following  questions.  Is  it 
possible  to  change  the  colour  of  the  hair 
from  dark  to  li^t?  Michelon  rephed  in 
the  negative ;  [Query,  was  a  wig-xnaker  a 
disinterested  witness  7]  but  Qrfila»  on  the 
contrary,  declared  that  it  was  passible,  and 
that  twenty-six  years  before,  Vauquelin 
had  read  at  the  Institute  a  memoir  as  to 
the  property  which  chlorine  possessed  of 
giving  to  black  hair  all  the  lighter  colours, 
and  even  of  changing  it  to  white ;  and  the 
evidence  led  to  a  variety  of  experiments 
which  seem  to  establish  the  poiiit.  We 
shall,  for  the  benefit  of  such  of  our  readers 
aa  have  any  anxiety  on  the  subject,  extract 
some  account  of  the  modes  of  changing 
the  colour  from  light  to  daric. 

"One  method  is  by  a  mixture  of  charcoal 
and  grease.  This  is  easily  detected  by  its  soil- 
ing the  fingers  for  days  after  its  application, 
I  and  by  placing  a  lock  of  the  bur  in  boiling  wa« 
ter :  the  grease  swims  on  the  surface,  and  the 
charcoal  falls  to  the  bottom  of  the  vessel. 
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*'  A  teeond  mediod  it  to  moitten  the  h«{r, 
previoinly  freed  from  its  oil  by  liquor  amino- 
nt«»  with  a  solution  of  nitrate  of  bismnth. 
Iliehair,  on  being  allowed  to  dry,ia  covered 
with  the  crytCalized  salt  of  biimuth.  •  This  is 
removed  with  dasiilied  waier^  and  the  hair  in 
again  allowed  to  dry.  Hair  thus  prepared*  on 
being  ateeped  for  a  quarter  of  an  hour  in  a  so- 
Itttion  of  sulphnretted  hydrogeu,  was  uniformly 
changed  to  black,  without  being  rendered 
brittle.  When  the  oily  matter  of  the  hair  was 
not  previously  remorea,  the  change  of  colour 
waa  less  complete. 

**  The  source  of  the  change  of  colour  in  this 
caae  may  be  easily  detected  by  treating  the 
hnk  with  dilute  muriatic  acid,  or  by  a  weak  so- 
ludonl  of  chlorine.  The  hair  it  by  this  means 
reatored  to  its  original  colour,  and  the  resulting 
liquid  yields  on  evaporation  a  white  reudue, 
which,  on  bfing  dissolved  in  distilled  water, 
has  all  the  characters  of  a  salt  of  bismuth. 

*'The  acetate  of  lead  employed  in  exactly 
the  same  way  yielde<l  similar,  but  less  perfect 
resulia.  Tbcmeulmay  be  detected  by  the 
same  means  as  in  the  ease  of  the  bismuth. 

"A  mixture  of  litharge,  chalk,  and  fresh 
lime,  in  the  proportion  of  3  parts  litharge,  3 
parts  chslk,  and  2  or  3  parts  lime,  was  found 
still  more  ^effectual.  This  being  dissolved  in 
water,  the  bur  is  kept  moist  with  it  for  three 
or  four  hours,  and  then  allowed  to  dry.  The 
chalk  and  oxide  of  lead  attached  to  the 
hair  are  then  removed  with  dilute  acetic  acid, 
and,  lastly,  the  hair  is  rubbed  with  yolk  of  egg. 
The  colour  of  the  hair  is  thus  effectually 
changed  without  any  injury  to  its  texture. 
These  ingredients  in  variable  proportions,  ac- 
cording to  the  degree  of  change  which  it  is  de- 
sired to  effect,  compose  the  Tinciura  Pompei^f 
ma  of  the  shops,  which  eflfectnally  changes  the 
colour  of  the  hair  from  light  to  various  shades 
of  brown  and  black,  without  in  any  way  inju- 
ring its  texture.  These  ingredients  can  be  de- 
tected by  steeping  the  hair  in  dilute  nitric  acid. 
This  dissolves  all  the  ingredienU  with  effer- 
vesence,  and  there  result  the  nitrates  of  lead 
and  lime.  On  testing  the  solution  with  sul- 
phuretted hydrogen,  we  obtain  the  black  sul- 
phuret  of  lead. 

**  Similar  results  were  obtained  by  means  of 
the  p/0M6J/tf0/' /fine,  formed  by  boiling,  during 
an  hour  and  a  quarter,  4  quarts  of  sulphate  of 
lead,  5  parts  of  hydrate  of  lime,  and  30  parts 
of  water.  The  change  of  colour  is  not  piV>auced 
by  this  agent  unless  the  hur  be  kept  moistened 
with  it  for  some  hours." 

There  are  aome  other  branchea  of  Foren- 
aic  Medidne,  on  which,  however  neceaaary 
to  be  known,  more  especially  for  a  medical 
man,  we  ahall  forbear  to  enter.  Black- 
atone,  treating  of  the  canaea  cogniaable  in 
the  spiritual  courta,  says  that "  partly  firom 
the  nature  of  the  injuries  complained  of, 
and  partly  from  the  clerical  method  of 
treating  them,  they  soon  became  too  grosa 
for  the  modeaty  of  a  lay  tribunal,"  3  Com. 
p.  93,  and  thna  we  may  aafely  paaa  oyer 


their  consideration  here,  leaving  them  for 
the  peculiar  peruaal  of  the  learned  doctors, 
whether  mecfical  or  civil.  We  have  only 
room  for  one  more  extract,  and  gladly  we 
give  it,  as  an  instance  in  which  the  discovery 
of  truth  may  be  materially  assisted  by  me- 
dical men.  This  was  in  the  trial  of  some 
men  who  had  been  suspected  of  having 
made  away  with  a  widow  lady  living  in 
Paris.  A  judicial  inquiry  was  pending  for 
some  time  in  the  Court  of  Assize,  but  the 
accused,  for  want  of  eridence,  had  been  set 
at  Hberty .  Eleven  years  afterwards,  a  body 
was  found  in  a  certain  garden,  which  waa 
believed  to  be  the  widow's,  and  after  a  most 
careful  and  patient  examination  by  the 
eminent  persons  who  were  directed  to  turn 
their  attention  to  them,  the  following  re- 
sults were  come  to  :— 

"'From  the  preceding  facts,  we  feel  our- 
selves justified  in  concluding, 

" '  1 .  That  these  bones  are  those  of  a  human 
skeleton. 

** '  2.  That  the  skeleton  is  that  of  afitmale. 

'*•  3.  That  this  female  had  attained  the  age 
of  from  60  to  70. 

*' '  4.  That  her  stature  was  about  4  feet  8  or 
9  inches  (nearly  6  feet  Eng.). 

«"5.  That  the  hair  of  the  female,  which  was 
of  a  bright  blond  colour  in  youth,  was  mixed 
with  grcyat  the  time  of  her  death. , 

" '  6.  That  the  hands  were  small. 

" '  7.  That  during  life,  the  bones  had  never 
suffered  any  injury. 

"  '  8.  That  this  woman  died  of  strangulation, 
and  that  the  act  was,  to  all  appearance,  homi- 
cidal; and 

** '  9.  That  the  body  must  have  Iain  for  seve- 
ral years  in  the  earth!' 

"  A  very  ample  report  follows,  stating  the 
processes  which  were  adopted  for  analyzing 
chemically  the  various  debris  about  the  body. 
Thus  tbe  earth  at  the  bottom  of  the  grave  was 
examined,  an  were  also  certain  concretions 
which  were  taken  to  be  biliary  caluci,  and  the 
softened  masses  in  the  neighbourhood  of  the 
pelvis;  but  nothing  very  important  was  de- 
tected in  this  seareh. 

"  Justice  was  satisfied.  The  prisoners,  who 
had  been  long  suspected,  were  brought  to  trial, 
condemned,  and  sentenced  to  forced  labour 
forithe  remainder  of  their  lives." 
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HACKNBT  ANO  STAGS  CARRIAGES. 

6  &  7  Vict.  c.  86. 

j4m  Act  for  regvAaiing  Hackney  and  Stage 
Carriages  in  and  near  London. 

[23d  August,  1843.] 

1.  Repeal  of  1  &  2  Vict.  c.  79.    Licences  to 
continue  in  force  until  others  are  granted. 

2.  Meaning  of  certain  words  used  in  this  act. 
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3.  Certain  provUions  of  I  &  2  \\\  4,  c,  22, 
exteu<ied  to  ihiu  act. 

4.  Title  and  place  of  abode  of  a  peer  of  the 
reulm,  puinred  on  any  CHrriaire,  &c.,  to  be 
deemed  a  compliance  with  the  provisions  of  the 
act. 

5.  That  it  shall  be  lawful  for  one  of  her  Ma- 
jeftty*8  pHnciptil  Secretaries  of  State  from  time 
to  litne  to  appoint  a  fit  person  to  be  the  regis- 
trar of  metropolitan  pulilic  carriat^es,  and  also 
all  sueh  officers  as  the  said  Secretary  of  State 
shall  deein  necessary  for  the  assistanc*e  Of  sueh 
registrar  in  the  due  execution  of  this  act ;  and 
in  the  case  of  any  authorised  absence  from  his 
office,  or  temporary  inability  of  the  said  regis- 
trar, it  shall  be  lawful  for  the  said  Secretary  of 
State  to  cippoint  such  person  as  he  shall  think 
fit  to  a«t  as  the  deputy  of  the  said  registrar 
during  such  absence  or  inability  of  the  regis- 
trar to  act,  and  such  person  while  be  shall  so 
act  shall  have  the  same  powers  and  authority 
as  the  said  registrar ;  and  the  said  Secretary  of 
State  may,  at  his  discretion,  remove  any  such 
registrar,  deputy  registrar,  or  any  of  the  said 
officers,  and  upon  any  vacancy  occasioned  by 
such  removal  or  otherwise,  appoint  some  other 
fit  person  to  be  such  registrar,  deputy  registrar, 
or  officer :  provided,  that  the  registrar  and  other 
officers  appointed  under  the  act  hereby  repealed, 
shall  continue  to  occupy  the  same  offices  under 
this  act,  without  any  appointment,  until  dis- 
charged by  due  course  of  la\V. 

6.  Salaries, 

7.  That  the  proprietor  of  every  metropolitan 
stage  carriage  shall  keep  distinctly  psdnted, 
both  on  the  outside  and  inside  of  the  same,  in 
such  a  manner,  and  in  such  a  position  as  shall 
from  time  to  time  be  directed  by  the  registrar, 
the  words  *•  Metropotitan  Stage  Carriage,"  or 
such  other  words  as  the  registrar  shall  direct, 
together  with  the  number  of  the  Stamp  Office 
plate  relating  to  such  carriage ;  and  shall  also, 
on  the  inside  of  every  such  carriage,  keep  dis- 
tinctly painted  in  a  conspicuous  manner,  a 
table  of  fares  to  i)e  demanded  of  passengers  by 
such  carriage ;  and  the  fares  therein  specified 
shall  be  deemed  to  be  the  only  lawful  fares,  and 
may  be  recovered  by  the  driver  or  conductor  as 
in  the  case  of  hackney  carriages,  in  a  summary 
way,  before  any  jtisti'ce  of  the  peace;  and  every 
proprietor  making  default  in  thepremi^tes  shall 
forfeit  the  sum  of  twenty  shillings  fur  every 
otfence. 

8.  Registrar  to  crant  Licences.  At  the 
time  of  granting  any  licence,  an  abstract  of  the 
laws  and  a  ticket  to  be  given. 

9.  A  stamp  duty  of  five  shillings  on  every 
licence  granted  under  this  acr. 

10.  Penally  on  persons  acting  as  drivers,  &c. 
without  licences  and  tickets,  5/. ;  on  proprietors 
sufferincf  drivers  or  conductors  so  to  do,  10/. 

11.  Watermen  may  be  removed  to  other 
standings. 

V2,  Appointment  of  temporary  watermen. 

13.  For  obtaining  water  at  hackn^'y  stands. 

14.  Persons  applying  (vr  licences  to  sign  a 
requisition  for  the  same. 

1 5;  Notice  to  bf  given  by  drivers,  conductors, 
and  watermen  of  any  change  of  abode. 


16.  Particulars  of  licenses  to  be  entered  io  • 
book  at  the  registrar's  office. 

17.  Tbat  every  licensed  driver,  condilctor^ 
and  watennan  shall,  at  all  times  during  his  em- 
ployment, and  when  he  shall  be  required  to  at- 
tend before  any  justiee  of  the  peace,  wear  his 
ticket  conspicuously  upon  hife  breast,  to  such 
manner  that  the  whole  of  the  writing  thereon 
shall  be  distinctly  legible ;  and  every  driver, 
conductor,  or  waterman  who  shall  act  as  such, 
or  who  shall  attend  when  required  before  any 
justice  of  the  peace,  without  wearing  such 
ticket  in  manner  aforesaid,  or  who,  ivhen  there- 
unto required^  shall  refuse  to  produce  sudi 
ticket  for  inspection,  or  to  permit  any  person  Io* 
note  the  writing  thereon,  shall  for  every  such 
offence  forfeit  the  sum  of  forty  shillinga. 

18.  Licences  and  tickets  to  be  delivered  up 
on  the  discOntinuanee  of  licences. 

19.  New  tickets  to  be  delivered  instead  of 
defaced  or  lost  tickets. 

20.  Forgery  of  licence  or  ticket^  or  know- 
ingly uttering  a  forged  licence  or  ticket,  a  mis* 
demeanor. 

21.  That  every  proprietor  of  a  hackney  car- 
riage and  of  every  metropolitan  stage  carriage, 
who  shall  permit  or  employ  any  liceflsed  per- 
son to  act  as  the  driver  or  conductor  thereof, 
shall  require  to  be  delivered  to  him,  and  shall 
retain  in  his  possession,  the  licence  of  such 
driver  or  conductor  while  such  driver  or  con- 
ductor shall  remain  in  his  service ;  and  in  all 
cases  of  complaint  where  the  proprietor  of  a 
hackney  carnage  or  of  a  metropolitan  stage 
carriage  shall  be  summoned  to  produce  the 
driver  or  conductor  of  such  carriage  before  a 
justice  of  the  peace,  be  shall  also  produce  the 
licence  of  such  driver  or  conductor,  if  at  the 
the  time  of  receiving  the  summons,  such  driver 
or  conductor  shall  be  in  his  service ;  and  if 
any  driver  or  conductor  complained  of  shall 
be  adjudged  guilty  of  the  offence  alletred 
against  him,  the  justice  of  the  peace  before 
whonft  he  shall  be  convicted,  shall  in  every 
case  endorse  upon  the  licence  of  such  driver 
or  conductor  the  nature  of  the  offence,  and 
the  amount  of  the  penalty  inflicted ;  and  every 
proprietor  who  shall  neglect  to  require  to  be 
delivered  to  him,  and  to  retain  in  his  possea- 
sion.  the  licence  of  any  driver  or  conductor 
during  such  period  as  such  driver  or  conductor 
shall  remain  in  his  service,  or  who  shall  refuse 
or  neglect  to  produce  such  licence  as  afore- 
said, shall  for  every  such  offence  forfeit  the 
sum  of  three  pounds. 

i;2.  That  it  shall  be  lawful  for  any  justice 
of  the  peace  to  hear  and  determine  all  matters 
of  complaint  between  any  proprietor  of  a 
hackney  carriage  or  metro()OlitBn  stage  car- 
riage and  the  driver  or  conductor  of  the  sanne 
respectively,  and  to  order  payment  o/ any  sum 
of  money  that  shall  appear  to  be  doe  %o  either 
party  for  waives  or  for  the  earnings  in  respect 
of  any  such  carriHge,  or  on  account  of  any 
deposit  of  money,  and  to  order  compensation 
to  the  proprietor  in  respect  of  damage  or  loss 
which  siiall  have  arisen  through  the  neglect  or 
default  of  any  driver  or  cortductor  to  the  pro- 
perty of  his  employer  intrusted  to  his  care,  or 
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in  respect  of  any  sum  of  money  which  sach 
proprietor  may  have  l>ecn  lawfully  ordered  by 
a  justice  of  the  peace  to  pay,  and  which  has 
been  actually  paid  pursuant  to  such  order,  on 
account  of  the  ne^^ligence  orwiltul  misconduct 
of  his  driver  or  conductor,  and  to  order  such 
compensatiou  to  either  party  in  respect  of  any 
other  matter  of  complaint  between  them  as  to 
such  justice  shall  seem  proper, 

23.  AgreeuMnts  between  drivers,  &c.  and 
proprietors  to  be  in  writing. 

24.  That  when  any  licensed  driver  or  con- 
ductor shall  leave  the  service  of  any  proprietor, 
such  proprietor  shall,  upon  demand  thereof, 
return  to  him  his  licence :  Provided  always, 
that  if  the  s  ud  proprietor  shall  have  any  com- 
pl^iit  a^^ainst  the  said  driver  or  conductor,  it 
shall  be  lawful  for  such  proprietor  to  retain 
the  licence  for  any  time  not  exceeding  twenty- 
four  hours  after  the  demand  thereof,  and  within 
that  time  to  apply  to  the  police  court  of  the 
district  la  which  the  said  proprietor  shall  dwell, 
or  if  he  shall  dwell  in  the  city  of  London  or 
the  liberties  thereof,  then  to  some  justice  of 
the  said  city  for  a  summons  against  him ;  and 
the  said  proprietor,  at  the  time  of  applying  for 
the  summons,  shall  deposit  the  licence  with 
the  clerk  of  such  police  court  or  justice ;  and 
in  case  any  proprietor,  who,  upon  demand 
thereof,  shall  have  refused  or  neglected  to  de- 
liver to  any  driver  or  conductor  his  licence, 
shall  not  within  twenty-four  hours,  exclusive 
of  Sunday  or  any  day  on  which  the  police 
court  bhall  not  sit,  apply  for  such  summons, 
and  depoait  the  licence  as  aforesaid,  or  shall 
nut  appear  to  prosecute  his  complaint  at  the 
time  aieniioned  in  the  summons,  it  shall  be 
lawful  for  such  driver  or  conductor  to  apply 
at  the  same  police  court,  or  to  some  justice  as 
aforesaid,  for  a  summons  against  such  propri- 
etor ;  and  upon  hearing  and  deciding  the  case 
the  justice,  if  he  shall  think  there  was  no  just 
cause  for  detaining  the  licence,  or  that  there 
has  been  needless  delay  on  the  part  of  the 
l>roprietor  in  bringing  the  matter  to  a  hearing, 
shall  have  power  to  order  the  said  proprietor 
to  pay  such  compensation  to  the  said  driver 
or  conductor  as  the  said  justice  shall  think 
reasonable;  and  payment  of  such  compeni>aiiun 
ishall  be  enforced  in  the  same  manner  as  any 
pencdty  may  be  enforced  under  this  act  iiy 
8uch  justice;  and  the  justice  shall  cause  the 
licence  to  be  delivered  to  the  said  driver  or 
conductor,  unless  any  misconduct  shall  be 
proved  against  him,  by  reason  whereof  the 
justice  shall  think  that  such  licence  should  he 
revoked  or  suspended ;  and  so  long  as  any 
proprietor  shall  neglect  to  apply  for  such 
sumuions  and  deposit  the  licence,  after  demand 
thcretif ,  any  juatice  of  the  peace  may  in  like 
manner  from  time  to  time  order  compensation 
ti>  be  paid  by  him  to  the  same  driver  or  con- 
ductor,* and  no  proprietor  shall,  umier  any 
pretence  «r  by  virtue  of  any  claim  whatever, 
retain  beyond  tfie  time  aforesaid  the  licence 
of  his  driver  or  conductor. 

25.  That  it.  shall  bo  lawful  for  any  justice 
of  the  peace  before  whom  an>  «lrivcr,comluctor, 
«'r  Wiiterman  shall  he  convicted  of  anv  o.rtcuce, 


%vhether  under  this  act  or  any  other  acr,  if 
such  justice  in  his  discretion  shall  think  6t,  to 
revoke  the  licence  of  such  driver,  conductor, 
or  waterman,  and  also  any  other  licence  which 
he  shall  hold  under  the  provisions  of  this  act, 
or  to  suspend  the  same  for  t^uch  time  as  the 
justice  shall  think  proper,  and  for  that  purpose 
to  require  the  proprietor,  driver,  conductor, 
or  waterman  in  whose  possession  such  licence 
and  the  ticket  thereunto  belonging  shall  then 
be  to  deliver  up  tiie  same ;  and  every  proprie- 
tor, driver,  conductor,  or  waterman,  who, 
being  so  reqtiired,  shall  refuse  or  neglect  to 
deliver  up  such  licence  and  any  such  ticket,  or 
either  of  tliem,  shall  forfeit,  so  often  as  be 
shall  be  so  required  and  refuse  or  neglect  as 
aforesaid,  the  sum  of  fife  pounds }  and  the 
justice  shall  forthwith  send  such  licence  aiwl 
ticket  to  the  registrar,  who  shall  cancel  such 
licence  if  it  has  been  revoked  by  the  justictt, 
or,  if  it  has  been  suspended,  shall,  at  the  end 
of  the  time  for  which  it  shall  have  been  sus- 
pended, re-deliver  such  licence,  with  the  ticket, 
to  the  person  to  whom  it  was  grante<J, 

26.  Hackney  carriai^e  plates  may  be  seized 
where  the  licence  U  discontinued  or  revoked, 
or  where  the  same  are  used  without  licence.— 
Penalty  for  obstructing  officer,  5/.— Licences 
may  be  revoked  in  certain  cases. 

27.  No  person  to  act  as  driver  of  any  car- 
riage without  the  consent  of  the  proprietor, 

28.  That  every  driver  of  a  hackney  car- 
riage, or  driver  or  conductor  of  a  metropolitan 
stage  carriage,  who  shall  he  guilty  of  wanton 
or  furious  driving,  or  who  by  carelessness  or 
wilful  midbehaviour  shall  cause  any  hurt  or 
damage  to  any  person  or  property  being  in 
any  street  or  highway,  and  also  every  driver^ 
conductor,  or  waterman,  who,  during  his  emr 
ployment  shall  be  drunk,  or  shall  make  use  oi' 
any  insulting  or  abusive  language,  or  shall  be 
guilty  of  any  insulting  gesture  or  any  misbe- 
haviour, shall  for  every  such  offence  forfeit 
the  sum  of  three  pounds ;  or  it  shall  be  lawful 
for  the  justice  before  whom  such  complaint 
shall  be  brought,  if  in  his  discretion  he  shall 
think  proper,  instead  of  inflicting  such  penalty, 
forthwith  to  commit  the  offender  to  prison  for 
any  period  not  exceeding  two  calendar  months, 
with  or  without  hard  labour,  as  the  justice 
shall  direct;  and  in  every  case  where  any  such 
hurt  or  damage  shall  have  been  caused,  the 
justice,  upon  the  hearing  of  the  complaint, 
may  adjud)^e,  as  and  for  compensation  lo  any 
party  aggrieved  as  aforesaid,  a  sum  not  exceed- 
ing ten  pounds,  and  may  order  the  proprietor 
of  the  hackney  carriage  or  metropolitan  statue 
carriage,  the  driver  or  conductor  of  which 
shall  have  caused  such  hurt  or  damage,  forth- 
with to  pay  such  sum,  aud  also  such  cosi^  as 
shall  have  been  incurred,  and  payment  thereof 
may  be  enforced  against  such  proprietor  as 
any  penalty  or  sum  of  money  may  he  recovered 
under  and  by  virtue  of  this  act ;  and  any  sum 
which  shall  be  so  paid  by  the  proprietor  shall 
in  like  mauoer  he  recovered  in  a  summary 
way  before  a  justice  of  the  peace  from  th« 
driver  or  coudnctor  through  whose  default 
such  bum  shall  have  been  piid,  upon  proof,  of 
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the  payment  thereof  punoant  to  the  order  of 
the  justice,  or  it  shall  be  lawful  for  the  justice 
in  tne  first  instance  to  adjud^ife  the  amount  of 
such  compensation  to  he  paid  by  such  driver 
or  conductor  io  the  party  aff^rieved. 

29.  Standings  for  hackney  carriaj^es  to  be 
appointed. 

30.  Standings  to  be  io  the  centre  of  streets. 

31.  Hackney  carriages  not  to  ply  opposite 
General  Post  Office. 

32.  Lord  Mayor  and  aldermen  to  make  re- 
gulations with  respect  to  carriages,  &c.  in  the 
city  and  the  boroufh. 

33.  That  every  driver  of  a  hackney  carriage 
who  shall  ply  for  hire  elsewhere  than  at  some 
standing  or  place  appointed  for  that  purpose, 
or  who  by  loitering  or  by  any  wilful  misbeha- 
viour shall  cause  any  obstruction  in  or  upon 
any  public  street,  road,  or  place,  and  also 
every  driver  or  conductor  of  any  metropolitan 
stage  carriage  who,  by  loitering  or  any  wilful 
misbehaviour  shall  cause  any  obstruction  iu  or 
upon  any  public  street,  road,  or  place,  or  shall 
improperly  delay  such  carriHge  on  any  journey, 
or  wilfully  deceive  any  person  in  respect  to 
the  route  or  destinatiou  thereof,  or  who  shall 
refuse  to  admit  and  carry  at  the  lawful  fare 
any  passenger  for  whom  there  is  room,  and  to 
whose  admission  no  reasonable  objection  is 
made,  or  who  shall  demand  more  than  the 
legal  fare  for  any  passenger,  or  who,  for  the 
purpose  of  taking  up  or  setting  down  a  pas- 
senger,  or,  except  in  case  of  accident  or  other 
unavoidable  necessity,  shall  stop  such  carriage 
opposite  to  the  end  of  any  street,  or  upon  any 
place  where  foot  passengers  usually  cross  the 
carriageway,  or  who  shall  ply  for  hire  or  pas- 
sengers by  Idowing  a  horn,  or  by  using  any 
other  noisy  instrument  within  the  limits  of  the 
metropolis  as  defined  by  the  said  act  of  the 
second  year  of  the  reign  of  his  late  Majesty, 
and  every  conductor  of  a  metropolitan  stage 
carriHge  who  shall  allow  any  person  beside 
himself  to  ride  upon  the  steps  or  in  the  place 
provided  for  him,  and  every  driver  of  a  hackney 
carriage,  whether  hired  or  unhired,  allowing 
any  person  besides  himself,  not  being  the  hirer 
or  a  person  employed  by  such  hirer,  to  ride 
on  the  driving  box,  and  every  driver  or  con- 
ductor of  any  metropolitan  stage  carriage  who 
shall  smoke'  whilst  acting  in  such  capacity, 
after  an  objection  taken  liy  any  person  riding 
in  or  upon  such  carriage,  shall  for  every  such 
offence  forfeit  the  sum  of  twenty  shillings. 

34.  That  all  property  left  by  any  passenger 
in  any  metropolitan  stage  carriage  shall  be 
given  up  to  tne  conductor  of  such  carriage, 
or,  if  there  be  no  conductor,  to  the  driver, 
upon  pain  of  a  penalty  of  twenty  pounds,  to 
be  paid  by  any  person  refusing  or  neglecting 
to  give  up  any  such  property  belonging  to 
another  person ;  and  the  conductor  or  driver 
of  every  such  carriage  to  whom  any  such  pro- 
pertjr  shall  be  given  up,  or  who  shall  himself 
find  it  in  the  carriage,  shall,  within  faur  days 
next  after  the  same  shall  have  been  left,  carry 
the  property,  in  the  state  in  which  he  shall 
find  the  same,  to  the  head  office  for  ataropa  in 
the  city  of  Westminster,  and  shall  there  depo- 


sit and  leaye  tlie  same  with  the  proper  officer 
to  be  appointed  by  the  commissioners  of  stamps 
and  taxes  for  that  purpose,  upon  pain  that 
every  such  conductor  making  default  herein 
shall  forfeit  twenty  pounds ;  and  the  property 
so  deposited  by  any  conductor  or  driver  shall 
be  dealt  with  in  the  same  manner  as  property 
left  in  hackney  carriages  and  deposited  by  the 
drivers  of  such  carriages. 

35.  That  when  any  compliunt  shall  be  msde 
before  any  justice  of  the  peace  agunst  the 
driver  of  auy  hackney  carriage,  or  the  driver 
or  the  conductor  of  any  metropolitan  sts^t 
carriage,  for  any  offence  committed  by  him 
against  the  provisions  of  this  act,  or  of  the 
recited  act  of  his  late  Majesty,  or  of  any  order 
or  regulations  made  in  pursuance  of  this  act, 
it  shall  be  lawful  for  such  justice,  if  he  shall 
think  proper,  forthwith  to  summon  the  pro- 
prietor of  such  carriage  to  produce  before  biio, 
or  such  other  iustice  of  the  peace  as  shall  be 
then  present,  the  driver  or  conductor  by  whom 
such  offence  was  committed,  to  answer  such 
complaint  f  and  in  case  such  proprietor,  after 
being  duly  summoned,  shall  fait  to  produce 
the  driver  or  conductor,  it  shall  be  lawful  for 
the  justice  of  the  peace  before  whom  such 
driver  or  conductor  should  be  produced  (if  he 
shall  think  fit)  to  proceed,  in  the  absence  of 
such  driver  or  conductor,  to  hear  and  deter- 
mine the  case  iu  the  same  manner  as  if  he  had 
been  produced »  and  to  adjudge  payment  by 
the  proprietor  of  any  penalty  or  sum  of  money 
and  costs  in  which  the  driver  shall  be  con- 
victed ;  and  any  sum  of  money  which  shall  be 
so  paid  by  the  proprietor  shall  be  recovered 
in  a  summary  %vay  from  the  driver  or  conductor 
by  whose  default  such  sum  shall  have  been 
paid  upon  proof  of  payment  thereof,  pursuani 
to  the  order  of  the  justice,  and  upon  proof  of 
service  of  the  notice  herein-after  metioned: 
Provided  always,  that  if  the  justice  of  the  peace 
shall  deem  it  proper,  it  shall  be  lawful  for  him 
when  such  proprietor  shall  fail  to  produce  his 
driver  or  conductor,  without  any  satisfactory 
excuse  to  be  allowed  by  such  justice,  to  impose 
a  fine  of  forty  shillings  upon  such  proprietor, 
and  so  from  time  to  time  as  often  as  he  shall 
be  summoned  in  respect  of  such  complaint 
until  he  shall  produce  his  driver  and  conduc- 
tor; and  every  proprietor  so  summoned  to 
produce  his  driver  or  conductor,  shall  cause 
to  be  given  to  such  driver  or  conductor,  or  to 
be  left  at  the  abode  specified  in  his  licence,  or 
(if  such  licence  shall  expire  after  the  offence 
committed  and  before  the  hearing  of  the  com- 
plaint) at  his  usual  place  of  abode,  a  written 
notice  of  the  time  and  place  when  and  where 
such  driver  or  conductor  shall  he  required  to 
attend  ;  and  if  such  driver  or  conductor  stiall 
not  attend  according  to  such  notice,  it  shall  be 
lawful  for  a  justice  of  the  peace  to  issue  s^var- 
rant  for  his  apprehension,  and  if  after  such 
notice  any  driver  or  conductor  shall,  without 
a  reasonable  excuse  to  be  allowed  by  the  jus- 
tice, neglect  or  refuse  to  attend  at  the  time 
and  place  therein  mentioned,  or  (having  pre- 
riously  left  the  serrice  of  the  proprietor  so 
summoned  as  aforesaid)  shall  not  at  the  time 
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and  place  of  hU  ^ttendmee  prodnce  his  licence, 
lie  shall  forfeit  tile  pam  of  forty  Bhillinfrfl,  and  | 
8<i  from  time  td  ^e  as  often  as  lie  shall  so 
neglect  or  refuse. 

36.  1*hat  H  shall  be  Inwful  for  any  magistrate 
specially  appointed  nnder  the  authoHty  of  the 
aud  act  of  the  reisrn  of  his  late  Majesty  for 
the  purpose  of  hearing;  and  defertniuing^  of- 
fences against  the  provisions  of  that  act,  or 
for  sQch  other  magistrate  as  shall  be  in  at- 
tendance at  the  office  appointed  in  that  behalf, 
to  hear  and  determine  any  coftiplaint  ibr  aor 
offence  against  the  provisions  of  this  act,  or  uf 
any  act  now  in  force  or  hereafter  to  be  in 
force,  wheresoever  the  cause  of  complaint  may 
arise,  within  the  city  of  London  or  the  liberties 
thereof,  or  elsewhere  within  the  limits  of  this 
act,  so  far  as  the  same  shuH  relate  to  hackney 
carriages  or  to  metropolitan  statue  carriaj^es, 
or  to  watermen,  in  like  manner  as  if  such  pro- 
visions bad  been  included  in  the  aforesaid  act. 

37.  I'hat  upon  the  hearing  of  any  complaint 
made  under  the  provisions  of  this  act  or  the 
recited  act  passed  in  the  reign  of  his  late 
Majesty,  or  of  the  orders  and  regulations  afore- • 
said,  it'shall  be  lawful  for  the  justice  of  the 
peace  by  whom  the  same  shall  be  heard  to  ex- 
amine and  take  the  evidence  of  the  informant 
or  complainant  in  anv  dispute  concerning  the 
amount  of  fare  paici  or  demanded  by  either 
party,  or  in  any  dispute  between  the  proprietor 
and  driver  or  conductor  of  any  hackney  car- 
riage or  metropolitan  stage  carriage  concerning 
the  wages  of  such  driver  or  conductor,  or  in 
any  complaint  of  personal  injury  done  to  the 
complainant  by  the  driver  of  anv  hackney  car- 
riage or  metropolitan  stage  carnage,  or  in  any 
case  in  which  the  informant  or  complainant 
shall  be  entitled  to  no  pecuniary  advantage 
liesides  his  costs  and  expenses,  or,  being  enti- 
tled to  some  compensation  or  pecuniary  advan- 
tsge,  shall  either  give  up  all  claim  to  the  same, 
or  shall  not  be  the  only  witness  in  the  case. 

38.  That  all  complaints  under  the  provisions 
of  the  said  recited  act  of  the  reign  of  his  late 
Majesty  or  of  this  act,  or  of  the  orders  and  regur 
lations  made  in  pursuance  of  either  of  them, 
except  such  as  shall  be  made  by  the  direction  of 
the  Commissioners  of  Stamps  and  Taxes,  and 
except  in  cases  where  some  other  term  of 
limitation  w  specially  provided  by  this  act, 
shall  be  made  within  seven  days  next  after  the 
day  on  which  the  catue  of  complMnt  shall  have 
ari«eo. 

39.  That  it  shall  be  lawful  for  any  justice  of 
the  peace  to  hear  and  determine  allcomplainta 
under  the  provisions  of  this  act,  ur  of  the  said 
recite<l  act  of  the  reign  of  his  late  Majesty,  and 
to  adjudge  the  payment  of  any  penalty  or  of 
any  sum  of  money  under  ("ither  of  the  said  acts, 
or  of  the  orders  and  regulations  maile  pursu- 
ant to  either  of  them,  and  to  order  payment  of 
the  same,  with  or  without  costs,  either  imme- 
diately, or  at  such  time  and  place,  and  by  such 
instalments  as  he  shall  think  fit  {  and  in  case  of 
nonpayment  of  the  sum  so  ordered  to  be  paid, 
or  of  any  one  instalment  thereof,  to  adjudge 
the  pnrty  making  default  to  be  imprisoned  in 
the  common  goal  or  house  of  correctum  for 
any  term  not  exceeding  two  calendar  months, 


with  or  without  hard  labour,  such  imprisonment 
to  cease  on  payment  of  the  sum  so  adjudged 
or  ordered  to  be  paid,  or  to  issue  his  warrant 
for  the  levying  of  any  such  sum  of  money,  to- 
gether with  the  costs  and  expences  of  such 
warrant  or  of  levying  the  same,  on  the  goods 
of  the  party  making  default,  and  to  cause  sale 
to  be  made  of  such  goods  in  case  they  shall 
not  be  redeemed  within  five  days,  rendering  to 
the  party  the  overplus  (if  any),  and  where  gooda 
of  such  party  making  default  cannot  he  found 
snfficitfnt  to  answer  the  penalty  or  sum  ordered 
to  be  paid,  and  ail  such  costs  and  expenses,i 
to  commit  such  party  to  prison,  tliere  to  remain 
for  any  time  not  exceeding  two  calendar 
months,  unless  such  penalty  or  sum  of  money,, 
and  all  such  costs  and  expenses,  shall  be  sooner 
paid;  and  every  such  imprisonment  shall  be 
with  or  without  bard  labour,  as  such  justice  shall 
direct :  Provided  always,  that  no  imprisonment 
for  nonpayment  of  any  sum  ordered  to  be  paid 
on  account  of  washes,  or  tlie  earnings  of  any  car* 
riage,  or  of  any  deposit  of  money,  shall  be  for 
a  longer  period  than  one  calemlar  month,  or 
with  hard  labour ;  and  all  proceedings  whatso- 
ever before  any  justice  of  the  peace  under  any 
of  the  provisions  of  this  act,  or  the  recited  act 
of  the  reign  of  his  late  Majesty,  and  the  judg- 
ment of  the  said  justice  thereon,  shall  be  final 
and  conclusive  between  the  parties,  and  shall 
not  be  quashed  or  vacated  for  want  of  form,  and 
shall  not  be  removed  by  certiorari,  or  any  other 
writ  or  process,  into  any  Superior  Court. 

40.  That  in  all  cases  where  any  goods  or 
chattels  distrained  or  otherwise  seized  or  taken 
under  any  of  the  provisions  of  this  act  or  the 
recited  act  of  the  late  rei^n,  are  directed  to  lie 
sold,  the  same  shall  be  sold  by  public  auction, 
and  notice  of  the  time  and  place  of  such  sale 
shall  be  given  to  the  owner  of  such  goods  or 
chattels,  or  left  at  his  usual  place  of  abode» 
three  days  at  least  prior  to  such  sale :  Provide<t 
always,  that  if  the  owner  of  any  such  goods  or 
chattels  shall  give  his  consent  in  writing  to 
the  sale  thereof  at  an  earlier  period  than  is  by 
this  act  or  shall  be  by  any  such  notice  ap- 
pointed for  such  sale,  or  in  any  other  manner 
than  is  by  this  act  directed,  it  shall  be  lawful 
to  sell  such  goods  or  chattels  aecordiwg  to 
such  consent :  Provided  also,  that  if  the  owner 
of  such  goods  or  chattels  shall,  at  any  time 
before  the  sale  thereof,  pay  or  tender  to  the 
person  who  by  any  warrant  or  other  process 
shall  be  directefl  or  authorized  to  cause  snch 
goods  or  chattels  to  be  sold  the  sum  which  he 
siiall  by  such  warrant  or  process  be  directe<t 
to  levy  or  raise  by  the  sale  of  such  goods  or 
chattels,  together  with  all  reasonable  costs  and 
expenses  incurred,  no  sale  of  such  goods  or 
chattels  shall  be  made. 

41.  That  for  the  purpose  of  serving  sum- 
monses and  other  notices  required  by  this  or 
the  recited  act  of  his  late  Majesty  the  usual 
place  of  abode  of  any  driver,  ceoductor,  or 
waterman,  or  of  any  person  who,  having  been 
licensed  as  a  dri? er,  conductor,  or  waterman, 
has  neglected  to  return  his  metal  ticket  at  the 
expiration  of  his  licence,  shall  be  deemed  to  be 
the  place  specified  in  the  licence;  and  that  it 
shall  be  lawful  for  any  justice  of  the  peace  in 
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all  ca»e9,  upon  cntn|>li\iiit  Mm:  made  io  respect 
of  any  mutter  wUhin  the  inean'mi;  of  this  or  of 
tbe  recited  net  of  his  late  Majesty,  or  of  the 
ohlers  and  regulations  made  in  pursuance 
thereof,  to  issue  his  summoits  lo  rt^quire  the 
attendance  of  the  person  complained  of  before 
tUi'  said  justice,  or  any  other  ju^^t ice,  at  a  time 
and  place  to  he  appointed  for  that  purpose,  or 
to  issue  a  warrant  for  the  apprehension  of  such 
person,  either  in  the  first  instance,  or  after  the 
issuini;  and  service  of  such  summons  and  the 
non-appearance  of  the  party  summoned  ;  and 
every  surnm<ins  or  othor  n(»tice  required  hy 
this  act  shall  he  deemed  to  he  duly  served, 
provided  the  same,  or  a  copy  thereof,  shall  he 
either  personally  served  or  left  at  the  usual 
place  of  ahode  of  the  party  to  whom  it  shall 
he  directed,  or  if  he  shall  he  a  party  licensed 
under  this  or  the  recited  act  of  his  late  Majesty, 
then  at  the  place  of  ahode  specified  in  his 
licence. 

42.  Thr.t  every  person  summoned  as  a  wit- 
ness to  ^ive  evidence  touchiuj;  any  matter  to 
he  heard  under  this  act  or  the  recited  act  of  bis 
late  Majesty,  who  shall  neglect  or  refuse  to 
appear  at  the  time  ai>d  place  for  that  purpose 
appointed  hy  any  justice  of  the  peace,  without 
a  reasonable  excuse  to  he  allowed  hy  such 
justice,  or  who  shall  appear  hut  refuse  to  he 
examined  or  £[ive  evidence,  shall  forfeit  the  sum 
of  five  pounds. 

43.  That  every  summons  or  warrant  of  dis- 
tress which  shall  he  had  or  taken  against  the 
proprietor  of  a  hackney  carriage  or  metropoli- 
tan 8ta£;e  carria^^e,  for  the  default  of  the  dri- 
ver or  conductor  thereof,  for  the  recovery  of 
any  penalty,  compensation,  or  costs  under 
the  provisions  of  this  act,  or  such  rules,  orders, 
and  regulations  as  aforesaid,  may  he  drawn  or 
made  out  accordiu{(  to  the  several  forms  con- 
tained in  the  schedule  hereunto  annexed,  or  to 
the  effect  thereof,  with  such  ciianges  as  the 
ca^e  msy  require;  and  that  every  order,  con- 
viction, warrant,  or  other  proceeding  which 
shall  he  drawn,  bad,  or  issued  under  the  pro- 
visions of  this  act  or  of  the  recited  act  of  the 
rei^n  of  his  late  Majesty,  or  of  such  rules,  or- 
ders, and  regulations  as  aforesaid,  shall  he 
good  and  effectual  without  stating;  the  facts  in 
evidence,  or  more  than  the  matter  or  offence 
in  respect  whereof  such  order,  conviction,  or 
other  proceedincr  as  aforesaid  shall  have  been 
had,  made,  or  issued. 

44.  That  in  every  case  where  there  shall  be 
more  than  one  proprietor  of  any  hackney  car- 
rias^e  or  metropolitan  stage  carriage,  it  shall 
he  sufficient,  in  any  information,  summons,  or- 
der, conviction,  warrant,  or  any  other  proceed-* 
ii)g  under  the  provisions  of  this  act  or  of  the 
said  recited  act  of  the  reign  of  his  late  Majesty, 
to  name  one  of  such  prourietors  without  refe- 
rence to  any  other  or  others  of  them,  and  to 
describe  and  proceed  against  him  as  if  he  were 
sole  proprietor. 

45.  Power  to  mitigate  penalties. 
4H.  Appropriatiju  of  penalties. 

47.  Limiiaiion  of  actions.  Venue.  Notice 
of  action.    Tender  of  amends. 


NOTICES  OF  ?iEW  BOOKS. 

The  English  Bar;    or,*  Guide  to  the  Inns  of 
Court:  comprising  an  Historical  Outline  of 
all  the  Inns  of  Oourt  j  the  RegfUaiions  of  the 
Inns  for  the  Admission  of  Students    and 
Calling  to  the  Bar;   Lists  of  the  Judges, 
Queen^s    Counsel,    Serjeants    at   Law,    the 
Benchers,  SfC,  Sfc»     By  George  Goldsmith, 
A.M.,  of  the  Aliddlc  Temple,  Barrister  at 
Law.  London :  E.  Spettigue,  1843.  pp.  146. 
Ws  have  so  long  and  so  often  called  atten- 
tion to  the  state  of  legal  education  in  this 
country,  that  we  cannot  but  see  with  plea- 
sure any  new  labourer  come  into  the  fields 
Mr.   Goldsmith  has,  in   an  unpretending 
little  book,  collected  irom  various  authentic 
sources  most  of  the  information  relating  to 
the  Inns  of  Court,  and  we  shall  avail  our- 
selves of  it,  to  give  some  account  of  the 
mode  of  legal  education  formerly  pursued 
there : — 

"  When  once  (says  Mr.  Goldsmith)  the 
legal  student  commenced  his  membership  in 
one  of  the  superior  Inns,  he  became  subjected 
to  a  course  of  exercises  and  discipline  calcu- 
lated to  render  him  a  proficient  in  tlie  deeper 
intricacies  of  the  law,  and  to  qualify  him,  at 
the  expiration  of  the  term  of  years  limited  by 
the  rules  of  the  society,  for  those  forensic 
duties  upon  which  ha  was  afterwards  called  to 
engage.  And  here  it  may  be  observed,  that  at 
that  time  when  the  labours  of  our  ancient 
lawyers  were  contained  only  in  a  few  manu- 
scripts, which  became  treasured  up  in  libraries 
with  a  jealousy  and  care  equal  to  their  rarity, 
the  opportunities  for  private  and  solitary  study, 
among  a  large  body  of  students,  were  propof- 
tionably  limited.  Indeed,  the  difficulties  which 
must  have  surrounded  the  legal  aspirant  in  this 
respect,  long  after  the  establishment  of  these 
i'ocieties,  and  before  the  art  of  printing,  can 
scarcely  be  estimated  by  the  law  student  of  the 
present  age,  which  teems  with  publications  of 
every  description ;  and  thus  we  find-  in  the 
earlier  days  of  these  institutions,  a  systematic 
and  rigid  course  of  legal  discipline  was  con- 
stantly maintained,  in  ortler  that  the  student 
might  l>e  gradually  led  on  to  such  a  state  of 
proficiency  as  was  required  by  the  heads  of  the 
societies  prior  to  his  regular  practice  as  a  bar- 
rister  in  the  Courts  of  Law.  Indeed  there  can 
be  no  qoestion  from  the  account  given  us  by 
ancient  writers  upon  the  subject,  that  the  vigil- 
ance bestowed  by  the  benchers  in  furthering 
the  progrsss  in  legal  knowledge  of  those  en- 
trusted to  their  care,  was  no  more  than  in  ac- 
cordance with  the  original  purpose  of  these 
foundations,  tiie  msin  design  of  which  was  to 
provide  for  the  general  benefit  of  every  mem- 
ber of  tliose  respective  societies,  to  the  end 
that  a  continued  succession  of  lawyers  might, 
from  time  to  lime,  be  reared,  who  would  reiect 
honor  aud  credit  upon  the  country,  and  b/ 
nllowing  these  societies  the  exchiiivc  right  of 
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jud^iBf^  their  quiJificatioDs^  and  certify incf  ac* 
cordinj^ly,  to  prevent  ignoraDt  and  unqualified 
persons  from  practUing  in  the  profeMion.  Fur 
until  there  was  a  relaxation  of  di!>cipline  tbe 
comnaons  were  continued  in  the  vacation  as 
well  as  in  term  time,  and  tbe  members  were, 
under  severe  penaUy»  compelled  to  attend. 
The  barristem,  akbougb  called  to  their  deji^^ree, 
were  not  allowed  to  practise  but  by  special 
leave  of  the  Judges,  till  three  years  alter  their 
call,  darini;  which  period  attendance  to  com- 
mons both  in  term  time  and  vacation,  was  not 
to  be  compounded  for  or  dispensed  with/' 

The  author  then  gives  an  account  of  the 
ancient  readings  at  the  Inns  of  Court  and 
Chancery,  and  thus  concludes  the  subject 
with  tbe  following  obaervations,  which  are 
wdl  worthy  of  attention : — 

"  But  in  levelling^  the  abuses  of  the  former 
system,  the  great  mischief  which  time  has  pro- 
duced, is  the  abandonment  uf  the  wholesome 
regulations  and  discipline  of  the  ancient  exer- 
ciseSy  mootings  and  readings,  without  adopting 
any  other  mode  of  examination  aa  a  substitute 
to  prove  a  member's  fitness  for  the  legal  pro- 
fession, insomuch  that  the  coqoplaint  uttered 
b?  Roger  North  in  this  particular,  which  we 
have  before  quoted,  is  well  worthy  of  notice ; 
and  this,  it  may  be  said,  arises  from  tbe  volun- 
tary and  generally  supposed  irresponsible  cha- 
racter of  these  societies,  beinir  subjected  to  nu 
control  but  their  own,  and  forming  in  them- 
selves respectively  a  domestic  forum ;  tbe  stu- 
dent for  the  bar  must  now  go  through  an  ex- 
pensive course  of  education  by  passing  a  con- 
siderable time  m  the  chambers  of  a  special 
pleader,  an  equity  draftsman,  or  conveyancer, 
to  qualify  himself  according  to  the  particular 
courts,  whether  of  law  or  equity,  in  which  he 
intends  to  practise.  It  is  true,  that  those  pub- 
lie  lectures  and  disputations  which  began  to 
decline  towards  the  end  of  the  1 7th  century, 
were  better  calculated  in  the  earlier  days  of  our 
legal  institutions,  to  form  a  legal  education, 
when  the  limited  number  of  books  rendered  a 
course  of  solitary  study  at  chambers  both  dif- 
ficult and  uninteresting;  yet  the  facilities 
which  now  surround  the  legal  student  do  not 
appear  to  afford  sufficient  reason  for  dispensing 
altogether  with  an  examination  as  to  fitness 
prior  to  being  admitted  to  the  bar ;  for  how- 
ever incompatible  and  inconvenient  a  revival  of 
the  ancient  course  of  readings,  mootings  and 
public  examinations,  with  all  their  cumbrous 
and  expensive  train  of  ceremonies,  might  prove 
in  more  niodeni  times,  that  circumstance  does 
not  exclude  the  propriety,  or  even  the  expe- 
diency, of  any  exercides  wliaiever,  or  a  certain 
test  of  qualification.  l(,  as  we  have  already 
seen,  vast  revenues  have  from  time  to  rime 
been  vested  in  the  beads  of  those  societies  by 
royal  grant  and  private  bounty,  for  the  purpose 
of  fornisliing  inembers  ami  dtiideiits  who  resort 
(hither  with  the  best  and  rea<He8t  means  of  ac- 
quiring that  knowlcd^'e  aiul  aptitude  CBsential 
lu  their  profession  as  advocated :  it  must  be 
obvious  to  every  person  who  bestows  any  at- 


tention upon  the  subject,  that  either  the  vast 
revenues  of  our  Inus  of  Court  which  have  for 
ages  been  accumulating,  have  been  divertefl 
from  tbe  original  design  of  these  institutions, 
and  the  evident  intention  of  the  succesiiivc  bene- 
factors, whose  bounty  it  was  that  fint  gave 
them  existence,  or  they  are  still  lieing  hourded 
up  without  any  wholesome  application.  It  i^ 
true,  these  institutions  may  be,  as  declared  by 
Lord  Mansfield,  voluntary  societies  and  not 
chartered  corporations ;  yet  as  they  have  esta- 
blished tliemselves  for  a  certain  purpose  and 
have  been  receiving  from  time  to  time  tbe  most 
ample  funds  in  order  that  they  may  carry  out 
that  specific  piurpose,  it  appears  somewhat 
strange  that  notwithstanding  their  voluntary 
establishment  there  should  be  no  controlling 
power  in  regard  to  the  due  appropriation  of 
those  benefits,  in  accordance  with  the  design 
for  which  they  were  given,  and  no  remedy  in 
case  of  an  abuse.  If  the  heads  of  the:»e  houses 
have  become  the  voluntary  depositories  of 
various  grants  made  for  the  purpose  of  lieing 
applied  in  a  certain  maimer,  and  for  the  l)ene- 
fit  of  a  particular  class  of  persons,  there  is  an 
implied  understanding  on  the  part  of  those  to 
whom  those  grants  are  made  that  they  will  ap- 
ply them  accordingly;  and  thus  without  the 
aid  of  much  sophistry,  but  upon  simple  rea- 
soning, deducible  from  the  principirs  of  our 
courts  of  equity,  there  seems  to  have  existed 
co-extensively  with  the  original  estaldishment 
of  the  seminaries  themselves,  to  tbe  present 
time,  the  relation  of  trustees  and  ersiui  que 
imsts  between  tlie  benchers  and  students  of 
these  respective  societies.  This  proposition 
being  established,  the  right  of  controUiug  tbe 
application  of  this  trust  property,  or  in  case  of 
misapplication  of  directing  it  again  to  flow  iuto 
its  proper  channel,  would  vest  either  in  the 
Lord  Chancellor  or  in  tbe  Judges  of  the  other 
courts,  to  whose  control  as  visitors  the  Inns  of 
Court  are  subjected,  and  to  which  the  benchers 
themselves  have  always  professed  to  sulnnit. 
If  the  ancient  regime  be  fiiund  incompatible 
with  modern  usages,  and  the  system  of  dis- 
cipline inconvenient  and  ill  adapted  to  meet  the 
requirements  of  a  more  refined  era,  they  can 
afford  but  little  excuse  for  abandoning  all 
attempts  to  enforce  a  proper  and  wholesome 
course  of  study,  and  with  suitable  examinations 
to  ensure  a  due  knowledge  of  jurisprudence 
before  admission  to  the  bar.  In  all  cases  of 
charitable  institutions,  where^  from  lapse  of 
time  and  change  of  circumstances,  the  donor*s 
bounty  cannot  be  carried  out  in  purduunce 
with  his  original  design,  the  charity  is  not  per- 
mitted altogether  to  cease,  but  a  scheme  is  di- 
rected by  the  Court  of  Chancery,to  be  approved 
of,  which  shall  perpetuate  the  charity  in  accord- 
ance with  modern  usages,  and  at  the  same  time, 
approximating  as  nearly  as  possible,  to  tbe 
donor  s  intention.  The  failure  of  the  par- 
ticular purpose  will  n(»t,  therefore,  de9tix>y  the 
charity*  but  the  law  will  substitute  auotberiuode, 
keeping  in  view  the  general  intention.  The  lands 
formerly  granted  to  our  legal  coiie;:es  by  the 
crown,  as  well  as  those  that  have  been  given  by 
private  benefactors,  were,  as  we  have  seen,  in- 
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tended  to  lie  apprnpriatod  for  the  ^eneml  Itene- 
fit  of  those  societies,  and  for  the  express  pur* 
pose  of  so  educating  students  in  the  science  of 
jurisprudence,  as  to  render  them  a  benefit  to 
their  country,  and  ^ivin^  them  an  opportunity 
of  hecominf^,  at  least,  respectaide  members  of 
their  profession.  Ii  will  scarcely  be  imagined, 
therefore,  that  the  shades  of  departed  kinj^s 
and  other  benefactors  lo  these  ancient  lialb, 
who  once  delighted  in  the  subtle  disputations 
and  knotty  arifuments  that  characterised  the 
ancient  readings,  would  now  rise  up  against  the 
modern  heads  of  these  societies,  if  they  now 
were  to  adopt  a  scheme  of  legal  education 
fitted  to  the  notions  of  modern  times,  although 
unaccompanied  with  the  gorgeous  pageant— 
the  solemn  brawl-^he  joyous  feasting,  and 
deep  carousing  that  were  wont  to  follow  in  the 
train  of  public  readings  in  former  days." 

Mr.  Goldsmith  then  gives  an  account  of 
the  regulations  adopted  by  the  existing 
Inns  of  Court  as  for  the  admission  of  stn* 
dents  and  their  call  to  the  bar,  and  a  list 
of  the  Benchers  of  each  of  these  Societies ; 
forming  altogether  an  amusing  and  useful 
vork  of  reference  on  the  subject. 


EVIDENCE  OF  LOST  DEEDS. 

If  a  deed  be  lost,  the  best  evidence  the  na- 
ture of  the  case  will  afford,  should  be  given  of 
its  contents ;  but  it  must  be  first  proved  that 
the  deed  existed,  and  is  lost.  7*vi$en  v.  Clarke, 
Lofll.496;  1  W.  Black.  941. 

fThtti  teweh  i§  requMe, 

The  degree  of  diligence  to  be  used  in  search- 
ing for  a  deed,  must  depend  on  the  importance 
of  the  deed,  and  the  particular  circumstances 
of  each  case.  Gully  v.  Bishop  of  Eseter,  4 
Bing.  298 ;  M'Gaheu  v.  Alston,  2  M.  &  W. 
386. 

Upon  the  principle  that,  to  let  in  secondary 
evidence,  the  best  evidence  of  the  loss  of  the 
original  document  that  the  case  admits  of, 
ought  to  he  given,  it  was  held,  if  a  party  has 
delirered  a  letter  to  his  daughter,  and  pre- 
viously to  the  trial,  a  witness  had  made  dili- 
gent search  for  it,  assisted  by  the  daughter, 
and  could  not  find  it,  it  is  not  evidence  of  loss 
io  let  in  proof  of  its  contents  without  calling 
the  daughier;  but  if  the  party  had  kept  it  in 
his  own  custody,  and  had  set  a  person  to 
search  who  could  not  find  it  in  any  of  the 
places  where  letters  were  kept,  that  would  be 
sufficient.  Farkhi  v.  Co6l,et,  I  C.  &  P.  282. 
Jf  the  question  be  respecting  an  expired  lease, 
the  muniment  chest  of  the  lessor  and  his  as- 
signs is  the  proper  custody  for  such  an  instru- 
ment. PlastOH  V.  Dare,  5  M.  dc  R.  1 ;  10  B. 
&  C.  17. 

In  order  to  prove  payment  of  the  bond  debts 
of  an  intestate,  which  bonds  were  stated  to 
have  l:een  burnt  on  saiidfaction  of  such  debts, 
the  existence  of  the  bunds  mus^t  be  proved  by 
calling  the  attesting  witness.  Gillies  v.  Smiiher, 


2  Stark.  528.  BtU  when  a  bond  is  lost,  and 
the  plaintiff  does  not  know  who  the  subscrib- 
'  ing  witnesses  are,  he  may  call  another  person. 
ICeeling  v.  Ball,  Peake's  Add.  Cas.  88. 

Where  the  plaintiff  declared  on  a  bond  with 
a  pm/eri,  to  which  nan  eit/acium  was  pleaded, 
secondary  evidence  of  the  bond  by  means  of  a 
copy,  and  shewing  that  the  tlefendant  had 
taken  awav  the  original,  and  before  action 
brought  said  he  had  burnt  it,  was  considered 
not  to  be  snflicient  to  sustain  the  declaration. 
Smith  V.  fFffodward,4  East,  585;  1  Smith,  212. 

In  an  action  for  malicious  arrest,  where 
parol  evidence  was  given  of  the  loss  of  the 
information  and  warrant  upon  which  the  plain- 
tiff was  arrested,  it  was  held  that  the  plaintiff 
was  at  liberty  to  go  into  secondary  evidence 
of  their  contents ;  and  such  evidence  having 
been  rejecteil  at  Nisi  Prius,  the  Court  ordered 
a  new  trial  without  costs.  Freeman  v.  Arkell, 
3D.&R.669;  2  B.  &  C.  494;  1  C.  &  P. 
i:i5,  326. 

It  is  not  reauisite  to  establish  a  sufficient 
search  to  negative  every  possibility  of  an  in- 
strument being  la  eue ;  nor  is  it  necessary  that 
the  search  should  have  been  within  two  or 
three  years,  or  made  for  the  purpose  of  the 
cause.  Fttz  v.  Rab6ifs,  2  M.  k  Rob.  60 ;  if 
every  reasonable  probability  that  nothing  U 
suppressed  be  negatived, it  will  suffice.  M'Ga' 
hey  V.  Alston,  2  iVJ.  &  W.  216. 

Documents  not  in  ordinary  place  of  Deposit, 

When  it  is  the  duty  of  a  party  in  possession 
of  an  instrument  to  deposit  it  in  a  partiGular 
place,  if  it  be  not  found  there,  the  presump- 
tion is,  that  it  is  destroyed. 

The  mother  of  a  pauper  stated,  that  abon 
twenty-four  years  previously,  she  had  received 
money  from  the  parish  officers  of  S,  to  put  her 
son  out  an  apprentice,  which  she  did  accord- 
ingly i  that  she  had  given  the  indenture  to 
certain  persons  who  were  dead,  and  she  did 
not  know  whether  they  had  left  any  will. 
Evidence  was  then  given  that  search  had  been 
made  in  the  parish  church  of  5.  for  the  inden- 
ture, and  that  it  could  not  be  found.  It  was 
held,  that  as  it  was  the  duty  of  the  overseers, 
if  the  indenture  had  come  into  their  posses 
sion,  to  deposit  it  in  the  parish  chest,  there- 
fore the  presumption  was,  that  it  had  been  loat 
or  destroyed ;  and  that  secondary  evidence  of 
the  execution  and  contents  of  the  indenture, 
was  admissible.  Rex  v.  Fnhnbitnnts  of  Stour" 
bridge,  8  B.  &  C.  96{  2  M.  &  R.  43. 

The  master  of  an  apprentice  having  bad  tlie 
indenture  in  his  possession,  failed  in  business, 
and  an  attorney  took  the  management  of  his 
affairs,  and  custody  of  his  papers,  which  he 
inspected,  but  did  not  find  the  indenture :  it 
was  held,  that  this,  alter  the  master's  deatlk, 
was  a  sulficient  case  to  let  in  secomlary  evi- 
dence of  the  indenture,  though  his  widow  was 
living,  and  no  iu(|uiry  had  Ix^en  made  of  her 
respecting  it.  Hra  v.  Inhabitants  qf  Fiddlehin* 
r0ff,  3B.&Ad.  460. 

Supposed  useless  DoeimentM. 
The  presumption  is,  that  a  useless  instm- 
meat  will  be  destroyed.  Per  B>iylr^  J.  in  Rax 
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T.  FtrMg'h,  6  D.  &  R.  153,  and  proof,  by  a 
witness,  that  the  paper  in  question  was  throivn 
aside  as  nseless,  and  that  he  believes  it  to  be 
lost  or  destroyed,  will  be  sufficient  to  let  in 
secondary  eyidence ;  because  it  cannot  be  ex* 
pected  that  the  witness  should  be  able  to  speak 
with  more  confident  certainty  to  a  fact,  to 
which  hia  attention  would  not  be  particularly 
drawn  at  the  time,  on  account  of  any  impor- 
tance hein^  supposed  to  belong  to  it.  Rex  v. 
Johnson,  7  East,  66 ;  Kensington  v.  Inglis,  8 
East,  278,  288 ;  Freeman  v.  Jrkell,  2  fi.  &  C. 
4^,  497. 

A  loss  having  been  settled  on  a  policy  of 
insurance  against  fire  six  years  ago,  the  plain- 
tiff in  an  action  for  a  libel  charging  him  with 
fraud  respecting  such  loss,  not  being  able  to 
produce  the  original  policy,  called  the  agent 
of  the  company,  who  stated  that  the  policy 
was  retnnied  to  him  after  the  fire,  and  that  on 
the  loss  being  settled  it  became  a  useless  paper ; 
it  was  also  proved  that  it  >Vas  not  in  the  plain- 
tiffs  possession,  although  a  diligent  search  had 
been  made  for  it.  It  was  holden  that  this  evi- 
dence was  sufficient  to  entitle  the  plaintiff  tb 
give  secondary  evidence  of  its  contents. 
Brewster  v.  Sewelt^  3  B.  &  A.  296. 

Evidence  by  Recital. 

The  recital  of  a  deed  in  another  deed  is 
evidence  of  the  recited  deed,  if  the  original 
be  lost,  against  the  party  who  executed  the 
reciting  deed,  or  against  any  person  claiming 
under  him.  Skipworth  v.  Shirley,  11  Ves.  64 ; 
Barnett  v.  Lynch,  5  B.  &  C.  60K  And  where 
possession  has  gone  along  with  a  deed  many 
years,  the  original  of  which  is  lost  or  destroyed, 
sn  old  copy  or  abstract  may  be  given  in  evi- 
dence, without  being  proved  to  be  tme,  because 
au  such  case  it  may  be  impossible  to  give  better 
evidence.  Boll.  N.  P.  264 ;  Teed  v.  Martin, 
4  Camp.  90. 

A  witness  proving  the  contents  of  a  lost 
writing,  may  assist  his  recollection  by  entries 
b  his  memorandum  book ;  but  these  entries 
are  not  in  themselves  admissible  as  evidence, 
so  that  if  the  witness  has  not  the  memorandum 
book  at  hand,  ready  to  be  produced,  no  objec- 
tion can  be  taken  on  account  of  its  absence. 
Kensington  v.  Inglis,  8  East,  279,  282^. 

tFhere  evidence  o/ lois  insufficient. 

Although  a  plaintiff  may  give  secondary  evi- 
dence  of  the  contents  of  a  written  paper,  if  the 
person  in  whose  possession  it  was,  prove  that  he 
had  made  diligent  search  for  and  could  not  find 
it;  Harper  v.  Cook,  1  C.  &  P.  139 ;  yet  he  is 
not  at  liberty  to  give  secondary  evidence  of  the 
contents  of  a  document,  if  his  witnesses  trace 
it  to  a  person  who  is  not  connected  with  the 
caase,  without  calling,  that  person.  Freeman 
V.  Jriell,  2  B.  &  C.  494 ;  1  C.  &  P.  326,  135. 

A  person,  to  whom  letters  required  to  be 
produced  on  a  trial  were  written,  said,  that  he 
had  searched  m  a  particular  box  in  which  he 
thought  he  had  put  them,  without  being  able, 
to  find  them,  but  added  that  he  thought  they 
ntre  somewhere  in  bis  possession,  but  he  had 
not  searched  in  any  other  place  than  the  box :  I 

vol..  ZZTI I.^MO.  819. 


It  was  held,  that  enouj^h  had  not  been  done  to 
let  in  secondary  evidence  of  the  contents  of 
the  letters^    Bltgh  v.  fFellesley,  2  C.  &  P.  400. 

Loss  of  unit amped  Instruments, 

When  an  agreement  on  unstamped  paper 
has  been  destroyed,  no  parol  evidence  can  b^ 
given  of  its  contents,  even  if  it  had  been  de- 
stroyed by  the  wrongful  act  of  the  party  who 
takes  the  objection.  Rippiner  v.  fFright, 
2  B.  &  A.  478. 

An  unstamped  agreement  in  writing,  for  the 

Eurpose  of  letting  a  tenement  at  a  certain  rent, 
aving  been  lost,  parol  evidence  of  its  contents 
is  not  admissible  to  shew  the  value  of  the 
tenement.  Rex  v.  Inhab.  of  Castle  Morton, 
2  B.  &  A.  588. 

Where  the  plaintiff  has  lost  his  part  of  an 
agreement  under  seal,  after  it  had  been  duly 
stamped,  and,  at  the  trial  of  an  action  on  the 
agreement,  the  defendant,  upon  notice,  pro- 
duced his  part  unstamped,  and  the  plaintiff  the 
draft  of  the  agreement;  it  was  held,  that  th^ 
defendant's  part,  unstamped,  might  be  re- 
ceived in  evidence.  Munn  v.  Godbold,  3  Biog. 
292;  11  Moore,  49;  2  C.  &  P.  97;  but  he  is 
not  compellable  to  take  the  unstamped  part, 
subject  to  the  objections  that  may  be  made  to 
it,  although  he  has  given  notice  to  produce. 
Ibid. 

If  two  parts  of  an  instrument  be  prepared, 
but  only  one  stamped,  the  party  having  the 
custody  of  the  unstamped  part  may  give 
secondary  evidence  of  the  contents  of  the. 
agreement,  if  the  other  party  refuse  on  notice 
to  produce  the  stamped  part.  Garnons  v. 
Swift,  1  Taunt.  507 ;  ff^aller  v.  Horsfall,  1 
Camp.  501. 

Against  a  party  who  refuses  (after  notice> 
to  produce  an  agreement,  it  will  be  presumed 
that  it  is  stamped ;  Crisp  v.  Anderson,  1  Stark. 
35 ;  Vooley  v.  Goodwin,  4  A.  &  E.  94  ;  but  the 
party  refusing  is  ai  liberty  to  prove  the  con- 
trary.   Ibid, 

[See  further  cases  in  Stephen's  Nisi  Prius,. 
pp.  1520— 1 524-] 


MODE  OP  CONDUCTING  THE 
EXAMINATION, 

To  the  Editor  of  the  Legal  Observer^ 

Sir^ 
From  your  notice  of  the  Michaelmas  Term 
Examinations  it  would  appear  that  the  Ex- 
aminers had  little  reason  to  be  satisfied  with 
the  proficiency  of  the  candidates,  and  that  for 
the  future  they  will  require  "  a  larger  number 
of  questions  than  heretofore  "  to  be  answered. 
And  as  you  mention  that  the  Board  of  Ex- 
aminers'intend  meeting  to  take  the  matter 
into  consideration,  I  think  the  present  a  favour- 
able opportunity  to  otfer  you  some  oliservations, 
which  have  long  since  occurred  to  me,  on  the 
present  system. 

An  articled  clerk,  at  the  expiration  of  his 
five  years,  is  expected,  from  what  he  has  read 
and  learnt  in  the  practice  of  his  office,  to  an- 
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8wer  imprompttt  a  certain  number  of  questions 
on  tbe  several  brandies  of  the  law. 

There  have  been  already  some  2000  asked 
at  tbe  past  examinations,  and  at  the  next  and 
each  succeeding  examination  fresh  questions 
will  no  doubt  be  propounded  for  the  exercise 
of  the  future  candidates. 

This  system  may  shortly  render  it  a  matter 
of  some  difficulty  and  research  to  frame  new 
questions  (the  old  ones  having  lost  their  magic 
by  publicity),  for  surely  these  numbers  must 
have  or  will  exhaust  the  most  ordinary  topics, 
even  "  of  the  vast  subjeccs  of  law  and  prac- 
tice."  The  questions  themselves  will,  there- 
fore, become  necessarily  more  abstruse,  and 
the  examinations  progressively  more  severe. 

Examinations  elsewhere  are  not  so  con- 
ducted; at  the  Universities,  a  candidate,  by 
greparing  a  certain  number  uf  books,  qualifies 
imself  to  pass.  But  here  the  case  is  widely 
different.  The  articled  clerk  may  have  studied 
and  read  much,  and  have  become  possessed  by 
experience  of  much  practical  knowledge, — 
may,  in  fact,  be  competent  to  answer  many 
hundreds  of  the  questions  which  have  gone 
before, — but  yet  it  is  very  possible  he  may  not 
have  met  with  the  particular  points  now  laid 
before  him.  Universal,  indeed,  must  have 
been  the  reading,  and  multifarious  the  prac- 
tice, to  enable  a  candidate  to  go  up  for  such 
an  examination  with  any  degree  of  certainty. 

With  regard  to  questions  on  practice,  I 
would  ask  the  profession  whether,  in  these 
days  of  continuous  alteration  and  amendment, 
a  man  can  be  expected  to  have  his  law  at  his 
finger's  ends,  or  whether  he  is  not  obliged  to 
go  to  work  liook  in  hand,  and  continually  to 
refer  to  the  "new-new  orders,"  &c.  before 
taking  any  step. 

Perhaps  the  only  method  of  adopting  some 
standard  examination  for  each  succeeding  set 
of  candidates  (if,  indeed,  the  desultofy  education 
of  an  articled  clerk  admits  of  such  examina- 
tion), would  be  for  the  Examiners,  in  some 
measure,  to  identify  certain  books  on  each 
branch  as  their  text-books,  and  let  them  re- 
quire, the  candidates  to  be  thoroughly  ac- 
quainted with  their  contents.  By  this  means 
it  would  be  fairly  ascertained  whether  they  had 
used  all  due  diligence  in  preparing  themselves. 
And  they  could  then  proceed  to  classify  them 
according  to  their  merit,  anti  thus  make  some 
distinction  between  good,  bad,  and  indifierent 
^a  method  calculated  to  produce  much  whole- 
some emulation. 

I  hope  these  few  remarks  may  be  deemed 
iVorthy  of  notice,  and  that  they  may  lead  to  the 
consideration  of  so  important  a  subject  by  per- 
sons better  able  to  lay  open  the  merits  or  the 
case,  and  to  suggest  improvement,  than 

A  FUTURE  Candidate. 


Sir, 

Your  kindness  in  calling  attention  to  the 
grievances,  real  or  supposed,  of  that  numerous 
class  to  which  I  belong,  induces  me  to  trouble 
yuu  with  the  following  observations,  which 


have  suggested  theMtehes  cm  reading  toot 
remarks  in  the  last  Munber  of  the  Legml  Ob- 
server relative  to  the  proposed  alteration  as  to 
the  number  of  answers  to  be  expected  from  the 
candidates  at  future  examinations. 

It  has  hitherto  been  understood  that  a  can- 
didate failing  in  one  branch  of  the  €xaminatiou 
may  make  up  for  it  by  shewing  a  greater  de< 
gree  of  proficiency  in  one  or  more  of  the  re- 
maining  branehes,  and  the  advantage  of  this, 
more  especially  to  candidates  from  the  coun- 
try, who  cannot  be  expected  to  compete  with 
their  town  brethren  in  a  knowledge  of  Clian- 
eery  practice,  is  obvious;  but  should  the  Ex- 
aminers adopt  the  rule  that  a  certain  numhtr 
of  questions  muit  be  answered  in  each  depart- 
ment, this  advantage  will  be  ^one,  and  a  can- 
didate may  be  "deferred''  by  failing  to  an- 
swer the  requisite  number  of  questions  in 
Chancery,  though  having  answered,  perhaps, 
oil  in  the  other  departments. 

I  would  respectfully  submit  that  the  present 
mode  of  conducting  the  examination  is  the 
most  satisfactory  one  that  can  be  adopted, 
both  with  regard  to  the  nature  of  the  questions 
and  the  number  of  the  answers  required.  1 
trust,  therefore,  that  the  Examiners  will  not 
make  any  alteration  in  the  existing  plan. 

A  Country  Articled  Ci^rk. 

Oj^ord,  30/A  Nov. 


Mr.  Editor. 

Thb  Examiners,  It.  appears,  being  about  to 
take  into  consideration  the  expediency  of  re- 
quiring from  eaodkiates  at  future  examinations 
correct  answers  to  a  fixed  number  of  the  ques- 
tions, I  beg  to  address  you  on  the  subject, 
hoping,  through  the  medium  of  the  Legal  Ob- 
server, to  call  attention  to  the  hardship  which 
would  ensue  from  the  adoption  of  that  plan  to  I 
those  candidates  who  are  unable  to  answer  tbe     | 

Erecise  number  required  in  either  Commun 
law  or  Equity.  In  vol.  16  of  the  Legal  Ob-  I 
server,  p.  2^,  you  say,  in  answer  to  an  | 
•'Articled  Clerk,"  who  writes  inquiring  the 
number  of  answers  requisite  to  ensure  the 
Examiners'  certificate,  "  We  believe  no  precise 
number  has  been  fixed  by  the  Examiners;" 
and,  after  some  further  remarks,  you  observe, 
"  if  the  candidates  are  deficient  in  some  re- 
spects, they  may  supply  the  deficiency  by 
shewing  their  knowledge  in  other  branches/' 
If  a  fixed  number  of  answers  in  each  depart- 
ment be  decided  upon,  however  correct  a  can- 
didate's answers  may  be  in  the  other  branches, 
yet  if  he  fail  in  answering  the  fixed  number  iu 
either  Common  Law  or  Equity,  his  rejection 
would  appear  inevitable.  I  hope,  however, 
that  the  present  system  will  not  be  departed 
from,  so  far  at  least  as  regards  uJSjKd  number 
of  answers  being  indispensable. 

H.  H.,jun. 


Angmrs  to  Questions.'^ Legal  Biography. -^QotemmaU  Solicitorships. 


115 


ANSWERS  TO 
EXAMINATION  QUESTIONS. 
Mchaelmoi  Term, 


CONVBTANCING. 


20.  An  esf&le  in  fee  is  where  a  man  hath  lands, 
teDements,  or  heretfitaments,  vested  in  him 
and  bis  heirs  for  ever.  And  an  estate  tail  is 
wbere  the  fee  is  limited  to  particular  heirs,  as 
to  the  heirs  of  a  man's  b^Kly,  or  to  the  heirs 
male  or  female  of  his  body. 

21.  Joint-ienanis  have  an  unity  of  interest, 
title,  time,  and  possession  with  a  rij^ht  of  sur- 
vivonhip  between  them.  Bat  tenants  in 
common  have  an  unity  of  possession  only, 
and  of  course  no  rij^ht  of  survivorship,  and 
tenancies  in  common  differ  in  nothing  from 
sole  esutea,  but  merely  in  the  unity  of  pos- 
session. 

22.  When  a  man  dies  seised  of  real  property, 
and  his  next  heirs  are  two  or  more  females, 
they  shall  hold  the  estate  together  in  copar- 
cenary. 

23.  Tiie  legal  estate  Is  in  B,  and  his  heirs. 

^4.  A  term  of  years  will  mer^e  when  it  be- 
comes vested  in  a  person  seised  of  the  free* 
hold  or  inheritance  in  the  same  right  %vithoiit 
any  estate  intervening;^ — as  if  a  man  have  an 
estate  for  a  term  of -years  and  afterwards 
acquire  the  reversion  in  fee. 

25.  It  will  not  merge,  because  the  term 
would  be  vested  in  the  executor  en  autre 
droii,  and  he  would  be  seised  of  the  freehold 
in  his  own  ri^ht. 

26.  A  Will  maile  by  a  minor  since  the  altera- 
tion of  the  law  relating  to  wills  is  not  valid. 
A  will  made  by  a  married  woman  of  property 
settled  to  her  separate  use  is  valid. 

27.  Such  a  person  would  be  a  competent  wit- 
ness to  prove  the  execution  or  the  validity 
of  the  will,  but  the  legacy  to  him  would  be 
uit<frly  null  and  void. 

28.  Such  devise  will  be  construed  to  pass  the 
fee  simple,  or  other,  the  whole  estate  or  in- 
tereit  which  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  will. 

29.  It  is  necessary  that  it  should  be  registered. 

30.  It  is  not ;  see  3  Sug.  V.  &P.  356,  lOih  edit. 

31.  If  a  first  mortgagee  lend«  a  further  sum  of 
ttioney,  without  notice  of  a  second  mortgage, 
(lis  whole  money  shall  be  paid  in  the  first 
place. 

32.  It  does  not. 

33.  One  third  to  the  widow,  one  third  to  the 
child,  and  the  remaining  third  to  the  grand- 
child. 

34.  Half  to  the  widow,  one  fourth  to  the  bro- 
ther/>^r  capita,  Siail  one  fourth  to  the  de- 
ceased brother's  or  sister's  children  per  stirpes, 

[These  answers  are  taken  from  the  several 
commnnicaiiona  of  "  Incxperiens"  and  "T. 
D.  S." 

We  have  also  received  answers  to  the  ques- 
tions in  other  departments  from  another  cor- 
respondent, which  will  be  takeu  into  conside- 
ration.] 
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CHAULES  8AVILL  ONLBT,  B8Q. 

Aug.  31.— At  Stisted  Hall,  Essex,  aged  87» 
Charles  SavillOnley,  Esq.,  one  of  the  Benchers 
of  the  Middle  Temple.  He  was  the  third  son 
of  Robert  Harvev,  Esq.  merchant  and  banker, 
an  Alderman  of  Norwich,  and  was  called  to  the 
bar,  by  the  Society  of  the  Middle  Temple,  on 
the  24th  Nov.  1730.  lu  17B3  he  was  elected 
steward,  and  in  1801,  recorder  of  Norwich.  In 
1 812  he  was  returned  to  parliament  for  Nor- 
wich, after  a  conte;ited  electioa.  He  retired 
in  1818,  and  afterwards  sat  for  Carlow  from 
1820  to  1826.  la  \S'22  he  took  the  names  of 
Savill  Onlay,  on  the  death  of  his  maternal 
uncle,  the  Kev.  Charles  Ooley,  through  whom 
he  came  to  the  possession  of  a  fine  estate  in 
Essex,  and  other  personal  property.  In  182& 
he  resigned  his  stewardship.  Amongst  other 
public  situations  he  held,  was  that  of  chairman 
of  the  Norfolk  quarter  sessions. 

BAilUBI.  GIRDLESTONB,  ESQ.,  Q.  C. 

Oct.  3.— At  Sandgate,  Kent,  Samuel  Girdle- 
stone,  Esq.  late  of  (yiiester  Terrace,  Regent's 
Park,  one  of  her  Majesty's  Counsel,  and  a 
bencher  of  the  Middle  Temple.  He  was  called 
to  the  bar  2 1st  April  1820,  and  was  admitted, 
to  the  degree  of  <^ueen's  counsel,  H.  T.  1839. 
His  practice  was  confined  to  the  equity  courts. 
His  chamber  practice,  previous  to  receiving 
the  silk  gown,  was  very  considerable,  and  as 
an  e({uity  draftsman  he  stood  in  high  repute. 
— From  the  Gentleman's  Afafazine, 


GOVERNMENT  SOLICITORSHIPS. 

Barristers  are  enabled  to  hold  office  as 
attorneys  and  solicitors  to  the  Government 
Boards,  without  being  admitted  as  other  attor- 
neys and  solicitors,  under  the  authority  of  tlie 
9  Geo.  4,  c.  25.  This  act  does  not  appear  in 
some  of  the  Collections  of  Statutes,  and  we 
therefore  place  it  before  our  readers. 

It  passed  on  the  19th  June,  1828,  and  is  in-> 
tituled  "An  Act  to  authorize  the  Appoint- 
ment of  Persons  to  act  as  Solicitors  on  behalf 
of  his  Majesty,  in  any  Court  or  Jurisdiction  in 
Revenue  Matters." 

1.  Persons  apptdnted  to  be  solicitors  or  at* 
torneys  on  behalf  of  his  Mftjesty,  under  the 
orders  of  the  'freasurp,  Sfc,  may  act  in  all 
Courts  orjuriidictiont  in  the  United  Kingdom, — 
Whereas  it  has  been  found  greatly  conducive 
to  the  public  interest  that  persons  specially 
appointed  by  the  Commisrjiouers  of  the  Trea- 
mvy,  or  by  the  several  Commissioners  of  his 
Majesty's  revenue,  to  be  solicitors  or  attorneys 
on  behalf  of  his  Majesty,  should  act  and  prac- 
tise as  such  solicitors  or  attorneys  without 
being  admitted  and  enrolled  as  solicitors  or 
attorneys,  and  without  being  subject,  by  reason 
H  2 
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of  such  acting  or  practising,  to  any  of  the  re- 
flations in  force  in  any  part  of  the  United 
Kin((dom  relating  to  solicitors  or  attorneys : 
Be  it  therefore  enacted  and  declared  by  the 
Kinf('8  most  excellent  Majesty,  bv  and  with 
the  advice  and  consent  of  the  Loras  spiritaal 
and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of 
the  same.  That  whenever  any  person  has  been 
or  is  or  shall  be  appointed  to  be  solicitor  or 
attorney  on  behalf  of  his  Majesty,*  under  the 
orders  and  directions  of  the  Commissioners  of 
the  Treasury,  Customs,  Excise,  or  Stamps,  or 
under  the  orders  and  directions  of  any  Com- 
missioners or  other  persons  or  person  ha?ing 
the  management  of  any  other  branch  of  his 
Majesty's  revenue,  for  the  time  being,  it  is  and 
shall  and  may  be  lawful  for  such  pereon  to  act 
and  practise  as  such  solicitor  or  attorney  under 
such  orders  and  directions  in  all  ana  every 
court  and  courts,  jurisdiction  and  jurisdic- 
tions, place  and  places,  in  any  and  every  part 
of  the  United  Kingdom ;  any  thing  in  any  act 
of  parliament,  or  in  any  order  or  rule  of  any 
court  of  justice,  or  any  law,  usage,  or  custom 
in  force  in  any  part  of  the  United  Kingdom 
relatin^^  to  solicitors  or  attorneys,  or  to  the 
admission  or  practice  of  such  solicitors  or  at- 
torneys, to  the  contrary  in  anywise  notwitb- 
standinir. 

2.  Persons  who  shall  have  acted  as  such  in- 
demnified j  and  proceedings  against  them  to  be 
Mtaped.^-Aud  be  it  further  enacted,  that  every 
person  who  shall  or  may  have  acted  as  such 
solicitor  or  attorney  under  or  in  pursuance  of 
or  in  obedience  to  any  such  appointment,  or- 
ders, and  directions  as  aforesaid,  shall  be  and 
is  hereby  respectively  indemnified  for  and  on 
account  of  the  same,  and  of  any  act  or  thing 
done  in  pursuance  of  or  in  obedience  to  or  in 
conformity-with  such  appointment,  orders,  and 
directions ;  and  if  any  action,  suit,  prosecu- 
tion, or  proceeding  hath  been  or  shall  be  com- 
menced against  any  person,  for  or  in  respect 
of  any  act,  matter,  or  thing  done  under  such 
appointment,  orders,  or  directions  as  afore- 
said, it  shall  be  lawful  for  the  defendant 
or  defender  in  any  such  action,  suit,  pro* 
secution,  or  proceeding,  in  or  before  what- 
ever court  the  same  may  be  commenced  or 
had,  to  apply  to  such  court  by  motion  in  a 
summary  way  to  stay  all  proceedings  whatever 
against  such  defendant  or  defender,  and  such 
court  is  hereby  required  to  make  order  for 
that  purpose  accordingly. 


PRACTICE  UNDER  ATTORNEYS'  ACT. 


ARTICLES  OF  CLERKSHIP. 

^,  was  assigned  to  B,  for  one  year— the 
time  has  elapsed — it  is  discovered  that  no 
affidavit  of  the  execution  of  such  assignment 
has  been  made,  and  tlie  assignment  was  not 
registered. 

The  practice  requires  an  affidavit  of  the 
execution  of  such  articles  to  be  made  and  filed. 


and  the  assignment  to  be  registered  within  six 
months. 

Would  the  Indemnity  Act  remedy  the  above 
defects  ? — and  does  the  last  act  of  parliament 
relating  to  attorneys  and  solicitors  interfere  m 
the  case  ? 

Can  an  affidavit  of  the  execution  be  noir 
made  and  registered  together  with  the  aasigo- 
ment,  and  if  so,  will  the  time  run  from  such 
registration,  or  from  the  date  of  the  astiga- 
ment? — oris  the  asaigumeot  void  altogether, 
and  roust  a  fresh  one  be  made  ? 

A  Constant  Reader. 

[According  to  the  6  &  7  Vict.  c.  73,  s.  9,  if 
the  contract  (whether  original  or  by  assign, 
ment)  be  not  registered  within  six  months,  the 
service  will  be  reckoned  from  the  time  of  regit- 
tration,  unless  the  Court  shall  otherwise  order. 
What  the  usual  Indemnity  Act  may  enact  it 
is  difficult  to  say.  ITie  Court  has  power  to  di- 
rect a  registration  nunc  pro  tune,  if  it  be  pro. 
per  to  do  so,  and  therefore  no  Indemnity  Act 
IS  needed  for  this  purpose.    Ed.] 


MOOT  POINTS. 

WILL.— TRUSTEES.  Ante,  p,  74. 
It  is  clear  that  the  property  left  by  A.  to  the 
three  children  of  B,  does  not  veat  in  the  trus- 
tees of  the  will  of  the  husband  of  B.,  his  death 
being  antecedent  to  his  wife's,  the  sole  execu- 
trix of  A.  The  probability  is,  that  the  legal 
interest  in  the  property,  according  to  its  na- 
ture, vests  in  the  representative  of  B.,  or  the 
heir  at  law  of  A. ;  neither  of  whom,  however, 
could  scarcely  be  advised  to  take  upon  them- 
selves to  act  in  the  matter  without  the  direc- 
tion of  a  Court  of  Equity.  It  seems,  there- 
fore, to  me,  that  the  three  children  of  B, 
should,  by  their  next  friend,  file  a  hill  in 
equity  against  tlie  heir  at  law  of  A.  (if  any 
part  of  the  property  consists  of  realty)  and  the 
legal  representative  of  ^.,  or  against  him  only 
if  the  whole  of  the  property  be  personal^. 

APPOINTMENT  OP  TRUSTEES. 

Allow  me  to  refer  J.  E.  L.,  p.  74,  to  the 
case  of  Sandys  v.  Nugee,  8  Simons,  130,  from 
which  it  appears  that  three  trustees  may  be 
appointed  m  the  stead  of  one. 

Perhaps  also  the  power  may  contain  some- 
thing which  may  be  construed  to  enable  a 
greater  number  to  be  appointed  than  were 
originally  named.  Studiosus. 

TRANSFER  OF  MORTGAGE  STAMP. 

The  transaction  between  A.,  B,,  and  C,  as 
stated  ante,  p.  74,  wa#,  in  substance,  a  transfer 
of  a  mortgage,  with  a  further  sum  lent.  In- 
terest can  verted  into  principal  must  be  con- 
sidered in  the  light  of  a  further  advance. 
Coute*s  Morg.  p.  440.  The  question,  there- 
fore, uitb  respect  to  the  stamp  on  the  deed  by 
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which  this  was  effected,  resolves  itself  into  the 
point,  whether  the  general  deed  stamp  U 
chargeable  on  a  deed  by  which  a  mortgagee  is 
transferred,  and  a  farther  sum  secured  ? 

I  sabmit  that  the  only  stamp  necessary  is  the 
ttd9€l0rtm  on  the  further  sum  lent;  and  as  I 
know  practitioners  who,  like  those  mentionetl 
by  "  inezperiens,"  subject  their  clients  to 
the  expense  of  the  deed  stamp  as  well,  the 
following  observations  may  not  be  inappro- 
priate:—By  the  act  55  Geo.  3,  c.  184,  (the 
general  Stamp  Act,)  a  dnty  of  I/.  15«.  was  im- 
posed upon  transfers  of  mortgages,  provided 
no  further  sum  were  added  to  the  sum  already 
Kcared,  and  "  in  all  other  cases  such  transfer 
orauignment  should  be  charged  with  tha  same 
daty  as  on  an  original  mortgage."  When, 
therefore,  an  adtUtioMi  sum  was  secnred,  the 
Mdfdortm  duty  became  payable  on  the  whale. 
The  amending  act  of  3  Geo.  4,  c.  117,  repeals 
this  clause,  and  imposes  a  duty  of  1/.  16i. 
"  opon  any  transfer  or  assignment  of  mort- 
pgt,  or  of  the  benefit  thereof,  or  of  the 
money  or  stock  thereby  secured,  provided  no 
further  sum  of  money  or  iiock  be  added  to  the 
prineipid  money  or  stock  already  secured ;  and 
if  any  further  sum  of  money  ur  stock  be  added 
to  the  principal  money  or  stock  already  se- 
cured, the  ad  valorem  duty  on  mortgages  shall 
be  charged  only  in  re^peot  of  such  further 
mney  or  stock. 

Where,  therefore,  a  further  sum  is  secured, 
the  deed  stamp  of  1/.  \bs.  becomes  inapplic- 
sl>le.  and  the  ad  valorem  duty  as  by  the  gene- 
ral Stamp  Act  is  payable,  restricted,  however, 
by  the  amending  act,  to  the  further  sum.  The 
imposition  of  the  deed  stamp  is  only  con- 
ditional. It  is  not  imposed  upon  all  transfers, 
and  then  the  ad  valorem  on  a  further  sum 
added,  where  it  is  advanced.  It  is  impossible 
to  pat  sBch  a  construction  upon  the  amending 
set.  Id  small  transactions  it  would  not  only 
entirely  defeat  its  remedial  operation,  but  posi- 
tively aggravate  the  evil  thereby  intended  to 
be  remedied.  Suppose  100/.  lent  on  mortgage 
mniferred,  and  then  100/.  additional  lent. 
This  would  be  treated  by  the  general  Stamp 
Act  as  an  original  mortgage,  and  the  duty 
woald  be  2/.  If  a  deed  stamp,  in  addition  to 
the  limited  ad  valorem  imposed  by  the  amend- 
ing act,  were  payable,  the  doty  would  be 
2/.  15*. 

It  is  true,  that  in  the  case  put,  the  mortgagor 
wf  Ai  to  have  paid  a  lets  dutv  than  if  he  had 
borrowed  nothing  additional.  I  apprehend 
^st  every  tax.  must  be  imposed  by  clear  and 
tmambiguous  language ;  in  the  construction  of 
which  the  subject  is  to  be  favoured.  The 
^*«ei  on  the  point  arc  Doe  dem.  Bart  ley 
V.  Gray;  3  Adol.  &  Ellis,  89,  and  Ijunt  v. 
^^ce,  8  Adol.  &  Ellis,  248.  In  Lant  v. 
f^eace,  Paiteson,  J.,  said,  *'  In  Doe  dem,  Bart* 
h  V.  Groy,  the  question  was  whether  the 
transfer  duty  was  swallowed  up  by  an  addi- 
tional advance  having  been  made,  and  we  held 
^sc  it  was  so  under  the  ejtpreis  teords  of  the 
•tatuie  3  Geo.  4,  c.  117,  s.  2."  See  also  Co- 
jwtry  on  Stamps.  "  Inexperiens,"  therefore, 
bu  erred  on  the  safe  side — he  should  have 


impressed  his  deed  with  the  ad  valorem  duty  o'' 
I/,  on  the  40/.  additional  advance,  and  not  with 
the  progressive  duty  of  1/.  only.  R. 

The  case  put  seems  to  me  clearly  to  be  a 
transfer  of  a  mortgage  of  1000/.,  and  h  further 
charge  for  40/.,  upon  which  a  deed  stamp  is  not 
requisite,  but  merely  the  ad  valorem  stamp  on 
the  40/. ;  see  3  Geo.  4,  c.  1 1? ;  />o«  d.  Hartley 
V.  Gray,  3  Ad.  &  E.  89 ;  Doe  d.  Barnes  v.  Roe, 
6  Scott,- 525;  unless  an  additional  security  vtwe 
also  given,  in  which  case,  both  the  deed  stamp 
and  the  ad  Vfilorem  stamp  would  be  requisite. 
And  see  Lant  v.  Pearce,  3  Nev.  &  P.  329. 

R.S. 


MORTGAGES.— IfARRIBD  WOMAN. 

Mortgagee  in  fee  dies  without  having  de- 
vised the  legal  estate,  which  descends  on  a 
married  woman,  as  heiress  of  the  mortgagee. 
The  executors  of  mortgagee  call  in  the  mort- 
gage money,  and  the  mortgagor's  solicitor 
prepares  a  reconveyance,  to  which  the  heiress 
and  her  husband  are  made  parties.  The  deed 
does  not  provide  for  its  being  acknowledged 
b^  the  married  woman,  and  she  executes  it. 
The  husband  refuses  to  execute  for  some  pique. 
Is  the  husband  a  necessary  party  to  the  re- 
conveyance ?  Can  the  mortgagor  insist  ou  it  ? 
Is  the  husband  compellable  to  join? 

It  is  laid  down  that  a  married  woman  may 
be  seised  to  uses,  and  that  a  married  woman 
may  convey  in  performance  of  a  condition; 
and  (says  Preston)  **  for  the  same  reasou  it 
was  argued  that  she  might  convey  an  estate  of 
freehold  which  a  married  woman  had  as  trus- 
tee ;  but  the  better  opinion  and  uniform  prac- 
tice is,  that  she  cannot  without  fine  or  re- 
covery." cAbstr.  336.)  Again,  a  wife  may, 
without  her  husband,  execute  a  naked  autho- 
rity, whether  given  before  or  after  coverture, 
&c.    4  Cruise  Dig.  21. 

A  SUBSCRinBR  AKD  CONSTANT  RbADBR. 


SELECTIONS 
FROM  CORRESPONDENCE. 

GAOL  CHAPLAINS. 

Mr.  Editor, 
With  reference  to  the  case  of  The  Queen  v. 
The  Bishop  of  Bath  and  ff^ells,  reported  in  p. 
43  of  your  present  volume,  no  notice  appears 
to  have  been  taken  in  the  argument  or  the 
judgment,  of  the  1st  sect,  of  the  act  of  2  &  3 
Vict.  c.  56,  which  appears  to  bring  "  every 
gaol,  house  of  correction,  bridewell,  and  peni- 
tentiary in  England  and  Wales,  now  or  hereafter 
to  be  provided,  and  not  exclusively  used  for 
the  confinement  of  debtors,  except  the  Queen's 
Bench  and  Fleet  prisons,  and  the  General 
Penitentiary  at  Millban k,"  within  the  provisions 
of  th»*  act  of  the  4  Geo.  4,  c.  64,  and  conse- 
quently within  the  25th  section,  which  enacts. 


1 1 8  Correspondence. — Consoldation  of  the  Criminal  Law.  — Barristers  Called. 

"  that  it  Bliall  be  lawful  for  the  juBtkes  assem- 
bled at  the  jreneral  or  quarter  sessions,  to  ap- 
point such  keepers,  &c.  as  to  them  may  teem 
expedient,  for  every  prison  within  their  juris- 
diction to  which  this  act  shall  extend."  If  so, 
the  justices  are  the  proper  parties  to  appoint 
the  chaplain,  under  2  &  3  Vict.  c.  66,  s.  15. 

Can  any  of  your  more  learned  readers  explain 
the  matter  ?   *  M.  W. 


INTESTACY. — CEOWN  LEASES. 

Sir, 
About  twenty-three  years  Ago  A,  B.  gave  m- 
formation  to  the  Treasury,  of  the  death  of  a 
person  without  relations  and  intestate,  and 
possessed  of  considerable  real  and  personal 
property  of  which  the  Oown  took  possession, 
whereupon  several  suits  in  equity  were  insti- 
tuted by  parties  representin^f  themselves  to  be 
heirs  at  law  or  next  of  kin  of  the  intestate,  and 
claimin/(  the  property ;  but  they  have  not  yet 
succeeded,  nor  are  they  likelv  to  succeed,  in 
establishinj?  their  affinity.  One  or  more  of 
these  suits  are  in  fact  (notwithstanding  the 
lapse  of  twenty-lhree  years)  still  pending. 
A.  B,,  the  informant,  exerted  himself  to  identify 
and  secure  the  deceased's  property,  and  1  am 
anxious  to  know  what  means  must  be  adopted 
to  obtain  a  remuneration  from  the  Crown,  and 
whether  it  is  not  customary  with  the  Crown 
(notwithstanding  the  institution  of  proceedings) 
to  grant  leases  of  the  real  property,  and  transfer 
the  personal  property,  or  what  portion  of  it,  to 
the  informant,  on  his  giving  security.  If  any 
of  your  numerous  subscribers  can  afford  me 
information  of  the  subject,  I  shall  feel  extremely 
obliged,  as  I  can  gather  no  assistance  from  the 
books,  nor  from  any  other  source  that  is  open 
to  nje.  G.  F, 

RIGHTS  OF  COMMON. 

Streatham  Common,  in  Surrey,  near  which 
I  reside,  is  a  common  belonging  to  the  Dean 
and  Chapter  of  Canterbury,  as  lords  of  the 
manor.  It  is  a  common,  as  I  understand, 
without  flint,  but  as  one  or  two  large  farmers, 
who  occupy  land  in  the  manor,  think  proper 
constantly  to  turn  in  such  large  quantities  of 
cattle  and  sheep,  that  the  common  is  utterly 
valueless  to  any  body  else,  will  any  of  your 
readers  do  me  the  favour  to  state  the  law  on 
the  subject,  and  whether  an  action  can,  under 
such  circumstances,  be  maintained  for  over- 
stocking the  common,  or  otherwise  ?         G. 


CONSOLIDATION 
OF  THE  CRIMINAL  LAW. 

The  morning  newspaper  which  is  supposed 
to  have  the  confidence  of  the  government, 
announces  two  measures  connected  with 
the  law  as  ahout  to  be  proposed  in  the 
next  session— a  consolidation  of  the  crimi- 
nal law,  and  a  bill  for  further  restricting 
appeals  in  settlement  cases.  Of  the  latter 
measure  we  need  not  at  present  speak ;  but 
the  former  we  shall  hail  with  great  joy  ; 


and  although  we  have  not  shrunk  £rom 
pointing  out  the  faults  of  the  present  go- 
vernment in  their  law  reforms,  we  should 
be  disposed  to  forgive  a  great  deal  to  a  min- 
istry that  could  propose  and  carry  through 
this  important  commencement  of  the  conso- 
lidation of  the  law.  We  shall  probably  ad- 
vert to  this  subject  more  at  length  in  our 
next  number.  Subjects  of  great  interest, 
which,  indeed,  increase  upon  us,  prevent 
our  doing  so  in  this. 

BARRISTERS  CALLED  TO  THE  BAR, 

Afichaehnas  Term,  1843. 

LINCOLN'S  INN. 

Michael  Liming  Melville,  Esq. 
Edward  Hansen  Denison,  Esq. 
Robert  William  Newman,  Esq. 
Robert  Pauncefote,  jun.,  Esq. 
John  Barker,  Eso. 
The  Honourable  Robert  Grimston. 
Frederick  John  Wood,  Eso. 
John  Malcolm  Forbes  Ludlow,  Esq. 
Fathers  ton  Stonestreet,  E^q. 
Henry  Rogers,  jun.,  Esq. 
John  Rogers,  Esq. 
Barlase  Hill  Adams,  Esq. 
John  Fish  Pownall.  Esq. 
Richard  Samuel  White,  Esq. 
William  Courtenay  MorUnd,  Esq. 
John  Busher  Duncan,  Esq. 

INNER  TEMPLE. 

John  Carleo  Heath,  M.A.,  Esq. 
Percy  Macauley  Ash  worth,  Esq. 
George  Henry  Hewit,  Esq. 
John  Walter  de  Longueville  Gifford, 
Esq.,  M.  A. 

MIDDLE  TEMPLE. 

Henry  Mills,  Esq. 
Vincent  Stuckey  Lean,  Esq. 
John  William  Martin  Fonblanque,  Esq. 
William  Partridge,  Esq.,  A.B. 
David  Morrin,  Esq. 
Davyd  William  Nash,  Esq. 
Thomas  Chaloner  Smith,  Esq. 
James  Sheen  Dowling,  Esq. 
Joseph  Moseley,  Esq. 
George  Frederick  Fowle,  Esq. 
Robert  Mackintosh  Isaacs,  Esq. 
William  Joseph  Amherst,  Esq. 
Robert  George  Stapylton,  Esq. 
John  Christian  Cowley,  Esq. 
John  Newberry  George,  Esq. 
Alfred  Francis  Blount,  Esq. 
William  Langford  Foulkes,  Esq. 
John  Angus  Homes,  Esq. 
Nathaniel  Forte,  Esq.,  A.B. 
George  Herbert,  Esq. 
William  Henry  Adams,  Esq. 
Nicholas  Charles  Radiger,  Esq. 

gray's  inn. 

William  Payne,  Esq. 
Douglas  Finney,  Esq. 
John  Barber,  Esq.,  Nf .A. 
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CANOroATES  WHO  PASSED  THE  EXAMINATION,  MICHAELMAS  TERM,  1843. 


CUri^i  Name, 
Allen,  Michael 

Andreir,  John  Jamea 

Awdry,  Peter 

Bariee,  Edward  Hobart 

Bickley,  William 
Blalr,  Edvvard  John 


Bofrcock,  George 
Bot?i>r,  Charles  Holme,  B.  A. 
Bridge,  Thomas  Georj^e 
BroagUtoD,  Fraiicie,  juo. 


Bunny,  Henry 
Bard,  George 

Barr.  William 
Chubb,  Charles  Fri-dcrick 
Chester,  John  Richardson 
Cooper,  Robert,  the  younger 

Copleston,  Edwards  Arthur 
Corles,  Thomas 

Crabbe,  Thomas 
Crosse,  Latymer  George 
Dale,  James  Murray 
Dawson,  Henry 
Doe,  Geori;e 
Eiliou,  John  Julius 

Enms,  John 


Fog^,  William 
Fowler,  Richard 
France,  Joseph 
Puller,  Frederick 
Garlick,  Michael  Prince 
Gay,  Aaron  Wills 
Gibbon,  Lewis  Ple?y 
Gill,  Thomas 
Goodliehere,  Samuel 
Gougb,  Edmund 

GoQgh,  Ralph  Dickinson 

Greene,  William  Lawrence 

Gregory,  John  HoUiwell 
Hancodc,  George 

Harrison,  Robert  Ovington 
Haydock,  Edward 
Head,  Arthur  Joseph 

Hopwood,  John  George 


TV  wh^m  articled,  anlf^ned^c, 
Robert  Miinro  Allen,  Newcastle-upon-Tyne;  assigned  to 

Josiah  Wilkinson,  6,  Queen  Street,  Cbeapside. 
Anthony  Burnley,    Qreat  Austell,   Cornwall;  assigned  to 

John  Atkins,  5,  White  Hart  Court,  Lombard  Street. 
West  Awdry,  Chippenham,  Wilts ;  assigned  to  Edwin  WiU 

kins  Field,  41,  Bedford  Row. 
John  Meriscoe  Pearee,  10,  St.  Swichin's  Lane;   assigned 

to  Henry  HefTell,  Diss,  Norfolk. 
Samuel  Younge,  Sheffield. 

William  Arnold,  Uttoxeter,  Stafford ;  assigned  to  Frederick 
Webb,  Newport,  Monmouth ;  and  assigned  to  John  Cal- 
low Clarke,  Newport;  and  assigned  to  Thomas  WooUett, 
Newport. 
John  Egerton  Ward,  Congleton. 
Thomas  Holme  Power,  66,  Chancery  Lane. 
Henry  St,  John  Maule,  Bath* 

Francis  Brooghton,  the  elder.  Falcon  Square;  assigned  to 
William  Bartholomew,  3,  Gray's  Inn ;   and  assigned  to 
Francis  Broughton,  the  elder. 
Jeremiah  Bunny,  Newberry. 
Roger  Williams  Gem.  the  younger,  Birmingham ;  assigned 

to  Roger  Williams  Gem,  the  elder,  Birmingham. 
Samuel  Weaiherhead,  Bingley, 
Thomas  Chubb,  Malmsbury,  Wilta. 
Ed\irard  Cliester.  Staple  Inn. 
James  Tibbits,  Warwick  ;  assigned  to  Robert  Old^rshaw,  18, 

King's  Arms  Yard,  Moorgate  Street. 
George  Abraham  Crawley,  20,  Whitehall  Place. 
.Edward  Corles,  Worcester;  assigned  to  William  Lasiett, 

Worcester. 
Thomas  Carlhcw,  Woodbridge. 
Thomas  Crosse,  9,  Hatton  Court,  Threadaeedle  Street. 
Charles  Fiddey,  Inner  Temple,  London. 
Matthew  Bloome,  Leeds. 
Charles  Carter  Square,  BamsUple, 
John  Hookins,  Devizes ;  assigned  to  William  Stroughton 

Vardy,  18,  Finsburv  Place. 
John  James  Frankis,  Middle  Avenue,  Princes  Street,  Bristol ; 
assigned  to  Richard  John  Bridges,  Bristol :  and  asbigtied 
to  Henry  Day,  Bristol. 
John  Makinson,  Manchester. 
John  Fowler,  Liverpool. 
Samuel  Fosard  Harrison,  Wakefield. 
Frederick  Fuller,  Carlton  Chambers,  Regent  Street. 
George  Edwards,  Halifax. 
William  Buckle,  Cheltenham. 
William  Gibbon,  Pembroke, 

John  Phillips  Beavan,  14,  Stratford  Place,  Oxford  Street. 
William  Sharpe,  41,  Bedford  Row. 
Francis  John  Gough,  East  Street,  Red  Lion  Square ;  assigned 

to  George  Young,  Lougton. 
Joseph  Foster, Wolverhampton ;  assigned  to  Samuel  Walker, 

29,  Lincoln's  Inn  Fields. 
James    Pedder,  Liverpool;  assigned  to  George    Frederic 

Fairclongh,  Liverpool. 
William  Gregory,  Liverpool. 
Walter  Hancock,   Taunton;  assigned  to  James  Pensons, 

Langport,  Somerset. 
Joseph  Young,  Sunderhind. 
Peter  Haydock,  Preston.         "* 

John  Green,  Bury  St.  Edmund's,  Suffolk ;  assigned  to  Row- 
land  Neate,  67,  Lincoln's  Inn  Fields ;  and  assigned  Co 
Philip  Vaughan,  of  Brecon. 
John  Stephen  Spindler  Hopwood,  47>  Chancery  Laue» 
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ClerViName. 
Jackson,  Henry 
James,  James,  the  younger 
Jeanneret,  Henry 
Jones,  William 
Kennett,  William  AUick 
King,  George 
Kipg,  George  Ley 
Kirby,  Thomas  Hurlston 

Kirkpatrick,  John  Seaton  West 
Knight,  Fmlay 

Knighty  Henry 

Lane,  John  Reginald 

Lea,  Alfred  Dawson 

Leathes,  Hugh  Stanger,  the  yr. 


Lovibond,  Henry 
Martyr,  Joseph .. 
Maundell,  William  Adam 

Massey,  John  Gibbs 
Nansoii,  John 

New,  Herbert 
Newbald,  Charles  Joseph 

Newbald,  Henry 
Nicholls,  Pryce 


Osbaldeston,  William,  the  yongr. 
Payne,  William  Edmund 
Peagan,  Edward  Charles 
Pocock,  John  Came 

Pringle,  Hall 

Pulley,  Henry,  the  younger 
Pugh,  David 
Richards,  Charles 
Rowcliflfe,  Charles  Edward 
Rowell,  William 
Salmon,  Henry  Augustus 
Sharman,  Samuel,  the  younger 
Shepherd,  Samuel 


Smitli,  Edwin  Augustus 
Smith,  Joseph  Tra?ers 
Sparling,  John  Alexander 
Spencer,  George  English 
Squarcy,  Andrew  Tucker 
Street,  James  Henry 

Sweet,  William 

Terrell,  Robert  Hull 

Tbackwray,  Joseph  William 
Thornthwaite,  William 
TibbiU,  William,  the  younger 
Townley,  James 
Tucker,  Henry,  the  younger 


Candidates  who  poMsedj  M.  T.  1943. 

To  whom  articled,  aaigned,  Sfc, 
Charles  Smithson,  New.  Malton. 
James  James,  the  elder,  Aylesbury,  Bucks. 
John  Wright,  6,  Hart  Street,  Bloomsbury. 
Thomas  Hughes,  Wrexham. 
Thomas  Kennett,  7»  Chatham  Place. 
Maries  Edward  Jemmett,  Kingston -upon-Thafflea. 
H^nry  Wheeler  King,  Bristol. 
Benjamin  Aplin,  Banbury,  Oxford;  assigned  to  William 

Lowe,  Inner  Temple. 
Henry  John  Shepherd,  Beverley. 
Henry  Heald,  20,  Austin  Friars ;  assigned  to  James  William 

Freshfield,  the  younger,  5,  New  Bank  Buildings. 
Henry  Moore,  Poole ;  assigned  to  Hull  Terrell,  30,  Basiog* 

hall  Street. 
Charles  Colley  Whitford,  Plymouth ;    assigned  to  George 

Stone  Baron,  Plymouth. 
Thomas  Ball  Troughton,  and  Henry  Lea,  Coventry. 
George  Vernon  Cotton,  3,  Frederick's  Place,  Old  Jewry ; 
assigned  to  William  Morgan  Benett,  2,  Raymond  Build- 
ings, Gray's  Inn. 
Benjamin  lioviliond,  Bridgwater. 
John  Laurens  Bicknell,  25,  Abingdon  Street. 
Thomas  Martin,  1,  Trinity  Place,  Charing  Cross ;  assigned 

to  Colin  Campbell  Macaulay,  Leicester. 
John  Cox,  62,  Lincoln's  Inn  Fields. 
William  Nanson,  Carlisle ;  assigned  to  John  Francis  Adami, 

Cordwainers'  Hall,  Great  Distaff  Lane. 
Henry  Workman,  Evesham. 
William  Ainslie,  Bemnck-upon-Tweed  ;  assigned  to  William 

Aintlie,  Berwick-upon-Tweed. 
Charles  Henry  Phillips,  Kingston-upon-HuU. 
Richard  Parry  (late  Richard  Griffiths),  Welchpool,  co.  Mont- 
gomery ;  assigned  to  Philip  Humberton,  Chester;  and 
assigned  to  Nathaniel  Charles  Milne,  Inner  Temple. 
William  Murray,  New  London  Street. 
Charles  May  Simmons,  Boley  Hill,  Rochester. 
Robert  Edward  Moore,  Plymouth. 
George  Pocock,  Lincoln's  Inn  Fields ;  assigned  to  John 

Innes  Pocock,  Lincoln's  Inn  Fields. 
John  Lambert,  Alnwick. 
Henry  Pulley,  the  elder,  Norwich. 


John  Pugh,  bolgelly  ;  assigned  to  John  Jones,  Dolgelly. 

John  Laidman,  Exeter. 

Charles  Rowcliflfe,  Stogumber,  Somerset. 

Joseph  Vines,  Newbury,  Berks. 

Robert  Phippen,  Bristol. 

Alexander  Sharman,  Bedford. 

Henry  Smithson,  New  Malton,  co.  of  York  ;  assigned  to  John 

Jackson,  Stokesbv,  co.  of  York ;  and  assigned  to  Robert 

Burnett  Walton,  Northallerton. 
Septimus  Smith,  Blaodford  Forum. 
John  Melhuish,  Honiton,  Devon. 
Sayers  Turner,  Colchester. 
Thomas  Parker,  6,  Lincoln's  Inn  Fields. 
Coard  William  Squarey,  New  Sarum. 
James  Fowler,  3,  Lincoln's  Inn  Fields ;  assigned  to  Thomas 

Gammon  Acton,  I,  Elm  Court,  Temple  $  and  assigned  to 

Frederic  Atkins,  10,  Gray's  Inn  Place,  Grav's  Inn. 
William  Clarke,  Bristol  ;'a9signed  to  Charles  Stewart  Clarke, 

Bristol. 
John  Hull  Terrell,  St  Martin's  Lane,  Exeter;  assigned  to 

John  Bennett,  Percy  Street,  Bedford  Square. 
William  Loaden,  32,  Great  James  Street,  Bedford  Row. 
Edwin  Wilkins  Field,  413edford  Row. 
William  Tibbits,  Stratford-upon-Avon. 
Benjamin  Davies,  4,  Devonshire  Square. 
William  Richard  Berryman,  Devonport. 


Candidatei  pautd.'^  Superior  Ctmrii :  Lord  ChmeeUor. 
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€lerk?i  Name. 
Tyndall,  William 
Yeiriour,  Charles 
VinceDt,  James  jr. 

Wallace,  Thomas 

Warden,  James 
Waixefi*  Robert  Hicks 

Webster,  Georg« 

White,  John  Thomas 

Wight,  George  John 

Wigley,  John  Gwjn  Middleton 

Wilson,  John  Nathaniel 
Worsley,  Leonard 
Wray,  George  Octa?ias 

Wynn,     Henry   BerUe    Watkb 
^IWams 


To  whom  articlifd,  a$tigned,  BfC. 

Henry  Witton  Tyndall,  Birmingham. 

Matthew  Pararoore,  Bri<lgwater. 

Richard  Plttman,3l,  Paddington  Green. 

Richard  Almock,  Long  Melford  ;  assigned  to  Braosby  Wil- 
Ham  Powys,  8,  Staple  Inn. 

Peter  Cox,  beaminster. 

John  Pyne.  Somerton ;  assigned  to  William  Pyne,  4,  Inner 
Temple  Lane. 

Robert  S^ers  Christian,  Liverpool ;  assigned  to  Henry  Chris- 
tian, Liverpool. 

Thomas  White,  11,  Bedford  Row. 

John  Maekeilar  Skeene  Grieve  Wight,  Teignraoath. 

John  Nicholas  Bennett,  Plymouth;  assigned  fo  Henry  William 
Sole,  68,  Aldermanbury. 

William  Marris,  Gray's  Inn. 

Charles  Ewens  Deacon,  Southampton. 

Francis  Mewbum,  Darlington  ;  assigned  to  ThomasWalker, 
3,  Faraivai's  Inn. 

Joshua  John  Peele,  Shrewsbury,  co.  Salop ;  assigned  to  John 
Allan  Powell,  9,  New  Square,  Lincoln's  Inn. 


SUPERIOR  COURTS. 
Mjaxti  C^atUfUnr. 

[JRgp&ried  ^  W.  Finnblly,  Esq.,  Barritier  ai  Law."] 

JURISDICTION. — ORDBR  ON  PLAINTIFF  AFTSR 
DISMISSAL  OF  HIS  BILL. 

A  bill  t0«#  duminedt  in  purniance  of  an  order 
of  the  Hoiue  of  Lordi,  reoereing  a  decree, 
umder  which  payments  were  made  to  the 
plaintijf,  iubject  to  be  rinded  in  the  event 
efrevereali  Held,  on  petition  presented 
qfierwards  bp  the  d^endants,  that  the 
Court  had  jurisdiction  to  order  the  pUdntif 
to  rtfund. 

Against  the  decree  obtained  in  February, 
1837,  by  the  plaintiff  in  this  suit— which  was 
for  an  account  of  tithes  in  the  Court  of  Exche- 
quer*— the  defendants  appealed  to  the  House 
of  Lords.  Pending  the  appeal,  the  plaintiff 
prosecoted  his  decree,  and  compelled  ihe  de- 
fendants to  pay  the  arrears  of  tithes,  pursuant 
10  the  decree.  The  defendants  thereupon  ap- 
plied to  the  Court  of  Exchequer,  and  obtained 
an  order  requiring  the  plaintiff  to  enter  into 
recognizances  with  two  sureties  for  repayment, 
in  case  the  appeal  should  prove  successful. 
llie  plaintiff  accordingly  entered  into  the  re- 
cognizances. The  House  of  Lords  reversed 
the  decree  in  February,  1840,  and  ordered  the 
plaintiff 's  bill  to  be  dismissed,  as  agunst  all 
the  defendants,  with  custs.^  That  order  of 
the  House  of  Lords  was  made  an  order  of  the 
Court  of  Exchequer ;  proceeding's  were  then 
taken  by  the  defendants  against  the  plaintiff's 
sureties,  for  the  recovery  of  the  monies  that 
had  become  due  under  the  recognizances,  and 
are  not  yet  terminated.  An  application  was 
now  made  to  this  Court,  upon  the  petition  of 


•  See  2  You.  &C.  421. 

^  See  Piowden  v.  Thorpe,  7  Chirk  &  F.  137. 


the  defendants,  for  an  order  upon  the  plaintiff 
to  refund  the  monies  paid  to  him  by  the  de- 
fendants under  the  decree. 

Mr.  Betheil  and  Mr.  Fleming  for  the  peti- 
tioners. 

Mr.  Swanston,  for  the  plaintiff,  objected  that 
the  Court  had  not  any  jurisdiction.  The  suit  in 
which  the  application  was  made,  was  dismissecl 
by  the  Court  of  Exchequer,  in  obedience  to 
the  order  of  the  House  of  Lords.  The  suit  %vb8 
therefore  at  an  end.  If  a  fund  were  in  posses- 
sion of  the  Court,  it  might  make  orders  to  dis- 
pose of  it ;  but  it  can  make  no  order  in  a  non- 
existing  cause.  Besides,  the  defendants  were 
proceeding  against  the  sureties  upon  the  re- 
cognizances. 

The  Lord  Chancellor, — The  event  upon 
which  the  money  was  to  be  returned,  has  hap« 
pened,  vig.  the  reversal  of  the  decree.  Tbe 
order  for  repayment  was  an  existing  order  of 
the  Court  of  Excheouer  in  Equity,  and  by  act 
of  parliament  abolishing  that  Court,  it  is  made 
an  order  of  this  Court.  The  Court  of  Exche- 
quer, acting  ministerially  upon  the  order  of 
the  House  of  Lords,  might  have  made  an  order 
to  repay  the  arrears,  part  of  the  order  dismiss- 
ing the  bilL  This  Court  has  the  same  power 
the  Court  of  Exchequer  had.  The  petition 
appears  to  me  to  be  proper,  and  I  do  not  see 
wby  the  order  should  not  be  made  as  prayed 
by  it. 

The  order  was  made  accordingly.^ 

Thorpe  v  Mattinglep  and  ethers,  at  West- 
minster, Nov.  4. 


e  See  ff right  v.  Mitchell,  10  Ves.  293; 
Lord  Anson  v.  Hodges,  5  Sim.  227 ;  Taylor  v. 
ITttters,  1  Myl.  &  Cr.  266;  and  Haig  v.  Ho^ 
man,  8  Clark.  &  F.  321,  350,  368;  aud  Small 
V.  Attwood,  3  Y.  &  C.  105  and  501,  as  to  the 
power  of  the  court  over  plaintiffs  after  the  dis- 
missal of  their  bills. 
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Svperior  Courts :  Rotts;  Vice  Chaneellor. 


[Reported  by  Samuel  Miller,  Esq,  Barruter 
at  Law'] 

ADMINISTRATION   OF  A  TBSTATGR'S    B8TATB. 
— LIABILITY   OF  EXECUTORS. 

JFhere  executort  employ  an  auctioneer  in  the 
rcfruiar  wop  of  businesg,  to  dispose  of  their 
testator's  property ,  and  the  auctioneer  mis- 
applies  monies  received  by  him  as  deposits, 
the  fjceculors  cannot  be  charged  with  any 
such  moniei,  if  they  ejsercise  due  diligence 
in  endeavouring  to  get  them  out  of  his 
hands. 

The  question  in  this  case  arose  upon  excep- 
tions to  the  Ma8ier*8  report,  who  had  refused 
to  charge  the  executors  of  the  testator  in  the 
pleadings,  named  with  certain  sums  tliat  had 
been  lost  to  the  estate,-  through  the  defalcation 
of  an  autioneer  employed  by  them,  and  which 
it  was  contended  on  behalf  of  certain  parties 
beneficially  entitled,  ought  to  he  made  good  by 
the  executors  personally.  It  appeared  that  in 
May,  1831,  a  sale  took  place  ot  the  testator's 
property,  and  that  the  executors  employed  an 
auctioneer  named  Cooper,  to  conduct  it; 
Cooper  being  at  the  time  in  good  credit,  and  in 
an  extensive  way  of  business,  received  various 
sums  of  different  purchasers,  as  deposits  in  re- 
spect of  their  purchases,  and  was  allowed  to 
retain  them  without  question,  till  the  comple- 
tion of  the  purchases.  This  took  place  on  the 
17th  of  December,  and  Cooper  not  having 
attended  the  completion,  an  appointment  was 
made  by  the  executors  for  him  to  attend  on  the 
20(h  of  the  same  month,  and  hand  over  the 
monies  in  his  hands.  He,  however,  still  neg- 
lected to  attend,  but  the  next  day  he  sent  hi» 
son,  who  informed  the  executors  that  his  father 
had  advanced  the  money  on  other  sales  which 
would  be  completed  in  a  few  days,  and  that  then 
the  executors  might  rely  upon  a  settlement. 
The  further  time  within  which  he  was  to  settle 
having  also  expired,  the  executors,  on  the  2l8t 
of  January,  wrote  him  a  threatening  letter ;  in- 
forming him  that  proceedings  would  be  imme- 
diately commenced  against  him,  unless  he 
handed  over  the  monies  received  by  him,  and 
in  March,  1832,  they  caused  a  writ  to  be 
issued  against  him,  but  in  the  mean  time  he  had 
absconded,  and  was  not  heard  of  for  six  years 
afterwards. 

Pemberton  Leigh ^  for  the  parties  beneficially 
interested,  contended,  that  as  Cooper  was  the 
agent  of  the  executors,  they  were  liable  for  his 
acts,  and  although  they  would  not  be  liable,  if 
they  could  show  a  strict  performance  of  their 
duty,  yet  they  must  prove  that  the  utmost 
diligence  had  been  used  by  them  to  prevent 
the  loss  which  had  occurred,  nor  could  it  be 
urged  as  an  excuse  that  no  benefit  would  have 
accrued  from  proceedings  being  taken  earlier, 
in  consequence  of  Cooper  not  being  in  circum- 
stances to  pay.  Although  they  were  informed 
on  the  2 1  St  of  December,  that  Cooper  had 
been  guilty  of  a  breach  of  trust,  they  took  no 
compulsory  steps  against  him  till  nearly  three 
months  afterwards. 


7%nney,  contrh,  for  the  executors,  urged  that 
there  was  no  sufficient  proof  of  laches  to  Charge 
them  with  the  default  of  Cooper.  It  was  ad- 
mitted that  he  was  in  a  large  way  of  business, 
and  it  might  fairly  be  supposed  thaX  to  destroy 
his  credit  by  proceedings,  would  not  have  been 
the  most  likely  method  of  recoTenng  the 
money  in  his  hands. 

The  Mister  of  the  Rolls  sud,  he  felt  some 
difficulty  in  determining  what  was  proper  to  be 
done.  It  was  necessary  for  the  executors  to 
employ  an  auctioneer,  and  the  employment  of 
Cooper  was  clearly  in  discharge  of  their  duty. 
Until  the  completion  of  the  purchases,  the 
auctioneer  was  a  stakeholder,  and  the  deposits 
belonged  to  neither  party,  and  ^here  being  no 
charge  against  the  executors  in  reapect  of  their 
employment  of  Cooper,  the  transaction  on 
account  of  which  they  were  sought  to  be 
charged,  was  brought  down  to  the  17th  <^ 
December,  when  the  purchases  were  com- 
pleted. From  that  time,  the  money  belonged 
to  the  executors.  Cooper  did  not  attend  the 
completion  of  the  purchases,  and  in  answer  to 
a  letter  from  the  executors  on  the  20th  of 
December,  requiring  payment  of  the  money  in 
his  hands,  bis  son  called,  and  informed  them 
that  he  had  invested  it  in  certain  sales  which 
he  expected  would  be  completed  in  a  few  days. 
His  Lordship  said,  he  should  have  thought 
that  a  most  extraordinary  statement,  containing 
as  it  did,  an  acknowledgement  that  he  had 
used  the  money  for  other  purposes,  ai^d  that 
being  unsatisfactory,  the  question  was,  what 
was  the  proper  course  for  the  executors  to 
pursue.  This  depended  very  much  on  the 
state  of  credit  of  Cooper,  and  the  business  he 
might  be  doing  at  the  time,  for  it  might  be 
most  prudent  on  the  part  of  the  executors  to 
wait  until  a  better  opportunity  offered  for  re- 
covering the  money.  His  Lordship  repeated 
that  he  felt  great  difficulty  in  saying  what 
ought  to  be  done,  but  he  did  not  think  the 
executors  ought  to  be  chai>|^ed  with  the  loss, 
when  it  did  not  arise  from  the  employment  of 
Cooper,  and  they  might  not  have  been  able  to 
prevent  it. 

Edmonds  v.  PeaAe,  November  10th,  1843. 


fSitt  €^imcsViat  at  CniXtrntt. 

[Reported  by  E.  Vansittart  Nealb,  Esq.,  Barru- 
ter at  LawJ]  ' 

INFANT. — LUNATIC. — MASTER'S   OPPICE. 

Proceedings  in  the  Mailer's  office  under  a 
decree  on  the  suit  of  an  infant  by  his  next 
friend,  for  the  appointment  of  new  trustees, 
stayed  by  order  of  the  Court,  where  it  apr 
peared  that  the  i/^ant  had  become  lunatic 
since  the  decree. 

The  cause  in  which  the  proceedings  soaglit 
to  be  stayed  by  the  present  application 
were  had,  was  a  supplemental  suit,  instituted 
by  a  Mr.  Fair  bairn,  as  the  next  friend  of  an  in- 
fant of  the  name  of  Hartley,  for  the  purpose 
of  carrying  into  execution  a  decree  pronounced 
in  1831,  in  a  cause  in  which  the  mother  of  the 
infant,  who  had  since  herself  become' a  lunatic, 
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was  plaintiff  by  her  next  friend  now  decensed. 
It  appeared  that  Mrs.  Hartley,  the  mother,  had 
)ar|ife  estates  in  Cornwall,  and  had  married  in 
IS19  a  gentleman  of  the  name  of  Hartley,  from 
whom  she  was  separated  in  1824.  By  a  settle- 
ment made  on  her  marria|^e,  her  son,  the  plain- 
tiffin  the  supplemental  suit,  was  entitled  to  the 
estates  after  his  mother's  death,  subject  only  to 
an  annuity  of  800/.  a-year  to  the  father.  All 
the  trustees  of  the  settlement  were  dead,  and 
one  object  of  the  supplemental  suit  was  to  ob« 
tain  the  appointment  of  new  trustees.  By  the 
decree  made  at  the  hearinji^,  the  Master  had 
lieen  directed  to  appoint  proper  persons  as 
trustees,  to  whom  the  legal  estate  was  ordered 
to  be  conveyed,  bv  the  persons  in  whom,  by 
the  deaths  of  the  tormer  trustees,  it  had  vested ; 
and  in  the  Master's  office  the  next  friend  had 
proposed  himself  as  one  trustee,  and  a  Mr. 
Devisme  as  the  other.  It  appeared  that  Mr. 
Fairbairn,  though  described  m  the  bill  as  of 
Tyfield,  in  Surrey,  where  be  had  a  house,  had 
for  some  time  been  resident  in  Scotland,  and 
that  Mr.  Devisme  was  resident  in  Jersey.  The 
present  application  to  the  Court  was  made  by 
Mr.  Hartley,  the  father  of  the  infant,  and  the 
ground  of  it  was  the  fact  that  a  commission  of 
lunacy  had  been  issued  by  the  Lord  Chancellor 
against  the  infant  plaintiff.  The  proceedings 
in  the  Master's  office  had  passed  the  point  at 
which  objection  could  be  regularly  taken  to  the 
appointment  of  the  proposed  trustees. 

Betheil  and  ff^al/ord,  for  Mr.  Hartley. 

Stewart,  for  the  persons  in  whom  the  legal 
estate  was  vested. 

fFnkefield,  for  Fairbairn,  urged  that  it  was  in 
the  Ma'iter's  discretion  to  suspend  the  proceed- 
ings on  the  ground  of  the  presumed  lunacy  of 
the  plaintiff;  but  that  there  was  no  evidence  of 
any  application  having  been  made  to  him  for 
that  pnrpose ;  that,  if  the  proceedings  were  ir- 
regular, they  were  taken  at  the  peril  of  the  par- 
ties by  whom  they  were  prosecuted ;  but  that 
the  lunacy  of  the  infant  was  in  fact  of  no  con- 
sequence, for  an  infant  was  never  considered 
responsible,  so  that  his  lunacy  took  away  no  se- 
curity which  the  defendants  possessed  before. 

The  f^ice  Chancellor  said,  the  only  question 
is,  whether  I  shall  allow  a  sort  of  fraud  to  be 
practised  on  the  jurisdiction  in  lunacy.  It  is  so 
probable  that  if  these  proceedings  were  to  go 
on,  nothing  could  be  really  done  bv  the  next 
friend,  that  I  think  the  order  sfaonla  be  made. 
Costs  reserved. 

Hartley  v.  Gilbert.   Nov.  20th,  1843. 


(Before  the  four  Judges.) 

[Repwted  by  ZoBV  Hambrton,  Esq.,  Barrister  at 
Law.'\ 

CIRTIORARI. — NOTICE  TO    UAGISTRATB9. 

Jn  order  to  Mng  up  an  order  of  juiticee  by 
certiorari  under  ttntute  13  Geo.  2,  c.  18,  #. 
5,  it  is  necessary  that  notice  should  be  given, 
mthin  the  time  therein  specified,  to  tu:o 
tlf  the  Justices  by  or  bf/ore  tthom  the  order 
was  made. 


IFhere  a  certiorari  had  been  granted,  and  a 
return  had  been  made  by  the  justices,  held, 
on  a  cross  motion  being  made  by  the  counsel 
for  the  justices,  that  the  certiorari  must  be 
quashed,  because  it  did  not  appear  on  the 
affidavits  that  notice,  according  to  the  pro^ 
visions  of  the  statute,  had  been  given  to 
two  of  the  justices  before  whom  the  order 
was  made.  It  only  appeared  by  the  affi' 
davits  that  notice  had  been  given  to  two 
justices  acting  in  and  for  that  riding. 

In  this  case  a  certiorari  had  been  obtained 
to  remove  into  this  Court  an  order  of  justices, 
and  a  return  was  made  to  the  certiorari.  In 
this  term,  Mr.  Pashley  obtained  a  cross  rule 
on  behalf  of  the  justices,  calling  on  the  other 
party  to  shew  cause  why  the  certiorari  should 
not  be  quashed,  on  the  ground  that  it  did  not 
appear  l>y  the  affidavits  on  which  the  certiorari 
had  been  obtained,  that  notice  had  been  served 
on  the  justices  according  to  the  provisions  of 
the  5th  section  of  13  Geo.  2,  c.  18.  That 
section  provides  that  no  certiorari  shall  be 
allowed  to  bring  up  any  conviction,  order,  &c. 
of  any  justices  of  the  peace,  unless  it  heap- 
plied  for  within  six  calendar  months  after  such 
conviction,  order,  &c.  shall  be  so  made ;  and 
unless  it  be  duly  proved  on  oath,  that  the 
said  party  or  parties  suing  forth  the  same, 
hath  or  have  given  six  days  notice  thereof  in 
writing  to  the  justice  or  justices,  or  to  two  of 
them  by  and  before  whom  such  conviction, 
order,  &c.  shall  be  so  made,  to  the  end  that 
such  justice  or  justices,  or  the  parties  therein 
concerned,  may  shew  cause  against  the  issuing 
or  granting  such  certiorari. 

Mr.  Pickering  now  shewed  cause. 

This  is  an  objection  purely  of  a  technical 
character.  It  is  now  too  late  to  take  such  an 
objection,  after  the  certiorari  has  been  ob- 
tained :  the  justices  have  made  their  return, 
and  the  case  has  come  on  for  hearing  as  to  the 
validity  of  an  order  of  justices  at  sessions. 
The  certiorari  has  been  applied  for  within  the 
proper  time,  and  the  affidavits  state  that  notice 
was  served  on  two  justices  of  the  West  Riding. 
Those  justices,  having  obeyed  the  writ  of 
certiorari,  and  made  a  return  to  such  writ, 
cannot  object  that  the  proper  service  of  the 
notice  does  not  appear  on  the  affidavits.  These 
parties  being  described  in  the  affidavits  as 
justices  of  the  peace  for  the  West  Riding,  it 
will  be  presumed  that  all  the  justices  were 
present  at  the  General  Quarter  Sessions.  The 
cases  cited  were  K.  v.  ff^akefieldi*  K.  v.  How^ 
K.y.  Justices  if  Lancashire.^ 

Mr.  Pashley,  contrh, — This  rule  must  be 
made  absolute  to  quash  the  certiorari,  because 
it  does  not  appear  from  the  affidavits  that  the 
5th  section  of  13  G.  2,  c.  18,  has  been  com- 
plied with.  It  does  not  appear  that  notice 
has  been  served  on  any  two  or  more  justices 
who  made  the  order;  aud  this  is  evidently 
made  requisite  by  the  very  terms  of  the  statute. 
It  cannot  be  said  that  it  is  now  too  late  to 
make  this  objection,  because  when  the  validity 
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of  the  order  comes  to  be  discussed,  the  Court 
must  be  satisfied  that  the  prelitDinaries  directed 
by  the  statute  have  been  complied  with;  and 
fin  this  point  the  affidavits  are  defective. 
iCfiteridge,  J. — Do  you  contend  that  notice 
must  be  served  on  two  of  the  justices  who 
actually  were  present  when  the  order  was 
made,  because  we  all  know  that  many  ma^ts- 
trated  appear  on  the  first  day  of  the  sessions, 
who  do  not  remain  there  the  rest  of  the  ses- 
eions  ?]  It  must  appear  that  notice  was  served 
on  the  justices  who  appear  in  the  caption  of 
the  order.  In  the  case  of  the  liing-  v.  Juitices 
o/Sttueaffi  it  was  held  under  the  same  statute, 
that  six  days'  notice  to  the  justices  was  requi- 
site, althoU|(h  the  order  of  sessions  was  made 
subject  to  the  opinion  of  the  Court  on  a  case 
stated  and  settled  at  sessions.  Lord  Ellenbo^ 
rttugh  in  that  case,  says  the  statute  is  imperative. 
The  affidavits  are  also  defective,  because  it 
does  not  appear  that  the  justices  on  whom 
they  allege  the  notice  i«as  served,  were  trustees 
at  the  tiaie  the  order  was  made :  for  any  thinf( 
that  appears,  these  justices  may  have  been  ap- 
pointed since  the  order  was  made. 

Lord  Denman,  C.  J. — It  is  contended  that 
a  presumption  arises  that  all  the  magistrates 
of  a  county  are  present  at  the  General  Quarter 
Sessions,  and  on  that  supposition  the  burden 
of  proof  would  be  thrown  on  the  opposite  party 
to  shew  that  these  magistrates  were  not  present 
when  the  case  was  heard.  I  do  not  find  aiw 
authority  given  for  such  a  presumption.  It 
appears  to  me  to  be  necessary  that  those  who 
were  actually  present  when  the  case  was  heard 
at  sessions,  sbould-be  served  with  notice.  I  am 
of  opinion,  therefore,  that  a  proper  notice  has 
not  been  served. 

Mr.  Justice  fFlilhmt* — Lookinf(  at  the 
w6rds  of  this  statute,  I  am  ^f  opinion  that  this 
notice  is  defective.  The  reason  given  for 
holding  this  notice  to  be  good  is,  that  we  are 
to  presume  that  sAl  the  magistrates  of  the  West 
Riaing  were  present  when  the  order  was  made ; 
but  I  find  no  authority  for  making  such  a  pre- 
sumption. 

Mr.  Justice  Coleridge. — I  am  of  the  same 
opinion,  but  I  come  to  this  determination  with 
some  reluctance.  There  are  many  -cases  in 
which  it  may  be  important  to  shew  that  the 
magistrates  have  been  served  with  a  proper 
notice ;  but  when  they  have  made  a  return  to 
the  certiifrari,  this  objection  appears  to  be 
mere  matter  of  form.  On  the  words  of  this 
statute,  I  am  of  opinion  that  it  does  not  appear 
that  notice  has  been  served  on  the  proper  per- 
sons. 

Mr.  Justice  Wightman.^Ax  does  not  appear 
that  the  magistrates  on  whom  the  notice  was 
served  were  magistrates  at  the  time  the  order 
was  made :  for  any  thing  that  appears  they  might 
have  been  appointed  afterwards.  The  pre- 
sumption that  these  magistrates  were  present 
does  not  therefore  apply. 
Rule  absolute  to  quash  the  certiorari. 
The  Queen  v.  The  /nhabiients  o/  Cartworth. 
Q.  B.  F.  J.    M,  T.  1843. 

d  I  M.  &  S.  631. 


CSRTIORARI. — SBRVICB  OF  NOTICB  ON  JU8- 
TICB8. — AVFIDAVIT  PRACTICB. 

ff^hen  a  certiorari  is  granted  /or  bringing 
up  an  order  of  ieseione,  it  thould  appear 
that  notice  has  been  served  on  two  of  Ike 
Justices  who  made  the  order.  If  the  affi- 
davits are  defective  in  this  respect^  the 
omission  cannot  be  supplied  bp  an  affidavit 
filed  more  than  six  months  after  the  order 
is  made, 

Quasre,  If  the  defect  of  not  shewing  that 
notice  has  been  served  on  the  proper  jus- 
tices,  can  be  corrected  by  affidavits  filed 
subsequently  to  the  iuuing  of  the  certiorari. 

In  the  case  of  the  Queen  v.  Cartworth,  it 
was  held  that  under  statute  13  Geo.  2,  c.  18, 
8.  5,  no  certiorari  should  be  granted,  unless  it 
appeared  on  oath,  that  six  days'  notice  had 
been  given  to  two  justices  before  whom  the 
order.  &c.  was  made.  In  the  present  case,  the 
same  objection  was  taken,  that  it  did  not  ap- 
pear that  proper  notice  had  been  served  on 
two  of  the  justices  who  made  the  order. 

Mr.  Arehhold  contended  that  the  objection 
was  removed  by  a  subsequent  affidavit  which 
had  been  filed,  stating  that  the  notice  had  been 
served  on  two  justices  before  whom  the  order 
was  made. 

Mr.  Baines,  contrh, — l^ven  supposinfir  the 
former  defect  could  be  cured  by  such  an  affi- 
davit, yet  this  affidavit  could  not  be  received, 
because  it  was  not  filed  within  the  six  months, 
within  which,  according  to  the  5th  section  of 
13  Geo.  2,  c.  18,  \\ie  certiorari  must  be  applied 
for.  The  fact  of  the  service  of  the  notice  on 
the  justices  meutioned  in  the  statute  ought  to 
be  brought  before  the  judge  who  grants  the 
certiorari  I  unless  this  be  done,  the  Jud>(e  has 
not  the  proper  materials  on  which  to  grant  the 
certiorari. 

Per  Curiam, — We  are  of  opinion  that  this 
rule  must  be  made  absolute.  It  does  not  ap- 
pear on  oath,  that  the  justices  who  made  the 
order  have  been  served  with  proper  notice. 
The  affidavit  filed  in  answer  to  this  application, 
comes  too  late. 

The  Queen  v.  Inhabitants  iff  Gilberdike, 
Q.  B.  F.  J.    W.  T.  1843. 

^wuxCt  Sf iict^  practice  Caurc 

[Reported  by  E.  H.  Woolrych,  Esq.,  Barrister 
tti  Law,"] 

solicitor. — RBNBWAL  OF  CBRTIFICATB  AS 
ATTORI^BT. — NOTICES. 

There  is  no  provision  in  thcG&J  f^ict,  c,  73, 
which  entitles  a  party  who  had  been  ad" 
mitted  an  attorney  and  solicitor,  and  taken 
out  his  certificate,  and  afterwards  ceased  to 
take  out  his  certificate  and  to  practise,  and 
who  has  obtained  the  order  of  the  Master  of 
the  Rolls  for  the  reneteal  of  his  eertijkaie 
as  a  solicitor,  to  an  order  for  the  renewal  of 
his  certificate  as  an  attorney  of  this  Court, 
on  the  mere  production  of  the  order  of  the 
Master  of  the  Rolls,  without  the  usual 
notices, 

Charnoek  applied  on  behalf  of  a  gentleman 
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caHed  Seward,  for  permissioii  to  rtoew  his 
certificate  as  an  attorney  of  this  Court.  The 
applicitnt  not  having;  jfiven  the  uaual  notices, 
bis  name  was  not  npon  the  Master'ti  list.  The 
affidavit  stated  that  the  j^entleroan  in  question 
had  some  years  afifo  been  admitted  an  attorney 
and  a  solicitor,  and  after  some  time  ceased  to 
ulce  out  his  certificate ;  that  he  had  been  re- 
admitted, and  had  oj^ain  discontinued  his  cer- 
tificate; that  he  had  nerer  practised  without  a 
certificate;  and  that  he  had  now  obt^iied  an 
order  from  the  Master  of  the  Rolls  for  the 
reaewid  of  hb  certificate  as  a  solicitor.  On 
these  factt  it  was  submitted  that  on  the  pro- 
duction of  such  order  the  present  application 
mi^ht  be  granted.  IPntiesQn,  J. — Is  there  any 
clause  in  the  new  act  declaring  tliat  where  a 
person  has  been  admitted  a  solicitor,  he  shall 
thereupon  be  entitled  to  be  admitted  as  an 
attorney?]  Charnock  stated  that  this  partv 
applied  to  be  readmitted,  and  cited  the  25th 
and  27th  sections.  rPa//«o»,  J. —Neither  of 
those  sections  makes  it  sufficient  for  admission 
here  that  the  Master  of  the  Rolls  should  have 
^(ranted  it  in  Chancery,  nor  for  aa  admission 
in  Chancery,  that  the  permission  should  have 
been  granted  here.]  This  gentleman  is  not 
now  oflF  the  rolls  at  all.  IPaitescn,  J.— But 
he  would  be  off  the  rolls  according  to  the 
former  practice,  and  must  comply  with  the 
roles  of  this  Court  to  put  himself  in  a  position 
to  practise  again.]  He  has  obtained  the  order 
of  the  Master  of  the  Rolls.  {Patteton,  J.— 
That  may  be.  I  don't  know  what  the  Master 
of  the  Rolls  may  require  for  the  granting  of 
the  order.  He  may  demand  something  which 
might  be  dispensed  with  here;  or  may  be 
satisfied  with  that  which  might  be  insufficient 
for  me.  If  parties  do  not  choose  to  comply 
with  the  practice  of  this  Court,  I  cannot  help 
them.]  The  45th  section  declares  '<  that  all  per- 
sons who,  prefiously  to  the  Ist  January,  1843, 
shall  have  been  duly  admitted  and  enrolled 
attorneys  or  solicitors  of  any  of  the  Courts  of 
Law  or  Equity  at  Westminster,  &c.  shall 
and  may  be  admitted  and  enrolled  attorneys 
and  solicitors  in  the  said  High  Court  of  Chan- 
eery,  or  all  or  any  of  the  said  Courts  of  Queen's 
Bench,  &c." 

Paitesun,  J.— That  applies  to  the  original 
admisBion.  This  party  was  not  admitted 
and  enrolled  a  solicitor  previous  to  the  1st 
of  January,  1843.  within  the  meaning  of 
that  clause.  If  this  application  coulo  be 
granted,  a  person  who  was  off  the  rolls  of  this 
Coort,  from  some  cause  which  he  might  not 
wish  to  have  inquired  into,  might  go  and  get 
readmitted  in  the  Court  of  Chancery,  and 
get  upon  the  roll  here  again,  without  the 
means  of  o'ljection.  I  by  no  means  say  that 
that  is  the  case  here,  but  I  do  not  choose  to 
introduce  facilities  for  such  a  practice. 

Rule  refused. 
&  parte  Smward,  Q.  B.  P.  C.    Nov.  i>5th, 
1M3. 

AWARD. — ATTACHMENT. — AFFIDAVITS. 

Where,  on  moving  to  enforce  an  award  by 
attachment,  the  ordinary  affidavit  by  the 


barrister^ g  clerk  fferifytng  the  esBecuOom  of 
the  award  by  the  barrister,  cannot  be  ob" 
tained,  in  coneequenee  of  the  clerks  rest' 
denee  being  fm^ftoom,  it  is  necessary  to 
produce  the  affidavit  by  some  person  ac 
quainted  with  the  clerk's  handwriting, 

Hance  moved  for  a  rule  niii  for  an  attach- 
ment for  the  non-payment  of  money  pursuant 
to  an  award.  The  execution  of  the  award 
which  was  made  by  a  barrister  was  attested  by 
his  clerk.  The  affidavit  staled  that  as  the  clerk 
had  left  the  service  of  his  employer,  and  every 
exertion  had  been  made  to  discover  his  present 
residence,  without  effect,  he  proposed  to  dis- 
pense with  the  ordinary  affiduvit,  by  the  clerk 
verifying  the  execution  of  the  award  by  the 
barrister. 

Pattesvn,  J. — Cannot  you  prove  the  clerk's 
handwriting  ?  The  ordinary  rule  is,  that  where 
the  attesting  witness  to  an  instrument  cannot 
be  found  after  diligent  search,  his  handwriting 
must  be  proved.  You  may  take  your  rule,  but 
it  will  be  safer  not  to  draw  it  up  until  you 
have  filed  an  affidavit'by  some  person  acquainted 
with  the  clerk's  handwriting. 

Rule  accordingly. 

Beltan  v.  Turrett.  Q.  B.  P.  C,  M.  T., 
1843. 

iSrtbtiintt  of  9itHir. 

[Reported  by  A.  P.  Huhlstonb,  Esq.,  Barrister  at 
Law,] 

ATTOBKKY.— rnoCESS  OP  THB  COURT.-^ 
NEGLIGBNCB. 

/4n  action  on  the  case  will  nut  lie  against  an 
attorney,  who  by  mistake  and  without  ma- 
lice, brings  an  action  or  sues  out  esrecution 
against  the  wrong  party. 

Case.t*  The;^ecUration  stated  that  the  de^ 
fendant,  being  an  attorney,  had  been  retained 
as  such  by  one  David  Jones  to  commence  and 
prosecute  an  action  against  one  David  Da  vies, 
at  the  suit  of  the  saia  David  Jones,  for  ihe  re- 
covery of  a  sum  of  money  alleged  to  be  due 
and  owing  from  David  Davies  to  David  Jones : 
tiiat  he  thereopon  sued  out  a  writ  of  summons 
in  debt  at  the  suit  of  David  Jones,  directed  to 
David  Davies,  and  caused  such  proceedings  to 
be  had  that  afterwards,  to  wit,  on  the  17th  of 
November,  1842,  David  Jones  recovered  in  the 
said  action  against  the  defendant  therein  the 
sum  of  bs.  Ad.  debt,  and  71.  \As.  6d,  damages 
and  costs;  that  defendant  afterwards  sued  out 
and  prosecuted  a  writ  of  Jleri facias  to  the  she- 
riff of  Carmarthenshire,  directing  him  to  levy 
on  the  goods  of  David  Davies  the  sum  of  5s. 
Ad.  and  11.  \As.  6d.,  and  interest,  with  costs  of 
execution,  and  caused  the  said  fieri  facias  to 
be  delivered  to  the  sheriff,  and  caused  and  pro- 
cured a  mandate  to  be  issued  by  the  sheriff  to 
the  bailiff  of  Kidwelly,  in  the  said  county,  fur 
levying  in  the  said  liberty,  the  said  several 
sumsj  &c,,  and  caused  the  said  mandate  to  be 
delivered  to  the  bailiff  of  the  liberty,  who  de- 
livered it  to  his  bailiffs  to  be  executed.  That 
at  the  respective  limes  of  the  committing  of 
the  grievances  in  this  count  mentioned,*  the 
plaintiff  was  not  indebted  to  the  said  David 
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Jonea  in  any  sum  or  sums  of  money  whatever, 
nor  bad  the  said  David  Jones  any  claim  or  de- 
mand whatsoever  against  him  the  plaintiff*  nor 
bad  the  said  David  Jones  then,  or  at  any  other 
time,  retained^  or  employed,  or  authorised  the 
defendant  as  attorney  as  aforesaid,  or  other- 
wise howsoever,  to  commence  or   prosecute 
agediist  the  plaintiff  any  such  action  as  afore- 
said, or  any  action  whatsoever  at  the  suit  of  the 
said  David  Jones,  yet  the  defendant,  to  wit,  on 
the  1st  September,  1842,  by  himself  and  his  a- 
gents  and  servants,  and  the  bailiff,  carelessly, 
negligently,  and  improperly,  and  for  want  of 
due  and  proper  care  and  attention  on  his  and 
their  part,  commenced  and  prosecuted  the  said 
action,  and  sued  out  the  sua  writ  of  summons, 
and  caused  other  proceedings  thereupon  had 
in  the  said  court  as  aforesaid,  to  be  taken,  and 
the  ssud  writ  o{Ji,/a,  and  mandate  to  be  issued 
against  the  plaintiff,  instead  of  the  person 
against  whom  the  defendant  was  retained  and 
employed  to  commence  and  prosecute  the  said 
action  as  aforesaid.    And  the  plaintiff  further 
says,  that  the  defendant  by  himself  and  his  a- 
gents  and  servants  in  that  behalf,  to  wit,  on  the 
said  17th  of  November*   1842,  so  carelessly, 
negligently,  and  improperly  conducted  himself 
in  the  prosecution  and  management  of  the  said 
action,  and  the  proceedings  therein,  that  by 
and  through  the  mere  negligence,  carelessnesb, 
and  improper  conduct  of  the  defendant,  and  his 
agents  and  servants  in  that  behalf,  and  for 
want  of  due  and  proper  care  and  attention  on 
their  part  as  to  the  service  of  the  said  writ  of 
summons,  and  of  a  notice  of  declaration  in  the 
said  action,  neither  a  copy  of  the  said  writ,  nor 
any  such  notice  was  ever  served  on  the  pltdn- 
tiff,  or  on  any  one  on  his  behalf ;  and  the  said 
plaintiff  did  not,  till  after  the  said  warrant  was 
delivered  to  the  said  bailiffs  for  execution  as 
aforesaid,  know  of  the  same  proceedings  or  any 
of  them,  and  for  want  of  such  knowledge,  he, 
the  plaintiff,  did  not,  nor  could,  by  application 
to  the  said  court  or  othenvise,  prevent  the 
same  judgment  from  being  obtained  or  en- 
forced  against  him  the  plaintiff.     And  the 
plaintiff  mrther  says  that  the  defendant  by  him- 
self, and  his  agents  and  servants,  so  behaved 
himself  in  the  premises  that  by  and  through 
the  mere  carelessness,  negligence,  ahd  impro- 
per conduct  of  the  defendant,  and  his  agents 
and  servants  in  that  behalf,  and  for  want  of 
due  and  proper  care  and  attention  on  his  and 
their  part  in  ascertaining  who  was  the  person 
against  whom  the  said  David  Jones  had  re- 
tained and  employed  the  said  defendant  to 
commence  and  prosecute  an  action  at  the  suit 
of  the  said  David  Jones  as  aforesaid,  the  said 
writ  ofjff./a.,  and  the  said  mandate  and  war- 
rant were,  to  wit,  &c.,  within  the  said  liberty 
put  in  force  and  executed  against  the  goods 
and  chattels  of  plaintiff  by  the  said  bailiffs,  who, 
as  such,  entered  into  the  <iwelUng*house,  build- 
ing, and  dose  of  the  plaintiff,  and  seized  and 
took  in  execution  certain  actual  goods  and 
chattels  of  the  plaintiff  then  being  in  the  said 
dwelling-house,  of  the  value  of  50/.,  and  re- 
mained in  possession  of  the  said  chattels  for  a 
long  space  of  time,  to  wit,  for  the  space  of  five 


days,  by  means  of  which  sud  several  premises, 
6cc,    Special  Demurrer. 

E,  V,  WiUittiM^  in  support  of  the  demurrer, 
maintained  chat  it  was  clearly  settled  that  no 
action  would  lie  in  such  a  case  unless  the  con- 
duct of  the  defendant  was  alleged  and  shewa 
to  have  been  malicious.  Here  the  declaration 
did  not  even  allege  that  the  defendant  had  act- 
ed wilfully.  S^eibel  v.  Fnir&aim,  1  B.  &  P. 
388 ;  LewU  v.  M^irris,  2  C.  &  M .  712, 4  Tyr. 
907 ;  Saxian  v.  CatiU,  6  AdoL  &  £11.  652,  1 
N.  &  Per.  661  ;  Porter  v.  fi^esion,  6  Biog.  N* 
C.  717*    He  was  then  stopped  by  the  Court. 

Beiuierson  submitted  that  no  allegation  of 
malice  was  necessary,  if  it  could  be  shewn  that 
by  a  negligent  and  careless  use  of  the  process 
of  the  Court  substantial  mischief  had  been 
done  to  the  plaintiff.  The  general  principle  of 
law  was  that  every  man  mast  exercise  hU  own 
rights  and  discharge  his  duties  with  such  a  de- 
gree of  caution  as  not  to  occasion  injury  to 
others.  If  danger  ensued  from  neglect  in  this 
respect,  it  was  no  answer  to  say  that  the  defen- 
dant was  innocent  of  moral  wrong.  It  has  been 
held  that  an  action  will  lie  against  a  party  for 
issuing  a  m.  sa,  against  a  wrong  person,  or  fur 
driving  a  carriage  against  the  carriage  of  ano- 
ther. The  cases  cited  are  cases  of  malfeasance 
— this  is  one  of  positive  negligence;  and 
wherever  a  party  suffers  directly  and  immedi- 
ately from  the  negligence  of  another,  be  may 
maintain  an  action.  Langridf^e  v.  Levy^  2 
Mee.  &  W.  519;  4  idem, '^7 1  Anderstmv. 
/rar«0Ji,3C.&P.214. 

Lford  jibinger,—!  have  no  doubt  about  any 
part  of  the  case»  This  declaration  is  bad  on 
the  grounds  of  special  demurrer  which  have 
been  assigned.  Even  supposing  Mr.  Henderson 
right,  it  is  bad,  because  on  the  face  of  it 
it  discloses  the  cause  of  action,  if  any,  to  liave 
been  trespass,  by  executing  a  fi.  fa.  against  a 
wrong  person.  This  is  a  new  attempt,  and  to 
the  best  of  my  recollection,  the  first  of  its  kind. 
If  encouraged,  it  would  give  rise  to  abun- 
dance of  actions  against  attorneys.  What  are 
the  facts  ?  The  defendant,  an  attorney,  is  in- 
structed to  bring  an  action  against  one  David 
Davies,  and  the  plaintiff,  another  person,  hap- 
pens to  bear  the  same  name.  Had  the  process 
been  served  on  him  by  mistake,  it  is  obvious 
that  he  must  defend  the  action,  which  would 
result  in  his  getting  a  verdict ;  but  the  process 
is  served  on  the  right  man,  and  execution  is 
issued  against  the  plaintiff,  without  any  malice, 
but  through  mere  mistake  in  the  name,  and 
the  sheriff  takes  his  goods  in  execution.  He 
is  therefore  entitled  to  bring  an  action  of  tres- 
pass, for  no  judgment  was  entered  up  against 
him  ;  and  he  would  recover  on  proving  that  the 
proceedings  were  really  against  another 
person.  All  this  is  consistent  with  the  facts 
stated  in  this  declaration.  If,  as  the  declaration 
aUeges,  the  plaintiff  never  was  sued  at  all,  from 
the  beginning  to  the  end  of  the  action,  how 
he  could  imagine  that  the  proceedings  were 
against  him  it  is  difficult  to  conceive.  Sup- 
pose the  whole  proceedings  from  first  to 
last  were  a  mistake,  that  the  plaintiff  in  a  for- 
mer suit  brought  his  action  against  a  wrong 
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person,  is  an  action  to  lie  ajramst  his  attorney  ? 
If  tbat  position  coold  be  maintained,  what  dis- 
agreeable consequences  mi(^ht  ensue.  If  an 
attorney  be  {guilty  of  ne]?lifi:eoce  in  not  ascer- 
taining the  identity  of  the  individual  against 
whom  the  action  is  to  be  brought,  lie  would 
be  equally  liable,  if  his  client  had  instructed 
him  to  make  inquiries  whether  a  debt  was  due 
or  not,  and  he  hud  come  to  a  wrong  conclu- 
sion. If  a  debt  were  really  due  by  the  defend- 
ant»  and  the  plaintiff  f(ets  a  verdict,  is  he 
to  bring  an  action  of  negligence  against  the 
attorney  ?  Unless  it  is  charged  that  the  attor- 
ney acted  maliciously,  no  action  will  lie.  Sup- 
pose an  attorney  brings  an  action  against  j4,  B. 
and  C  />.,  partners,  but  on  the  trial,  fails  in 
proring  C  />.  to  be  a  partner,  is  an  action  to 
lie  against  him  for  negligence,  for  not  ascer- 
taining the  names  of  the  partners  before  he 
issued  process?  If  that  were  so,  it  would 
ultimately  come  to  this,  that  an  attorney 
would  be  liable  to  an  action  for  every 
mistake  he  might  make  in  suing  out  the 
pntcess  of  the  Court.  In  this  case,  however. 
It  is  sufficient  that  if  the  partv  against  whom 
execution  issue<l,  had  applied  to  set  it  aside, 
the  Court  would  have  done  so,  and  left  him  to 
his  action  of  trespass,  which,  according  to  the 
declaration,  he  was  entitled  to  have  brought. 
Here  there  is  no  pretence  for  malice.  I  there- 
fore think  this  declaration  bad,  both  on  special 
demurrer  and  the  general  grounds  I  have  stated. 

Gurney,  B.  concurred. 

Roi/e,  B. — ^There  are  two  modes  of  constru- 
ing this  declaration.  Either  the  process  wta 
sued  out  against  the  wrong  David  Davies 
np  to  the  time  of  execution,  or  all  the  pro- 
ceedings throughout  were  against  the  wrong 
David  Davies.  On  the  mere  ground  of  this  un- 
certainty, we  ought  to  hold  this  declaration  bad 
on  special  demurrer,  but  utntm  horum  mavis 
aeeipe,  in  either  view,  the  declaration  is  bad. 
If  it  mean  that  the  process  was  rightly  issued 
in  the  first  instance,  but  that  execQClon  issued 
against  the  present  plaintiff,  then  the  action 
should  have  been  against  thesberiff  for  taking  the 
goods  of  a  party  against  whom  no  iudgment 
had  been  signed.  If,  on  the  other  band,  the 
declaration  mean  that  the  proceedings  from 
beginning  to  end«  were  conducted  against  the 
wrong  person,  then  that  person  would  have  a 
good  defence,  and  might  recover  his  costs.  The 
law  allows  him  no  further  remedy ;  for  the  pro- 
cess being  issued  without  any  malicious  inten- 
tion, it  is  damnum  absque  injurid,  and  no  action 
will  lie.  We  all  know  that  he  will  be  put  to 
some  extra  costs,  for  which  there  is  no  remedy. 
JnHgment  for  defendant. 

Davies  v.  Jenkins,  Excheqaer,  T.  T.  1843. 
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S.O.  Marqais  of  Westminiter  v.  Morrison,  appeml 
S.O.  The  Sheffield  Canal  Company  v.  The  Shef- 
field and  Rotheram  Railvfay  Co.,  appeal 


S.O.  Morrall  v.  Sntton,  ditto 

Bam  T.  Jackson,  ditto 
Dec.  II — Baillie  v.  lanes — Ditto  v.  Palmer,  ditto 
S.O.G.  Tulloch  T.  Hartley,  £ftMo 

Dryden  v.  BurDham— Bnmham  v.  Dryden, 
ditto 
Dec.  13— Walsh    v.    Gladstone— Ditto   v.   Lord 
Carooys,  ditto  ^ 

Arundale  v.  Bowyer,  dUto 

Fisher  v.  Taylor,  ditto 
Dec.  U— >Benson  v.  Heathom,  ditto 

Cottingham  v.  Earl  of  Shrewsbury — Praed  v. 
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Havard  v.  Price-^West  v.  Ditto,  ditto 

Brown  T.  Bees,  ditto 

Bruin  v.  Knott,  ditto 

Blackford  v.  Kirkpatrick— Oghinder  v.  Wil- 
liams—Ditto V.  Eames,  ditto 

Matthew  v.  Brise,  ditto 

Dake  of  Leeds  v.  Earl  Amhurst,  ditto 

Thompson  v.  Geary,  diito 

Spalding  v.  Ruding,  ditto 

Hills  V.  Nash,  ditto 

Millar  v.Graig,  dt/to 

Rickards  v.  Rickards,  ditto 

Sands  v.  Fincham,  ditto 

Cochrane  v.  Cochrane— Lord  v.  Colvin,  flfil/o 

Davenport  ▼.  Bishop,  ditto 

aiffbrd  V.  Tbrrell,  dUto 
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Parker  v.  Bolt,  demurrer 

Pinkus  V.  The  Ratcliff  Gas  Light  and  Coke 
Company,  part  A^ori/— Ditto  v.  Norman- 
Ditto  V.  Bromley 
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Cordy  v.  Williams,  catue 
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Wright  V.  Barnewall 
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Curzon  r.  Belworthy 
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Marshall  r.  Lambert,yicr.  <ffr«.  i^  petition 

Grahain  v.  Cordry 

Williams  r.  Jones 

Sutherland  v.  Abington./icr.  (Ar«. 

Patrick  ?.  Richards,  </<r/o 

Fisher  v.  Great  Western  RaUway.  ditto 

Whitby  T.  Hughes 
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Leslie  t.  Verbeke,/Kr.  dirt,  ^  eotti 

Taylor  r.  Haygartb,  ditto 

Murray  y.  Stone 

Smith  T.  Smith, /kr.  ifir«.  4*  cm/« 
Short— Rawlins  ▼.  Birkett 

Attorney  General  ?.  Allen, /kr.  dfw.  4-  <m/« 

Simpson  r.  Holt 

Hancock  t.  Harborne 

Bailey  t.  Runcy,^.  din,  tf  cottt 

Cooper  V.  Carrington 

Lee  V.  Leeming 

Smith  Y,  Coropton 

Hill  y.  Sanders 
Short— Chalmers  t.  Kinlock, ykr.  din. 

Smith  y.  Falconer 
Short— Farmer  y.  Offley 

Bacon  y.  Bridges 

Surry  y.  Fullwood,>W.  dirs,  if  eotti 

Cooke  y.  Smith 

Hardy  y.  Hull 

Dawson  y.  Chappell 
Wellesley  y.  Wrileslcy,  3  ctauet 
Short — Pocklington  y.  Bonner 

Martin  y.  Maugham, /ttr.  dirt,  if  cottt 
Short — Bourne  y.  Rotheram 
Attorney  General  y.  Hooke 
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CAUSES,  FURTHER  DIRECTIONS,   AND  EXCEPTIONS. 

Powell  y.  Corfield,  plea 
S.O.  Proudfoot  y.  Hume — Ditto  y.  Johnsson 
S.O.G— Christie  y.  Hodges 
S.O.G.— Padley  y.  Ktdney,/ur.  dirt,  i[  eottt 
Hy.  Tm.— Dodsworth  y.  Lord  Kinniard,  oM  de/t,'t 

regaett 
S.O.  Meinertzhagen  y.  Dayis 
S.O.Bealesy.  Spencer, /Hr/Aer  directimu 

Kenington  (pauper)  v.  Houghton 

Kyan  y.  Dunn— Ditto  y.  Galle,  /urther  direc 
tiont  if  petitimtt 

Birch  y.  Birch 

Masters  y.  Barnes 
Dec.  9v— Ellice  y.  Goodson 

Moore  v.  Gleadon 

Attorney  Gen.  v.  Higham 

Jones  y.  WiX\Xnm»t /further  dxrectiamt  if  eottt 

Morrison  y.  Morrison,  ditto 

Morrison  y.  Clay 

Clay  y.  Morrison 

Cnnningharo  y.  Murray— Ditto  y.  Hay 

BidweU  y.  Robina 

Norton  y.  Carthew 
Short — Jenkins  y.  Gower 
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PLEAS,  DEMURRERS,  CAUSES,  AND  FURFHEH 
DIRECTIONS. 

Sminfit  y.  Peareth,  demurrer 
Hy,  Tm. — Broad  (pauper)  y.  Robinson 


Tatam  y.  Waiiams 

Griffiths  y.  Oriffiths-^Ditlo  (Heniy)  >.  Ditto 
Attorney  Gen.  y.  Barker 
S.O.G. —Plunkett  y.  Lewis 
Hy.  Tm —  Bulmer  y.  Allison 
8.0.  Moore  y.  Newham 
S.O.  Simes  y.  Hardy— Ditto  y.  Maaefield 
S.O.  Simes  y.  Eyre— Ditto  v.  Mansfield 
Dec.  5 — Gordon  y.  Pym,  part  heard 
S.O.G.— Tomlin  y.  Tomlin,  erom.  ifjkr,  diretAUms 
Dec.  5 — Humphries  y.  Home 
Dec.  5— Wood  y.  Viwiei,  further  directions^  eottt 

Sneyd  y.  Christie 
Dec.  5 — Ayscough  y.  Sayage,/Mr.  direetioiu  if  eotu 

Brown  y.  Nelson,  diito 

Hall  y.  Brown,  ditto 

Crawball  y.  Dawson 

Mason  y.  Winn,/«r/A«r  iUrectioiu  4*  eottt 

Townsand  y.  Cams 

Mc  Gregor  y.  Topham 

Crawford  y.  Fisher, /iir/Acr  dtrectiont  ^  eottt 

Westoott  y.  Cullyford 

Marsh  y.  Badder 

Walker  y.  Hodson 

Ooodchild  y.  Dyer 

Delandier  y.  Morson 

Moody  y.  Hebberd 

Kay  y.  WaU 
Short— Blunt  y.  Clitherow 
Short — Brown  y.  Lewis 

Gordon  y.  Scott 

Kadcliffie  y.  Carter 

Tatam  y.  Williams 
Short— Woodroffte  y.  Woodroffe 
Sbort— Ditto  y.  Ditto 


THE  EDITOR'S  LETl'ER  BOX. 


Several  lettent  in  addition  to  those  already 
printed  ante,  have  been  received  on  the 
subject  of  a  distress  for  rent  in  advance. 
AmoDf(8t  those,  F.  cites  Holland  v.  PaUer,  2 
Stark.  161 ;  6  Mod.  214 ;  and  3  Nev.  &  P. 
452.  As  to  •'  Double  Rtnt,"  J.  B.  5  R.  H. 
R.;  and  P.,  refer  to  11  G.  2.  c.  28,  s.  1  ,  II 
Geo.  2,  c.  19,  s.  18;  and  Bull.  116. 

"A  Country  Subscriber,"  barinnf  been  ad- 
mitted in  tbe  Queen^s  Bench  only,  may  sign 
the  rolls  oF  tbe  other  Common  Laiv  Courts, 
at  the  Common  Pleas'  Office,  and  Excheqtier 
of  Pleas  Office,  any  dav  during  the  vacation. 
The  fee  payable  in  each  Court  is  5#. 

We  are  under  tbe  necessity  of  omitting  two 
"  Moot  Points"  on  Charity  Trusts  and  &nk- 
rupt's  Lefpicy,  in  consequence  of  the  len^Ui 
of  the  statements  on  which  the  points  arise. 
We  endeavoured  to  condense  them,  bat  could 
not  do  it  satisfactorily. 


Erratum.— Tbe  report  of  Chtrh  v.  fTilmot, 
ante,  p.  92,  was  inaccurate  in  saying  that  the 
Lord  Cbattcellor  affirmed  the  Vice  Chancellor's 
decision  in  all  the  points  except  the  Question 
of  costs ;  but  as  the  report  was  confined  to  that 
question  only,  it  is  not  necessary  to  mention 
the  others. 


SATURDAY,  DECEMBER  16,  1843. 


**  yuod  iniigii  ad  Nos 
Pertinet,  €t  oescire  mAlttm  est,  agiUmut. 


HOftAT. 


THB  COUNTRY  COMMISSIONERS  OF 
BANKRUPTS. 

On  the  appointment  of  the  commissioners 
mider  the  kte  hankrupt  act  we  abstained 
from  joining  in  the  very  general  feeling 
against  some  of  the  appointments.  Com- 
plaints as  to  the  exercise  of  patronage  are 
always  ungracious,  and  we  were  unwilling 
to  aggravate  an  evil  which  apparently 
could  not  be  helped.  Besides,  it  was  im- 
jpossible  to  say,  before  they  were  tried,  how 
the  appointments  might  turn  out,  and  we 
were  unwilling  to  prejudice  them  by  any 
premature  conclusion  as  to  their  unfitness. 
Agunst  the  system  we  did  indeed  feel  our- 
selves bound  to  protest  at  great  length, 
and  in  many  numbers,  till  our  readers,  we 
are  afraid,  were  tired  of  the  subject ;  but 
although  pressed  to  do  so  by  many,  we 
abstained  from  saying  one  word  as  to 
the  gentlemen  appointed.  Most  willingly 
would  we  continue  this  course,  but  scenes 
so  extraordinary  have  taken  place  in  one  at 
least,  of  the  district  bankrupt  courts,  that 
we  should  entirely  desert  our  duty,  with  all 
our  respect  to  constituted  authorities,  if  we 
do  not  advert  to  them. 

We  have  for  some  time  heard  rumours 
that  this  branch  of  the  family  of  the  law 
did  not  live  hapmily  together  at  Liverpool ; 
that  a  sort  of  Thyestean  warfare  was,  in 
fact,  carried  on ;  that  this  extended  not  on- 
ly to  the  learned  commissioners,  but  to  the 
subordinates  of  each  court,  and  that  in  one 
of  the  courts  there  was  a  settled  misunder- 
standing between  the  commissioner  and 
the  registrar,  and  that  this  state  of  things 
considerably  impeded  public  business,  and 
here  only  our  jurisdiction  extends.  Mr. 
Commissioner  may  quarrel  with  Mr.  Com- 
misRoner;  Mr.  Commissioner  may  snub 
Mr.  Registrar,  and  Mr.  Registrar  look  dag- 
gers at  Mr.  Commissioner,  and  we  should 
say  it  is  no  affidr  of  ours  ;  but  if  this  feel- 
ing extends  so  far  as  to  impede  public  bus- 
inese,—  and  this  is  the  statement  made  to 
us,— it  does  become  a  very  serious  griev- 
ance. Rumours  of  all  this  repeatedly 
reached  us,,  but  we  hoped  that  all  this  iU 
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feeling  would  gradually  subside  ;  and  we 
thou^t  we  haS  better  leave  it  alone.  A 
very  short  time  ago,  however,  there  ap- 
peared in  the  Liverpool  papers  a  long  ad- 
dress of  Mr.  Commissioner  Skirrow,  appa- 
rently addressed  to  the  public,  for  it  did 
not  seem  to  arise  in  any  matter  before  him, 
in  which  various  differences  of  opinion  as 
to  the  practice  of  his  own  court  with  that 
pursued  by  Mr.  Commissioner  Phillips, 
were  expressed  in  language  unusually,  and 
as  it  appears  to  us,  unnecessarily  strong. 
Allusions  were  made  to  the  Old  Bailey, 
which  surely  might  have  been  spared  ;  and, 
the  whole  tone  of  the  address  was  not  only 
in  the  most  wretched  taste,  but  in  no  way 
calculated  to  benefit  the  administration  of 
justice  in  the  district  over  which  the  powers 
of  the  learned  commissioners  extend.  We, 
however,  let  it  pass  ;  we  were  willing  to 
consider  it  as  a  momentary  ebullition  of 
temper,  when  an  account  of  the  following 
proceeding  in  the  same  court  came  before 
us,  which  we  are  bound  to  give  as  we  find 
it  in  the  Liverpool  Journal,  and  copied  in- 
to the  Times  of  last  Tuesday;  and  we 
shall  be  rejoiced  to  find  that  the  account  is 
not  only  overcharged,  but  that  the  main 
particulars  are  incorrect. 

'*  On  Tburaday  last  a  very  unseemly  fracas 
took  place.  As  tbe  occarreoce  has  excited 
considerable  notice,  we  have  made  inquiry,  and 
believe  that  the  following  are  the  facts  of  the 
case  :— 

A  few  days  ago  Mr.  Skirrow  related  from 
his  place  on  tbe  liench,  that  he  never  saw  an 
attorney  enter  the  court  with  an  insolvent,  with- 
out being  reminded  of  the  story  of  the  fox  and 
the  troose.  Tbe  TalleyranrI  of  the  mammalia 
family  had  once  entered  into  a  compact  with 
the  least  discreet  of  the  ornithological  tribe, 
the  fox  f|;uardnteeing  to  prefer  chickens  to  gos- 
Wn^B,  on  condition  that  the  goose  undertook 
to  supply  him  with  food.  One  day,  however, 
the  goose  failed  in  her  commissariat  depart- 
ment, upon  which  Reynard  dined  sumptuously 
on  tbe  contractor  herself. 

At  ihe  commencement  of  this  very  instruc- 
tive story,  Mr.  Green,  an-attorney  of  the  court, 
accompanied  by  a  client,  entered;  and,  be- 
lieving that  the  fable  was  intended  for  him,  he 
quietly  observed,  '  I  understand  the  allusion, 
S>ir.»  1 
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'  I  did  not  allade  to  you.  Sir,'  said  Mr. 
Commissioner  .Skirrow»  '  it  would  bo  beneath 
my  dignity  to  allude  to  you.' 

'  I  understand  you.  Sir/  observed  the  suli- 
citor.' 

'Silence,  Sir/  exdaioaed  tbe  functionary 
'  or  Pit  commit  you,  Mr.  Gaskill,  are  you 
ready  ?* 

'  Ready,  your  honour,'  said  Mr.  Oaskill. 

'  There  is  no  hurry,'  observed  Mr.  Green, 
'  I'll  wait  till  the  commitment  is  made  out.' 

The  matter  dropped  here,  but  it  is  necessary 
to  state  these  preliminaries,  in  order  to  a  right 
understanding  of  what  follows. 

On  Wednesday,  Mr.  Green  tendered  the  pe- 
tition and  schedule  of  the  insolvent,  Sarah 
Jones,  to  the  registrar  of  the  court,  who  refused 
to  receive  them,  acting,  as  he  said,  under  the 
direction  of  the  Commissioner  (Mr.  Skirrow,) 
unless  there  was  a  general  balance  annexed. 
As  the  practice  in  the  other  court  and  the 
London  courts  is  not  to  require  this  ()alance- 
sheet,  it  was  considered  that  the  petition  and 
schedule  were  in  the  form  directed  by  the  rules, 
and  sanctioned  by  general  practice.  It  appears, 
however,  that  in  consequence  of  Mr.  Skirniw's 
refusal  to  receive  the  schedules  of  the  insol- 
vents without  this  general  balance-sheet,  the 
business  of  this  department  has  been  suspended, 
and  no  less  than  seven  petitions  been  delayed, 
aad  the  suitors  left  in  painful  suspense,  not 
being  able  to  get  their  protection  from  arrest. 

On  Thursday,  Mr.  Green  attended  again, 
and  required  the  registar  to  make  out  a  certi- 
ficate of  allotment,  pursuant  to  the  first  of  the 
rules  and  orders. 

The  registrar  consulted  for  some  time  with 
the  commissioner,  and  the  latter  inquired  whe- 
ther the  general  balance-sheet  was  annexed. 

Mr.  Green  said  the  case  was  not  properly 
before  his  honour  until  the  allotment  was  made, 
on  which,  after  another  consultation  with  his 
registrar  (Mr.  Thompson,)  he  directed  him  to 
make  out  the  certificate,  but  not  to  sign  it. 

Mr.  Green  said  the  registrar  whs  bound  to 
sign  it,  and  he  required  him  to  do  so. 

The  Commissioner  asked  if  tbe  registrar 
was  bound  to  sign  on  any  nonsensical  docu- 
ment being  brought  to  him  ? 

Mr.  Green  said  he  put  it  to  the  good  sense 
and  practical  knowledge  of  the  registrar,  whe- 
ther his  papers  were  nonsensical.  He  said 
ihere  was  a  petition  and  schedule.  Gazettes, 
and  newspapers,  and  an  affidavit  of  the  service 
of  the  notice,  and  the  signature  of  the  peti- 
tioner and  the  schedule,  which  were  in  the 
required  furm. 

DuhnfT  this  time  the  registrar  teas  preparing' 
the  certificate,  and  completed  it  with  his  signa^ 
ture, 

Mr.  Green  then  said, '  Now  1  am  regularly 
before  your  honour/  and  he  tendered  the  in- 
terim order  for  the  Commissioner's  signature. 

The  Commi»si«mer  appeared  annoyed  at  tbe 
registrar  having  completed  the  allotment  pa- 
per, 'And,'  said  his  Honour,  'give  me  the  paper 
— rU  tear  it  in  pieces.' 

'  Surely  not,  Sir/  said  Mr.  Green.  '  It  is  a 
legal  document  of  the  court.' 


*  Silence,  Sir,  or  I'll  commit'— 

'  Good  God  1"  ejaculated  Mr.  Green, '  surety 
we  do  not  live  in  the  rei^  of  James  II.,  when 
judges  made  law.' 

'  Mr.  Gaskill,  do  your  duty/  cried  his  Hon- 
our.   '  Remove  him.' 

Mr.  Gaskill,  the  messenger,  and  his  officers 
obeyed. 

Mr.  Green  remonstrated ;  the  officers  pulled 
away ;  the  Court  looked  astonishe<l ;  and,  as 
Mr.  Green's  enunciation,  when  excited,  is  not 
very  distinct,  the  noise  and  the  commotion 
were  rather  ludicrous  for  a  court  of  justice  in 
tbe  presence  of  a  judge. 

We  wonder  where  the  precedent  for  this 
sort  of  thing  is  to  be  found  ?" 

The  last  observation  is  the  comment  of 
the  editor  of  the  liyerpool  paper,  and  if 
the  account  is  a  true  one,  we  regret  to  say 
we  cannot  furnish  him  with  any  precedent. 
It  is  quite  true  that  a  bankrupt  commis- 
sioner has  now  power  to  commit  for  con- 
tempt, (see  5  &  6  Vict.  c.  122,  s.  66,)  but 
we  are  not  aware  of  the  exercise  of  any  such 
power,  not  only  by  any  of  the  Commission- 
ers of  Bankrupts,  but  by  any  of  the  Superior 
Courts  for  a  very  long  period,  llie  great- 
est Judges  have  been  able,  by  the  simple 
command  of  their  temper,  and  by  the  re- 
spect arising  from  their  character,  to  keep 
both  the  bar  and  the  attomies  in  their  pro- 
per places,  and  to  prevent  any  improper 
conduct  or  language,  without  resorting  to 
the  power  of  commitment ;  and  we  should 
extremely  regret  to  see  that  recourse  was 
had  to  it,  as  tending,  in  our  opinion,  to 
lower  the  administration  of  justice.  For 
the  present  we  say  nothing  more. 


THE  LAW 
OF  JOINT  STOCK  COMPANIES. 

TRANSFER  OF  SHARES. 

It  is  usual  in  railway  and  other  acts  for 
constituting  joint  stock  companies,  to 
prescribe  a  form  of  instrument  for  the 
transfer  of  shares,  and  to  provide,  that  a 
memorial  of  the  transfer  shall  be  entered 
on  the  company*  s  books,  and  that  until 
such  memorial  shall  be  made,  the  purcha- 
ser shall  have  no  share  in  the  undertaking. 
It  was  held  in  Hibbtewhitt  v.  M'Mulien, 
6  M.  &  W.  215,  under  the  Brighton  Rail- 
way Act,  that  a  transfer  with  tJhe  name  of 
the  transferree  in  blank,  is  not  in  confor- 
mity with  these  provisions.  In  a  late  case, 
a  shareholder  in  a  railway  borrowed  money 
on  a  deposit  of  the  oertificate  of  his  shares, 
in  the  assignments  executed  by  him,  but 
with  the  name  of  the  transferree  left  in 
blank,  and  the  blanks  were  not  filled  up 
before  the  shareholder  became  bankrupt. 
It  was  held,  that  the  depositary  had  a  hen 
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on  the  shares^  and  tbat  the  lien  extended 
to  sams  paid  by  him  in  respect  of  calls. 
'*  It  appears/'  said  Sir  John  Ctqss,  "  that 
the  bankrupts  deposited  with  the  Liverpool 
Albion  bank,  certificates  of  shares  in  the 
Great  Northern  Railway  Company,  accord- 
ing to  the  course  of  dealing  between  the 
bankmpta  and  the  bank.     The  bankrupts 
are  brokers  for  buying  and  selling  shares, 
and  they,  or  one  of  them,  being  entitled 
to  the  railway  shares  in  question,  and  being 
in  want  of  1,400/.,  desired  the  certificate 
and  the  shares  to  be  taken  by  their  clerk, 
and  nnder  their  authority  to  the  bank.  On 
the  credit  of  that  deposit  of  the  certificate 
and  transfer,  the  bank  lent  the  1,400/., 
and  were  told  at  the  same  time,  that  if 
they  wonld  transmit  to  London,  to  Messrs. 
Prescott  &  Co.,  the  certificate  and  trans- 
fer, the  money  which  they  had  advanced, 
would  be  repaid  on  the  following  day.   Ac- 
cordingly, after  lending  the  1,400/.,  and 
taking  possession  of  the  documents,  the 
bank  forwarded  them  to  London,  according 
to  the  arrangement,  but  there  being  no 
sum  of  1,400/.  forthcoming  to  meet  the 
demand,  the  documents  got  back  into  the 
posaession  of  the  bank,  and  they  claim  a 
hen   upon  them  for  the  sum  of  J, 400/. 
which  they  have,  advanced.     Under  these 
circumstances,  two  questions  have  been  ar- 
gued,  had    the  petitioners    any    title  as 
against  the  bankrupts  themselves?     And 

rn  this  question,  I  am  of  opinion,  that 
right  which  the  petititioners  acquired 
in  the  shares,  was  this,  that  they  were  en- 
titled not  only  to  retain  the  documents 
which  were  deposited,  but  all  the  beneficial 
interest  which  belonged  to  the  depositors 
in  the  shares  until  the  debt  was  paid.  But 
the  second  question  has  been  raised  by  the 
assignees,  who  say,  that  they  are  entitled 
to  the  shares,  the  transfer  being  informal. 
It  appears,  however,  that  notice  of  the  trans- 
fer of  the  shares  was  given  to  the  railway 
company  three  or  four  days  before  the  is- 
soing  of  the  fiat,  and  though  it  is  not  clear 
whether  such  notice  was  given  before  the 
act  of  bankruptcy  was  committed,  yet,  in- 
asmuch as  it  is  not  proved  that  the  bank 
had  notice  of  any  such  act  of  bankruptcy, 
1  do  not  think  that  the  assignees  have  es- 
tablished any  title."  Ex  parte  Dob$on,  in 
re  Boalt,  2  Mont.  Dea.  &  De  Gex,  685. 

PRACTICE  UNDER  THE  ATTORNBYB 
AND  SOLICITORS'  ACT. 

BBKSWALS  or  AVVVkL  pBRTIPICATES. 

It  win  be  observed  by  the  report  of  the 
decision  Et  purte  S^irarrt,  p,  12%  antr,  and 


that  of  Es  parte ,  p.  142,  post,  that 

the  Court  may  now  be  considered  as  having 
established  the  practice  of  requiring  the 
same  notices  to  be  given  on  apphcations  for 
the  renewal  of  certificates  as  were  necessary 
for  re-admission  prior  to  the  6&  7  Vict.  o. 
73.  In  fact  the  orders  for  the  renewals  of 
certificates  have  been  substituted  for  the 
former  rules  for  re-admission.  The  same 
notices  are  necessary,  the  same  affidavits, 
and  the  same  motion  by  counsel  on  the  last 
day  of  term. 

The  notice  at  the  Master's  Office  should 
be  given  three  days  at  the  least  before  Hilary 
Term,  for  the  last  day  of  that  term,  accom- 
panied by  an  affidavit  stating  the  time  of 
admission, — how  long  the  apphcant  took 
out  his  certificate, — when  he  ceased,  and 
for  what  cause  or  reason,— whether  he  has 
or  not  practbed,  and  to  what  extent;  and 
where  he  has  resided  during  the  last  twelve 
months.  Notices  must  also  be  entered  in 
the  books  at  the  Judges'  chambers,  and  a 
copy  of  the  affidavit  left  for  the  Lord  Chief 
Justice. 

Several  apphcations  have  been  made  to 
the  Judges  at  chambers,  for  orders  to  renew 
the  annual  certificate,  on  the  supposition 
that  the  new  act,  which  aboUshed  the 
necessity  of  a  re-admission,  entitled  the 
party  to  obtain  an  order  without  notice. 
The  practice  is  evidently  now  settled  that 
the  apphcation  must  be  made  in  Court,  and 
no  doubt  there  are  equally  good  reasons  for 
giving  pubUc  notice  of  applications  to  re- 
sume practice  as  to  commence  it.  In  both 
classes  of  cases,  the  length  of  time  required 
for  the  notice,  constitutes  a  hardship  in  par- 
ticular instances ;  but  in  general  there  Lb  no 
inconvenience  in  the  practice,  and  the 
result  is  beneficial  to  the  pubUc  and  the 
profession,  by  checking  the  admission  of 
improper  persons. 


CHANCERY  PRACTICE. 

BILLS. 

The  Judges,  with  a  view  to  diminish  the 
expense  of  Chancery  proceedings,  directed 
their  attention  in  the  year  1841,  to  the 
shortening  of  pleadings,  and  reducing  the 
number  of  parties  to  suits.  The  costs  of  a 
cause  were  evidently  much  increased  by 
thesa  means,  by  reason  of  the  multiplication 
of  copies  in  the  first  case,  and  the  number 
of  solicitors  concerned  in  the  other. 

We  have  selected*  under  the  head  of 


*  We  received  much  a8sif>tiiice  from  Mr. 
Kennedy's  Code  of  Chanrery  Praciice,  leceuJy 
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"Bills"  Bome  of  the  Orders  of  26th  Au- 
gust, 1841,  and  one  or  two  others  con- 
nected with  the  subject  of  bills,  which  may 
prove  useful  to  the  practitioner,  as  they  are 
not  yet  thoroughly  understood  by  the  pro- 
fession. 

Parties  to  suits, -— Serving  Copy  BilL 

By  the  23d  order  of  26th  Aug.,  1841,  it  is 
directed  that  where  no  account,  payment,  con- 
yeyance,  or  other  direct  relief  is  soui^ht  against 
n  party  to  a  suit,  it  shall  not  he  necessary  for 
the  plaintiff  to  require  such  party,  not  being 
an  infant,  to  appear  to  and  to  answer  the  bill. 
But  the  plaintiff  shall  be  at  liberty  to  serve 
such  party,  not  being  an  infant,  with  a  copy 
of  the  bill,  whether  the  same  be  an  original,  or 
amended,  or  supplemental  bill,  omitting  the 
interrogating  part  thereof;  and  such  bill,  as 
against  such  party,  shall  not  pray  a  subpoena 
to  appear  and  answer,  but  shall  pray  that  such 
party,  upon  being  served  with  a  copy  of  the 
bill,  may  be  bound  by  all  the  proceedings  in 
the  cause.  But  this  order  is  not  to  prevent  the 
plaintiff  from  requiring  a  party  against  whom 
no  account,  payment,  conveyance,  or  other 
direct  relief  is  sought,  to  appear  to  and  an- 
swer the  bill,  or  from  prosecuting  the  suit 
against  such  party  in  the  ordinary  way,  if  he 
shall  think  fit.^ 

By  the  24th  order,  it  is  directed  that  when  a 
plaintiff  shall  serve  a  defendant  with  a  copy  of 
the  bill  under  the  23d  order,  be  shall  cause  a 
memorandum  of  such  service,  and  of  the  time 
when  such  service  was  made,  to  be  entered  in 
the  5/.r  Clerks'  Office,  (now  office  of  the  ^'Clerks 
of  Records  and  Writs,")  first  obtaining  an 
order  of  the  Court  for  leave  to  make  such 
entry,  which  order  shall  he  obtained  upon  mo- 
tion without  notice,  upon  the  Court  being 
satisfied  of  a  copy  uf  the  hill  being  so  served, 
and  of  the  time  when  the  service  was  made. 

By  the  26th,  where  a  defendant  shall  have 
been  served  with  a  copy  of  the  hill,  under  the 
23d  order,  and  a  memorandum  of  such  service 
shall  have  been  duly  entered,  and  such  defen- 
dant shall  not  within  the  time  limited  by  the 
practice  of  the  Court  for  that  purpose,  enter 
an  appearance  in  common  form,  or  a  special 
appearance  under  the  27th  order,  the  plaintiff 
shall  be  at  liberty  to  proceed  in  the  cause,  a^ 
if  the  party  served  with  a  copy  of  the  bill 
were  not  a  party  thereto,  and  the  party  so 
rerved  shall  be  bound  by  all  ihe  proceedings 
in  the  cause,  in  the  same  manner  as  if  he  had 
appeared  to  and  answered  the  bill. 

The  object  of  these  orders  is  ^  save  ex- 
pence  by  binding  parties  against  whom  no 
direct  relief  is  prayed,  by  giving  them 
notice  of  the  suit ;  it  is,  however,  attended 
with  many  inconveniences,   and  may  be 


published,  which  will  be  found  useful  in  afford- 
ing a  ready  means  of  reference  to  the  Orders 
of  the  Court. 

^  Subject  to  paying  the  costs,  ride  29th  of 
he  same  orders. 


found,  after  a  time,  to  work  more  injury 
than  the  very  small  difference  in  eipence 
which  is  saved  in  many  of  the  cases  to 
which  it  is  apphcable. 

If  there  be  any  defect  in  the  proceedings, 
the  difficulty  which  may  arise  by  the  rule  as 
to  waiver  not  being  apphcable  to  such  par- 
ties, also  in  discriminating  to  what  cases  the 
order  is  really  apphcable,  and  the  method 
by  which  the  order  must  be  carried  out  to 
be  effectual,  places  its  utility  in  a  very 
doubtful  light. 

The  practitioner,  if  he  wish  to  avoid  ex- 
pence,  must  wait  until  his  bill  is  finally 
amended,  and  he  is  ready  to  reply  to  the 
answer,  before  he  serves  the  copy  of  the 
bill,  otherwise  he  must  serve  a  copy  of  every 
amended  bill,  be  the  amendment  ever  so 
trifling,  or  run  the  risk  of  having  his  pro- 
ceedings set  aside  at  some  remote  period, 
when  he  can  no  longer  remedy  the  evil. 

On  the  other  hand,  if  he  postpone  serv- 
ing the  copy  bill  as  above  suggested,  he 
runs  the  risk,  when  he  is  ready  to  reply, 
of  the  defendants,  who  are  served,  appear- 
ing and  delaying  his  cause  for  some  months 
until  their  answers  are  perfect. 

With  a  view  of  illustrating  the  cases  to 
which  the  order  is  apphcable,  we  may  cite 
the  following  case. 

In  a  suit  for  administering  the  real  estate 
of  a  testator,  the  devisees  of  the  real  estate 
subject  to  a  power  of  sale  given  to  trustees 
for  the  purpose  of  paying  debts,  are  per- 
sons against  whom  "no  direct  relief  *'  is 
prayed  within  the  meaning  of  the  order. 
Lloyd  V.  Lloyd,  1  Y.  &  C,  N.  S.  181. 

It  was  at  first  supposed  that  it  was 
necessary  to  serve  an  office  copy,  or  copy 
of  the  bill  examined  with  the  record  on 
the  files  of  the  Court  ;  it  has,  however, 
been  held,  that  a  copy  examined  even  with 
the  draft  of  the  bill,  is  a  sufficient  copy 
for  the  purpose  of  this  order.  Blew  v. 
Martin,  1  Hare,  Y.  C.  155  ;  and  Coleman  t. 
Rackham,  2  Hare,  354. 

The  Court  has  also  held  that  the  inter- 
rogating part  of  the  bill  must  be  omitted 
in  the  copy  served,  and  such  omission  must 
be  stated  in  the  affidavit  of  service,  other- 
wise the  order  for  entering  the  memoran- 
dum of  service  will  not  be  made.  Gibson  v. 
Haines,  1  Haw,  317  ;  23  L.  O.  398. 

It  is  difficult  to  determine  where  the 
interrogating  part  commences :  the  19th 
order  refers  to  the  words  "To  the  end 
therefore,"  as  preceding  the  interrogating 
part,  and  the  17th  order  refers  to  the  inter- 
rogatories as  being  distinct  from  the  inter- 
rogating, part.  The  interrogating  part 
would  therefore  seem  to  begin  immediately 
after  the  words  "To  the  end  therefore." 
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Some  diffieolty  occura  as  to  the  evidence 
of  service  in  a  country  cause,  in  conse- 
quence of  the  same  person  who  serves  the 
copy  bill  not  being  in  a  situation  to  swear 
to  its  being  a  true  copy.  The  follow- 
ing plan  is  suggested.  The  copy  should 
be  made  an  exhibit  to  the  affidavit  of  the 
clerk  who  examines  the  bill  with  the  draft, 
and  he  can  depose  to  sending  the  exhibit  to 
A  /J.,the  agent  for  service.  The  agent  may 
then  depose  to  his  having  received  such  ex- 
hibit from  the  sohcitor  which  he  believes  to 
be  a  copy  of  the  biU  in  the  cause  without 
the  interrogating  part,  and  tlmt  he  served 
such  copy  on  the  defendant. 

This  has  been  considered  sufficient  by 
the  Vice  Chancellor  of  England  to  order  a 
memorandum  of  service  to  be  entered 

In  the  case  of  Welch  v.  Welch,  1  Hare, 
593,  it  was  decided  that  the  motion  for 
leave  to  enter  a  memorandum  of  service  of 
a  copy  of  the  bill  under  the  24th  order  of 
August,  1841,  need  not  to  be  supported 
by  an  affidavit  shewing  that  the  defendant 
is  not  an  infant. 

To  obtain  the  order,  the  nature  of  the 
suit  and  mode  of  service  must  be  explained 
to  the  Court.  Hatgh  v.  Dixon,  1  Y.  &  C, 
N.  S.,  180. 

On  obtaining  the  order,  it  is  left  with  the 
Clerk  of  Records  and  Writs  of  the  division 
to  which  the  cause  belongs,  who  writes  on 
it  a  memorandum  of  the  date  when  an  en- 
try of  the  service  was  made.  This  order 
must  be  produced  to  the  registrar  on  draw- 
ing up  the  decree,  and  all  orders  in  the 
cause,  where  it  is  necessary  he  should  see 
that  Uie  proper  parties  are  before  the  Court. 

Marking  BilU  with  Name  of  Judge. 

We  may  also  notice  the  orders  as  to  mark- 
ing bills  with  the  name  of  the  Judge,  so  that 
all  matters  in  the  same  cause  may  be  heard 
before  the  same  Judge.  These  orders  have 
much  improved  the  practice,  as  much  in- 
convenience frequently  arose  from  the 
same  causes  and  interlocutory  apphcations 
being  sometimes  taken  before  the  Vice 
Chancellor  and  sometimes  before  the  Mas- 
ter of  the  Eolla,  according  to  the  caprice  of 
the  parties. 

By  the  Ist  order  of  6th  May,  1837,  U  is 
directed  that,  from  and  after  the  28th  day 
of  May  then  insianl,  every  original  informa- 
tion or  1»in  of  complaint  filed  in  the  High 
Court  of  Chancery,  shall  (at  the  option  of  the 
party,  informant  or  complainant,  by  or  on 
whose  behalf  the  information  or  bill  •hall  be 
filed,)  be  distinctly  marked  at  or  near  the  top 
or  upper  part  thereof,  either  with  the  words 
"  Lord  Chancellor,"  or  with  ths  words  "  Mas- 


ter of  the  Rolls:"  And  that  the  Clerk  of 
Records  and  Writs  to  whom  the  filing  of  the 
information  or  bill  belongs,  shall,  in  the  books 
and  indexes  in  which  the  same  shall  be  entered, 
add  to  the  entry  thereof  such  distinguishing 
words  or  mark  as  may  make  it  appear  from 
such  entry  whether  the  information  or  bill  is 
marked  with  the  words  "  Lord  Chancellor," 
or  with  the  words  "  Master  of  the  Rolls:*' 
And  that,  from  and  after  the  said  27th  day  of 
May,  the  Clerks  of  Records  and  Writs  are  not 
to  file  any  original  information  or  bill  of  com- 
plaint which  shall  not  be  marked  in  the  man- 
ner herein-before  directed. 

On  the  appointment  of  two  new  Judges 
further  orders  became  necessary  on  this 
head,  and  accordingly 

By  the  Ist  order  of  11th  November,  1841, 
in  all  informations  or  bills,  marked  under  the 
Ist  order  of  the  6th  day  of  May,  1837,  with 
the  words  "  Lord  Chancellor,"  the  plaintiflf 
shall,  underneath  the  words  "  Lord  Chan- 
cellor," write  the  title  of  one  of  the  three  Vice 
Chancellors,  at  his  option ;  and  the  cause  shall 
thenceforth,  unless  removed  by  some  special 
order  of  the  Lord  Chancellor,  be  attached  to 
such  Vice  Chancellor's  Court. 

By  an  arrangement  made  at  the  office  of 
the  Clerks  of  Records  and  Writs, 

All  bills  in  which  the  plaintifiPs  or  the  first 
plaintiff's  surname  begins  with  any  of  the  let- 
ters A,  B.  or  C,  belong  to  the  division  of 
Mr.  Bedwell. 

Those  in  which  the  plaintiff's  or  the  first 
plaintiff's  surname  begins  with  any  of  the  let- 
lers  D,  E,  F,  G,  H,  1,  or  J,  belong  to  the 
division  of  Mr.  Berrey. 

Those  in  which  the  plaintiff's  or  the  first 
plaintiff's  surname  begins  with  any  of  the  let- 
ters K,  L,  M,  N,  O,  P,  Q,  or  R,  belong  to  the 
division  of  Mr.  Veal. 

And  those  in  which  the  plaintiff's  or  the 
first  plaintiflf  s  surname  begins  with  any  of  the 
letters  S,  T,  U,  V,  W,  X,  Y,  or  Z,  belong  to. 
the  division  of  Mr.  Ward.* 

All  proceedings  in  the  same  cause  in  the 
Record  and  Writ  Clerk's  office,  and  all  bills 
of  revivor  and  supplement  are  filed  in  the 
same  division  as  the  original  bill,  without 
reference  to  the  first  letter  of  the  plaintiff's 
name. 

The  solicitor  should  endorse  on  the  bill 
his  own  name  and  address  in  London,  and, 
in  case  he  is  an  agent,  the  name  and  address 
of  the  principal  solicitor. 


c  nde  3 1  St  order,  Oct.  1?42.  ^ 

*  See  Veal's  Record  and  Writ  Practice. 
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We  have  obtained,  just  in  time  for  our  pre- 
sent number,  a  copy  of  the  Lord  Chan- 
cellor's Order  of  the  6th  instant,  awarding 
tb(*  several  compensations  under  tiie  act  6  & 
6  Vict.  c.  103,  "  for  abolishing  certain  of- 
fitcs  of  the  High  Court  of  Chancery  in 
Etlgland;'*  and  knowing  the  desire  of  our 
readei-s  to  be  early  informed  on  this  sub- 
ject, we  print  it  immediately. 
It  recites  as  follows  : — 
"  Whereas  by  an  act  passed  in  the  5t1i  &  6th 
year  of  tbe  rei^n  of  herlVlajesity,  entituled  "Ad 
act  for  abolishin/^  certain  Offices  of  the  Hi|(h 
Court  of  Chancery  in  Eni^land,"  it  was  a- 
inon(rst  other  things  enacted,  that  it  should  he 
lawful  fur  every  person  who  should  at  the  pas- 
sing of  the  said  act  lie  a  clerk  of  the  enrol 
inents,  deputy  of  such  clerk,  comptroller  of 
the  Hanaper,  riding  clerk,  six   clerk,  sworn 
clerk,  waiting?  clerk,  agent,  or  record  keeper, 
and  whose   office  or  employment  should   he 
abolished  or  affected  by  the  said  act,  to  make 
a  claim  for  compensation  within  twelve  calen- 
dar months  after  the  passing  of  the  said  act,  to 
his  Lordship,  who  should  proceed  in  such  man- 
ner and  upon  such  average  as  he  might  think 
proper,  to  enquire  what  compensation  ought  to 
be  made  to  any  such  claimant,  and  what  were 
tbe  fees  and  emoluments  in  respect  of  which 
the  same  should  be  allowed ;  and  in  every  case 
in  which  such  claim  should  be  established  to 
the  satisfaction  of  bis  Lordship^  he  was  there- 
by authorized  and  empowered  to  determine  by 
an  order,  the  amount  of  the  annual  compensa- 
tion which  should  seem  to  him  to  be  just  and 
reasonable  for  the   loss    sustained   by  such 
claimant,  being  in  the  case  of  a  clerk  of  the 
enrtdments,  or  deputy  as  aforesaid,  or  comp- 
troller of  the  Hanaper,  riding  clerk,  six  clerk, 
sworn  clerk,  or  widting  clerk,  not  less  than 
three-fourths^  nor  more  than  the  whole.    And 
in  case  of  an  agent  or  record  keeper,  not  less 
than  two-thirds,  nor  more  than  the  whole  of 
the  sum  which  should  be  determined  by  his 
Lordship  to  l)e  the  net  annual  viUue  of  such 
fees  and  emoluments,  provided  always  that  no 
other  period  should  be  fixed  for  any  such  ave- 
rage as  aforesaid,  than  three  years,  expiring  on 
any  day  between  the  passing  of  the  said  act  and 
tbe  Ist  day  of  November  then  next,  or  some 
portion  of  such  three  years  \  and  that  for  the 
purpose  of  taking  any  average  in  the  case  of  a 
s^vorn  clerk,  or  waiting  clerk,  the  fees  and 
emoluments  of  any  buuness  previotu  lo  the 
acquisition  of  such  business  by  any  sworn  clerk 
or  waiting  clerk  claiming  compensation  in  re- 
spect thereof,  should  be  deemed  to  have  been 
the  fees  and  emoluments  of  such  sworn  clerk 
or  waiting  clerk  {  provided  further  that  no  ave- 
rage   should  be  taken,  or  compensation  a- 
warded,    in  respect  of  any  business  which 
should  be  acquired  after  tbe  passing  of  the  said 
act.    And  it  was  further  enacted  that  a  yearly 
sum,  equal  to  one-half  the  annual  sum  to  be 


awarded  as  compensation  (o  any  sworn  derk  or 
waiting  clerk,  should  for  seven  years,  to  be 
computed  from  the  day  of  the  decease  of  such 
sworn  clerk  or  wuting  clerk,  be  paki  to  tbe 
executors,  administrators  or  assigns  of  such 
sworn  clerk  or  waiting  clerk,  as  part  of  his 
personal  estate.  And  it  was  farther  enacted 
that  during  such  time  as  any  person  thereby 
appointed  to  any  office,  or  thereafter  to  be  ap« 
pointed  to  any  office  connected  with  any  court 
of  law  or  equity,  or  under  the  crown,  or  in  any 
public  department  under  the  crown,  shouki 
continue  in  such  office,  such  portion,  if  any,  as 
bis  Lordship  should  direct,  of  the  annual  com- 
pensation, if  any,  payable  to  such  person  under 
the  said  act,  should  cease  to  be  pajrable  to 
such  person,  provided  always  that  no  compen- 
sation  should  be  so  reduced  as  to  make  the 
annual  amount  to  be  received  during  such  time 
as  aforesaid  by  any  such  person  in  respect  of 
compensation  and  salary  together  less  than  the 
full  and  annual  value  of  the  fees  and  emolu- 
ments in  respect  of  which  such  compensation 
should  have  been  awarded. 

And  it  ^vas  further  enacted,  that  all  salaries, 
compensations,  allowances  on  account  of  com- 
pensation, and  retiring  allowances  under  the 
said  act,  should  grow  due  from  day  to  day, 
but  should  be  payable  on  the  3rd  day  of  Feb- 
ruary, the  3rd  day  of  May,  the  3rd  day  of  Au- 
gust, and  the  3rd  day  of  November,  in  every 
year,  or  such  other  days  as  his  Lordship  shotil^ 
from  time  to  lime  by  any  order  direct,  and 
should  be  paid  to  the  parties  entitled  thereto, 
or  their  respective  executors  or  administrators, 
out  of  the  fimd  standing  in  the  name  of  the 
Arcoontant-Qeneral  of  this  Court,  intituled 
"The  Suitors'  Fee  Fund  Account," 

And  whereas  George  Gatty,  Henry  Ramsay 
Datnes,  Richard  Mills,  John  Wainewright, 
John  Sidney  Smith,  Thomas  George  Smith, 
Samuel  Silver,  Frederick  Bedwdl,  William 
Erasmus  Madox  Shenvood,  and  Seth  Chariea 
Ward,  as  sworn  clerks  of  the  said  Court ;  Da- 
vid Drew,  as  deputy  clerk  of  enrolmenu,  and 
as  one  of  the  agents  to  the  sworn  clerks  of  the 
said  Court;  John  Veal,  John  Alexander 
Berrey,  James  Bowyer,  John  Miller,  John 
Mumbray,  and  Henry  Wass  Wright,  as  six 
others  of  the  said  agents  to  the  sworn  clerks  of 
the  said  Court,  and  George  Papps  as  one  of 
the  waiting  clerks,  have  respectively  presented 
claims  to  his  Lordship  for  compensation  for 
the  loss  of  the  fees  and  emoluments  of  their 
respective  offices  as  aforesaid,  whereby  it  ap- 
pears that  the  fees  and  emoluments  of  the  said 
several  officers  in  respect  of  their  said  offices 
upon  an  aveaage  of  three  years,  were  as  foU 
lows,— that  is  to  say,  tbe  said  George  Gatty, 
7232/.  19^  U. ;  the  said  Henry  Ramsay  Badnes, 
720U.  d«.  8//. ;  the  said  Richards  MiUs,  6580/. 
12*.  9</. ;  the  said  John  Wainewright,  6000/. 
69.  9//.;  the  said  John  Sidney  Smith,  410?/. 
3*.  Irf..  the  said  Thomas  George  Smith, 
2053/.  11*.  7d,s  the  said  Samuel  Silver,  1530/. 
18*.  3*/.;  the  said  Frederick  Bedwell,  1140/. 
5*.  3flf.;  the  said  William  Erasmus  Madox 
Sherwood,  442/.  13*.  lOrf.;  the  said  Seth 
Charles  Ward,  574/.  6*.  8</. ;  the  said  David 
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Drew,  as  sach  deputy  clerk  of  the  enrolmenta 
as«fore3aid,  999/L  1(U.  3d.,  and  l77SLAi.  lOtL, 
aa  such  a^ent  as  aforesaid,  makiiiir  together 
the  sum  of  2777/.  \5s.  Id, ;  the  said  John  Veal, 
1331/.  \9s.  8di  the  said  John  Alexaocler  Ber- 
rey,  1246/.  12i.  Sd, ;  the  said  James  Bowyer, 
13S4/.  15c.  $  the  said  John  Miller,  364/.  9i.  Id.; 
the  said  John  Mumbray,  243/.  12f.  Id.;  the 
said  Henry  VVass  Wrijrht,  185/.  16«.  lid.;  and 
the  said  George  Papps,  459/.  8*.  9d, :  and 
whereas  by  an  order  made  in  this  matter,  bear. 
ittfT  date  the  3rd  day  of  December,  1842,  it  was 
amongst  other  things  ordered,  that  out  of  any 
eaah  which  might  at  auy  time  be  remaining  in 
the  Bank  to  the  credit  of  the  said  account,  in- 
tituled  "The  Suitors'  Fee  Fund  Account," 
but  subject  as  therein  and  hereinafter  men- 
tioned, there  should  be  paid  by  the  Governor 
and  Company  of  the  Bank  of  England,  to  the 
sereral  persons  therein  and  hereinafter  men- 
tioned»  the  several  yearly  sums  or  salaries 
therein  mentioned,  that  is  to  say,  to  (amongst 
others)  David  Drew,  the  first  clerk  of  enrol- 
ments,  1200/.;  to  Frederick  Bed  well,  John 
Alexander  Berrey,  John  Veal,  and  Seth 
Charles  Ward,  as  the  first  clerks  of  records 
and  writs  respectively,  1200/.;  to  Henry 
Ramsay  Baines,  George  Gatty,  Richard 
Mills,  and  John  Wainewright,  as  four  of 
the  first  taxing  masters  respectively,  2000/. 
each;  to  Henry  Wass  Wright,  as  clerk  to 
the  said  Frederick  Bedwell,  350/.;  to  John 
Miller,  as  clerk  to  the  said  John  Alexander 
13errey»  350/.;  to  George  Papps*  as  clerk  to 
the  said  John  Veal,  350/. ;  to  John  Mumbray« 
a4  clerk  to  the  said  Seth  Charles  Ward,  350/. ; 
to  AVilliaro  Erasmus  Madox  Sherwood,  as 
clerk  to  the  said  George  Gatty,  250/. ;  and  that 
&uch  several  yearly  sums  or  salaries  should  be 
payable  and  paid  by  equal  quarterly  payments, 
on  the  3d  day  of  February,  the  3d  day  of  May, 
the  3d  day  of  August,  and  the  3d  day  of  No. 
vember  in  every  year,  the  first  of  such  quar- 
terly payments  to  be  made  on  the  3d  day  of 
February  then  next.  Now  such  claims  having 
been  established  to  the  satisfaction  of  his 
Lordship,  his  Lordship  doth  order  and  deter- 
mine that  the  said  several  persons  next  herein- 
after mentioned  are  entitled  to  receive  and  be 
paid  the  following  yearly  sums;  that  is  to  say, 
the  said  George  Gatty,  5424/.  Us.  Ad. ;  the 
the  said  Henry  Ramsay  Baines,  5403/.  2#.  9d, ; 
the  said  Richard  Mills,  4935/.  9$.  7d. ;  the  said 
John  Wainewright,  4500/.  5#.  1</.;  the  said 
John  Sidney  Sinith,  3080/.  7«.  4//. ;  the  said 
Thomas  George  Smith,  1540/.  3i.  9d. ;  the  said 
Samuel  Silver,  1 148/.  3«.  9d,;  the  said  Frederick 
Bedwell.  855/«  4#. ;  the  said  WilHam  Erasmus 
Madox  Sherwood,  332/.  Ot.  5d.i  the  said  Seth 
Charles  Ward,  430/.  15«. ;  and  the  said  George 
Papps,  344/..  1 1#.  7d.,  for  compensation  for  the 
loss  of  their  respective  offices  as  aforesaid, 
being  three-fourths  of  the  amount  of  the  fees 
and  emoluments  of  their  respective  offices  upon 
an  average  of  three  years;  the  said  David 
Dre%v,  749/.  12«.  8</.,  for  compensation  for  the 
loss  of  the  fees  and  emoluments  of  his  said 
office  of  depaty  clerk  of  the  enrolments,  being 
three-fourths  of  the  amount  of  the  fees  and 


emoluments  of  his  said  offic6«  upon  an  average 
of  three  years,  and  1185/.  9#.  lU.,  for  com- 
pensation for  the  loss  of  the  fees  and  emoluments 
as  one  of  the  agents  to  the  sworn  clerks,  being 
two-thirds  of  the  amount  of  the  fees  and 
emoluments,  upon  an  average  of  three  years, 
making  together  the  yearly  sum  of  1930/.2#.  7d  ; 
the  said  John  Veal,  887/.  I9s.l0d.i  the  said 
John  Alexander  Berrey,  831/.  U.  lOc/.;  the 
said  James  Bowyer,  923/.  3f.  4d. ;  the  said 
John  Miller,  242/.  19«.  5d.  •  the  said  John 
Mnmbray,  \62LSs.  Id.;  and  the  said  Henry 
Wass  Wright,  123/.  17'.  lie/.,  for  compensation 
for  the  loss  of  their  respective  offices  as  afore* 
said,  being  two-thirds  of  the  amount  of  the 
fees  and  emolnments  of  their  respective  offices, 
upon  an  average  of  three  years;  but  inas* 
much  as  the  said  George  Gatty,  Henry  Ram*, 
say  Baines,  Richard  Mills,  John  Wainewright, 
Frederick  Bedwell,  William  Erasmus  Ma- 
dox Sherwood,  Seth  Charles  Ward,  George 
Papps,  David  Drew,  John  Veal,  John  Alex-* 
ander  Berry,  John  Miller,  John  Mum- 
bray,  and  Henry  Wass  Wright,  have  been  ap- 
pointed to  their  said  offices  under  the  said 
recited  act,  his  Lordship  doth  hereby  order 
and  determine  as  follows :  that  is  to  say,  that 
so  long  as  the  said  George  Gatty  shall  continue 
to  hold  the  office  of  a  taxing  master,  the  sum 
of  191/.  15#.  3d.,  being  a  portion  of  the  said, 
sum  of  5424/.  lis.  Ad.,  the  annual  compensa- 
tion so  payable  to  him  as  aforesaid,  shall  ctatfe 
to  be  pavable  to  him;  and  that  the  sum  of 
5232/.  19#.  \d,  only  shall  be  payable  to  him  for 
compensation  as  aforesaid,  so  long  as  he  shall 
continue  to  bold  his  sud  office.  That  so  long  as 
the  said  Henry  Ramsay  Baines  shall  continue 
to  hold  the  said  office  of  a  taxing  master,  the* 
sum  of  198/.  \9s>  \d.,  being  a  portion  of  the. 
said  sum  of  5403/.  2«.  9^.  the  annual  compen- 
sation so  payable  to  him  as  aforesaid,  shall 
cease  to  be  payable  to  him;  and  that  the  sum- 
of  5204/.  3s.  8</.  only  shall  be  payable  to  him 
for  compensation  as  aforesaid,  so  long  as  he 
shall  continue  to  hold  his  said  office ;  that  so 
long  as  the  said  Richard  Mills  shall  continue 
to  hold  the  said  office  of  a  taxing  master,  the 
sum  of  354/.  16f.  \0d.  being  a  portion  of  the 
sum  of  4935/.  9s,  7d,,\\it  annual  compensation 
so  payable  to  him  as  aforesaid  shall  cease  to  be- 
pafftble  to^bim,  and  that  the  sum  of  4580/.  12f. 
9d.  only  shall  be  payable  to  him  for  corapensa^> 
tion  as  aforesud,  so  long  as  he  shall  continue 
to  hold  his  said  office.  That. so  long  as  the 
said  (John  Wainewright  shall  continue  to  hold 
the  said  office  of  a  taxing  master  the  sum  of 
499/.  18«,  Ad.,  being  a  portien  of  the  sum  of' 
4500/.  5#.  \d,,  the  annual  compensation  so  pay- ' 
able  to  him  as  aforesaid. shall  cease  to  be  pay-* 
able  to  him,  and  that  the  sam  of  4000/.  6«.  9d. 
only  shall  be  payable  to  him  for  compensation 
as  aforesaid,  so  long  as  he  shall  continue  to  hold 
his  said  office.  That  so  long  as  the  said  David 
Drew  shall  continue  to  hold  the  office  of  clerk 
of  the  enrolments,  the  sum  of  357/  7«.  6</.,  be- 
ing a  portion  of  the  said  sum  of  1935/.  2s,  7d,, 
the  annual  compensation  so  pavable  to  him  as 
aforesaid  shall  cease  to  be  payable  to  him,  and 
that  the  sum  ef  1577/.  15#.  M.  only  shall  be; 
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payable  to  him  for  oompensatioD  as  afore- 
said, so  longf  as  he  shall  continue  to  hold 
his  said  office ;  that  so  lon^  .is  the  said  Jokn 
Veal  shall  continue  to  hnld  the  said  office  of 
one  of  the  clerks  of  records  and  writs  the  sum 
of  756/.  Ojt.  2ti.,  hein^r  a  portion  of  the  said 
sum  of  887^  y9s.  \0d,,  the  annual  compensation 
so  payable  to  him  as  aforesaid  shall  cease  to  he 
payable  to  him,  and  that  the  sum  of  131/.  I9f. 
Sd.  only  shall  be  payaNle  to  him  for  compen- 
sation as  aforesaid,  so  lon^r  as  he  shall  continue 
to  hold  his  said  office.  That  so  long  as  the 
siud  John  Alexander  Berrey  shall  continue  to 
bold  the  said  office  of  one  of  the  clerks  of  re- 
cords and  writs  the  sum  of  784/  9s.  2d..,  bein^ir 
a  portion  of  the  said  sum  of  83W.  1#.  \0d.,  the 
annual  compensation  so  payable  to  him  as  afore- 
snid  shall  cease  to  be  payable  to  him,  and  that 
the  sum  of  46/.  \2t,  Sd,  only  shall  be  payable 
to  him  for  compensation  as  aforesaid,  so  lonf? 
as  he  shall  continue  to  hold  his  said  office.  That 
so  long  as  the  said  George  Papps  shall  continue 
to  hold  the  said  office  of  clerk  to  the  said  John 
Veal  the  sum  of  2'^6/.  !?f.  \0d,  being  a  portion 
of  the  said  sum  of  344/.  11«.  7^.,  the  annual 
compensation  so  payable  to  him  as  aforesaid, 
shall  cease  to  be  payable  to  him  and  that  the 
sum  of  109/.  St.  9d.  only  shall  be  payable  to 
him  for  compensation  as  aforesaid,  so  lonsr  as 
he  shall  continue  to  hold  his  said  office.  That 
so  long  as  the  said  William  Erasmus  Madox 
Sherwood  shall  continue  to  hold  the  said  office 
of  clerk  to  the  said  George  Gatty,  the  sum  uf 
139/.  6s.  Id.  being  a  portion  of  ihe  said  sum 
of  332/.  Ot.  bd.,  the  annual  compensation  so 
payable  to  him  as  aforesaid,  shall  cease  to  be 
payable  to  him,  and  the  sum  of  192/.  13«.  \0d. 
only  shall  be  payable  to  him  for  compensation 
as  aforesaid,  so  long  as  he  shall  continue  to 
hold  his  said  office :  that  so  long  as  the  said 
John  Miller  shall  continue  to  hold  the  said 
office  of  clerk  to  the  said  John  Alexander 
Berrey,  the  sum  of  228/.  lOf.  4d.,  being  a  por- 
tion of  the  said  sum  of  242/.  19#.  5d.,  the 
annual  compensation  so  payable  to  him  as 
aforesaid,  shall  cease  to  be  payable  to  him 
and  that  the  sum  of  14/.  9s.  Id,  only  shall  be 
payalile  to  him  for  compensation  as  aforesaid, 
so  long  as  he  shall  continue  to  hold  his  said 
office ;  and  that  so  long  as  the  said  Seth 
Charles  Ward,  Frederick  Bedwell,  John  Mum- 
bray,  and  Henry  Wass  Wright,  shall  continue 
to  hold  their  said  offices,  the  respective  sums 
awarded  to  them  for  compensation  as  afore- 
said shall  ceasje  to  be  payable  to  them. 

And  whereas  there  is  now  due  and  owing  to 
the  several  persons  next  hereinafter  mentioned 
the  following  su  tits,  that  is  to  say,— To  the  said 
George  Gatty,  6304/.  1«.  Id. ;  to  the  said  Henry 
Ramsay  Baines,  5274/.  17«.  lOd;  to  the  said 
Richard  Mills,  4642/.  17«.  6d. ;  to  the  said  John 
Wainewrtght,  4054/.  ISs  107. ;  to  the  said  John 
Sidney  Smith,  3122/.  4/r.  5d, ;  to  the  said  Tho- 
mas George  Smith,  1561/.  2s.  4d. ;  to  the  said 
Samuel  Silver,  1163/.  15#.  10//.;  to  the  said 
George  Papps,  1 10/.  18«.  6d. ;  to  the  said  Wil- 
liam  Erasmus  Madox  Sherwood,  195/,  Gs.  3d. ; 
to  the  said  David  Drew,  1599/.  3s.  l(M, ;  to  the 
said  John  Veal,  133/.  15#.  7d.;  to  the  said 


John  Alexander  Berrey,  47/.  6s,  4d, ;  to  the 
said  James  Bowyer,  935/.  \4$.3d.;  and  to  the 
said  John  Miller,  14/.  13#. ;  being  the  propor* 
tionate  part  of  their  respective  compensatiooi 
which  accrued  from  the  said  28th  day  of  Oc- 
tober, 1842,  to  the  3d  day  of  November  last: 
and  they  will  also  be  entitled  to  receive  and  be 
paid,  so'  long  as  they  shall  continue  in  their  re- 
spective offices  as  aforesaid  (except  the  said 
James  Bowyer).  the  future  quartet  ly  payments 
of  their  said  respective  compensations ;  and  ai 
to  the  said  James  Bowyer,  during  hU  life,  by 
quarterly  payments  on  the  3d  day  cyf  February, 
the  3d  day  of  May,  the  dd  day  of  August,  and 
the  3d  day  of  November  tn  every  year,  the  first 
of  such  quarterly  payments  to  be  made  on  the 
3d  day  of  February  next. 

His  Lordflhip  doth  order  that  out  of  any 
cash  which  may  at  any  time  be  remaining 
in  the  Bank  to  the  credit  of  the  said  ac- 
count, entitled  "The  Suitora'  Fee  Fund 
Account,"  (but  subject  and  without  preju- 
dice to  the  payment  of  all  salaries  and  sums 
of  money  which  by  any  act  or  acts  in  force 
at  the  passing  of  the  said  recited  act,  were 
authorised  to  be  paid  thereout,)  there  be 
paid  by  the  Govemor  and  Company  of  the 
bank  of  England,  to  the  seyeral  persons 
next  hereinafter  mentioned,  the  following 
yearly  sums  (that  is  to  say), 

£     9.     d. 

George  Gatty  5232  19     1 

Henry  Ramsay  Baines...  5204     3    8 

Richard  Mills 4580  12    9 

John  Wainewright 4000    6     9 

Geoi^  Papps 109     8    9 

William  Erasmus  Madox 

Sherwood    192  13  10 

DavidDrew 1577  15     1 

John  Veal    131  19     8 

John  Alexander  Berrey         46  12    8 

And  John  Miller 14     9     1 

for  compensations,  so  long  as  they  shall 
continue  in  their  respective  offices. 

And  to  the  said  several  persons  next  here- 
inafter mentioned,  the  following  yearly 
sums  (that  is  to  say), 

John  Sidney  Smith 3080     7    4 

Thomas  George  Smith...  1540     3     9 

And  Samuel  Silver 1148     3     9 

during  their  respective  Hves  as  compensa- 
tion for  the  loss  of  their  respective  offices, 
being  three-fourths  of  the  amount  of  their 
fees  and  emoluments  of  their  respective 
offices  as  aforesaid,  upon  an  average  of 
three  years. 

And  to  James  Bowyer   ...  923     3    4 

1  during  his  hfe,    as  compensation  for  the 

'  loss  of  his  office,  being  two-thirds  of  the 

amount  of  the  fees  and  emoluments  of  his 

office,  upon  an  aven^  of  three  years. 

And  his  Lordship  doth  order  that  (sub- 
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ject  as  aforesaid)  there  be  paid  by  the  60- 
remor  and  Company  of  the  Bank  of  Eng- 
landy  to  the  said  several  persons  next 
hereinafter  mentioned,  when  they  shall  have 
ceased  to  hold  their  respective  offices,  during 
the  remainder  of  their  respective  lives,  the 
following  yearly  sums  (that  is  to  say), 

£.   s.  d. 

George  Gatty 5424  14  4 

Henry  Ramsay  Baines       5403     2  9 

Richard  Mills C:  4933     9  7 

John  Wainewnght 4500     5  1 

Frederick  Bedwell  855     4  0 

Geoi^  Papps  ....    344  11  7 

William  Erasmus  Madoz 

Sherwood 332     0  5 

And  Selh  Charles  Ward     430  15  0 

as  compensation  for  the  loss  of  their  respec- 
tive offices,  being  three-fourths  of  the 
amount  of  the  fees  and  enrolments  of  their 
respective  offices  upon  an  average  of  three 
years. 

And  to  the  saidDavid  Drew,  749/.  12«.8(f. 
during  the  remainder  of  his  life,  as  com- 
pensation for  the  loss  of  his  office  as  Deputy 
Clerk  of  Inrolments,  being  three-fourths  of 
the  amount  of  the  fees  and  emoluments  of 
his  said  office,  upon  an  average  of  three 
years. 

And  also  to  the  said  David  Drew, 
1185/.  99.  ll(/.,  during  the  remainder  of 
his  hfe,  for  compensation  for  the  loss  of 
his  office  as  agent,  being  two-thirds  of  the 
amount  of  the  fees  and  emoluments  of  his 
said  last-mentioned  office,  upon  an  average 
of  three  years,  amounting  together  to 
1935/.  2s,  7d,,  the  yearly  sum  payable  to 
the  said  David  Drew,  during  the  remainder 
of  his  life.  £     s,    d. 

To  John  Veal    887  19  10 

To  John  Alexander  Berrey  831     1  10 

ToJohnMiUer      242  19     5 

To  John  Mumbray    162     8     1 

And  to  Henry  Wass  Wright  123  17  11 

during  the  remainder  of  their  respective 
Uves,  as  compensation  for  the  loss  of  their 
respective  offices,  being  two-thirds  of  the 
amount  of  the  fees  and  emoluments  of  their 
respective  offices,  upon  an  average  of  thres 
years. 

And  his  Lordship  doth  order  that  there 
be  paid  by  the  Governor  and  Company  of 
the  Bank  of  Eugland,  on  the  decease  of  the 
said  George  Gatty,  Henry  Ramsay  Baines, 
Richard  Mills,  John  Wainewright,  John 
Sidney  Smith,  Thomas  George  Smith, 
Samuel  Silver,  Frederick  Bedwell,  John 
Charles  Ward,  George  Papps,  and  William 
Erasmus  Madox  Sherwood,  any  or  either  of 
them,  to  their  executors,  administrators  or 


assigns,  the  following  yearly  sums,  that  is 

to  say: 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
George  Gatty  ....  : 2712     7    2 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
Henry  Ramsay  Baines 2701  II     5 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
Richard  Mills ...   2467  14.10 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
John  Wainewright  ..  2250    2     7 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
John  Sidney  Smith 1540    3     8 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
Thomas  George  Smith    ...     770     1   11 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
Samuel  Silver 574     1   11 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
Frederick  Bedwell 427  i2    0 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
Seth  Charles  Ward 215     7    6 

To  the  executors,  administra- 
tors or  assigns  of  the  said 
George  Papps 172    5  10 

And  to  the  executors,  admi- 
nistrators or  assigns  of  the 
said  William  Erasmus  Ma- 
dox Sherwood 166     0    3 

being  respectively  one  half  part  or  moiety 

of  the  respective  sums  awarded  to  them  for 

compensation  at  the  rate  aforesaid  for  seven 

years,  to  be  computed  from  the  day  of  the 

decease  of  every  such  sworn  clerk  or  wait> 

ing  clerk  respectively. 

And  his  Lordship  doth  order  that  there 

be  paid  by  the  Governor  and  Company  of 

the  Bank  of  England,  to  the  said  several 

persons  next  hereinafter  mentioned,  the 

following  sums,  that  is  to  say, 

£      t.  d. 
To  the  said    George... 

Gatty    5304     1     1 

To  the  said  Henry  Ram- 
say Baines  5274  17  10 

To  the  said  Richard  Mills  4642  17     6 
To  the  said  John  Waine- 
wright   4054  13  10 

To  tbe  said  John  Sidney 

Smith 3122    4    5 

To    the    said    Thomas 

George  Smith 1561     2    4 

To  the  said  Samuel  Silver  1163  15  10 
To  the  said  George  Papps     110  18    6 
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To    the    said    William 
Erasmus    Madox    Sher- 
wood         195     6     3 

To  the  said  Dayid  Drew.  1599     3  10 
To  the  said  John  Veal...     133  15     7 
To  the  said  John  Alexan- 
der Berrey  -.    47     5    4 

To  the  said  James  Bow- 

yer  935  14     3 

And  to    the    said  John 

MiUer 14  13    0 

being  the  proportionate  part  of  their  said 
respective  compensations^  which  accrued 
from  the  28th  day  of  October,  1842,  to  the 
3rd  day  of  November  last,  (both  days  ex- 
clusive). 

[The  compensations  in  each  case  are 
payable  quarterly — on  3d  February,  May, 
August,  and  November.] 


SELECTIONS 
FROM  CORRESPONDENCE. 

ATTORNBTS  FRACTISINO  IN  VARIOUS    TOWNS. 

Sir, 
Before  the  forthcoioingf  new  Law  List  is  pub- 
lislied,  it  may  not  be  deemed  impertinent  to 
notice  '*  a  custom  more  honoared  in  the  breach 
than  the  observance,"  which  is,  that  of  cerCaio 
country  attorneys  whose  residences  appear  to 
be  at  two  or  three  places.  You  shall  see  gen- 
tlemen  uf  this  hie  ei  ublque  kind,  whose  names 
Appear  as  of,  not  only  two  or  more  towns  in  the 
country,  to  which  they  go  to  market  iorjob^ 
bery,  but  lo.l  and  behold,  they  have  their 
names  as  thouf|;h  resident  in  some  Inn  of  Court, 
in  London,  with  no  number,  forsooth,  uf  their 
chambers, — their  onlv  room  being  the  bed-* 
chamber  of  their  hotel. 

Surely  such  gentry  should  be  charged  the 
higher  certificate  duty  as  practising  in  Lon- 
don. They  should  "  pay  for  their  whistle"  or 
their  trumpet.  It  is  humbly  submitted  that 
no  man's  name  should  appear  after  this  homo* 
duplae  fashion:— and  the  junior,  and  other 
practitioners  resident  in  a  town,  and  paying  the 
rent,  rates,  and  taxes  there,  should  not  be 
liable  to  the  intrusion  (for  intrusion  it  is),  of 
other  persons  frequenting  inns,  or  hiring  a 
single  cheap  room,  (or,  as  Jack  Brag  has  it, 
*'  hiring,  the  brass  plate  and  the  knocker  on 
the  door,*')  for  the  purpose  of  making'  a  market 
of  a  town  once  or  twice  a  week, — and  all  under 
the  colour,  cloak,  and  protection  of  the  annual 
Law  List. 

How  do  the  agents  relish  this  self-grafting 
of  the  London  on  the  countrv  attorney  ? 

DULCE  DOMUM. 

'■■Pi.  II    .  . 

MOOT  POINT. 

COURT  OF  RIQUB8TS  JURISDICTION. 

A  Court  of  Request  takes  cognizance  of  debts 
under  40f .    The  act  under  which  it  is  consti- 


tuted conlalot  no  provlsloa,  either  autboriiniig 
or  forbidding  a  reduction  of  debu  exceeding 
that  sum. 

1.  Can  a  person  to  whom  a  larger  sum  it 
due,  reduce  \\k  debt  to  df)#.  lid.,  and  sue  his 
debtor  in  soeh  Court  of  Requests  } 

2»  Can  a  person  be  sued  in  such  Court  for 
the  baiaoce  of  an  account  originally  above  40t.  ? 

From  a  digest  of  a  case  decided  by  j4bkott, 
C.  J.,  (Barnes  v.  /f^ink/er,  2  C.  &  P.  345.)  it 
appears,  he  observed,  that  there  was  no  rule  of 
law  which  prevented  a  Court  of  Requests  from 
taking  cogniaance  of  claims  greater  than  46l«. 
if  the  plaintiff  waives  the  excess^  unless  there 
were  a  provision  in  the  statute  coBstitming 
such  Court  prevented  it. 

I  have  seen  an  opinion  of  counsel  as  to  the 
point  raised,  and  this  opinion  was  in  the 
negative,  but  no  case  is  quoted  in  support 
of  it.  I  cannot  understand  upon  what  princi- 
ple his  opinion  could  have  been  founded  If 
he  be  correct,  most  of  the  debts  which  people 
have  been  accustomed  to  recover  in  these 
Courts  would  be  lost,  as  the  majority  of  the 
cases,  1  should  tliink,  are  debts  which  the  plain- 
tiffd  have  reduced,  because  their  doubts  as  to 
the  defendant's  circumstances  have  made  them 
fear  to  sue  in  the  higher  Courts. 

A  Subscriber. 


SUPERIOR  COURTS. 
ILottf  Cfiancellar. 

[Rep9Tted  by  W.  FiNNEiXY,  Esq.,  Barrister  at  A«w.] 

WILL.— CONSTRUCTION. — POSTPONBD  LBGA* 
CIBS. — YBSTINO. 

ji  testator  directed  the  surplus  of  the  produce 
0f  kts  estates  to  be  aceumtUated  for  Jhe 
years  from  his  death,  and  at  the  end  of  that 
time,  he  left  100/.  and  60/.  remeetiuely^  to 
each  of  several  persons  namea,  or  as  many 
of  them  as  should  be  then  living,  and  the 
same  sum  to  be  given  at  the  end  of  tern, 
fifteen,  and  twenty  years  from  his  death : 
Held,  that  the  representatives  of  those 
legatees  teho  were  not  living  at  the  ejfptru' 
tfonofany  of  the  eueeessive  periods,  after 
the  first  five  years,  were  not  entitled  to 
the  payments  directed  to  be  made  at  suck 
periods. 

This  was  an  appeal  from  a  decree  of  the 
Fice  Chancellor  of  England,  on  the  construc- 
tion of  the  will  of  William  Smith,  dated  the 
16th  of  February,  1824.  The  testator,  after 
giving  divers  pecuniary  legacies  and  annuities, 
proceeded  as  follows : — "  And  my  further  will 
IS,  that  all  the  small  legacies  are  paid  imme- 
diately, and  the  whole  of  them,  with  all  jusr 
demands,  settled  and  paid  within  one  year  after 
my  death  ;  and  when  this  is  done,  my  further 
will  is,  that  the  rents  and  profits  ray  different 
estates  produce,  may  be  collected  and  put  into 
the  Bank  of  England,  in  the  names  of  my  exe- 
cutors, to  pay  the  yearly  annuities  of  those 
mentioned  in  this  my  will,  and  the  surplus  to 
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aceamabte  for  five  ytm,  at  tli«  end  of  which 
time  I  Iwc  as  follows  i— .To  Henry  William 
Godfrey,  my  jrodsoo,  200/.;  to  my  adopted 
daughter  aod  to  Waikin  Charlton,  and  nine 
others  [oaininjf  them],  orMtnanif  at  ur«  living, 
100/.  tach:  and  to  itarah  Hutner  and  eiRbt 
others,  rDamtnir  them],  or  a*  many  at  are  then 
living,  60/.  each  J  and  the  same  sum  to  be 
ifiren  at  the  expiratiou  of  ten  years  from  the 
time  of  my  death,  awl  ditio  at  fifteen  and 
twenty  years  from  my  death.  After  all  the 
foremeotioDed  is  duly  complied  with,  J  leave 
aud  bequeath,  as  follows ;— that  the  few  annul- 
lants  who  may  be  then  liviiifT,  may  be  made 
lecnre  by  a  purchase  in  the  Bank  from  the 
money  in  the  Bank  Stock,  or  by  any  better 
means  my  executors  may  think  best  to  adopt ; 
and  at  the  end  of  the  above  twenty  years,  my 
will  is  that  the  whole  may  be  sold  and  divided 
as  follows ;  amonef  the  nephewa  and  nieces  of 
inv  brothers,  John  and  Thomas  j  and  of  my 
two  sisters,  Hannah  and  Mary,  or  as  many  as 
may  be  then  living,  share  and  share  alike."  A 
question  raised  in  ilie  suit  for  the  administra- 
tion of  the  testator's  estate  was,  whether  lega- 
tees who  were  living  at  the  end  of  five  years 
from  the  tesUtor's  death,  and  died  before  the 
end  of  ten,  fifteen  and  twenty  years  from  his 
death,  did  or  did  not  take  vested  interests  in 
the  legacies  directed  to  be  paid  at  the  end  of 
ten,  fifteen,  and  twenty  years;  and  upon  a 
petition  to  confirm  a  report  of  the  Master 
staling  the  periods  of  the  deaths  of  the  several 
le^iees  who  had  died,  and  who  were  their 
perional  representatives,  and  to  declare  the 
riRhls  of  the  parties,  the  Five  Chancellor  de- 
clared that  such  only  of  the  legatees  were  en- 
titled  to  the  several  legacies  directed  to  be  paid 
at  the  end  of  five  years,  ten  years,  and  fifteen 
years,  after  the  testator's  death,  as  were  living 
at  the  said  respective  periods.  This  appeal 
from  his  Honor's  decision,  was  brought  hi  be- 
half of  Sarah  Hutner,  who  was  a  legatee  living 
at  the  respective  periods  of  five  and  ten  years 
from  the  testator's  death,  but  died  before  the 
expiration  of  fifteen  years  from  his  death.  The 
ground  of  appeal  waa,  that  those  legatees,  who 
were  living  and  efititled  to  any  share  of  the 
fiinds  at  the  expiration  of  the  first  tifi  years 
mentioned  in  the  %vill,  or  the  personal  repre- 
sentatives of  each  of  them  aa  afterwards  died, 
were  entitled  to  share  in  the  funds  accumulated 
at  the  expiration  of  ten,  fifteen,  and  twenty 
years  from  the  tcsUtor's  death ;  that  is,  that 
the  legacies  in  question  were  vested  legacies  in 
those  who  were  living  at  the  end  of  the  first 
period  of  five  years. 

Mr.  Spence  and  Mr.  Rudall  were  for  the 
appeal. 

Mr.  Campbell  supported  the  Fice  Chancel- 
ler^i  decree.  Among  the  cases  cited,  were 
Gwlhwrm  Y.  Brooke,^  Day  v.  Cro/te,^  Duke  of 
Ch^ndoi  v.  TalbotS 

The  Lord  Chancellor.—Thtrt  is  no  doubt 
about  the  first  legacy  as  to  the  first  five  years. 


•  JYon.&C.639. 
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because  it  is  given  to  as  many  as  were  then 
living,  aod  all  the  legatees  were  then  living. 
But,  as  to  the  second  legacy  or  distribution 
of  the  fund,  the  testator  has  done  more 
than  he  need  have  done.  He. did  no  more 
at  first  than  the  law  would  imply.  When 
the  time  is  annexed  to  the  gift,  the  legacy 
lapses ;  that  would  be  the  popular  construc- 
tion, and  is  it  not  also  the  rule  of  law  ?  The 
terms  are  the  same  as  in  Goulhurn  v.  Brooks. 
If  the  words  **  as  many  as  shall  be  then  living,'* 
were  left  out,  there  would  be  no  difficulty  j  aa 
it  is,  the  will  must  be  read  as  if  these  worda 
were  repeated ;  "  the  same  sum,"  means  the 
50/.  and  the  100/.  It  was  the  clear  intention 
of  the  testator,  that  the  words  "  then  living," 
should  be  inserted  after  each  period. 

The  V.  C.'s  order  was  affirmed,  and  the 
appeal  dismissed;  without  costs. 

Bruce  v.  Charlton,  at  Westminster,  Nov.  3, 


SloIU. 
iReparted  by  E.  Vansittart  Nbalb,  ESQ.,  Bar-     , 
rister-at-Law.'] 

PRACTICE.—  MONEY  BROUGHT  INTO  COURT.— 
COMPROMISE. 

fFhere  money  had  been  brought  into  Court 
.  in  a  $uit  which  woe  subsequently  compro- 
mised, the  Court  refused  to  make  any  other 
order  respecting  it,  thnn  that  it  should  be 
repaid  to  the  party  who  brought  it  in. 

In  this  cause,  which  was  for  an  injunction,  a 
sum  of  money  had  been  ordered  to  l»e  brought 
into  Court,  and  an  issue  directed.  On  the  trial 
of  the  issue,  a  compromise  had  been  come  to 
between  the  parties ;  and  it  bad  been  agreed  to 
dissolve  the  injunction  on  payment  of  part  of 
the  sum  In  Court  to  the  one  party,  and  the 
remainder  to  the  other.  It  was  stated  that  this 
agreement  had  been  embodied  in  a  deed,  so  as 
to  be  binding  at  law :  and  a  motion  was  now 
made,  with  the  consent  of  all  parties  to  the 
suit,  that  the  injunction  should  be  dissolved, 
and  the  money  ordered  to  be  paid  according  to 
the  terms  of  the  compromise. 

fFalhert^nd  Romilly  for  the  different  parties. 

The  Master  of  the  Rolls  refused  to  make  any 
other  order  than  that  the  fund  should  be  paid 
out  of  Court  to  the  party  who  brought  it  in,  and 
observed,  *'  if  the  parties  have  agreed  that  I 
should  do  this,  why  cannot  they  do  it  them- 
selves? clearly  because  they  want  to  substitute 
the  responsibility  of  the  Court  for  their  own. 

fTtlkins  V.  ff^ood,  Nov.  25th,  1843. 

Witt  C^attcellar  of  ensUnV. 
[Reported  by  Samuel  Miller,  Esq.,  Barrister  at 

Law,'] 

PRACTICB. — WITHDRAWING  REPLICATION. — 
CON8TR0CTION  OF  THE  3  &  4  W.  4,  C.  94^ 
SS.  13  &  14,  AND  ORDER  20  OF  1833. 

Wkere  an  application  is  made /or  leave  to 
withdraw  replication  after  subpoenas  to  re- 
Join  have  been  served,  it  is  not  within  the 
terms  of  the  20th  of  the  New  Orders  of 
1833,  which  requires  all  special  t^pUeations 
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fur  leave  to  withdraw  replication  to  be 
made  to  the  Master;  hut  an  order  for  the 
purpose  map  be  obtained  from  the  Court. 

The  rpplication  in  this  case  was  filed  on  the 
7tb  of  January  last;  the  subpoenas  to  rejoin 
served  in  the  March  folloiviii^;  and  at  the 
commencement  of  this  (Michaelmas)  term  the 
plaintiffs  obtained  an  order  for  a  commission 
to  examine  witnesses.  Haviu|(,  however,  dis- 
covered that  the  replication  was  not  properly 
filed,  a  motion  was  now  made  on  their  behalf 
for  leave  to  withdraw  it  and  to  file  another, 
upon  an  affidavit  of  their  solicitor,  in  which  he 
stated  that  the  replication  was  filed  by  the 
advice  of  counsel,  but  that  the  deponent  had 
discovered  the  same  was  insufficient  and  in- 
correct, owin^  to  the  names  of  several  of  the 
defendants  bein^  omitted. 

.S,  Miller^  for  the  defendants,  submitted 
that  the  application  should  have  been  made  to 
the  Master.  The  words  of  the  3  &  4  W.  4, 
c.  94,  8.  13,  were,  that  the  Master  should  hear 
and  determine  all  applications  for  time  to 
plead,  answer,  or  demur,  and  for  leave  to 
amend  bills,  and  for  enlar^iufr  publication, 
and  all  such  other  matters  relating  to  th^  con- 
duct of  suits  in  the  said  Court  as  the  Lord 
Chancellor,  with  the  advice  and  assistance  of 
the  Master  of  the  Rolls  and  Vice  Chancellor, 
should  direct;  and  by  the  20th  of  the  New 
Orders  of  1833,  it  was  directed  that  all  special 
applications  for  leave  to  %vitiidraw  replication, 
as  well  as  to  amend  bill,  should  be  heard  and 
determined  by  the  Master  in  rotation. 

Shebbeare^  contrh,  urj^ed  that  this  applica- 
tion was  analof(ou8  to  one  for  amending;  a  bill 
after  the  six  weeks  allowed  for  amending  had 
expired,  in  which  case  it  was  undoubted  that 
the  application  must  be  made  to  the  Court. 
Here,  too,  it  would  be  necessary  for  the  plain- 
tiffs to  have  a  new  commission,  over  which  the 
Master  had  no  jurisdiction. 

The  Flee  Chancellor,  after  reading  the  act, 
said  he  thought,  as  the  words  of  the  act  ex- 
pressly mentioned  amending  bills,  the  order 
was  only  intended  to  apply  to  cases  where  the 
application  was  to  withdraw  the  replication 
for  the  purpose  of  amending  the  bill,  the  20th 
order  directing  that  such  application  should  be 
made  to  the  Master  when  they  were  to  with- 
draw replication,  as  well  as  to  amend  the  bill. 
He  should  therefore  make  the  order,  but  the 
costs  of  the  application  must  be  paid  by  the 

plaintiffs* 

fToods  V.  ^oods,  November  26th,  1843. 

PRACTICE.— SERVICE  OF  BILL.— CONSTRUC- 
TION OF  ORDER  23  OF  1841. 

fFhere  a  copy  bill  is  served  without  the  in- 
terrogating part,  in  pursuance  of  Order 
23  of  1841,  it  is  sufficient  to  state  in  the 
•      affidavit  that  a  true  ropy  of  the  office  copy 
of  the  bill  has  been  served,  without  adding 
• '    that  the  party  malting  the  affidavit   had 

examined  such  copy  with  the  office  copy. 
'  In  this  case  a  motion  was  made  for  leave  to 
enter  a  memorandum  of  service  under  the 
24th  Order  of  1841,  upon  an  affidavit  which 


stated  that  the  deponent  had  served  a  true 
copy  of  the  office  copy  of  the  bill,  bat  without 
further  verifying;  the  copy. 

Heberden^  for  the  motion,  deemed  it  right 
to  mention  a  ease  before  the  Vice  Chancellor 
fFigraw'y  in  which  his  Honour  intimated  hit 
opinion  that  it  ought,  in  all  cases,  to  appear 
by  the  affidavit  in  what  way  the  truth  of  the  copy 
had  been  ascertained.  In  that  case  the  affi- 
davit  stated  that  the  deponent  had  examined 
each  copy  with  the  draft  from  which  the  en. 
grossment  was  made,  and  had  examined  the 
engrossment  with  the  draft. 

The  Fice  Chancellor  said  that  all  the  order 
required  was,  that  the  Court  should  be  satisfied 
a  true  copy  had  been  aerved,  and  unless  there 
were  any  circumstances  to  create  doubt  in  the 
mind  or  the  Court,  he  thought  an  aflMavit» 
stating  that  a  true  copy  had  been  served,  was 
sufficient. 

Legh  V.  Legh^  November  16th,  1843. 

Guren'tf  I8ni(||. 

(Before  the  four  Judges.) 

[Reported  by  J OHH  Hambrton,  Esq.,  Barrister  mt 

SETTLEMENT. — REMOVAL  OF  CHILDREN 
UNDER  AGE  OF  NINETEEN. 

Children  under  the  age  of  nineteen  cannot  be 
separated  from  their  mother  and  removed 
to  their  own  place  uf  settlement,  even 
though  the  removal  takes  place  wtlh  the 
connent  of  the  mother. 

Where  a  woman  marries,  having  two  children 
by  a  former  husband,  the  one  sis  years  old, 
and  the  other  four  years  old,  the  magistrates 
have  no  jurisdiction  to  make  an  order  far 
the  removal  of  such  children  from  their 
mother  to  their  own  place  of  settlement, 
even  though  the  mother  assents  to  such 
removal. 

An  order  of  removal  was  made  by  the  jus- 
tices of  the  county  of  Warwick,  removing  two 
children  under  the  age  of  nineteen,  namely, 
Harriet  Atkins,  six  years  old,  and  Ann  Atkins, 
four  years  old,  from  the  parish  of  Aston  to  the 
parish  of  Birmingham.  The  mother  of  these 
children  had  married  a  second  husband,  and 
the  children  were  removed  from  the  place 
where  the  mother  was  living  along  with  her 
husband  to  Birmingham,  the  place  of  their 
father's  settlement.  The  examination  of  the 
mother  of  the  children  alleged  that  the  re- 
moval was  made  with  her  consent.  The 
grounds  of  appeal  were,  1st,  that  the  order  of 
removal  was  bad  and  inoperative  on  the  face 
of  it,  being  for  the  removal  of  children  under 
the  age  of  nineteen  from  the  care  and  custody 
of  the  mother ;  2dly,  that  the  said  order  was 
bad  and  inoperative,  because  the  children  re- 
moved thereby  could  not  be  removed  with  the 
consent  of  tlie  mother;  3dly,  that  the  said 
oroer  was  bad,  because  the  mother  had  no  power 
to  consent  to  the  removal  of  the  said  children, 
and  their  separation  from  her.  At  the  trial  of 
the  appeal  it  was  not  disputed  that  the  children 
were  legally  settled  in  Birmingham,  and  the 
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«euiona  confirmed  the  order,  subject  to  the 
opiaion  of  the  Court  on  thelquestion  whether* 
chiMren  uoder  the  Sfre  of  nineteen  could 
le^lly  be  separated  from  their  mother,  where 
the  mother  consented  to  the  separation. 

Mr.  Dnniei,  in  support  of  the  order  of  ses- 
sions.— ^The  question  reserved  by  the  sessions 
for  the  opinion  of  the  Court  is,  whether  there 
is  any  inoperative  rule  of  law  tvhich  forbids 
the  removal  of  children  nnder  the  age  of  nine- 
teen to  their  place  of  settlement  from  their 
mother,  when  the  removal  takes  place  by  and 
with  the  consent  of  the  mother.  It  is  a  gene- 
ral rale  of  law  that  children  shall  not  he  sepa- 
rated from  their  mother  duringf  the  af^e  of 
Burtare;  but  the  question  is  how  far  that 
rule  of  law  may  be  relaxed,  where  the  mother 
drives  her  consent  to  the  separation,  and  where, 
from  circumstances,  it  may  be  more  advan- 
ti^nos  to  the  children  to  be  sent  to  the  plav*e 
of  their  settlement  than  to  remain  with  the 
mother.  In  A^  v.  Bucklebury*^  an  order  of 
removal  was  held  good  removing  nurse  chil- 
dren to  their  derivative  settlement,  without 
taking  notice  of  the  death  or  settlement  of 
their  parents.  In  K,  v.  Bennett,^  an  Irish 
woman,  with  a  bastard  child  born  in  England, 
became  chargealde  to  a  parish  in  England ;  it 
was  held  that  the  mother  ought  to  be  smt  to 
Ireland,  and  that  the  child,  though  under  the 
age  of  nineteen,  was  to  be  separated  from  its 
mother,  and  sent  to  the  parish  where  it  was 
born.  In  a  late  case  of  Q.  v.  IVendron^^ 
where  a  bastard  child  was  born  in  C,  and 
placed  for  nurture  in  1V,^  and  the  mother 
afterwards  married  a  man  settled  in  AT.,  and 
lived  with  him  there,  it  was  held  that  the  child 
becoming  chargeal>le  to  ^.,  it  was  properly 
removed  to  the  place  of  its  birth,  although 
nnder  the  as(e  of  nineteen,  and  the  mother  was 
living  in  Eni^land.  In  stat  22  Geo.  3,  c.  83, 
8.  30,  there  is  a  proviso  at  the  end  of  the 
clause,  that  nothing  herein  contained  shall 
give  power  to  separate  children  nnder  the  age 
of  seven  years  from  their  parents  without  the 
consent  of  such  parent  or  part* nts.  All  these 
authorities  tend  to  shew  that  there  is  no  abso- 
lute imperative  rule  that  forbids,  in  any  state 
of  circumstances,  the  separation  of  children 
tinder  the  age  of  nineteen  from  their  mother. 
\ColeTitlge,  J. — How  would  it  be  supposing 
the  mother  should  subsequently  wish  to  have 
the  children  restored?  Could  the  revocation 
nf  her  will  get  rid  of  the  order  of  removal  ?] 
I  think  she  might  hare  her  children  restored 
10  her. 

Mr.  HajfCMt  contrb, — Where  children  under 
the  age  of  nineteen  are  residing,  as  in  the 
present  case,  with  their  mother,  an  order  of 
removal  cannot  be  made  to  separate  such 
children  from  their  mother.  In  Nolan  on  the 
Poor  Laws,  2  vol.  228,  it  is  laid  down  that  a 
chihl  within  the  age  of  nineteen  cannot  be  re- 
moved from  the  mother.  So  that  if  the  latter 
be  settled  in  a  different  parish  from  her  child, 

•  1  T.  R.  164. 
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and  reside  there,  the  place  where  the  infant  is 
settled  must  maintain  it  during  snch  residence 
with  the  mother.  The  cases  cited  for  the  pro- 
secution are  /?.  v.  Sanmundham^^  and  R.  v.  St, 
diet  in  the  Ftelthfi  [Stopped  by  the  Court.] 

Lord  Denmark,  C.  J. — There  can  be  no 
doubt  but  that  the  rule  of  law  is  that  children 
nnder  the  age  of  nineteen  cannot  be  removed 
from  their  mother.  This  rule  of  law  is  made 
for  the  benefit  of  the  children,  and  not  for  the 
benefit  of  the  mother,  and  therefore  the  con- 
sent of  the  mother  cannot  be  of  any  avail.  I 
think  we  ought  to  check  the  first  attempt 
made  to  invade  this  principle  of  law. 

Mr.  Justice  fFHUame, — The  consent  of  the 
mother  cannot  have  any  effect,  because  the 
principle  of  law  that  children  under  the  age  of 
nineteen  shall  not  be  separated  from  their 
mother,  is  for  the  benefit  of  the  children,  and 
not  for  the  benefit  of  the  mother. 

Mr.  Justice  Coleridg^e.-^The  consent  of  the 
mother  cannot  give  the  magistrates  jurisdic- 
tion. It  would  be  cruel  to  suppose  that  a 
child  only  a  week  old  could  be  removed  from 
its  mother,  and  sent  to  any  distant  part  of  the 
country.  The  law  is  for  the  protection  of 
children  of  tender  years. 

Order  of  sessions  quashed. 

The  Queen  v.  The  fnhahitanti  of  Birming" 
ham,  M.  T.  1843.    Q.  B.  F.  J. 

^wttxCt  Sencb  ^rartCce  a;aurt. 

[Reported  by  E.  H.  WoOLRYCH,  Esq.,  Barritter 

at  Law*"] 
ATTORNBTS  AND  SOLICITORS'  ACT. — RE- 
NEWAL OP  CBRTIFICATB. — NOTICES, 

Semble,  that  the  new  attorneys'  act,  which 
in  cases  where  a  party  has  neglected  to 
ttthe  out  his  certificate,  *  substitutes  for  the 
motion  for  re-admission,  the  application 
prescribed  hy  the  2hth  section  of  the  act, 
does  not  dispense  with  the  necessity  of 
giving  the  usual  notices. 

Mellor  applied  on  liehalf  of  Mr. for 

liberty  to  renew  his  certificate  as  an  attorney 
of  thii  Court,  tvithout  notices.  The  affidavit 
stated  that  the  applicant  had  been  admitted  in 
1834,  and  had  taken  out  his  certificate,  and 
practiced  till  November,  1840,  at  which  time 
he  ceased  to  do  so,  in  consequence  of  pecuniary 
embarrassments  occasioned  by  the  purchase 
of  a  house,  with  respect  to  the  value  of  which, 
he  had  been  deceived ;  that  whilst  endeavour- 
ing to  ertect  an  arrangement  with  his  creditors, 
he  had  been  taken  in  execution  for  a  debt 
which  he  disputed  ;  that  he  had  asKitrned  pro- 
perty fur  the  benefit  of  his  creditors ;  that  all 
bis  just  debts  had  been  paid  in  full ;  that  he 
had  since  been  for  some  time  in  the  chambers 
of  a  conveyancer,  as  a  pupil,  &c.  He  sub- 
mitted that  this  course  was  authorized  by  the 
6  &  7  Vict.,  c,  73,  s.  25 ;  and  that  the  statute  un- 
der which  the  rules  of  Court  requiring  notices 
were  framed,  was  now  repealed,  [^fFightman, 
J, — Previous  to  the  passing  of  the  new  act,  an 
attorney  who  omitted  to  take  out  his  certificate 
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and  thus  got  off  the  rolls,  wai  required  to  gire 
a  namber  of  notices.  Tbe  object  of  these  no- 
tices, was  to  enable  an  objection  to  be  taken 
to  the  re-admission  of  the  party  applying,  if 
necessary.    Now  this  application  is  merely  ear 

fmrte.  The  only  question  is  whether  the  legis* 
atnre  intended  more  than  that  the  motion  for 
the  renewal  of  the  certificate  should  take  the 
place  of  tbe  motion  for  re-adratssion,  and  whe- 
ther it  is  not  now  in  substance  the  same  appli« 
cation  as  before.  A  party  who  has  disabled 
himself  from  practising  seeks  to  put  himself 
in  a  position  to  practise  again.  The  I'same 
reason  for  requiring  notices  exists  now,  as  ex* 
isted  then.]  This  is  tbe  proper  course  to  l>e 
pursued  under  the  25th  secton.  He  cited  ea 
pane  Gvde,  26  L.  O.  46. 

IVighiman,  J.— The  words  of  the  25th  sec- 
tion are,  **  And  it  shall  be  lawful  for  the  Master 
of  the  Rolls,  or  for  such  Court  or  Judge,  to 
make  such  order  upon  such  terms  and  condi- 
tions as  he  or  they  shall  think  fit.''  Now  one 
of  those  terms  might  undoubtedly  be,  that 
proper  notices  should  have  been  previously 
given.  The  affidavit  is  sufficient,  but  the 
qnestion  is  as  to  tbe  notices.  It  is  desirable 
that  some  rule  should  be  adopted  on  the  sub- 
ject.   Let  it  stand  over  for  the  present. 

Cur,  tfrfff.  wf//. 
In  consequence  of  the  opinion  intimated  by 
his  Lordship,  this  gentleman  withdrew  the 
application  for  the  purpose  of  giving  notices, 
and  it  is  understood  that  a  rule  of  Court  is 
about  to  be  framed  upon  the  subject. 
Em  parte ,  M.  T.  1843.    Q,  B.  P.  C. 

JCDGIIBNT  AGAINST  THE  CASUAL  BJBCTOR. — 
SBRVICE. 

Where  iervice  htid  bten  effected  upon  the 
premhet,  upon  the  niece  of  the  tennnt  in 
poueuion,  who  woe  dnngerouilp  ill  in  bed, 
a  rnle  nisi  was  granted  for  judgment 
against  the  caeual  ejector, 

W.  A.  Hill  moved  for  judgment  against  the 
casoal  ejector.  The  affidavit  stated  a  service 
of  tbe  declaration  upon  the  premises,  upon 
the  niece  of  the  tenant  in  possession,  and  that 
the  notice  was  read  over  and  explained  to  her, 
and  that  the  deponent  had  been  unable  to  serve 
the  tenant  herself,  as  upon  requesting  to  see 
Iier,  the  niece  stated  that  she  was  ill  in  bed, 
and  that  it  would  endanger  her  life  to  disturb 
her.  He  submitted,  upon  the  authority  of 
Doe  dem.  Frost  v.  /?^,»  wliich  was  the  case  of 
a  service  upon  the  daughter  of  a  bed-ridden 
tenant  upon  the  premises,  that  sufficient  had 
been  done  to  entitle  him  to  a  rule  to  shew 
cause. 

Patteton,  J. — I  think,  under  the  circum- 
stances, a  rule  nisi  may  be  granted. 

Doe  dem.  Toplor  v.  Roe,  Q.  B.  P.  C.    M.  T. 

1843.  

Camman  t3leHf . 

{RtporUdhp  JoHN  ScotT,  Esq.,  Barrister  at  LawJ] 
IVTBRPLBADBR. — EXTENT  IN  CHIEF. 

The  Crown  cannot  be  made  a  party  to  an 
interpleader, 

»  8D.  P.  C.30I. 


4»  WkoTB  ike  debt  in  respect  ofuMoh  a  piain^ff 

i»  emng  has  been  retwrned  aa  eeieed  under 

an  enteiu  on  behalf  of  the  Crotsn,  the  de^ 

fendtmi  cannot  obtain  summary  rim^  from 

the  Court,  but  mnst  plead  the  facts. 

The  defendant  was  iudebted  to  Messrs. 
Candy  &  Dean  in  (he  sum  of  228/.  2s.  llrf., 
the  balance  of  an  account  for  goods  sold  and 
ddivered.  On  the  20th  of  July  in  the  present 
year,  an  extent  in  chief  issued  on  the  part  of 
the  Crown  against  Dean,  oue  of  the  plaintiffa^ 
under  which  extent  the  debt  in  question  was 
returned  as  seized  ta  the  use  of  the  Crown.  A 
second  extent  cfor  30002.,)  issued  against 
Candy  &  Dean  on  the  2rth  of  July.  Ihe 
present  action  was  comnaenced  on  the  26ih. 
On  the  3rd  of  August  the  defendant  received 
notice  from  the  solicitor  of  the  Customs  not  to 
pay  the  debt  in  question  to  the  plaiotilfs, 

Manninff,  Serjt.,  upon  an  affidavit  of  these 
facts,  and  denying  collusion,  and  offering  to 
bring  the  money  into  Court,  moved  for  a  rule 
under  the  Interpleader  Act  1  &  2  W.  4,  c.  58,  s. 
1 .  iMaule,  J.'-^You  seek  to  make  the  Crown  a 
party  to  an  interpleader ;  whereas  the  whole 
scope  of  that  act  skews  that  its  provisions  can* 
not  apply  to  the  Crown.  How  could  we  make 
the  Crown  pay  costs  ?]  This  is  a  proceeding 
bv  the  Board  of  Customs,  and  they  are  amen- 
able to  the  Court  by  mandamus  and  other- 
wise. 

Per  Cttfiam.— It  is  quite  impossible  that  a 
case  of  this  sort  should  be  within  the  contem- 
plation of  the  act. 

Manning,  Serjt.,  then  suggested  that  the 
Court  might  grant  relief  to  the  defendant  in- 
dependcntly  of  the  Interpleader  Act ;  for  that 
the  Court  might;  where  it  saw  that  the  Crown 
was  entitled,  give  judgment  for  the  Crown 
though  it  did  not  appear  to  be  a  party  on  the 
record. 

Maule,  J. — If,  as  you  suggest,  the  extent 
has  taken  the  right  to  this  debt  out  of  the 
plaintiffs,  you  may  plead  it. 

Rule  refused. 

Candy  and  Dean  v.  Moughan,  M.  T.  1843. 

RULE  OF  COrRT.^JUDOMRNT. 

A  rule  of  Court  cannot  be  pleaded  as  an  an- 

swer  to  a  judgment,  notwithstanding    the 

I  &  2  Vict.  c.  110.  s.  18,  which  enacts  tkat 

aUnUes  of  courts  of  common  law  for  the 

payment  of  money,  costs,  charges,  or  cr- 

penses,  shaU  have  the  effect  of  judgments  in 

ihe  superior  courts  of  common  law. 

To  a  sctre  facias  at  the  suit  of  an  executrix 

upon  a  judgment  for  94/.  12#.  in  an  action  by 

her  testator  against  the  defendant  in  this  Court 

stating  that  "  after  the  obtaining  of  the  verdict 

upon  which  the  said  judgment  was  so  given  as 

aforesaid,  and  within  two  terms  of  the  entry  of 

the  said  judgment,"  to  wit,  on  &c.,  the  original 

plaintiflfdiea,  &c ; — the  defendant  pleaded,  that, 

after  the  obtaining  the  said  verdict,  and  before 

the  giving  of  tlie  said  judgment  thereupon  as 

aforesaid,  to  wit,  on  &c.,  by  rule  of  Court  Ac. 

it  was  ordered  that  the  nldintiff  shew  cause 

&c.,  why  the  verdict  should  not  be  set  aside 

and  a  new  trial  had ;  that  afterwards,  aad  l>e- 

fpre  the  entry,  of  the  said  ind^ment  in  the  de- 
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dantkm  meotioned,  to  wit,  on  ftc,  by  a 
certun  o(h«r  rule  of  the  said  Court  then  made 
io  the  said  suit,  it  was  ordered  by  the  said 
court,  apon  reading*  the  said  rule  thereinbefore 
mentioned,  and  on  hearing  and  by  consent  of 
counsel  on  both  sides,  that  the  last-menttoned 
rule  be  and  the  same  was  thereby  discharged 
without  the  payment  of  any  costs  of  and  occa* 
noned  by  the  said  application  to  the  said  Court 
on  either  side ;  and  it  was  further  ordered,  by 
soch  consent  as  aforesaid,  that  the  verdict  in 
the  said  cause  be  reduced  to  one  skUimg,  and 
that  the  defendant  should  pay  to  the  attorney 
of  the  plaintiff  in  the  said  cause  the  costs  of 
the  said  action,  to  be  taxed  by  one  of  the 
Masters  of  the  said  Court ;  and  that  the  said 
rales  were  and  each  of  them  was  made  in  the 
sud  action  wherein  the  said  verdict  was  so  ob- 
tuined,  as  in  the  said  declaration  mentioned, 
and  that  the  said  last-mentioned  rule  still  was  in 
fall  force  and  effect,  and  not  in  anywise  altered 
or  discharj^ed :  and  so  the  defendant  in  fact 
said  that  the  writ  of  scire  faciaa  in  the  decla- 
ration mentioned  was  sued  out  by  the  plaintiff, 
executrix  as  aforesaid,  after  the  making  of  the 
laat-mendoned  rule,  fraudulently  and  in  breach 
of  food  futh  :  verification. 

The  case  came  on  for  argument  upon  a 
special  demurrer  to  the  replication  to  the 
above  plea :  but  the  only  point  mooted  was  as 
to  the  validity  of  the  plea,  which  was  objected 
to  as  bad  in  h&w,  inasmuch  as  it  set  up  a  rule 
of  Court  in  answer  to  a  judgment. 

Manmng,  Serjt.,  in  support  of  the  plea.--It 
may  be  conceded  that  a  judgment  cannot  be 
avoided  by  matter  of  a  less  high  degree—-!^ 
King  V.  Bmgkam,  3  Y.  &  J.  JOl,  and  other 
cases.  But  since  the  statute  1  &  2  Vict.  c.  110, 
a  rule  of  Court  becomes  in  effect  a  judgment. 
The  18th  section  enacts  "  that  all  decrees  and 
orders  of  (Courts  of  £quity,  and  all  rules  of 
Courts  of  Common  Law,  &c.,  whereby  any  sum 
of  money,  or  any  costs,  charges,  or  expenses, 
shall  be  payable  to  any  person,  shall  have  the 
efeet  of  judgments  in  the  Superior  Courts  of 
Ccmaaon  Law,  and  the  persons  to  whom  any 
such  monies,  or  costs,  charges,  or  expenses, 
shall  be  payable  shall  be  deemed  juclgment 
creditors  within  the  meaning  of  this  act;  and 
sU  remediea  hereby  given  to  judgment  credi- 
tors are  in  like  manner  given  to  persons  to 
whom  any  monies,  or  costs,  charges,  or  ex- 
penses, are  by  such  orders  or  rules  respectively 
directed  to  be  paid."  The  plea  in  question 
therefore  stands  dear  of  that  objection. 

Chaumell,  Serjt.,  eontrii,  was  stopped  by  the 
Court. 

Ttadoi,  C.  J.— The  18th  section  of  the  I  &  2 
Vict.  c.  1 10,  does  not  declare  that  a  rule  of 
Court  for  the  payment  of  money  or  costs  shall 
be  to  all  intents  and  purposes  a  judgment,  or 
shall  be  an  answer  to  a  final  judgment  when 
pleaded;  but  merely  that  it  shsdl  have  the 
effect  of  a  judgment  qua  the  remedies  thereon : 
it  enables  the  party  to  rank  as  a  judgment 
creditor,  and  operates  a  charge  upon  property ; 
lint  it  is  not  pleadable  as  an  answer  to  a  judg- 
inent.  Judgment  fur  the  plaintiff. 

Farmer  v.  Jlfo**ram,  M.  T,  1813. 


errbequrr  of  ^rrstf. 

[Repttrted  bg  A,  P.  Huklstonb,  Esq.,  Darritttr  ci 

taw,'] 

COURTS   OF   RBQUBST.— *LIlfZTATIOBr   OP 

ACTIONS. 

j^cts  r»f  Parlhmeni  eslaUishing'  courts  for  the 
mere  easy  nnd  speedy  recttverff  of  gmail 
debts,  are  **puMie,  local  end  personal*'  acts 
within  the  meaning  o/  6^6  f^iet,  c.  1*7, 
hp  which  the  limitation  of  actions  for  anft 
thing  done  under  such  acts,  is  extended 
from  various  periods,  to  two  gears,  and  in 
case  of  continuing  damage,  to  one  gear  af 
tor  such  damage  shall  have  ceased. 
Piatt  shewed  cause  against  a  rule  nisi,  ob- 
tained by  Thesiger  to  set  aside  the  nonsuit  io  thu 
case,  and  for  a  new  trial.  The  cause  %vas  tried 
at  Maidstone  l>eforeTindal,  C.J.  The  question 
was,  whether  the  5  &  6  Vict.,  c.  97,  touk  away 
the  limitation  of  actions  given  by  the  47  Geo.  3, 
entitled,  *'An  act  for  the  more  easy  and 
speedy  recovery  of  small  debts  within  the  town 
and  port  of  Sandwich."  The  question  arose 
on  the  particular  language  adopted  in  the  for. 
roer  act  of  parliament,  describing  certain  acts 
as  *' public,  local,  and  per»flnaI,"or  *' of  h  local 
or  personal  nature."  If  the  Sandwich  act 
raosred  iuelf  under  any  of  those  terms,  then  it 
is  perfectly  clear  that  the  linnitation  of  actiona 
is  not  for  three  months,  but  for  a  longer  period. 
The  language  of  this  act  is,  ''  that  so  much  of 
any  clause,  enactment  or  provision  in  any  ace 
or  acts  commonly  called  public,  local  and  per* 
sonal,  or  IcK'al  and  personal,  or  in  any  act  or 
acts  of  a  local  or  personal  nature,  whereby  it 
is  enacted,"  &c.  The  second  section  is  '*tbat 
so  much  of  any  clause,  enactment  or  provision 
in  any  public  act  or  acts,  not  local  or  personal," 
putting  "  local  or  personal"  in  the  last  branch, 
m  the'  alternative.  The  third  section  repeals 
the  provision  in  local  and  personal  acts, 
allowing  the  general  issue;  and  the  fifth,  on 
which  reliance  was  placed,  is  '*  And  whereas, 
divers  acts  commonly  called  local  and  personal 
or  local  and  personal  acts,  and  divers  other  acts 
of  a  local  and  personal  nature,  contain  clauses 
limitint;  the  time  within  which  actions  may  be 
brought  for  anything  done  in  pursuance  of  the 
said  acts  respectively :  and  whereas  the  periods 
of  such  limitations  vary  verv  much,  and  it  is 
expedient  that  there  should  be  one  period  of 
limitation  only;  be  it  therefore  enacted,  that 
from  and  after  the  passing  of  this  act,  the 
period  within  which  any  action  may  be  brought 
for  anything  done  under  the  authority,  or  in 
pursuance  of  any  such  act  or  acts  shall  be  two 
years,  and  in  case  of  continuing  damage,  then 
within  one  year  after  such  damage  shall  have 
ceased,  and  that  so  much  of  any  clause,  provi.- 
sion  or  enactment  by  which  any  other  time  <or 
period  of  limitation  is  appointed  or  enacted 
shall  be,  and  the  same  is  hereby  repealed."  He 
contended  that  the  intention  of  the  legislature 
was,  in  these  two  repealing  clauses,  to  apply 
the  repeal  to  such  acts  only  as  were  local  and 
personal,  whetlier  public  or  private.  [Roffe,  B. 
— Give  an  instance  of  aome  one  act  which,  ac- 
cording to  your  construction,  comes  within 
these  clauses.]  In  the  first  place,  an  act  of 
parliament  which  points  out  certain  land  a 
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having  been  made  into  a  highway,  is  clearly  and 
distinctly  local  and  peraonaL  So  an  act  as  to 
a  portion  of  land  to  be  converted  into  docks, 
which  are  to  produce  certain  property  to  par- 
ticular persons,  who  are  jointly  interested, 
roust  undoubtedly  be  called  local  and  personal. 
An  act  of  divorce  or  any  private  act  as  to  family 
estates,  would  be  strictly  local  and  personal. 
That  which  the  legislature  meant,  was  some- 
thing of  distinct  locality,  but  the  Sandwich  act 
does  not  confine  the  right  to  any  individual  to 
sue.  £very  individual  in  her  Majesty's  domhi-' 
ions  may  bue  in  the  local  courts;  they  may  »ue, 
not  only  for  debts  accruing  in  that  locality,  but 
for  debtfi  arising  anywhere.  .  The  langtiage  of 
the  act  is,  "That  it  shall  and  may  be  latvful  to 
and  for  the  said  respective  commissioners,  and 
they  are  hereby  empowered  and  enabled-  in 
cheir  respective  jurisdictions  to  decide  and  de- 
termine all  disputes  and  differences  between 
party  and  party  for  anv  sum  not  exceeding  5/., 
in  all  a(;tions  or  causes  of  debt,  and  in  all 
causes  of  assumpsit  and  innmut  compurastet, 
and  in  all  causes  or  actions  of  trover  and  con- 
version, and  in  all  causes  and  returns  founded 
on  a  quantum  meruit,  and  in  all  causes  or 
actions  of  trespass  or  detinue  for  goods  and 
chattels  taken  or  detained.'*  The  power  there- 
fore given  to  these  parties,  with  regard  to  the 
complaints  of  which  they  are  to  take  cogni- 
zance, is  as  universal  as  it  post$ibly  can  be. 
iThesiger  observed  that  the  second  section 
shewed  that  the  debts  to  be  recovered  must  be 
owing  by  persons  residing  within  the  juris- 
diction of  the  commissioners  appointed  by  the 
act.)  Although  the  debtor  must  reside  in  the 
district,  yet  it  is  not  denied  that  any  persons 
may  sue.  What  is  the  effect  of  the  second 
•ection  ?  It  is  no  more  local,  than  the  enact- 
ment in  anv  act  of  parliament  by  which  a  sum- 
mary jurisdiction  is  uiven  to  a  magistrate,  who 
we  all  know,  has  only  a  limited  jurisdiction ; 
for  every  justice  of  the  peace  has  a  jurisdiction 
confined  to  a  particular  county,  and  the  power 
given  to  him  by  public  act  of  parliament  to 
entertain  complaints  of  a  particular  nature, 
and  to  ^ne  and  imprison,  is  confined  to  offences 
committed  within  that  jurisdiction.  [Gurney, 
fi.— The  act  is  printed  amongst  the  local  and 
personal  acts.]  How  that  arises  we  have  not 
been  able  to  discover.  In  Blackstone,  the 
defiiiliion  is  public  and  private;  there  is  no 
such  definition  as  local  and  personal.  The  only 
book  in  which  there  is  anv  notice  of  this  dis- 
tinction, is  Jacobs'  Law  Dictionary,  a  very 
useful  book,  but  not  of  high  authority.  There, 
all  difficulties  on  the  suiject  of  acts  of  parlia- 
ment are  got  rid  of,  because  they  are  divided 
into  publie  general,  local  and  personal,  and 
private.  A  highway  act  is  strictly  local  and 
personal;  ho  are  acts  by  which  parties  are 
divorced.  Here  is  an  act  by  which  these 
commissioners  are  appohited  for  the  purpose 
of  listening  to  the  complaint  of  any  one  of  her 
Majesty's  subjects;  fur  suppose  two  parties 
living  in  London,  and  one  went  down  to  Sand- 
wich, beyond  all  question,  he  might  be  sued  in 
that  Court.  There  is  no  treatise  which  gives 
an  example  of  any  local  and  personal  act,  but 
such  as  applies  to  a  particular  road,  district,  or 


common.  If  an  act  of  parliament  treats  of  the 
rights  of  particular  persons,  who  are  roemben 
of  a  particular  trade,  that  might  be  railed  local 
and  personal,  because  it  is  de  personis,  and  tbey 
are  the  principal  objects,  but  that  is  not  the 
case  here.  'Pbe  object  here  is  to  enable 
parties  to  recover  debts,  provided  the  debtor 
happens  to  be  within  the  district  over  which, 
for  the  purpose  of  this  act,  the  commissioners 
have  jurisdiction.  [Gurnep,  B. — The  statute 
applies  to  those  commonly  called  local  and 
personal:  the  commissioners  are  local  and  the 
jurisdiction  is  local.]  Here  a  nnmber  of  com- 
missioners gratuitously  give  their  services,  and 
if  the  interpretation  put  by  the  other  side  is  to 
prevail,  there  is  an  end  of  the  limitation  of 
actions  given  by  acts  for  the  establishment  of 
Courts  of  Reouest. 

fForfisworthy  on  the  same  side,  cited  Co- 
myns'  Ditr.  tit.  Parliament ;  Bac.  Ab.  tit.  Sta- 
tute; and  Dwarris  on  Statutes.  It  is  then: 
said,  ''In  parliamentary  language  there  arc 
other  distinctions,  and  resting  uptm  different 
grounds.  There,  all  bills  whatever  from  which 
private  persons,  corporations,  &c.,  derive'hene- 
fir,  are  subject  to  the  payment  of  fees,  and  such 
bills  are,  in  this  respect,  denominated  private 
bills ;  while  among  the  public  acts  are  included 
some  merely  personal,  as  acts  of  attainder  and 
patent  acts.  Of  private  acts,  some,  as  has  been 
already  nhewn,  are  local  ex.  gr.  inclosnre 
acts,  and  some  personal,  viz. :  such  as  relate  to 
naturalization,  names,  estates,  divorces,  &c., 
while  others  are  fiscal^  as  bills  for  compounding 
debts  due  to  the  crown,  &c."  There  is  no 
authority  for  saying  this  is  a  public  act,  except 
that  nf  the  parliamentary  oilices,  which  should 
not  guide  the  Court. 

jlbinger^  C.  B. — This  is  a  public  act  in  iu 
nature  ;  it  is  an  act  which  affects  all  the  king's 
subjects.  If  the  law  only  defines  public  and 
private  acts,  and  there  is  no  mention  of  loc^l 
and  personal,  then  we  must  refer  to  the  parlia- 
ineiUHry  meaning  of  the  term.  It  is  said  that 
the  Court  will  not  adopt  the  meaning  of  the 
parlianientary  offices,  but  if  you  cannot  find,  in 
the  law,  the  definition  applied  to  a  particular 
act,  where  are  you  to  lo«ik  for  it,  but  in  places 
where  that  lantruage  is  used. 

Roife,  B. — It  is  said  in  Dwarri^i,  "  A  statute 
concerning  all  persons  generally,  tboii?h  with 
relation  to  a  special  or  particular  thing,  as 
appeah,  assizes,  or  woods  iu  a  forest,  is  a  pub- 
lic act."  That  seems  exactly  to  meet  this  case. 

Thetiger  and  Petertdttrf  on  the  other  tide, 
were  not  heard.  Rule  absolute. 

Cucki  V.  Gent,  Ex.    Nov.  23rd,  1843. 

THE  EDllOR'S  LEXrER  BOX. 


A  Correspondent  has  been  misinformed  as 
to  an  articled  clerk  being  enittled  to  go  up  for 
examination  before  the  expiration  of  his  time» 
unless  the  articles  will  expire  during  the  term 
in  which  he  is  examined. 

The  further  letters  on  the  mode.of  examining 
Articled  Clerks  shall  be  considered.  We  re- 
commend the  candidates  for  the  next  term  to 
be  diligent,  as  well  in  their  studies,  as  in  the 
practical  business  of  their  profession. 


sue  Irfs^l  ObderHeir. 


SATURDAY,  DECEMBER  23,  1843. 


"  Qood  magii  ad  not 

Pcrtinet.  et  Dcwlre  malam  nt,  agltamufc 


[No»*Tt 


TO  TitE  LORD  CHANCELLOR,  ON 
THE  RECENT  LAW  REFORMS. 

Letter  V. 
on  the  compensation  order. 

My  LorDj 
I  took  the  liberty,  a  few  mohthB  ago,  of  ftd- 
dieasing  a  series  of  letters  to  your  Lord- 
ship, through  the  medium  of  this  work,  on 
the  recent  reforms  in  the  law  brought  in  or 
sanctioned  by  your  Lordship,  since  you 
have  held  the  Great  Seal  for  the  third  time, 
and  I  can  assure  your  Lordship  that  I  would 
wiifingly  have  refrained  from  saying  any 
thing  further  on  this  subject.  I'he  state- 
ments which  I  then  made  were  supported 
by  fecta  which  have  not  beeii  disputed,  and 
I  think  I  might  leave  them  gradually  to 
work  that  general  conviction  in  the  public 
mind  which  I  know  has  already  attended 
them  in  a  considerable  circle.  Events, 
however,  have  recently  occurred,  which  in- 
duce me,  unwillingly,  again  to  address  you 
on  a  subject  of  the  utmost  importance  to 
the  class  of  which  I  am  one  of  the  hum- 
blest—the practitioners  in  your  Lordship's 
court—  I  mean  the  compensations  arising 
from  the  abolition  of  the  Six  Clerks'  Office. 
I  will  venture  to  re-state  to  your  Lord- 
ship the  argument  which  I  addressed  to 
you  on  the  subject  of  the  jcompensation  of 
the  officers  of  the  Court.*  I  fully  admitted 
that  in  any  change  which  might  be  made 
with  reapect  to  them,  a  proper  and  reason- 
able compensation  should  be  given  to  them. 
I  showed  that  the  means  of  obtaining  this 
were  already  provided  for  by  the  act  of 
the  3  &  4. Vict.  c.  94,  in  which  the  usual 
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compensation  clause  was  expressly  in- 
serted, referring  those  officers  to  the  pro- 
per tribunal  of  compensations,  the  Lords 
of  the  Treasury ;  and  I  think  I  shewed  suc- 
cessfully, that  the  compensation  clauses  in- 
serted in  the  Chancery  Offices'  Act,  5  &  6 
Vict.,  c.  103,  were  of  the  most  unusual  and 
extraordinary  character  ;  that  to  ,*  settle 
a  compensation  on  the  basis  of  past  re- 
ceipts, when  those  receipts  arose  mainly 
from  improper  charges  arising  from  the  pe- 
culiar state  of  the  cause  list,  was  most  un- 
just ;  that,  considering  the  nature  of  the 
duties  performed,  more  expressly  by  the 
Sworn  Clerks,  it  was  absurd  to  contend 
that  they  were  entitled  to  receive  the  enor- 
mous sums  which  that  peculiar  state  of  the 
Court  had  allowed  them  to  receive ;  that, 
in  fact,  it  was  monstrous  "  to  make  the  very 
injustice  done  to  the  suitor  in  one  stage  of 
the  cause,  the  reason  for  depriving  him  of 
his  rights  in  another :"  that  if  those  clauses 
were  carried  into  efFect,  and  three-fourths 
of  those  receipts  were  awarded  to  them  as 
compensation  ;  and  more  especially  if  they 
were  saddled  on  the  Suitors*  Fee  Fund,  great 
injustice  would  be  done  to  the  suitor,  and 
that  it  would,  in  fact,  render  it  impossible 
for  him  to  pursue  his  rights :  and  I  shewed, 
in  a  succeeding  letter,^  that  the  fees  charged 
on  the  Suitors'  Fee  Fund,  and  the  other 
charges  imposed  by  the  act,  had  already 
begun  to  operate,  and  that  the  business  of 
the  Court  of  Chancery,  instead  of  increasing, 
as  was  anticipated,  was  rapidly  falling  off. 
What  then  are  the  events  which  have 
happened  since  those  letters  were  written? 
The  profession  has  been  anxiously  expect- 
ing some  changes  from  your  Lordship, 
some   orders    of    the    Chancery    Judges, 


b  Letter  III. 
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which  might  alleTiate  the  burthens  under 
which  the  bar,  and  the  solicitors  of  your 
Lordship's  court,  are  now  kbouring ;  ru- 
mours were  afloat  that  some  new  orders 
were  in  preparation  which  would  greatly 
facilitate  the  conduct  of  business  in  many 


stages  of  the  cause,  dnd  ntore  especially  in   6580/.  12f.  9d. ;.  John  Wainwright,  6000/. 


the  Masters'  Office.  Some  brazen  serpent 
was  to  be  raised,  to  which  the  lakigmshing 
suitor  might  look  and  live.  8ome  com- 
pensation was  expected  to  be  given,  not  to 
the  placeholder,  but  to  the  solicitor,  who, 
from  the  operation  of  your  Lordship's 
orders  of  Michaelmas,  1842,  finds  all  his 
capital  expended,  and  his  means  of  carry- 
ing on  his  suits  at  an  end.  Some  relief,  it 
was  hoped,  was  to  be  given  to  the  bar, 
which,  daily  increasing  its  ranks,  finds  its 
means  of  support  daily  diminishing :  it  was 
.stated  that  something  was  soon  to  be  done. 
One  learned  Judge  was  said  to  have  sent  a 
heavy  packet  to  another  learned  Judge : 
another  learned  Judge  was  heard  to  re- 
mark that  "  things  could  not  remain  as 
they  are."  Severtd  of  the  officers  of  the 
Court  were  observed  to  be  exceedingly  mys- 
terious; and,  in  short,  there  were  si^s  and 
tokensj  and  mutterings  that  something  was 
at  last  about  to  be  brought  forth. 

What  then,  my  Lord,  has  happened  ?  In 
the  first  place^  the  foreboding  which  I  ven- 
tured to  express,  that  "  although  the  num- 
ber of  Judges  was  doubled,  the  basiness 
would  dwindle  down  to  nothing,"  is  rapidly 
coming  to  pass.  But  is  this  all  that  has 
happened? 

No,  my  Lord,  your  Lordship  has  indeed 
issued  some  orders.  But  whetner  they  are 
exactly  of  the  kind  expected ;  whether  they 
will  aUeviate  the  burthens  of  the  suitor  ;  I 
now  beg  leave  respectfully  to  inquire. 

These  orders  then,  which  bear  date  on  the 
6th  of  the  present  month,  (a  day  which  will, 
if  the  order  be  unrevoked,  be  hereafter  kept, 
if  I  mistake  not,  as  a  day  of  mourning  in  the 
Courts  of  Equity),  recites<^  a  portion  of  the 
provisions  of  the  act  5  &  6  Vict.  c.  103 ; 
and  among  other  things,  that  it  should  be 
lawful  for  certain  officers  of  the  court  (being 
chiefly  derks  in  court  or  sworn  clerks,)  to 
make  a  daim  for  comjpensation  to  your 
Lordship  ;  and  that  the  basis  of  such 
daim  should  be  on  an  average  of  the  past 
receipts,  "provided  that  no  other  period 
should  he  fitiedfor  wy  such  average  thorn  three 
years,  expiring  on  any  day  between  the  passing 
of  the  said  act,  and  the  1st  day  of  November 
then  next,  (that  is,  November,  1842,)  or  some 
portion  of  such  three  years:"  and  it  then 


recites  that  "  it  appears  that  the  fees  and 
emoluments  of  the  said  several  officers,  in 
respect  of  their  offices,  upon  an  avengt  of 
three  years,  were  as  follows :  that  is  to  say, 
Geoive  Gatty,  7232/.  I9s.  Id.,  Hennr  Ram- 
say Baines,  7204/.  Ss.  Sd. ;  Richard  Mills. 


I    «  See  the  Order  printed  in  the  last  '^number 
•f  this  work. 


6s.  9d. ;  John  Sidney  Smith,  4107/.  3«.  id. ; 
Thomas  George  Smith,  20.53/.  Hs.  Id.  and 
twdve  other  gentlemen,  various  oti^er  sums 
ranging  from  2777/.  \hs.  Id.  to  186/.  16«. 
lid.  ;  and  that  such  daims  having  been 
established  to  your  Lordship's  satisfaction, 
your  Lordship  did  order  ana  determine  that 
the  several  persons  hereinafter  mentioned  are 
entitled  to  receive  and  be  paid  the  following 
sums:  George  Gatty,  5424/.  14«.  4il.;   H. 
R.  Baines,  5403/.  2s.  9d. ;  Richard  Mills, 
4935/.  9s.  Id. ;  John  Wainwright,  4500/. 
5«.  \d. ;  John  Sidney  Smith,  3080/.  7s.4d, 
&c.  &c. ;  but  inasmuch  as  Geom  Gatty, 
Henry    R.  Baines,   Richard    Mills,   John 
Wainwright,  Frederic  Bedwell,  and  others, 
had  been  appointed  to  certain  offices  under 
the  said  ac^ ''  yotir  Lordship,  in  exerdae  of  a 
power  given  you  by  the  act,  hm  deducted 
something  from  the  sums  awaided  them. 
By  this  provision  (s.  18  of  the  Hct,)  such 
portion  Ufatty)  as  the  Lord  Chancellor  shall 
direct,  of  the  annual  compensation  (if  any) 
payable  to  sudi  person  under  this  act,  shall 
cease  to  be  payable  to  such  person :  "  Pro- 
vided always,  that  no  compensation  shaD 
be  so  reduced  as  to  make  the  annual  amount 
to  be  received  during  such  time  as  afore- 
said, by  any  such  person  in  respect  of  com- 
pensation and  salary  together,  less  than  the 
full  net  annual  value  of  the  fees  and  emolu- 
ments in  respect  of  which  such  compensa- 
tion shall  have  been   awarded."     Acting 
under  this  power  your  Lordship  has  been 
actually  obbged  to  deprive  the  unfortunate 
Mr.  George  GaUy  of  191/.  15«.  M.,  being  a 
portion  of  the  said  sum  of  5424/.  14«.  4c/^ 
so  payable  to  him,  inasmuch  as  he  has  been 
appointed  a  taxing  master,  recdving  for 
this  the  sum  of  2000/.  per  annum;  so 
that  Mr.  George  Gatty's  unhappy  situation 
is  as  follows: 
Salary  as  Taxing  Master. .  .^^2000    0    O 
Reduced  compensation  as 

Sworn  Clerk    5232  19     I 


Total  per  annum ^67232  19     1 

This  is  the  unhappy  plight  of  Mr.  Geonre 
Gatty. 

Then,  my  Lord,  comes  Mr.  Henry  Ram- 
say Baines,  who  is  even  a  greater  sufierer. 
Your  Lordship  has  actually  mulcted  him 
of  the  sum  of  198/.  I9s.  Id. ;  sothatinstead 
of  receiving  5403/.  2s.  9d.,  as  annual  com- 
pensation, he  is  obliged  to  recdve  820H.3s. 
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8rf.  "  only/*  as  the  order  very  properly 
says.  The  hard  case  of  Mr.  Henry  Ram- 
say Baines  then,  stands  thus : 

Salary  as  Taxing  Master  ^'2000     0     0 

Reduced  Compensation  as 

Sworn  Clerk 5204    3    8 


Total  per  annum  .  . .  .^7  204    3    R 

These  are  the  sorrows  of  Mr.  Henry 
Ramsay  Baines. 

The  next  of  your  Lordship's  martyrs  is 
Mr.  Richard  MiUs,  whom  you  positively  de- 
prive of  354/.  16«.  \0d.  per  annum. 

Tlie  following  is  the  sum  total  of  his 
sufierings  : 

Salary  as  Taxing  Master  ^62000    0    0 

Reduced  Compensation  as 

Sworn  Clerk  4580  19    0 


Totalper  annum  ..  ..^^6580  12     0 
But  poor  Mr.  John  Wainwrieht  is  worst 
used  of  all.    From  him,  my  Lord,  (with 
what  degree  of  remorse  is,  probably,  known 
only  to  yourself,)  you  take  499/.  18t  4rf., 
leaving  him  in  this  melancholy  situation  : 
Salary  as  Taxing  Master  iS2000    0    0 
Reduced  compensation  as 

Sworn  Clerk   4000    6     9 


Total  per  annum    ^6000    6     9 

Who,  my  Lord,  shall  rehearse  the  names 
of  your  lordship's  other  victims ;  names 
hitherto  unknown  to  fame,  but  henceforth 
handed  down  to  immortality  as  trophies  of 
your  Lordship's  prowess?  Who  shall  tell 
of  David  Drew,  Esq.  ?  who,  so  long  as  he 
shall  hold  the  office  of  clerk  of  the  enrol- 
ments at  a  salary  of  1200/.  a-year,  is  al- 
lowed to  take  1577/.  15«.  Id,  only,  as  his 
small  compensation,  which  two  sums,  by 
evenr  principle  of  calculation,  wiU  only 
produce  a  total  of  2777/.  16f.  \d.  ?  or  who 
shall  dwdl  on  the  sorrows  of  Mr.  George 
Papps,  or  of  Mr.  John  Veal?  /cannot, 
my  Lord,  but  must  refer  any  curious  per- 
son to  this  celebrated  order,  where  they 
are  duly  set  forth. 

I  am  also  compelled  to  pass,  without  par- 
ticular notice,  the  other  class  of  sufferers 
under  this  order  — the  persons  not  ap- 
pointed to  office.  Nothing  could  console 
them  for  this,  but  that  in  this  case  they 
are  aflowed  to  carry  away  the  whole  of 
their  compensations,  doing  nothing  for  it. 
Thus  Mr.  John  Sidney  Smith  carries  off 
3080/.  7m.  Ad. ;  Mr.  Thomas  George  Smith, 
1540/.  3«.  9d. ;  and  that  injured  indiridual 
Mr.  Samuel  Silver,  only  1 148/.  3t.  9rf.  The 
wIm^  of  these  annual  compensations,  I 
bdfievc,  amount  to  65,000/.  per  annum, 
whiek  is  saddled  on  the  Suitonr  Fee  Fund 
for  their  lives. 


For  their  lives  do  I  say,  my  Lord  ?  I 
beg  their  pardons.  This  would,  indeed, 
have  been  a  hard  bai^n  to  have  driven 
with  these  eminent  individuals !  A  day 
must  come  when  an  admiring  and  grateful 
country  must  weep  over  their  remains! 
when  monuments  vnll  record  their  merits, 
and  the  suitors  of  the  Court  of  Chancery 
will  follow  them  weeping  to  the  silent  tomb. 
Yes,  my  Lord,  we  are  reminded  by  your 
Lordship's  order,  that  even  a  Papps  is 
mortal — that  John  Veal  must  die.  But 
then,  although  <A«y  die,  your  Lordship  has 
taken  care  that  their  annual  compensations 
shall  not— 

'*  Even  in  their  aslies  li^e  their  wonted  fires," 
for  what  does  your  Lordship  order?  -  "  On 
the  decease  of  the  said  George  Ghitty,  Henry 
Ramsay  Baines,"  and  the  others  of  your 
Lordship's  martyrs,  the  following  yearly 
sums  are  to  be  paid  for  neven  yeare  more :  — 
To  the  executors,  administra-  £  », 
tors,  or  assigns  of  the  said 

GeorgeGatty 2712     7     2 

To  the  executors,  administra- 
tors, or  assigns  of  the  said 
Henry  Ramsay  Baines     ...  2701   11     5 
To  the  executors,  administra- 
tors, or  assigns  of  the  said 

Richard  Mifls 2467  14  10 

And  the  rest,  including  the  executors,  ad- 
ministrators, and  assigns  of  the  illustrious 
Papps,  although  those  of  John  Veal  are, 
for  some  unaccountable  reason,  omitted, 
which  appears,  I  must  say,  rather  hard 
upon  Veal.  But  here,  my  Lord,  the  in- 
juries to  all  these  revered,  but  too  rigo- 
rously treated  persons,  come  to  an  end  ? 

And  now,  my  Lord,  having  referred  to 
these  enormous  sums  to  be  paid  to  these 
individuals,  I  must  be  permitted  to  ask 
what  offices  they  held,  and  what  duties 
they  performed?  When  I  find  some  of 
these  gentlemen  receiving  much  larger  sums 
than  the  majority  of  the  Judges  of  the 
Court  of  Chancery,  and  three  times  the 
sums  received  by  the  Masters  in  Chancery, 
I  am  necessarily  led  to  inquire,  how  it  is 
that  their  names  have  hitherto  remained  in 
obscurity  ?  Where  was  the  noiseless  tenor 
of  their  lives  passed  ?  what  services  they 
rendered  with  their  right  hands,  so  that 
their  left  hands  hardly  knew  them  ?  and 
how  it  is  that  these  extraordinary  demands 
were  first  put  forth,  and  then  allowed  by 
your  Lordship?  I  search  for  this  infor- 
mation in  vain.  Six  Clerks  are,  indeed, 
familiar  names,  but  of  Sworn  Clerks  I  find 
scarcely  any  mention.  I  do,  however,  find 
the  following  account  of  their  duties,  given 
by  Mr.Pemberton  Leighin  the  House  ofCom- 
K  2 
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xnona,  in  the  debate  on  Chancery  Reform, 
in  1840,  which  I  have  already  quoted,  but 
which  cannot  be  too  often  repeated.  "With 
Inspect  to  Clerks  in  Court,"  said  the  now 
Right  Honble.  gentleman,  no  longer,  I  re- 
gret to  say,  a  member  of  the  House  of 
Commons,  **  he  believed  they  did  literally 
nothing,  though  their  receipts  were  to  a  large 
amount.  What  did  they  do  ?  If  he  had  to 
serve  a  notice  on  the  solicitor  of  an  adverse 
party,  he  was  abliged  to  send  his  notice  to 
the  clerk  in  court,  who  sent  it  to  the  ad- 
verse solicitor ;  so  that  instead  of  sending 
the  notice  direct  to  the  adverse  solicitor, 
he  had  first  to  send  it  to  Chancery  Lane, 
aind  they  sent  it  to  the  office  of  the  ad- 
verse BoHcitor.  For  this  duty,  what  did 
the  House  suppose  the  clerks  receive,  and 
the  suitor  in  the  Court  of  Chancery,  de 
anno  in  annum,  pay  ?  The  returns'  had 
been  long  called  for,  and  had  at  length 
been  produced,  after  long  deky.  He  had 
desciioed  the  duty  of  these  gendemen,  and 
the  House  would  wish  to  hear  the  sums 
paid  for  this  duty,  or  absence  of  duty,  by 
the  unhappy  suitors.  The  detailed  return 
of  last  year  showed  the  amount  of  fees  re- 
ceived by  those  officers  for  doing  nothing 
to  be  59,97 1/.  7s.  Id.  How  did  this  arise  ? 
There  was  27,600/.  for  copy  money.  An- 
other item  was  term  fees,  of  which  were 
42,999/.  in  the  kst  year,  1839.  These  fees 
were  paid  in  consequence  of  the  delay  of  the 
700  causes,  because,  independent  of  other 
difficulties  for  which  the  suitor  was  held  re- 
sponsible, there  was  a  deficiency  of  judicial 
assistance.  The  term  fee  was  6s.  Sd.,  paid 
merely  because  the  term  had  passed,  and 
42,999  produced  \4,333i.  *  *  * 
The  House  had  heard  of  sinecures— had  the 
House,  or  the  honourable  member  for  Kil- 
kenny, ever  beard  of  a  sinecure  clerk  of  a 
sinecure  clerk  receiving  8000/.,  9000/., 
10,000/.  a-year." 

These,  then,  my  Lord,  were  the  services 
performed,  and  these  were  the  sums  re- 
ceived for  them  ;  for  there  is  no  disputing 
that  these  large  sums  were  paid.  But,  in 
assessing  a  fair  compensation,  was  it  right 
to  take  the  average  in  the  three  years  ending 
Nov.  1842,  during  which  period  it  was  ad- 
mitted that  the  grievance  of  term  fees  was 
at  its  height.  U  the  average  had  been 
canied  back  to  the  time  of  Lord  Brougham's 
Chancellorship,  when  the  list  of  causes  was 
very  small,  or  to  a  year  after  the  passing  of 
the  act,  when  the  list  is  still  smaller, 
would  this  have  been  an  unsound  or  unfair 
mode  of  calculating  the  average  receipts  ? 
or  if  it  had  been  left  to  your  Lordship  to 
decide  upon  the  proper  average,  would  this 
have  been  unreasonable?      But,  further. 


was  the  right  to  these  large  receipts  so 
clear,  that  it  could  not  be  disputed  ?  Was 
it  ever  intended  that  a  subordinate  officer 
of  the  Court,  "  a  sinecurist  clerk  of  a  sine- 
curist  clerk,"  as  Mr.  Pemberton  Leigh  calls 
him,  should  tax  the  suitors  to  this  extent  ? 
Would  it  have  been  unreasonable  to  have 
submitted  this  claim  to  some  previous 
ordeal?  I  cannot  believe  that  if  your 
Lordship  had  given  yourself  the  trouble  to 
consider  the  point  for  ten  minutes,  that 
you  could  have  doubted  either  on  the  right 
or  the  propriety  of  this  course.  But  I 
have  already  shewn,  and  I  must  beg  leave  to 
shew  it  again,  that  even  this  trouble  had 
been  spared  your  Lordship ;  that  the  claims 
of  the  sworn  clerks,  and  of  all  the  officers 
of  the  Court  of  Chancery,  had  already  been 
examined  into.  It  was,  indeed,  notorious 
that  the  sworn  clerks  had  struck :  the  flag 
of  distress  was  flying  in  Chancery  Lane, 
and  the  allowing  them  to  carry  off  these 
extraordinary,  and  I  must  say  unjust,  com- 
pensations, so  far  from  being  necessary, 
was  in  the  teeth  of  an  act  of  parliament 
expressly  passed  for  the  purpose.  I  hope 
also  to  shew  your  Lordship  that  this  li^t 
momentous  order  may  still  be  revoked  by 
you,  or  your  successors,  and  I  most  ear- 
nestly hope  that  this  act  of  justice  may  be 
done  by  your  Lordship.  But  I  must  re- 
serve the  further  consideration  of  this  sub- 
ject for  a  subsequent  letter. 

I  have  the  honour  to  be. 
My  Lord, 
Your  Lordship's 

Most  obedient  Servant, 

A  Practitioner. 


THE  COUNTRY  COMMISSIONERS  OF 
BANKRUPTS. 

In  our  last  number  we  gave  some  account  of 
one  of  the  extraordinary  scenes  which  took 
place  in  one  of  the  District  Courts  of  Bank- 
ruptcy at  Liverpool.  The  sequel  of  this, 
and  of  others  which  have  since  occurred,  is 
to  be  found  in  the  following  paragrliph, 
which  we  copy  from  the  Times  of  Tuesday 
last : — *'  It  is  stated  on  good  authority, 
that  in  consequence  of  the  scenes  that 
have  recently  occurred  in  the  Court  of 
Bankruptcy  at  Liverpool,  the  professsion 
have,  to  a  considerable  extent,  come  to  a 
determination  to  settle  every  case  by  com- 
promise or  arbitration,  in  preference  to  is- 
suing flats  under  the  present  composition 
of  the  Court." 

This  confirms  the  argument  we  have 
used  so  long  on  this  subject,  that  the 
present  system  of  administering  bank- 
ruptcy in  the  provinces,  would  be  the  death- 
blow to  the  administration  of  bankruptcy. 
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QUALIFICATION  OF 
THE  MASTER'S  CHIEF  CLERK  IN 
CHANCERY. 

Our  readers  are  aware  that  by  the  Chan- 
cery Regulation  Act,  3  &  4  Wm.  4,  c.  94, 
e.  18,  the  chief  clerk  of  the  Master  in 
Chancery  mnst  be  either  an  attorney  or  so- 
licitor, admitted  on  the  roll  of  one  of  the 
Courts  of  Westminster  Hall  for  not  less  than 
five  years,  or  a  junior  clerk  in  the  office  of 
one  of  the  Masters  for  a  term  of  ten  years. 
It  is  evident  that  the  legislature  contem- 
plated that  the  office  should  be  filled  by  a 
person  possessed  of  a  considerable  degree 
ofl^  knowledge.  The  chief  clerk,  in- 
deed, has  to  decide  between  contending 
solicitors  on  many  points  of  importance, 
and  if  he  be  a  competent  person  the  prac- 
titioners will  submit  to  his  decision ;  but  if 
Dtherwise,  the  tim6oftheMa8ter,which  ought 
to  be  devoted  to  matters  of  difficulty,  will  be 
taken  up  in  hearing  details  which  the  chief 
clerk  can  generally  dispose  of  with  equal 
satisfaction  to  the  parties.  The  proper 
working  and  due  expedition  of  a  suit 
throngh  the  Masters'  Office,  depends  ma- 
terially on  the  efficiency  of  the  chief  cleik. 
Our  readers  will  recollect  that  it  has  of  kte 
been  strongly  ui^d  that  there  should  be 
an  assistant  to  the  chief  clerk,  in  order  that 
the  business  of  the  offixse  might  be  promptly 
dispatched.  At  all  events,  it  is  unani- 
mously agreed  that  the  efficiency  of  the 
chief  clerk  should  not  be  diminished. 

The  recent  appointment  by  Master  Lynch 
of  a  junior  (or  rather  a  copying)  deik,  to 
fill  the  office  of  chief  clerk,  has  occasioned 
much  discussion  amongst  practitioners. 
The  facts  appear  to  be  these :  the  Master^s 
junior  clerk  has  been  in  his  office  only  six 
years,  and  is  consequently  not  eligible  with- 
in even  the  letter  of  the  enactment,  and 
therefore  cannot  be  appointed.  This  gen- 
tleman was  derk  to  the  Master  whilst  he 
was  at  the  bar,  and  it  may  be  an  amiable 
motive  on  his  part  to  promote  his  clerk's 
interest.  Being  unable,  however,  to  ad- 
vance him  at  present,  he  has  selected  ano- 
ther person,  who  was  junior  derk  to  Master 
Cross,  and  subsequently  copying  clerk  to 
Master  Lynch,  and  who  possesses  the  ten 
years  qualification.  He  is,  however,  con- 
fessedly incompetent  to  perform  the  duties 
of  chief  derk,  and  the  six  years'  clerk,  who 
nominally  continues  the  junior,  has  been 
sitting  in  the  chief  derk's  office,  and  the 
other  in  the  outer  office.  It  is  manifest, 
therefore,  that  the  person    actudly    ap- 


Master  Lynch  is  much  respected  by  the 
profession,  and  executes  the  duties  of  his 
office  in  a  very  satisfactory  manner;  but 
his  own  goo4  qualities  do  not  entitle  him  to 
place  an  incompetent  person  in  the  situa- 
tion of  chief  clerk.  All  the  vacancies  which 
have  occurred  since  the  passing  of  the  act  in 
1833,  have  invariably  beenfilled  up  by  the  se- 
lection of  solidtors.  There  is  a  sufficiently 
large  body  to  choose  from,  and  but  little 
restraint,  therefore,  on  the  exerdse  of  the 
Master's  patronage.  It  must  be  recollected, 
that  though  the  appointment  rests  solely 
with  him,  the  salary  is  fixed  by  act  of  par- 
liament, and  comes  out  of  the  Suitors' 
Fund,  under  an  order  from  the  Lord  Chan- 
cellor. His  Lordship,  therefore,  may,  per- 
haps, exerdse  a  wholesome  controid  over 
the  appointment.  The  solicitors,  on  the 
part  of  their  dients,  not  unreasonably, 
claim  to  be  heard  against  an  arrangement 
which  tends  not  only  to  their  own  incon- 
venience, but  the  injury  of  the  suitors. 

Entertaining  much  respect  for  Master 
Lynch,  we  hope  he  will  re-consider  his  ap- 
pointment, and  make  such  arrangement  as 
may  promote  his  derk's  interest  without 
interfering  with  the  manifest  spurit,  if  not 
the  letter  of  the  act  of  parliament. 


ACCUMULATION  FROM  PROPERTY 
SEITLED  TO  SEPARATE  USE. 

It  is  well  settled  that  where,  previous  to 
or  during  the  marriage,  property  is  settled,, 
either  by  deed  or  will,  for  the  separate  use 
of  the  wife,  she  will  be  entitled  thereto  ex- 
clusively of  her  husband,  and  if  she  is  not 
restrained  from  anticipation^  she  may  deal 
with  it  in  equity  as  if  she  were  A/emesole^ 
But  with  respect  to  the  right  to  the  accu- 
mulation from  any  such  fund,  there  seems 
a  difierence  of  opinion  between  the  courts  of 
law  and  the  equity  and  ecclesiastical  courta. 
In  the  case  of  LedgardY.  Garland,^  the  de- 
ceased, previous  to  her  marriage,  had  certain 
property  conveyed  to  trustees  with  a  power 
to  her  to  receive  the  dividends  and  instal- 
ments thereof  during  life,  and  to  dispose  of 
the  prindpal  fund  by  will,  executed  in  the 
presence  of,  and  attested  by  two  witnesses. 
She  died,  leaving  her  husband  surviving, 
and  having  duly  executed  her  will  accord- 
ing to  the  power  appointing  executors.  The 
question  was,  whetner  a  certain  sum  re- 
maining at  her  bankers  to  her  credit  (being 


•  Hulme  v.  Tenant,  1  B.  C.  C.  16;  Jackson 

, ^-  ..-,.-    1^*  Hobhouse,  2  Meriv.  487;  TulUit  ^,  Arm^ 

pointed,  is  a  mere  substitute  until  the  other  |  stronft,  I  Bcav.  17. 

I     »>  1  CurtcU,  286. 


has  completed  his  term  of  ten  years. 
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her  savingB  out  of  the  trust  diTidends,)  was 
to  be  included  in  the  probate.  The  ground 
on  which  it  was  contended  that  it  did  not 
pass,  was  not  that  the  deceased  did  not  pos- 
sess the  power  of  disposing  thereof,  but  that 
she  had  not  disposed  of  it.  Sir  If,  Jetmer 
said,  it  was  a  question  of  construction  not 
for  him  to  determine,  and  that  he  would 
grant  probate  to  the  executors  limited  to 
the  settled  property,  and  all  accumulations 
over  which  she  had  a  disposing  power,  and 
which  she  had  disposed  of ;  and  the  learned 
Judge  observed  that  this  was  the  usual  and 
most  convenient  mode,  in  order  to  give 
parties  an  opportunity  of  making  their 
claims  elsewhere.  In  the  caseof  itfo/o^iy  v. 
Kennedy,''  Sir  L.  Shadwell,  V.  C,  doubted, 
in  a  edmilar  case,  whether  the  husband  was 
bound  to  take  out  administration ;  but  he 
held  that  the  executors  were  entitled  to  de- 
duct the  funeral  and  other  expences. 

At  law,  however,  a  different  rule  prevails. 
In  case  the  accumulations  were  stolen,  in 
an  indictment  for  the  ofience,  the  property 
must  be  laid  in  the  husband.^  In  Cartie  ▼. 
Brier,^  it  was  held,  that  the  property  in 
wearing  apparel,  bought  for  herself  by  a 
wife  living  with  her  husband,  out  of  money 
settled  to  her  separate  use  before  marriage, 
and  paid  to  her  by  the  trustees  of  the  set- 
tlement, vests  by  law  in  the  husband,  and 
is  liable  to  be  taken  in  execution  for  his 
debts. 

In  the  latest  case  on  this  point,'  the  facts 
were  that  Mrs.  Tugman,  who  had  for  some 
time  lived  apart  from  her  husband,  had, 
under  her  marriage  settlement,  an  interest 
in  certain  property  secured  to  her  separate 
use.  At  her  death,  a  sum  of  money  was  found 
locked  up  in  a  drawer  in  the  apartments 
she  had  occupied.  The  defendant  went  to 
the  house,  and  obtained  possession  of  that 
money,  acting,  it  is  said,  for  his  father,  who 
.was  one  of  the  executors  named  in  Mrs. 
Tugman's  will — however,  he  received  the 
money."  •'  Now,  of  what  did  the  money 
consist?"  said  Tindal,  C.  J.  "Did  it  con- 
sist of  accumulations  of  interest  from  the 
stock  secured  by  the  settlement  ?  or  did  it 
arise  from  other  sources  ?  If  the  latter, 
the  question  falls  to  the  ground.  But,  as- 
suming it  to  have  consisted  of  savings  out 
of  the  interest,  then  comes  the  question 
whether,  at  the  death  of  Mrs.  Tugman,  it 
became  the  property  of  her  husband,  with- 
out administration,  or  of  some  person  to 
whom  she  gave  it  by  her  will.  It  is  enough 
to  say  here,  that  under  the  will  they  are 
not  disposed  of.     I  cannot  interpret  the 


c  lOi^im.  254. 

d  2  Rum.  &  Ry.  C.  C.  491. 


will  otherwise  than  ks  limited  to  the  bng 
annuities,  and  the  proceeds  of  the  sale 
thereof;  the  accumulations  are  left  un- 
touched. But  it  is  said  that  Mrs.  Tugman 
having  appointed  executors,  the  aocomula- 
tions  vest  by  law  in  them.  Their  power, 
however,  is  only  oo-extennve  with  the  pur- 
pose for  which  they  are  appointed ;  and  it 
is  so  treated  by  the  Ecclesiaatica]  Court, 
for  the  probate  granted  is  a  limited  one. 
The  authorities  shew  that  the  husband  is 
entitled  to  the  accumulations.  In  Com3^'8 
Digest,  ''  Baron  and  Feme,"  (E  3)  the  ge- 
neral rule  is  thus  laid  down : — ''All  chat- 
tels personal,  which  the  wife  has  in  pomes- 
sion  in  her  own  right,  are  vested  in  her 
husband  by  her  marriage,  though  he  do  not 
survive.  So  chattels  personal,  not  in  pos- 
session at  the  time  of  the  marriage,  if  they 
are  reduced  into  possession  during  the  co- 
verture, Co«  litt.  351  b.  So,  if  chattels 
are  given  to  the  wife  after  the  coverture, 
the  interest  vests  in  the  husband,  though 
he  has  not  possesion  of  them  b^ore  the 
death  of  his  wife."  This  shews  that  any- 
thing found  in  the  possession  of  the  wife^ 
comes  to  the  husband.  It  was  admitted, 
in  the  course  of  the  argument,  that  the 
wife  could  not  have  maintained  an  action 
for  this  money,  if  taken  in  her  lifetime,  but 
that  the  husband  alone  must  have  sued. 
Probably,  in  equity,  he  would  have  been 
only  a  trustee ;  but  still  the  l^al  property 
would  be  in  him.  Came  v.  Brier,  7  M.  & 
W.  183,  is  an  authority  to  this  eflfect ;  it 
was  there  held  that  the  property  in  veanng 
apparel  bought  for  herself  by  a  wife  Hving 
with  her  husband,  out  of  money  settled  to 
her  separate  use  before  marriage,  and  paid 
to  her  by  the  trustees  of  the  settlement,  vests 
by  law  in  the  husband,  and  is  liable  to  be 
taken  in  execution  for  his  debts ;  and  the 
case  of  Molony  v.  Kennedy,  10  Sim.  254, 
while  it  seems  to  shew  that  it  is  competent 
to  a  wife  hving  apart  from  her  husband,  to 
dispose  by  w^  of  accumulations  arising 
from  property  settled  to  her  separate  use, 
also  shews  that  in  the  absence  of  sudi  dis- 
position, the  husband  is,  without  adminis- 
tration, entitled  to  them  in  his  marital 
right."  And  CoUman,  J.,  said— "Curaf  v. 
Brier,  seems  to  me  to  go  the  full  length  of 
deciding  that  where  dividends  are  received 
from  property  settled  to  the  separate  use  of 
a  married  woman,  the  money  so  received  is 
by  law  vested  in  the  husband.  I  entirely 
agree  with  that  principle.  In  order  to 
protect  it,  the  money  must  remain  in  the 
hands  of  the  trustees.     In  equity,  it  seems 

e  7  M.  &  W.  183. 

'  Tu£rman  v.  Hopkint,  5  Scott,  N.  S.  464. 
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the  property  is  considered  to  be  affected 
withatnuty  but  of  that  we  can  take  no 
notice  at  law.  By  her  will^  Mrs.  Tugman 
has  not  dupoaed  of  the  money  in  question ; 
bat  I  am  inclined  to  think  thiat»  even  if  she 
had,  still  at  law  it  must  be  taken  to  be  ike 
pf  the  hoslMmd,  and  as  passing  to 
L  m  His  marital  righ^  without  adminis- 
tration, according  to  the  case  of  Molony  v. 
Kennedy,  10  Sim.  254.'* 

SIGNATURES  TO  DEEDS. 

iT-faas  been  for  somo.tinie  a  questioir  whe- 
ther, in  the  case  of  deeds  sealed  and  de- 
livered, the  signature  of  either  party  is 
necessaiT,  regard  being  ^  to  the  Statute 
of  Frauds  ?  A  recent  case  in  the  Court  of 
Queen's  Bench  (Gooeh  v.  Goodnum,  2  Oale 
&  D.  159  ;  Ad.  &  El.)  in  which  the  point 
wqp  raised  upon  the  pleadings,  and  in  argu- 
ment, although  not  expresuy  decided,  has 
tended  to  confirm  the  opinion  that  deeds, 
as  distinguished  from  mere  agreements,  are 
not  within  the  statute.  As  a  matter  of 
prudence  and  precaution,  deeds  have  alwa:y8 
been  signed,  and  will  continue  to  be  so,  but 
the  weight  of  authorities  se.em8  clearly  tp 
she^  that  a  deed  unsigned  would  be  per- 
fectly valid*  notwithstanding  the  language 
of  the  29  Car.  II.,  of  which  Lord  Notting- 
ham IB  said  to  have  declared  that  ''every 
line  was  worth  a  subsidy."  The  words  of 
the  section  are,  "  That  all  leases,  estates, 
interests  of  freehold,  or  tcicms  of  years,  or 
any  uncertain  interest,  of,  in,  or  out  of  any 
messuages,  ^nanors,  lands,  tenements,  or' 
hereditaments,  tnade  or  created  by  Uoery  and 
teiiin  only,  or  by  parol,  and  not  put  in  writ- 
ing, and  signed  by  the  parties  so  making 
or  creating  the  same,  or  their  agents  law- 
inlly  aathorised,  shall  have  the  force  and 
eflfect  of  leases  or  estates  at  will  only,  and 
BhaU  not,  either  in  law  or  equity,  be  deemed 
or  taken  to  have  any  other  or  greater  force 
or  effect,  any  consideration  for  making  any 
such  pavol  leases  or  estates,  or  any  former 
law  or  usage  to  the  contrary  notwithstand- 


m.the  recent  case  before  the  Court  of 
Qflcen's  Bench,  Lord  Denmam,  referring 
to  a  former  case,  observes,  "  It  does  not 
seem  to  have  occurred  to  the  Court  or  coun- 
■el  that  the  words  "  signed  by  the  parties," 
&c.  might  apply  only  to  instruments  not 
ttnder  seal,  llie  argument  is,  that  as  the 
previous  words  are  "made  or  created  by 
Hvery  and  seisin  only,  or  by  parol,"  the 
distinction  apparently  ijatended  to  be 
estd)liBhed  by  the  statute  was,  between 
estates  or  interests  created  by  a/orma/M- 
'ttiment,  and  those  created  by  mere  matter 


ta  pai$,  which  must  be  established  by  the 
fallible  recollection  of  witnesses.  And  Mr. 
Justice  FaitesoH  suggests  that  ''the  words 
of  the  statute"  authorised  by  writings  "  can 
hardly  apply  to  a  deed/*  The  act  itself  be- 
ing declared  to  be  for  the  "  prevention  of 
fruids  and  perjuries,"  must,  of  course,  be 
liberally  construed,  (^ee  Qwarris  on  Sta- 
tutes, vol.  2,  p.  361 ;  an4  Boberts  on  Uie 
Statute  of  Frauds.) 

Mudi  has  been  written  and  spoken 
upon  the  question  of  what  is  to  be  deemed 
a  sufficient  signing,  but  this  is  not  to 
the  point,  which  is,  w)iether  a  deed  beine 
sealed  and  delivered,  would  be  invalid 
from  the  want  of  a  s^nature.  The  language 
of  Sir  William  Bkckstpne,  Vol.  2,  is  cau- 
tious. "  It  seems  to  be  now  as  necessary 
as  sealing,  though  it  has  been  ^metimes 
held  that  the  one  includes  the  other."  Mr. 
Stewart,  in  his  edition  of  the  Conmienta- 
ries,  adds,  "  and  the  more  modem  opinion, 
perhaps,  is,  that  the  Statute  of  Frauds  is 
appliosble  only  to  UMrv  ugreemetUe,  and  that 
signing  is  not  essential  to  the  vafidity  of  a 
deed."  Such  seems  to  be  the  opinion  of 
Mr.  Preston,  (Shep.  Touch.  56,  n.  24,}  of 
Professor  Wooddeson»  and  of  Mr.  Hayes. 
"  As  to  the  clause,"  spys  Professor  Woodde- 
son,  "  which  apeaks  of  signing,  it  has  been 
held,  that  subscribing  a  deed,  as  a  witness, 
and  not  as  a  party,  provided  the  contents 
are  known,  is  sufficient.**  (3  Woodd. 
Lee.  427.)  Mr.  Hayes,  in  his  work  on 
Conveyancing,  remarks,  "  signing  is  not  es- 
sential to  a  deed,  except  /ip  /ar  as  the  Sta- 
tute of  Frauds  requires  deeds  relating  to 
lands  to  be  signed.  (But  see  Shep.  Touch, 
by  Preston,  66,  h.  24.)  The  only  doubt 
thrown  upon  these  dicta,  is  by  Sir  E.  Sug- 
den,  in  his'  work  on  Powers,  216,  and  by 
Mr.  '  Jaraian  (Jar.  Jk  Byth.  Conveyancing, 
by  Sweet,  vol.  3,  p.  270),  who  says  "Mr. 
rPreston's  remark  tW  the  sti^tute  dqea  not 
extend  to  deeds,  is  too  general."  The  lat- 
ter gentleman,  however,  when  treating  of 
bonds,  ad^ts  that  a  "  bond  with  a  penalty 
is  good  without  signature,  if  sealed  and  de- 
livered.** ' 

The  subject  is  one,  perhaps,  of  more 
interest  than  importance,  inasmuch  as 
usage  and  prudence,  apai^t  from  statutory 
enactment,  have  inviuriably  suggested  the 
propriety  of  signature  in  addition  to  sealing 
and  delivery.  '  In  the  case  of  a  corporation, 
it  is  well  known  that  the  deed  is  perfected 
by  the  seal.  A  case,  however,  may  occur, 
where,  from  neglect  or  accident,  all  the 
ceremonies  co^nnected  with  a  deed,  have 
been  observed,  except  that  of  signature  by 
the  party,  and  the  question  may  receive  a 
judicial  determination.  See  26  L.  0.  INX). 
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THE  SUITOIlS'  FUND  AND  FEE  FUND  IN  CHANCERY. 

Pursuant  to  the  5  Tict.  e.  5,  s.  63,  the  Accountant-General  of  the  Court  of  ChABceiy 
is  required  to  make  an  Annual  Return  to  Parliament,  shewing  the  state  of  the  iSuiicri 
Fund,  and  the  Suitors'  Fee  Fund,  and  the  chargee  upon  the  same  respectively. 

The  return  made  last  session  extended  from  the  2d  October,  1841,  to  the  Ist  Octo- 
ber, 1842.  A  similar  return  will  no  doubt  be  required  early  in  the  next  session  ;  and 
in  the  mean  time  we  deem  it  expedient  to  put  our  readers  in  possession  of  the  state  of 
each  fund  separately. 

I.  Thb  Suitobs'  Fund. 

Receipts, 

GofA.  Stock. 

Balance  on  the  account,  lit  Oct.,  1841     4611,605    0    6        j^,623,Bl8    1    0 

Amount  brought  over  from  the  Court  of  Exchequer     ..  343,113  11    4 

Stock  purchasied  with  fees  formerly  payable  to  the  Lord 

Chancellor       2^8116  10 

Dividends  received  during  the  year        . .     . .     . .     . .     82,992  19    5 

Received  of  the  Accountant-General  under  5  Vict,  c,  5, 

8,61        160    0    0 

iC94,747  19  lb       4^2,869,213    9   2 
Pttpmenti, 

£      B.    4. 
Paid  Lord  Gottenham  proportion  of  salary  as  Lord  Chancellor  , .  1,467    7  10 

— >-  Lord  Lyndhurtt  ..  ditto  8,532  12    2 

Lord  Chancellort        ^10,000 

—  Vice  Chancellor  Bruce  proportion  of  salary  of  5,000/.  per  an. 

—  Vice  Chancellor  Wigram  . .  ditto, 

-*   Ten  Masters'  salaries,  at  2,500/.  per  annum 26,000    0  0 

— •  Proportion  of  salary  to  Master  Richards                 . ,         . .  1,528  10  8 

— -  Accountant-General's  salary  as  Master          600    0  0 

<p-*  Two  retired  Masters' pensions 1,875    0  0 

Total  Masters 1^29,003  10  7 

^  Accountant-General's  salary 900    0  0 

—  Expenses  of  office,  office  keeper,  rates,  statiouery,  &c.      . ,  450    0  0 

—  Twenty-two  clerks' salaries 5,899  18  5 

—  Pension  to  a  retired  chief  Clerk,  600/.,  and  to  retired 

clerk,  400/. 1,000  0  0 

Total  AccounUnt-General's  Office    ..      ..  ^8,249  18    5 
•F*  Two  Examiaers'  salaries  (in  part)  remainder  being  charged 

'  on  the  Suitors' Fee  Fund               600  0  0 

—  Retired  Examiner's  pension             200  0  0 

—  Retired  Examiner's  Clerk's  Pension            100  0  0 

Total  Examiners  40900    Q    0 

^  Proportion  of  the  Clerk  of  Affidavits'  increased  salary     . .  299  3  8 

^    Three  Clerks  to  assist  in  Report  Office  (nine  months'  salary)  225  0  0 
^  'Officers  of  the  Lord  Chancellor's  Court : 

Usher        300  0  0 

Court  Keeper 90  0  0 

Persons  to  keep  order 150  0  0 

Tipstaff                4  18  10 

:  ^   Officers  of  the  Vice  Chancellor  of  England : 

Secretary             500  0  0 

Usher                   20000 

Trainbearer         100  0  0 

—  Officers  of  the  Vice- Chancellor  Bruce : 

Secretary              210  6  C 

Usher                   140  4  4 

Trainbearer         70  2  2 

Court-keepers 56  1  S 

—  Officers  of  the  Vice-Chancellor  Wigram  : 

Secretary             209  10  2 

Usher                  139  13  I 

Trainbearer        69  16  8 

Court-keepers 55  1/  ^ 

Total  Officers  of  the  Courts      , .        . .  ie2,296  11    1 
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Paid  Solicitor  to  the  Suiton,  in  liea  of  coiu 
Disburaetneoti         

—  Sunreyor,  (part  of  salary  of  80/.  a  year)         

r^  Costa  of  Contrmpta  (under  Sir  Edward  Sudden's  act) 

-—  Proportion  of  payroeotg  made  on  account  of  compensations 

to  late  officrra  of  the  Court  of  Exchequer  :— 

The  Hon.  Mr.  Scarlett       ..         

Mr.  Bowyer 

Mr.  Win^us, ». 

Mr.  Fenner ,. 

Mr.  Rich   ..        ..         

.£,2889    0    0 

•^  EKpeoscs  of  courts,  Registrar'a  office.  Meter's  offices.  Re- 
port and  other  offices,  for  repairs,  rates,  stationery,  coals, 
candles,  servant's  waj^es,  &c.  .         3,757  13    9 

—  Expenses  of  brtn^in^  over  the  Exchequer  business  to  the 

Court  of  Chancery,  necessary  alteration  of  the  build- 
lOR**  Payments  to  stationers,  clerks,  &c.,  on  opening  fresh 
iwcounts,  and  for  books,  paper,  &c.  under  5  Vic.  c.  50,  s.  50  3,077  17    9 

jf68,448  13    4 
Balance  Oct.  1st,  1842  . .  ^£26,299    1    6 

je94.747  I9I0 


£     i. 

em   0 

33  14 
40  0 

79  a 

fi. 
0 
0 
0 
3 

918  0 
,315  10 
263  5 
124  )0 
267  15 

0 
0 
0 
0 
0 

II.  TBI   suitor's   FBI   FUND, 

Receipts, 

£  :  d. 

Fees  received  in  the  Master's  offices        28,978  15  3 

—  Registrar's  ditto       16,018  14  4 

—  Report-office 7.273    8  2 

—  Affidavit-office          3,881  18  6 

—  ExaminerVoffice ..  3,307  2  8 

Fees  received  by  Gentlemen  of  the  Chamber 5  10  6 

—             for  Fines  and  Recoveries 470  17  4 

Proponion  of  deceased  Six  Clerks'  Fees 1,945  0  0 

Fees  received  at  the  Subpoena-office        « «  1 20  16  0 

Fees  fornscrlv  payable  to  the  Lord  Cliancellor 672  7  10 

Fees  received  by  Secretary  of  Lunatics 119  8  0 

Fees  received  by  Clerk  to  the  Commissioners  in  Lunacy         14  13  8 

.£62,808  12  3 

Paitments. 

£  s.  d. 

Compensation  to  five  Masters  at  725/.  per  annuns           . ,         • ,  3.625  0  0 

Eleven  Masters' Clerks' sakries  at  1,000/.  each 11,000  0  0 

Eleven                 ditto                at  150/.  each       1,650  0  0 

Total  Masters jf  16,275    0  0 

Salaries  to  ten  R^strars 15,200  0  0 

Compensation  to  ditto  under  3  &  4  Will.  4,  c.  94,  s.  48,  and  5 

Viii.  c.  5, 8. 53          4,000  0  0 

Salaries  to  fourteeen  Registrars'  Clerks 7*500  0  0 

Compensation  to  one  ditto  under  5  Vict.  c.  5,  s.  53        . .         . .  200  0  0 

Pennon  to  retired  Registrars'  Agrent  under  3  &  4  W.  4,  c.  94,  s.  48  273  0  0 

Total  Registrars jf  27,173    0  0 

Msster  of  Reporu  and  Entries  salary        1,009  0  0 

QerkofReporU        200  0  0 

Two  Clerks  of  Entries          250  0  0 

Compensation  to  one  Clerk  of  Entries       100  0  0 

Salaries  to  Clerks  of  Accounts         2,547  16  7 

Compensation  to  the  late  Master  of  Report-offics            . .        . .  2,250  0  0 

Total  Report-office         jf  6,347  16  7 

Part  of  Examiners'  salaries  to  tvro  Examiners  at  700/.  per  annum  1,400  0  0 

Compensation  to  one  Examiner  under  3  &  4  Will.  4,  c  94       . .  200  0  0 

Salaries  to  Examiners' two  Clerks 300  0  0 

Compensation  to  ditto          ..  400  0  0 

Total  Examiners           jf  2,300    0  0 
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£   i. 
650  0 
290  0 
0 

0 
0 

749  19  U 
76  I  8 
82  10  0 

163  0 
20  7 
16  6 
10  3 
65  4 
40  15 

339  15 

6 
6 
1 
9 
4 
0 
0 

je64.600  0  4 
8,208  11  11 

Two  Cleit 8  of  Affidavits' idftriei     ..        ..        ., 

Peoiion  to  retired  Clerk        

Total  Affidavit-office '        ..     £9i0    0 

Proportion  of  Salariei»  &c»  under  Ad  5  &  6  of  bcr  preaent  Ma- 
jesty, c.  84 : — 

Two  Commisaionera  in  Lunacy  

Three  Clerks  to  ditto    ...         ,.         

Rent  of  premises  

Proportion  of  Salaries,  &c.  under  Act  5  &  6  of  her  prtaent  Ma^ 
jesty,  c,  103  :— 

Six  Taxing  Masters        . .        ^ . 

Six  Clerks  to  ditto  

Clerk  of  Enrolments      ..         ..         

Three  Clerks  to  ditto 

Four  Clerks  of  Records  

Twelve  Clerks  to  ditto 

Costs  of  obtaining  Act  5  &  6  Vicl.  c.  Ii03,  paid  uadtTjB*i.^S3  . . 

Excess  of  Fees  -above  Cfaar^  for  the  year 

if62,808  12   3 

By  these  retuma,  ending  lat  Ootober,  1842,  it  appears  that  the  balance  of  "  the  Suit- 
gib'  Fund"  in  stock,  consisted  of  2,869,213/.,  and  that  the  year's  dividends  were  no  less 
than  82,992/.  19».  Sd,,  besides  the  dividends  on  Exchequer  stock. 

It  also  appears  that  the  total  receipts  for  one  year  of  *'  the  Suitors'  Fee  Fond,"  con- 
sisting principally  of  fees  received  .in  the  Master's  Office,  and  Registran'  Office, 
amounted  to  62,808/.  12«.  3d. 

The  sums  paid  thereout,  amount  to  54,600/.,  leaving  on  the  Fee  Fund  account  sn 
excess  of  fees  above  charges,  of  8,208/.  1  Is.  Mi/.,  and  from  an  explanatory  account  at 
the  foot  of  the  latter  account  it  appears  that  there  is  105,456/.  8f .  4d.  stock  standing  to 
the  credit  of  the  Suitors'  Fee  Fund  ;  that  the  surplus  fees  and  interest  invested  during 
the  year  amounted  nearly  to  21,000/. ;  and  that  the  balance  of  cash  and  interest  on  the 
24th  November,  1842,  amounted  together  to  upwards  of  28,000/. 

We  do  not  dispute  that  the  Lord  Chancellor  is  well  entitled  to  a  salary  of  16,000/.  a- 
year,  but  we  contend  that  this  sum  should  be  paid  by  the  country  at  lai^,  and  that  the 
Suitor's  Fund  should  not  be  subjected  to  the  payment  of  10,000/.  a  year,  in  part  of  that 
salary. 

Then  of  the  salaries  of  5,000/.  to  Vice  Chancellors  Bruce  and  Wigram;  about  3,500/; 
of  the  salary  of  each  is  also  improperly  paid  out  of  this  fund. 

The  compensation  paid  to  the  officers  of  the  equity  side  of  the  Court  of  Exchequer, 
on  the  abohtion  of  that  Court,  were  directed  to  be  settled  by  the  Treasury,  and  paid  oat 
of  the  Consolidated  Fund,  and  the  present  Chancellor  of  the  Exchequer  has,  we  beUeve, 
done  justice  as  well  to  the  parties,  as  the  public. 


MODE  OF  EXAMINING}  ARTICLED 
CLERKS. 


Tit  ihe  Ediior  of  the  Leg«l  Obienjm'^ 

Sir, 
I  BATS  read  some  letters  relatinjif  to  the  ex- 
amination uf  articled  clerks,  which  have  -re- 
cently appeared  in  the  Le^al  Observer,  and  I 
feel  it  necessary  to  address  yuu,  lest- the  senti- 
ments which  your  correspondents  express  should 
^be  takeu  to  be  those  oi  the  majority  of  the  in- 
terested, pnahe  strength  of  the  proverb,  that 
•"  ^eoce  gives  consent." 

Your  correspondents  seem  to  me  to  look  on 
the  subject  in  a  wron^  light. 

The  Examiners,  I  impipoe,  conceive  Iheir 


duty  to  be,  not  to  see  that  tbe^aodidaCe  so- 
swers  a  certain  number  of  questions,  nor  to 
ascertain  whether  he  is  master  of  the  conteou 
of  a  ifiven  number  of  books,  but  to  gather,  si 
far  as  is  possible  from  their  limited  meaofi 
whether  he  is  equal  to  the  office  to  which  he 
aspires,  .and  may  be  trusted  with- the  mansg«- 
Mient  of  arduous  Isf  al  concern^^whether,  in 
short,  be  will  be  able  to  discharge  the  varied 
duties  of  an  attorney  with  credit  to  himself, 
and  satisfaction  to  hts  employers. 

This  surely  is  their  task;  and  if  so,  Icso 
well  understand « their  feelinfjfs,  that  in  future 
the  examinations  should  be  more  strict  Tber 
feel  that  they  may  be  let^inff*  loose  into  the 
world  persons  wbo^  through' Inability  or  indo 
lence,  may  work  great  misdiief  to  the  c<Hii 


Moot  P<mU.^Nati9  tfiU  Wuh. 
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mVDity,  and  tbat  tbey  alsiie  are  intnittipd  with 
the  power  of  pr«ventioD«  and  i-onseqvently 
aiu«t,  10  f ome  deffree,  be  responsible. 

A  greater  eril  than  want  of  ability,  namely^ 
want  iA principle f  they  have  no  means  of  pre- 
venting, and  therefore  to  suggest  any  snch 
means  may  now  be  out  of  place. 

When  I  look  forward  to  the  period  of  ad- 
mission, my  fears  are  not  lest  I  shall  be  able  tn 
jMss  the  examination  iatisliactorj|y»  but  lest  I 
ihsli  be  fully  competent  to  discharge  the 
duties  of  an  attorney,  and  whether  I  ought  not 
coDicientiouslv  to  paase  before  professing  my- 
lelf  equal  to  them. 

This  is  with  me  the  occasion  of  douht  and 
sniiety,  and  not  the  examination,  for  it  must 
be  clear  to  all,  that  any  person  who  cannot 
aUsfy  the  Bxaminen  on  these  queattonSy  must 
be  very  far  from  worthy  of  trust  as  an  attor* 
ney. 

Why,  the  tcit  first  day  of  his  practising, 
might  not  any  ot  these,  or  much  more  difficult 
and  abstruse  points,  be  put  to  Iiim  for  «olu- 
tion,  and  how  would  he  stand  then?  Some 
may  say  that  they,  after  admission,  do  not  in- 
tend to  practise  for  some  time,  or  if  they  do, 
they  will  have  plenty  of  leisure  time  for  fur- 
ther study,  owiiie  to  lack  of  business  at  the 
commencement — but  how  are  the  Bxaminers 
to  know  this? 

F.,  A  CouNTRT  Articled  Clbrk. 


MOOT   POINTS. 


coxmr  or  RBatrssTs'  jurisdiction. 

"A  Subscriber,"  at  page  138,  enquires  Ist, 
Canaperson  to  whom  a  larger 'sum  is  due, 
redace  bis  debt  10  d9«.  I  l^.,Bnd  sue  his  debtor 
in  a  coiirt  of  requests  ?  and  2d,  Oan  a  person 
he  sued  in  such  court  for  the  balance  of  an 
account  originally  aliove40f.  ?  Having  first 
premised  that  the  act  of  parliament  constitut- 
ing the  court  he  alludes  to,  contains  no  pro- 
vision either  authorising  or  forbidding  a  reduc- 
tion of  deliu  exceeding  40f. 

The  case .  which  **  Subscriber"  refers  to, 
{Bnmei  v.  Winkler,  2  C.  &  P.  345,)  contains 
words  to  the  following  effect :  that  a  court isr 
the  recovery  of  debts  under  40s,,  may 'give  judg- 
ment for  plaiutiff,  although  it  appears  that  the 
debt  was  above  40#.  if  the  plaintiff  will  waive 
«o  much  0/  his  debt  as*  will  hring  the  duim  under 
4Qf.,  provided  there  be  nothing  in  the  act  con- 
stituting the  court  to  prevent  him. 

The  Hrst  question  put  by  "  Subscriber "  is 
therefore  at  once  answered  in  the  affirmative ; 
and  in  answer  tn  the  second  I  refer  him  to 
AWf  V.  Ellis,  21  Law  J.  Rep,,  (N.  S.)  Q.  B., 
329,  where. (7o^m<i^e>  J.,  in  giving  judgment, 
obsertes,  that  *' the  defendant  has  split  the  16/. 
into  l5/«  and  1/.  to  bring  the  «aose  of  action 
within  the  jurisdiction  of  the  court,  and  has 
ikerdty  precluded  hissself /or  ever  from  en  fur  c- 
ing  his  claim  for  the  1  /."  Certsualy,  the  court 
referred  to. (the  Brighton  Court  of  AeqnestsO 
wu  eonstituted  by  an  act  containing  special 
proTisions ;  but  I  apprehend  that  the  same  rule 
w'dl  equally  apply  to  all  inferior  courts.    If  the 


Elaintiff riHiti*^  the  excen,  he'cannot,  tff  course, 
y  any  legal  Orocess  whatever,  recover  what 
he  has  alreaoy  abandoned.  J.  S. 

TRANSFERS  OF  MORTOAOES. 

Notwithstanding  the  cases  cited  at  p.  117, 
ante,  it  is  the  almost  universal  practice  in  this 
part  of  the  country  to  use  both  the  deed 
stamp  and  the  ad  valorem  on  the  further 
charge. 

I  have  repeatedly  known  titles  objected  to 
for  the  want  of  the  deed  stamp,  and  the  ven- 
dors, rather  than  contest  the  point,  or  (in  some 
cases)  lose  a  good  customer,  submit  to  the 
•extra  expense  of  hariog  it  impressed  after- 
wards. 

And  we  also,  for  safety's  sake,  use  the  25f . 
instead  of  the  2(^.  progressive  doty,  and  the 
d&s,  lease  for  a  year,  though  the  further  ad- 
vance may  be  less  than  ^160. 

Now  it  is  ezceedinglv  desirable  that  the 
profession  at  large  shoola  come  to  some  defi- 
nite Understanding  on  these  points,  but  how 
this  is  to4ie  effected,  I  confess  I  sm  quite  at  a 
loss.    Can  you,  sir,  suggest  any  mode  ? 

May  I  beg  to  nut  another  case— ^transfer  of 
mortgage  for  it  10,000;  ftirther  advance  of 
jf  10.  Would  a  20s.  stamp  be  sufficient,  with 
2as.  followers,  and  lOi.  lease  ?     H.  D.  F. 

Nottingrham» 

RELEASE  TO  TRUSTEE. 

Can  an  executor,  trustee,  or  devisee,  in  any 
and  what  cases  require,  as  a  matter  0/ right, 
that  a  legatee  shall  sign  a  general  release  on 
being  paid  his  legacy,  and  withhold  payment 
until  signature  ?       

COSTS  UNDER  LORD  DENMAN's  ACT. 

Ts  a  plaintiff,  on  an  enquiry  of  damages  in  an 
action  of  assumpsit,  where  he  gets  only  Is. 
damages,  and  no  certificate  by  the  judge  to 
deprive  him  of  costs,  entitled  to  nis  costs  of  suit, 
notwithstanding  Lord  Denman's  Act. 

A  Reader. 

RIGHTS   OP   COMMON. 

In  answer  to  C.'s  enquiry  at  page  118,  in 
No.  819, 1  beg  to  refer  him  to  Burton's  Com- 
j)««dium  of  Real  Property,  4th  edit.,*  1837,  p. 
378,  which  says,  "A  commoner  against  his 
fellow  i*ommoiiers,  may  have  a  writ  of  admea- 
surement, to  ascertsdn  the  proper  number  of 
their  catde,  or  an  action  on  the  case ;"  and  it 
afterwards  goes  on  to- say,  that  ''the  commoner 
has  not  that  direct  Interest  it*  the  soitwihich  may 
be  vindicated  by  an  action  of  trespass  vi  et  ar- 
mis,  or  by  ^'^tment.  The  action  must  be 
commenced  within  six  years. 

J.S. 


NOTES  OF  TH£  WSBK. 

CflAHCBRT  BAB. 

Frobi  respecr  for  his  eminent  legal' talents,  as 
well  as  for  professional  information,  it  may  be 
proper  to  record  in^  these  (Mge^  that  Mr.  F^nr- 
berton  Leigh  doses  his-  oareer'  at  the  bar  with 
th«aittiBgs  just  terminating. 
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SUPERIOR  COURTS. 
Uorlr  CianuUor. 

[Reporied  by  W.  Finnelly,  Esq.,  BarrUtfr  at  Law.] 
LONATIC— EXPBNCSS  OF  COMMISSION. 

ji  perton,  who  has  been  acquitted  on  an  in- 
dictment for  felony  J  on  the  f^round  ofin- 
sanity,  is  not  a  lunatic  within  the  Lord 
Chancellor's  power,  until  he  ii  found  so 
under  a  commission. 

The  expences  of  a  commission  arf  now  much 
less  than  they  used  to  be. 

There  were  two  petitions  in  this  mitier; 
one  prayinf^  for  a  coinminsion  to  enquire  the 
state  of  mind  of  a  Mr.  Pearce,  who  was  some- 
time back  tried  on  an  indictment  char/^in);  him 
with  attempting  to  murder  his  wife,  and  beinf( 
acquitted  on  the  ((round  of  insanity,  was  or- 
dered  to  be  confined  during  her  Majesty's 
pleasure.  He  was  allowed  by  the  Secretary  of 
State,  on  the  application  of  friends,  to  be  taken 
to  a  prif  ate  asylum,  but  his  property  bein^  too 
small  to  support  him  there,  he  was  removed 
to  Bethlehem  Hospital.  The  second  petition 
was  presented  by  the  lunatic's  daughter,  pray-* 
in^  that  he  may  be  discharcred  altogether. 

Mr.  J,  Parker  supported  the  first  petition, 
which  was  opposed  Oy  Mr.  Bethell  and  Mr. 
fFood,  on  behalf  of  Mrs.  Pearse. 

Mr.  Stuart  was  for  the  second  petition. 

The  Lord  Chancellor  said  he  had  no  doubt 
whatsoever  that  the  party  was  insane;  but 
there  must  be  a  commission  before  his  Lord, 
ship  could  exercise  anv  authority  of  the 
Great  Seal  over  him.  The  property  was  cer- 
tainly very  small,  bein^  under  700/.,  but  he 
was  glad  to  find  that  the  expences  of  executing 
a  commission  of  lunacy  now,  would  be  less  by 
half  than  what  they  used  to  be.  He  would 
order  the  commission  to  issue.  As  to  the  se- 
cond petition,  he  had  no  authority  to  grant  its 
prayer,  and  would  therefore  dismiss  it,  but 
would  not  make  any  order  as  to  the  costs, 
until  the  result  of  the  commission  should  be 
known. 

In  re  Pearse,  M.  T.  1843. 


9CC0  Cj^anctUor  of  CPnsIanlr. 

[Reported  by  Samubl  Miller,  Esq.,  Barrister  at 

Law,"] 

PRACTICS.— PRODUCTION  OP  DOCUMENTS. 

^  defendant  cannot  protect  himself  from  the 
production  of  documents  admitted  by  his 
answer  to  be  in  his  possession,  on  the 
ground  that  another  indictment  is  pending^ 
against  him,  and  that  they  may  be  used  in 
support  of  the  criminal  charge  contained 
in  the  indictment,  provided  the  answer  was 
put  in  before  the  indictment  was  found. 

This  was  a  motion  on  the  part  of  the  plain- 
tiff for  the  production  of  documents  admitted 
by  the  answer  to  be  in  the  defendant's  posses- 
sion. The  suit  related  to  various  bill  transac- 
tioos  between  the  parties,  and  since  its  insti- 
tution an  indictment  for  perjury  had  been 


preferred  against  the  defendant.  In  opposition 
to  the  motion  it  was  contended  that  the  pro- 
duction was  sought  mth  the  view  of  makiof 
the  documents,  consisting  of  several  bilU  of 
exchange,  evidence  in  support  of  the  iadkH- 
ment. 

Cole  for  the  plaintiff. 

Chandless  for  the  defendant. 

The  f^ice  Chancellor  said  the  question  wai 
whether  a  party  could  so  answer  as  to  lay  hiin< 
self  open  to  an  indictment,  and  then  protect 
himself  by  saying  he  could  not  produce  the 
documents  because  an  indictment  was  pend- 
ing. There  was  no  doubt  about  the  general 
rule  that  a  defendant  could  not  be  called  on 
to  answer  so  as  to  lay  himself  open  to  a  cri- 
minal charge.  That  was  decided  by  Lord 
Eldon,  in  the  case  of  Hoare  ▼.  Green,  The 
only  question  was  as  to  time,  whether  after  a 
suit  instituted  the  defendant  could  protect 
himself,  where  the  indictment  was  preferred 
in  consequence  of  matter  arising  out  of  tlie 
answer.  If  such  a  protection  were  allowed, 
the  defendant,  if  he  had  reason  to  believe  that 
the  production  might  seriously  affect  his  case, 
might  commit  perjury  to  prevent  an  order 
being  obtained.  The  rule  only  applied  where 
the  crime  was  committed  before  the  institution 
of  the  suit. 

Rice  V.  Gordon,  November  26eb,  1843. 

mtt  C^sntellor  Wiifpnm. 

[Reported  by  J.  H.  CoOKE,  Esq.,  Barrister  at  Lno.] 
PRACTICE. — COSTS.— PAUPBR.^IiACBB8. 

jin  order  to  sue  in  formft  pauperb  mvst  be 
taken  to  have  effect  from  the  day  on  tekiek 
it  was  obtained.     The  plaintiff's  liabiHtv 
for  any  costs  incurred  by  the  defendait 
previously  to  its  service,  is  a  question  for 
the  discretion  of  the  Court,  depending  upon 
whether  there  has  been  reasonable  diligence 
in  the  service  of  the  order,  or  whether  ike 
delay  has  been  such  as  to  be  evidence  nf 
fraudulent  concealment  thereof. 
This  was  a  motion  made  before  the  hearing 
of  a  cause,  in  which  the  plaintiff  sued  in/orW 
pauperis,  and  which  sought  that  he  might  Ic 
ordered  •'  to  pay  to  the  defendants  such  part 
of  the  costs  of  the  suit  as  had  accrued  up  to 
the  26th  of  June,  being  the  day  on  which  the 
order  of  the  Court,  dated  the  l4th  of  June,  and 
granting  leave  to  the  plaintiff  to  sue  in  formti 
pauperis,  was  served  upon  the  defendants.  The 
notice  of  motion  also  asked  that  the  plaintiff 
might  be  ordered  topay  the  defendant  the  cosu 
of  the  application.  The  bill  was  filed  on  the  13ih 
of  June,  and  the  common  order  for  leave  to  sue 
ixiformd pauperis  vrwobxnxfit^  on  the  14tb,bul 
was  not  served  earlier  than  the  26th.    The  de- 
fendant had,  previously  to  the  26th,  filed  hit 
demurrer. 

Mr.  Romilly  now  moved,  pursuant  to  the 
above  notice  of  motion,  and  submitted  that  an 
an  order  to  sue  in  for md  pauperis  could  have  no 
effect  prior  to  the  date  of  its  service.  The 
rule  is,  that  no  party  shall  be  prejudiced  by 
reason  of  another  obtaining  such  an  order,  bot 
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withboldin^  notice  of  it.  The  plaintiflf's  duty 
was  to  ha?e  served  the  order  at  the  liine  of 
lerrin^  the  subpoena.  Partriffge  v.  Haycra/I, 
W  Ves.  570;  MtfrrUy,Owen,  1  Ves.  &  B. 
©3;  Job  7,  Barker,  2  Swanst.  266;  Larimer 
J.  Lorimer,  1  J.  &  W.  2i4  ;  Davenport  v.  Da- 
venport, 1  Sim.  &  S.  101 ;  fFynn  v.  Jackson, 
2  Sim.  &  S.  226 ;  Rushton  v.  Troufthton,  2  Sim. 
33 ;  Younfr  v.  SmiM,  3  Mad.  196 ;  Peace  v. 
Hodgson,  7  Sim.  347;  Taylor  v.  Harrison,  8 
Sim.  21 ;  Dearman  v.  Wyche,  4  Mvl.  &  (Jr. ; 
L.  0.  xix.  214  ;  Pearce  v.  Gray,  4  Beav.  127  ; 
/>fa//  ?.  Delarne,  10  Mee.  &  W.  509, 2  Dowl., 
N.  S.,322;  Doe  d.  £:///#  v.  Oi0^;»,  10  Mee  & 
W.5U. 

Mr.  T.  P.  Cooper,  contrh,  was  stopped  by 
the  Court. 

Sir  Jamei  fFigram,  V.  C. — When  the  Court 
fla?s  the  order  of  course  li  no  order,  or  is  a 
DoUity,  until  it  is  served,  it  means  it  in  this 
lense :  that  if  the  defendant  takes  the  next  step 
tiefore  it  is  served,  that  bein^  perfectly  re^ni- 
lar,  the  plaintiff's  order  cannot  be  acted  upon. 
There  the  defendant  has  regularly  taken  a  step 
vliich  is  inconsistent  with  the  order  which  the 
plaintiff  has  obtained.  In  this  case  it  has  not 
been  su^trested,  nor  could  it  lie,  that  the  plain- 
tiff has  done  any  thin^  inconsistent  with  the  or- 
der. If  not,  the  order  has  been  served  with 
reatooahle  diligence.  I  do  not  see  why  it  should 
not  prevail.  I  know  of  no  rule  of  practice 
against  it.  At  the  same  time,  I  admit  that 
if  the  plaintiff*  had  kept  the  order  in  his  pocket 
for  a  great  length  of  time,  so  that  the  Court 
conld  see  that  after  he  hud  obtained  it,  the 
other  side  had  possibly  been  led  into  expense, 
by  in  not  beioj^  served,  the  case  mi^ht  be  dif- 
ferent. I  do  not  know,  as  a  matter  of  principle, 
that  I  Court  of  justice  has  ever  decided  that 
there  is  a  distinction  as  to  the  expense  which 
a  dites  defendant  pays  in  a  divet  cause,  from 
that  which  he  pays  in  a  pauper  cause.  The 
demurrer  is  filed  on  a  given  day ;  the  rule  of 
the  Court  alloivs  twelve  days ;  before  that  timt 
has  run  out,  the  order  is  served.  What  has 
the  defendant  done  ?  He  has  taken  the  copy 
of  the  bill  which,  whether  he  was  served  with 
the  order  or  not,  he  could  not  help  doing. 
V^hetber  the  costs  of  putting  in  an  answer  or  a 
demurrer  are  greater,  it  is  not  for  me  to  know. 
There  is  nothing  to  raise  the  question.  How- 
ever, I  do  not  proceed  npon  the  expense,  I  go 
upon  this,  that  the  order  is  regular,  provided 
it  is  served  while  the  cause  is  in  Court,  and 
that  that  order,  so  regularly  served,  cannot  be 
put  an  end  to,  unlesi  by  some  step  taken  by 
the  opposite  party  to  impeach  its  validity.  The 
mutioo  must  be  refused,  with  the  costs  of  the 
application. 

The  demurrer  was  afterwards  argued  and 
illowed,  whereupon 

Mr.  Romiily  asked  that  the  defendant  might 
he  allowed,  as  agjiiust  the  plaintiff,  divet  costs, 
on  the  ground  of  concealment. 

(Nov.  24.)  Sir  Jameo  ^i/rram,  V.  C— I 
have  made  enquiries  for  the  purpose  of  ascer- 
^i\\n^  the  practice  in  these  cases  of  pauper 
costt.  I.  find  that  Lord  Langdale,  in  a  case 
before  him,  wh«re  a  party  who  sued  in  formi 


pauperis,  prosecuted  the  suit  without  disclosinsr 
that  he  bad  the  order,  but  at  the  last  moment 
produced  it,  and  then  wanted  to  be  excused 
from  the  payment  of  costs,  held,  that  the  case 
ivas  within  the  di&cretion  of  the  Court,  and  re- 
fused to  allow  the  pauper  the  benefit  of  that 
order.  I  shall  follow  the  doctrine  laid  down 
in  that  case,  and  for  this  obvious  reason  :  the 
rule  of  the  Court  is  settled  by  the  case  of  Rat" 
tray  v.  George,  16  Ves.  332;  followed  by 
Roberts  v.  Loyd,  2  Beav.  376,  and  was  recog- 
nised, although  not  followed,  in  Ballard  V,  Cat-" 
ling,  2  Keen,  713,  and  referred  to  in  Daniell's 
Chaucerv  Practice,  and  Beames  on  Costs.  It 
is  tliis,  that  where,  in  such  a  case,  the  pauper 
supceeds,  it  is  in  the  discretion  of  the  Court, 
whether  he  shall  have  pauper  or  dives  costs. 
If  he  were  alloived  to  Keep  an  order  in 
his  pncket,  he  would,  if  he  succeeded,  as  a 
mattei"  of  course,  take  divet  costs ;  whereas, 
if  he  failed,  he  would,  for  his  own  protec- 
tion, produce  it.  That  is  a  fraud  upon  the 
Court.  The  other  party  has  a  right  to  know 
whether  he  is  contending  with  a  pauper  or  not. 
I  shall  follow  Lord  Langdale's  decision,  but  as 
to  there  being  any  rule  posit ivi  juris,  as  it  was 
contended,  that  an  order  is  inoperative  until 
served,  1  cannot  find  any  authority,  either  from 
any  officer  of  the  Court,  or  any  reported  case, 
which  leads  to  such  a  conclusion.  When  a 
case  occurs  in  which  there  is  no  possibility  of 
mala  fides,  and  no  improper  delay,  1  must,  (al- 
though reserving  to  myself  a  discretion,  which 
1  take  it  the  court  has,  in  such  cases,)  I  must 
primd  facie  think  a  pauper  entitled  to  the  bene- 
fit  of  the  order.  I  pursued  this  course  in  a 
case  which  I  had  before  me  some  time  ago, 
where  the  defendant  appeared,  and  filed  a 
demurrer }  the  plaintiff  submitted  directly,  and 
there  was  no  mala  fides.  Having  stated  my 
impression,  that  there  is  no  rule  positivi  Juris, 
if  it  is  desired,  the  parties  may  be  brought  here 
for  the  purpose  of  shewing  that  there  has  been 
delay  or  mala  fides  but  notice  must  be  given 
that  the  point  may  be  spoken  to.  If,  however, 
the  defendant  knew  that  the  plaintiff  was  a 
pauper,  that  will  be  another  question. 

Church  V.  Marsh,  Lincoln's  inn,  July  21 ; 
Westminster,  Nov.  24,  1843. 


€ntten*it  3Sf nct^  ISrartfce  Court. 

[Reparied  by  £.  H.  Woolrych,  Esq.,  BarrUitr- 
at  Law.'\ 

PRACTICB.— NBW   TRIAL   PAPER. — MOTION.— 
AOBD  WITNE89B«. 

Where  several  aged  witnesses  had  been  exa- 
mined/or the  defendant  in  an  action  of 
ejectment,  and  a  rule  nUi far  a'  new  trial 
had  been  obtained,  the  Court  refused  an 
application  to  take  the  case  out  of  the  new 
trial  paper,  and  allow  it  to  come  on  as  a 
motion,  but  intimated  that  in  ease  the  rule 
should  be  made  absolute,  the  etndence  of  any 
of  the  witnesses  who  might  die  in  the  mean 
time,  might  be  read  from  the  judge's  notes, 

fF.  J.  Alexander  moved  that  this  case  should 
be  laken  out  of  the  new  trial  paper,  and  that  it 
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night  be  alloived  to  come  on  ai  a  motioq.  It 
was  an  action  of  eiectinent,  in  which  a  verdict 
Iwd  been  found  K>r  the  defendant,  and  a  rule 
had  been  obtained  to  Bet  aside  that  verdict  ai 
against  evidence*  Tlie  i^round  of  his  motion 
wat,  that  at  tlie  trial  four  af(ed  witnesses  had 
been  examined  in  support  of  the  defendant's 
case,  of  the  seTcral  a^es  of  83,  79*  77*  and  7^t 
and  as  from  the  state  of  the  liusiness  in  the 
Court  of  Q.  B.»  a  long  interval  must  necessarily 
elapse  before  the  rale  could  be  discussed,  it 
was  apprdiended  that  some  of  tliese  witnesses 
might  die  in  the  mean  time,  and  the  defendant 
be  thus  deprived  of  tlieir  testimony,  in  the 
event  of  a  second  trial. 

Paiieton  J.^I  will  mention  the  application 
to  the  full  court,  but  I  have  great  doubt  as  to 
the  propriety  of  granting  it. 

fPigbiman^A,^  (on  a  subsequent  day)  said: 
My  brother  Patiefon  desireii  me  to  state,  that 
after  conference  with  the  full  courts  he  is  of 
opinion  that  this  application  cannot  be  granted, 
lest  it  should  be  drawn  into  a  precedent,  which 
would  be  in  the  highest  degree  ioconvenieot, 
inasmuch  as  the  very  same  ground  might  be 
urged  with  respect  to  numerous  other  cases  in 
the  new  trial  paper.  He  desires  me  to  add, 
however,  that  he  thinks  it  proper,  in  case  the 
rule  for  the  new  trial  should  be  made  absolute, 
that  the  evidence  of  any  witness  who  may  die 
in  the  mean  time,  shoula  be  allowed  to  be  taken 
from  the  judge's  notes. 

^iiM.-Q:  B.  P.  C.    M.T-    1843. 

[A^MTCftf  »y  John  8cott,  Esq.,  Bmrittfrmt  Law.] 

BOILDING. — EXCLUSIVE   OCCUPATION. — 
RATING  —PA tMBNT  OF  RATe«. 

Several  persons  espclu*hely  occupied  each  a 
room  in  tt/actorjf,  oftheyenrty  value  nf  10/. 
or  upwnrtls,  approached  in  some  cases  hy  a 
common  staircase,  in  others  by  separate 
staircoies  from  the  outside  f/ the  building, 
the  spinning  machines  in  each  room  being 
the  pntperty  qf  the  several  tenants,  but  the 
steam  power  and  the  main  gearing  or  shaft- 
ing  being  supplied  by  the  landlord:  Held, 
that  each  of  these  persons  had  such  an  ex- 
clusive occupation  of  a  '*  building'*  within 
the  2  IFiU.  4,  c.  45,  #.  27,  as  to  entitle  him 
to  a  vote  for  the  borough, 

[  The  landlord  and  all  the  tenants  were  rated 
jointly  to  the  poor  rate :  Held,  that  each 
was  duly  rated. 
The  whole  rate,  with  the  ejeeptian  of  a  sum 
allowed  in  respect  of  a  part  ffflhe  premises 
that  was  empty,  was  paid  by  the  landlord, 
under  an  agreement  with  the  tenants: 
Held,  that  a  payment  of  (he  rate  by  the 
hand  of  one  of  the  parties  jointly  rated 
enured  to  the  ben^  t/all,  and  was  virtualiy 
a  payment  My  each,* 
At  the  court  held  before  the  barrisler  ap- 

poisted  to  revifte  the  list  of  voters  for  the 
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borough  of  Stockport,  for  the  revision  of  the 
list  of  voters  for  tlie  said  borouirh,  within  the 
township  of  Stockport,  John  Wrighr  objected 
to  the  names  of  twenty-three  voters  l»eing  re- 
tained on  the  said  list.  The  facts  of  the  case 
were  as  follow  :-^ 

There  is  a  factory  or  building  belonging  to  Mr. 
Elkanah  Cheetham  as  owner,  consisting  of  four 
stories  or  floors  in  height,  which  he  leu  off  co  a 
number  of  different  persons  for  the  purpose  of 
cotton  spinning.  To  each  of  these  persons  a 
distinct  or  separate  portion  of  the  building, 
consisting  of  one  room,  varying  in  size,  is  Irt 
at  a  distinct  rent,  such  rents  varying  from  10/. 
to  30/.  per  annum  for  a  room,  according  to  its 
dimensions.  In  these  rooms  each  tenant  has 
bis  own  machines  for  spinning,  which  machines 
are  worked  by  a  power  supplied  by  a  steam 
engine  belonging  to  and  worked  by  and  at  the 
expense  of  the  landlord,  who  also  finds  the 
main  gearing  or  shafting  which  communicates 
sugb  power  to  the  machines.  It  is  part  of  the 
contract  with  each  tenant  that  the  landlord 
shall  so  supply  such  power. 

£ach  tenant  has  the  exclusive  use  of  his 
room,  and  has  the  key  to  the  door  thereof. 
The  approach  to  these  rooms  is  in  some  in- 
stances a  common  staircase  leading  from  the 
entrance  to  tlie  factory,  and  upon  which  stair- 
case the  different  dours  to  the  rooms  open. 
There  is  a  door  to  such  general  entrance,  but 
it  is  never  locked  or  fastened.  In  other  in- 
stances, the  rooms  are  approached  by  separate 
staircases  from  the  ground  outside  the  buildins; ; 
and  in  others  by  doors  on  the  ground  opening 
into  the  factory  vard. 

It  is  part  of  the  agreement  with  each  tenant 
that  the  landlord  is  to  pay  the  rates,  and  the 
rent  is  higher  in  consideration  of  such  pay- 
ment. Upon  the  rate  books  the  landlord  and 
all  the  tenants  appear  to  be  rat^  jointly.  [The 
case  then  gave  the  form  of  the  rate— contain- 
ing in  columns  the  names  of  the  occupiers  and 
owners,  description  of  the  property  rated, 
"  factory,  warehouse,  steam-engines,  steam- 
pipes,  gearing  and  shafting,  and  gas  pipes ; 
gross  estimated  rental,  129/.;  rateable  value, 
100/.;  rate  at  bs.  in  the  pound,  25/.;  total 
amount  to  be  collected,  25/. ;  amount  actually 
collected,  23/.  2#.  6rf.|  empty,  M,  17#.  6</."] 
The  wliole  of  the  rate^  with  the  ex(*eption  of 
what  was  allowed  for  the  portions  which  were 
empty  was  paid  up,  and  had  been  paid  by  the 
landlord  in  due  time. 

The  points  raised  for  decision  were — 

1.  Vn  hether  each  of  these  rooms  or  floors  (?) 
so  held  was  such  a  building  as  oncler  the  2 
Will.  4,  c.  45,  8.  27,  would  confer  the  ri^t  of 
voting  upon  its  occupier : 

2.  Whether  there  was  an  exclusive  occupa- 
tion in  each  such  tenant,  as  required  by  s.  27. 

3.  Whether  each  occupier  was  duly  rated  in 
respect  of  such  premises  occupied  by  him. 

4.  Whether  each  such  occupier  could  be 
held  to  have  duly  paid  the  rate  in  respect  of 

where  this  principle  is  extended  to  a  payment 
made  by  the  hand  of  one  not  a  party  to  the 
rate. 
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luch  his  oecupalioD,  pare  of  the  rate  hanng , 
been  foregone  in  respect  of  what  was  empty,  > 
and  the  whole  of  what  was  paid  havinff  been  in 
&ct  pud  hy  ihe  landlord. 

The  barrister  decided  upon  each  of  these 
points  in  theaffirmatiTe,  and  retained  the  names 
of  the  several  parties  upon  the  list.  And 
against  that  deeision  John  Wright  appealed. 

Towns^md,  for  Ihe  afpellanCf  on  the  first  point 
cited  BrovH  v.  Lord  OranmUe,  10  Wmfr,  69, 
a  M.  &  Scott,  463,  AedP  T.  Smith,  1  M.  &  Rob. 
256,  and  Ooekbtirn's  Questions  oti  Election 
Law,  17 ;  on  the  wcond,  7%e  A'in/f  vi  Tht 
hkabiunti  ^f  M0iiar,  2  East,  189 ;  on  the 
third,  ReM  v.  Si.  Oiwe^s,  Burr.  9.  €.  7B9,  The 
King  r.  The  luhaManit  ofCorhttmpltm,  Dou^. 
621,  Elliott  on  Refpttration,  1€6,  FalcoD^  and 
Rtzherbert's  Election  Cases,  276,  and  the 
sut.  6  «e  7  Will.  4,  c.  99,  ss.  I,  61, 79;  and  on 
the  fourth,  BllioU  on  Regfistration,  176,  and 
the  Stat.  64  Geo.  3,  c.  170,  a.  11. 
,^Mjft  contrk,  also  npon  the  firit  point 
relied  on  Brovm  t.  Lord  Grmn9iUe\  dVi  the 
second,  he  sabmitted  that  there  was  clearly 
such  an  exdasive  occupation  by  each  tenant  as 
to  give  a  vote ;  on  the  third,  he  cited  The 
Queen  v.  The  FiUiobiiontt  o/  Fordham,  U  Ad. 
&  E.  73, 3  P.  &  D.  96 ;  and  on  the  fourth.  The 
King  V.  fFeohUsf,  2  East,  68,  The  King  f>.  ^4f- 
mmitk,  8  Bast,  383,  The  King  y.  Bridgewater, 
3T.  R.  550,  The  King  t.  Lower  Hurfi»rd,  1  B. 
&Ad.76,  The  Queen  ▼.  South  Kiimirigion, 
Q.B.  M.T.  1843,  and  Rocera  on  Elections,  3rd 
edit.  156. 

Tmeneend  was  heard  in  reply. 

Cur,  mh.  etilt, 

Tmdal^C  J.— -The  first  question  submitted 
for  our  decision  by  the  revisinf^  barrister,  is, 
whethereach  of  the  rooms  or  floors  held  in  the 
manner  described  in  the  case,  was  such  ^huild' 
InfrnM  under  the  27th  aectienof  the  "Act  to 
amend  the  representation  of  the  people  in 
EngUnd  and  Wales,"  would  confer  the  ri|rht 
of  Totiufir  upon  its  occupier.  And  we  are  of 
opinion  that  each  of  the  rooms  held  in  the 
manner  dercrilied  in  the  case  was  such  a  build- 
ing as  to  confer  the  right  of  voting  upon  it« 
occupier.  It  is  called  in  the  case  "a  room ;" 
it  'm  described  as  a  distinct  or  separate  portion 
of  the  factory;  each  tenant  is  stated  to  have 
the  exclusive  use  of  his  own  room,  and  the 
key  to  the.  door  thereof.  And  we  think  such 
s  description  and  such  a  mode  of  occupation 
brinn  it  as  much  within  the  meaning  of  the 
word  **  building "  as  is  a  shop  or  counting- 
honse,  which  are  expressly  specified  in  the  act. 

The  second  question  is,  whether  there  was 
sn  eiclu^e  occupation  in  each  such  tenant, 
u  re<|uired  by  the  same  clause.  And  to  this 
question  we  answer  that  the  finding  of  the  re- 
vising barrister  in  the  case,  to  which  we  before 
adverted,  appears  to  us  to  put  an  end  to  any 
doabt  on  the  point:  for,  the  case  finds  that 
"each  tenant  has  the  exclusive  use  of  his 
room,  and  has  the  key  of  the  door  thereof:" 
and  it  does  not  appear  to  us  that  the  landlord's 
cpgaxement  to  supply  a  steam  power  comrnn- 
aicatiog  with  each  room,  in  order  that  the 
tenant  may  work  hb  own  machine  therewith, 


hiakes  the  occupation  of  the  room  Itself  by  the 
tenant  less  exclusive  than  if  there  had  been  no 
snch  engagement.  It  seems  to  have  no  fur- 
^er  bearing  on  the  question  of  exclusive  occu* 
pation  than  if  the  landlord  had  by  the  agree- 
ment for  the  taking  contracted  lo  furnish 
manual  labour  for  the  service  of  the  occupiers 
in  their  trade  or  buMuess  carrieil  5n  in  each 
separate  room,  or  had  contracted  to  provide  a 
light  in  each  a  situation  that  it  would  illuminate 
equally  aU  the  rooms ;  olwerving,  that,  in  the 
statement  before  us,  no  quesfiioo  is  raiaed  at 
to  the  sbflldency  of  the  annual  vdue  of  the 
room  itself,  without  the  steam-power,  for  the 
purpose  of  eonferring  a  votOb  whatever  beMril^ 
it  might  have  upon  the  case. 

The  third  question  aubmitted  io  us,  is*  whe> 
ther  each  of  such  oeebplen  waa  duly  rated  ia 
respect  of  such  premises  occupied  by  him.  In 
answer  to  which  question  it  is  in  the  first  plaoe 
to  be  obaerved  that  all  that  the  ace  requires,  i^ 
that  thte  person  claiming  the  right  to  vote  "shall 
•have  been  rated  in  respect  of  such  premises  to 
all  rates  for  the  relief  of  the  poor  ;**  the  object 
of  this  provision  in  thetct  appearing  to  be,  tinit 
additional  evideiice  should  be  thereby  furnished 
of  the  actual  occupation  by  the  claimant  durin|f 
the  twelve  months  made  necessary  by  the  act. 
And,  with  this  object  in  view,  we  think  k 
never  could  have  beeti  intended  by  the  legist 
ture  that  ifae  rate,  in  order  to  be  sufficient  for 
the  purposes  of  the  adt,  must  be  so  perfect 
in  point  of  form  that  it  mast  be  free  from  every 
objection  wMoh  might  be  allowed  to  prevail 
against  it  in  an  appeal  at  the  quarter  sessioaa. 
8uch  a  construction  of  the  statute  would  plaee 
the  vote  of  the  claimant  in  extreme  haaard 
from  the  ignorance  or  carelessness  of  the 
overseer;  for,  the  statute  has  given  the 
claimant  himself  no  power  to  correct  or 
control  any  error  in  the  rate,  but  has  fimited 
his  •application  to  the  overseer,  by  s.  30,  to  **  a 
cHiim  to  be  rated  to  the  relief  of  the  poor ;" 
and  in  the  same  section  has  required  no  more 
from  the  overseer  than  '*toput  the  name  of 
the  occupier  on  the  rate  for  the  time  l>eing." 
The  claimant,  therefore,  has  no  opportunity  of 
rectifying  any  error  as  to  the  particulars  of  the 
rate,  except  by  an  appeal  to  the  ooarter 
sessiiDs,  for  which  the  time  might  not  be  sufr 
ficient,  and  the  expense  would  be  great.  We 
think,  therefore,  if  the  rate  is  in  such  form  that 
the  name  of  the  occopier'appears,  the  pretnises 
for  which  he  is  rated,  the  rateable  value  there- 
of, and  the  amount  of  the  rate,  it  is  a  sufficient 
rate  within  the  inteation  of  the  act.  And, 
looking  at  the  rate  now  in  question,  it  appears 
that  all  the  persons  tvho  are  claimants  are 
jointly  rated  by  their  respective  names :  and,  aa 
they  are  rated  for  premises  which  are  therein 
described  as  '*  factory, werehouse,  steam  engine, 
steam  pipes,  gearing  and  shafting,  and  gas 
pipes,"  and  it  appears  by  the  case  that  the 
factory  comprehends  all  the  rooms  Which  are 
occupied  by  each  of  the  claimants  respectively, 
each  claimant,  being  rated  for  the  whole  fac- 
tory, is  rated  for  that  part  of  it  which  he 
occupies' himself.  And,  as  to  the  annual  value 
of  the  property,  that  is,  of  the  whole  property 
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it  is  stated  expressly  in  the  rate,  as  is  also  the 
aoiount  of  the  rate  itself.  We  think,  there- 
fore,  that  each  occupier  !s  rated  in  respect  of 
the  premises  occupied  by  him,  within  the  mean- 
injr  of  the  act. 

The  fourth  question  submitted  by  the  revising 
barrister,  is,  whether  each  such  occupier  can 
be  held  to  have  duly  paid  the  said  rate  in  respect 
of  such  his  occupation,  part  of  the  rate  havinf( 
been  foregfone  in  respect  of  what  was  empty, 
and  the  whole  of  what  was  pud  having  been 
in  fact  paid  by  the  landlord. 

From  the  statement  in  the  case,  it  appears 
that  the  whole  of  the  rate,  with  the  exception 
of  what  was  allowed  for  the  portions  which 
were  empty,  was  actually  paid  by  the  landlord ; 
to  that  the  rate  must  have  been  paid  for  every 
part  of  the  premises  that  was  m  the  actual 
occupation  of  any  one:  and  the  real  question 
does  not  arise  upon  the  non-payment  of  the 
rate,  but  upon  the  payment  thereof  by  the 
landlord  under  an  agfreement  with  the  tenant. 

This  latter  question  has  accordinfi^ly  been 
•creed  before  us,  and  many  decisions  of  the 
Court  of  Kin^s  Bench  have  been  brouf;ht  in 
review,  in  which  the  question  has  been  whether 
ft  settlement  has  been  grained  by  payinj?  the 
public  taxes  or  levies  of  a  parish,  in  cases 
where  tlie  tenant  has  been  rated  but  the  rate 
has  been  paid  by  the  landlord.  It  appears, 
however,  to  us  to  be  unnecessary  to  consider 
the  analogy  which  those  cases  may  bear  to 
that  which  is  now  under  consideration,  inas- 
much as  there  is  one  circumstance  iu  the  pre- 
sent case  which  essentially  dislinf^uishes  it  from 
those  cited ;  for,  in  the  case  now  under  con- 
sideration, all  the  claimants  ai;e  rated  as  joint 
occupiers,  and  the  rate  is  paid  by  two  of  them ; 
not  by  one  who  is  a  stranger  to  the  rate,  as  the 
landlord  in  the  cases  referred  to  always  was : 
and  we  think  it  impossible  to  contend,  that, 
after  a  payment  of  the  whole  rate  by  any  one  of 
the  parties  so  jointly  rated,  the  fact  of  payment 
by  each  and  every  of  them  can  be  brought  in 
question  ;  but  that  such  payment  by  any  of  the 
parties  so  jointly  rated  must  enure  to  the  benefit 
of  all,  ^nd  is  virtually  a  payment  by  each. 
We  therefore  think  the  persons  rated  have 
paid  the  poor-rate  within  the  meaning  of  the 
■statute,  and  determine  that  the  decision  ^  the 
revising  barrister  was  right. 

Decision  aflSrmed. 

fTrisrht,  Appellant ;  Town  Clerk  of  Stock- 
pert,  ketpondent,     M.T.  1843. 

LEGAL  LYRICS. 

We  have  obtained  permission,  for  the  amuse- 
ment of  our  readers  during  the  Christmas  vu- 
cation,  to  present  them  with  the  followin}? 
'reply,  sent  by  one  of  our  professional  brethren, 
to  a  note  of  **  Refresher"  from  another,  re- 
minding him  of  a  verbal  invitation  which  he 
had  previously  ^iven,  to  spend  a  few  days  with 
biui  at  his  country  house  :— 

Now  know  all  men,  I  don*t  deny, 
lo  the  confab  we  had  between  us, 

Of  your  demand  upon  me  I 
Receiv'd  due  notice,  ore  tenta. 


But  I  resolv'd,  two  houn  ag«. 
Ere  of  yoor  Note  I  was  a  reader. 

To  pen  a  line  to  let  you  know, 
I  meant  to  file  an  Interpl^der. 

The  Goods  in  qnestioo,  (if  I  may 
So  call  my  Body  and  its  raiment,) 

Have  been,  upon  the  self-same  day, 
Demanded  by  another  claimant. 

Now,  as  it's  known  to  ev'ry  donee, 

I've  not  two  bodies  or  two  faces, 
I  cannot,  like  a  bird,  at  once 

Be  present  in  two  diff 'rent  places. 
It  foll'wiog  therefore  that  I  must 

To  one  demandant  make  denial, 
I'll  first  my  wig  and  robes  adjust. 

And  then  proceed  to  take  the  Trial. 
Now  we'll  snppose  that  we  have  beard 

The  evidence  and  oounaels'  speeches; 
While  this  one  strokes  his  band  and  beard, 

And  that  one  bitches  up  his  breeches. 

The  Judges  first  talk  o'er  the  Canse, 
While  each  to  each  his  bead  he  bounces ; 

And  then  the  Chief,  With  hems  and  haws. 
The  full' wing  Judgment  thus  pronouncea. 

'<New-elaim,  to  prove  not  his  the  loss, 
A  late  Refresher  now  produces ; — 

But  Hold-tight  shews  the  Goods  of  Ross 
Have  been  assign'd  to  prior  luei. 

'*  Now  New-claim,  as  it  seems  to  me. 
Against  Hold-tight    to    shew  his   gradge 
meant ; 

I  fear  too  very  much  that  he 
Intended  thus  to  snap  a  Judgment. 

"  For  though  the  debtor  Ross,  be  saw. 
To  please  both  sides  would  be  a  gainer. 

He  knew  said  Ross  was  l>ouad  hy  Uw, 
And  must  obey  his  first  Retainer. 

"  Yet  we,  as  Ross  was  wrong,  decade 
That  he  shall  doubly  pay  the  debt's-worth ; 

And,  when  he's  with  the  first  complied. 
We  grant  a  *  further  day'  for  PatawoRTB  ."• 
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We  are  clearly  of  opinion  that  the  project 
referred  to  by  our  correspondent  at  Leeds 
cannot  succeed.  It  has  been  already  partly 
tried  and  failed.  It  is  like  all  plans  of  cheap 
law  and  dear  injustice.  How  any  intelliirent 
persons  can  be  deluded  by  the  proposal  is 
marvellous. 

"  Studcns,"  who  will  be  21  on  the  day  after 
the  expiration  of  Easter  lerm  next,  cannot  be 
admitted  in  that  term,  but  must  necessarily 
wait  till  Trinity  term,  unless  the  judges  alter 
the  practice  of  admissions  in  open  court. 

A  letter  on  the  Mode  of  conducting  the  Ex- 
amination, from  "  A  Subscriber,"  is.  unavoida- 
bly deferred. 

We  are  obli<red  to  X.  X.  for  bis  suggestions, 
and  so  far  as  practicable,  will  carry  them  into 
effect. 

8ome  points  relating  to  the  practice  under 
the  Attorneys  and  Solicitors'  Act,  will  be 
noticed  in  an  early  number. 

•  The  name  of  the  country  house. 


Zht  ftegpftl  aNidetHer. 


SATURDAY,  DECEMBER  30,  1843. 


— —  *'  Qood  raBfrts  ad  sios 

P«ttinet«  ct  ocscire  malani  ett,  aglUmuB. 
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LETTERS 

TO  THE  LORD  CHANCELLOR,  ON 

THE  RECENT  LAW  REFORMS. 

Lktter  VL 
on  the  compensation  order. 

My  Lord, 
I  NOW  resume  tbe  consideration  of  the 
order  for  the  compensation  of  the  sworn 
clerks  and  other  officers  of  the  Court  of 
Chancery ;  and  I  propose,  with  your  Lord- 
ship's permission,  to  shew  that,  in  the  first 
place,  it  was  not  necessary  to  have  passed 
an  act  for  the  purpose  of  awarding  com- 
pensation, as  the  means  of  obtaining  the 
proper  compensation  were  ahready  provided 
for.  I  next  propose  to  shew  that  the  com- 
pensation order  may  be  revoked  by  your 
liOrdship.  if  you  should  see  fit ;  and  lastly, 
I  propose  to  consider  what  other  measures 
seem  to  be  in  the  power  of  the  suitors  of 
your  Lordship's  court,  for  the  remedy  of 
the  grievance  which  will  be  entailed  on  them 
by  this  order,  if  it  is  allowed  to  stand. 
And  in  doing  this,  I  can  assure  your  Lord- 
ship I  have  no  intention  of  uttering  one 
word  disrespectful  to  your  Lordship.  I  am 
quite  willing  to  believe  you  are  only  an  in- 
strament  in  the  hands  of  others  in  this 
matter ;  but  the  whole  subject  demands  the 
most  searching  inquiry,  as  it  appears  to  me 
to  involve  nodiing  less  than  the  existence 
of  a  court  of  equity  in  this  country. 

First,  then,  I  propose  to  shew  that  the 
means  of  obtaining  the  proper  compensation 
were  already  provided  for  by  a  previous 
statute.  The  act  to  which  I  refer,  was 
passed  at  the  dose  of  the  session  of  1840, 
and  is  the  3  &  4  Yict.  c.  94.  It  was  brought 
into  the  Lords  by  Lord  Brougham ;  was ' 
there  supported  both  by  your  Lordship  and 
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by  the  Lord  Chancellor,  then  Lord  Cotten- 
ham,  and  was  moved  by  the  Attorney  Gene- 
ral (then  Sir  John  Campbell)  in  the  House 
of  Commons.  This  act,  although  it  received, 
in  no  stage,  any  opposition  in  either  house, 
by  no  means  passed  in  silence ;  and  more 
especially  on  its  being  committeed  in  the 
House  of  Commons,  it  was  the  occasion  of 
a  very  interesting  debate,  as  I  shall  hereafter 
notice ;  but  first,  1  beg  to  state  the  purport 
of  the  act.  By  the  first  section,  after  re- 
citing that  it  would  contribute  to  the  di- 
minishing the  expense  and  delay  in  suits  in 
the  Court  of  Chancery,  if  the  process,  plead- 
ings, and  course  of  proceeding  therein  were 
in  some  respects  altered,  but  that  this  cannot 
be  conveniently  done,  otherwise  than  by 
rules  and  orders  of  the  Judges  of  the  Court, 
to  be  made  from  time  to  time,  it  is  enacted 
that  the  Lord  Chancellor,  with  the  advice 
and  consent  of  the  Master  of  the  Rolls  and 
Vice  Chancellors,  or  one  of  them,  may  at 
any  time  within  five  years  from  the  passing 
of  the  act,  make  such  alteration  as  they 
may  see  fit,  (among  other  things)  "  in  the 
form  of  writs  and  commissions,  and  the 
mode  of  sealing,  issuing  and  executing,  and 
returning  the  same,  and  also  in  the  form  and 
mode  of  filing  bills,  answers,  depomtipna, 
affidavits,  and  other  proceedinga ;'^  and  ''in 
the  form  and  mode  of  drawing  np  entries 
and  enrolling  orders  and  decrees,  and  of 
making  and  delivering  copies  of  pleadings 
and  o3ier  proceedings,  and  to  nuike  such 
regulations  as  to  the  taxation,  allowance, 
and  payment  of  costs,  and  for  altering,  su- 
perintending, controlling  and  regulating 
the  business  of  the  several,  offices  of  the 
court,*'  as  they  should  see  fit.  And  by 
s.  4,  after  reciting  that  the  emolnments  of 
some  of  the  officers  of  the  court  might  bo 
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dimiiUBhed  by  the  operation  of  tbe.act,  or 
by  the  roles  and  orders  to  be  made  there- 
nndet,  it  is  enacted  that  it  tball  be  lawful 
for  the  Lords  of  the  Treasury,  after  any 
daim  for  compensation  shall  have  been 
made,  "  by  ezaminatiflfn  on  oath  or  other- 
wise, to  inquire  ^hetker  any,  and  if  ti^, 
what  compensation  ought  to  be  made  to 
any  officer  or  person  chdming  vuch  com- 
pensation, the  said  commissioneEs  having 
regard  to  the  conditidns  on  whtth  the  n^oini- 
ment  of  any  such  officer  was  made  ;  all  such 
compensation,  whether  annual  or  gross,  to 
be  paid  by  the  Accountant  General  out  of  the 
Suitors'  Fund*'  (not  the  Suitors'  Fee  Fund). 
This  act  was  confirmed  and  amended  in  a 
matter  not  important  to  the  present  point, 
by  an  act  of  the  next  session  of  parliament, 
in  the  year  1841,  (4  &  5  Vict.  c.  52). 

Now>  my  Lord»  I  conceive  it  will  not  be 
disputed  that  these  acts  gave  sufficient 
power  to  the  Lord  Chancellor  to  remodel 
the  offices  of  the  court  and  to  compensate 
its  officers,  and  of  course,  among  others,  the 
nix  clerks  and  sworn  clerks ;  but  I  now 
proceed  to  shew  that  the  compensation 
clause  I  have  just  alluded  to  was  passed  for 
the  express  purpose  of  providing  for  these 
officers.  On  going  into  committee  on  the 
bill,  Mr.  Pemberton  made  the  memorable 
speech  as  to  the  six  clerks  and  sworn  clerks 
to  which  I  have  already  referred,  and  when 
the  bill  was  in  committee,  I  find  from  Han- 
sard's Debates,  that  the  following  conver- 
sation took  place  on  the  words  ''and  a£ 
makine  and  delivering  copies  of  pleadings 
and  other  proceedings  "  being  read. 

*'  Mr.  Aglionhy  stated,  that  he  doubted 
whether  the  judges  would  act  upon  this 
part  of  the  biU,  and  that  part  which  autho- 
rized them  to  direct  payment  into,  ''the 
Suitors'  Fee  Fund«"  of  the  copy  money  now 
received  by  any  of  the  officers  for  their  own 
use,  inasmuch  as  this  could  not  be  done 
efiectually  without  very  largely  interfering 
with  the  emoluments  of  the  six  clerks  and 
clerks  in  court,  he  wisl^ed  to  know  how  this 
was. 

"  Mr.  Jfames  Stewart,  stated,  that  to  meet 
this  difficulty  he  had  prepared  a  clause  for 
.  allowing  compensation  to  the  officers  whose 
emoluments  might.be  afiected  under  this 
act,  which  he  would  propose  when  this  was 
gone  through. 

''  On  the  clauses  being  gone  through,  Mr. 
Stewart  proposed  the  audition  of  his  clause 
for  compensation  "to  the  officers  who 
might  be  afiected  by  the  provisions  of  the 
act."  He  stated  that  he  eonceived  that 
the  bill  would  be  ineffectual  without  it, 
inasmuch  as  the  operation  of  the  act,  if 


properly  and  effectually  carried  out,  would 
deprive  the  six  clerks  and  derks  in  court 
of  a  large  proportion  of  their  fees,  and  it 
was  impossible  to  expect  that  the  judges 
would  do  this,  unless  some  means  were 
sffordtd  to  the  officers  of  obtaining  a  fair 
eompensatioik 

"  Mr.  Femberton  stated,  that  the  cLaoae 
proposed,  would,  in  his  opinion,  be  a  verj 
useful  one.  He  understood  that  several  of 
the  cterkd  in  court  had  paid  large  sums  of 
money  for  their  places.  He  thought  it, 
therefore,  reasonable  that  such  a  clause 
should  be  added. 

"  The  Attorney  General  agreed  that  this 
was  a  very  necessary  clause,  and  would 
facilitate  the  carrying  out  the  bill  in  a 
complete  and  effectual  manner."  See 
Hansard's  Deb.,  vol.  55,  pp.  1343  —  1344. 

I  submit  then,  my  Lord,-  that  I  have  nov 
shewn  that  there  were  already  the  means  in 
your  Lordship's  power  of  providing  the 
proper  compensation  for  these  officers.  I 
do  not  dispute  that  they  should  receife  a 
fair  and  proper  compensation.  If  they  had 
paid  any  money  for  their  offices,  not  only 
should  it  have  been  returned,  but  the  mea- 
sure should  have  been  given  them  without 
stint,  pressed  down  and  flowing  over.  But, 
my  Lord,  there  are  the  most  important 
differences  between  the  compensation  clause 
in  the  3  &  4  Vict.  c.  94,  and  the  clause  iu 
the  5  &  6  Vict.  c.  103.  By  the  former,  the 
compensation  is  referred  to  the  Lords  of  the 
Treasury,  the  proper  tribunal  for  compen- 
sation ;  by  the  latter,  it  is  referred  solely  to 
the  Lord  Chancellor,  a  course  never  before 
taken,  and  varying  from  that  of  the  acts 
passed  in  the  same  month  and  the  same 
year,  1842,  the  Bankruptcy  and  Lunacy 
Acts,  in  both  of  which  the  compensation  is 
directed  to  be  referred  to  the  Treasury. 
By  the  3  &  4  Vict.  c.  94,  there  was  to  be 
an  investigation  on  oath  as  to  the  amount 
received.  In  the  5  &  6  Vict.  c.  103,  there 
is  no  such  check  given.  By  the  first  act, 
there  may  be  an  inquiry  in  the  first  place 
if  any  compensation  be  proper,  which 
would  have  let  in  the  whole  question  of  the 
tenure  of  the  office,  the  amount  of  the  fees 
paid,  the  peculiar  state  of  the  causelist, 
the  particular  services  rendered,  and  the 
appointment  to  other  offices  in  lieu  of  the 
abolished  offices.  By  the  latter  act,  all 
these  questions  are  shut  out :  there  is  no 
protection  whatever  to  the  public,  but  claims 
the  most  unjust  and  preposterous,  are  to  be 
the  basis  on  which  the  compensation  is  to 
proceed,  as  will  be  seen  by  attending  to  the 
following  considerations,  among  others :  — 
1.   The  claims  of  persons  are  entertained 
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vho  are  not  ptopeily  officers  of  the  court 
at  alJ,  who  are  admitted  to  compensation 
uuder  the  word  "  agent,"  that  i$  to  say, 
the  elerkfi  emphiyed  by  the  sworn  clerks, 
who  might  have  been  removed  at  pleasure. 
I  need  not  mention  the  names,  as  this  is 
inyidiotts,  but  their  names  wijl  be  seen  by 
referring  to  the  order.  2.  In  ^wing  these" 
claoses,  it  was  assumed  that  all  the  fees  of 
the  sworn  clerks  were  actually  ;9m<i  to  them, 
vhereas  it  is  notorious  that  many  of  the 
svom  clerks  had  debts  outstanding  to  the 
amount  of  30,000/.  and  40,000/.,  a  great 
portion  of  which  were  bad  deht$     3.   In 
taking  the  average  under  the  dauses,  it  was 
assumed  that  the  fees  paid  were  necessarily 
paid  to  the  particular  persons ;  whereas  they 
were  a  floating  business,  which  mi^t  have 
been  transferred  to  any  other  of  the  sworn 
clerks,  amounting  in  number  to  sixty ;  the 
great  bulk  of  the  business  being,  in  fiict, 
moreable,  and  resemUine,  as  much  as  pos- 
sible, the  business  of  a  soucitor ;  and  there- 
fore not  properly,  except  to  a  certain  extent, 
coming  within  the  principle  of  compensa- 
tioa  hitherto  recognised.     4.  The  average 
of  years  being  confined  to  three,   being 
iimpW  the  three  years  most  favourable  for 
the  officer,  renders  it  impossible  to  do  jus- 
tice to  the  pnblic.     5.  Ilie  half  compensa- 
tion to  executors,  for  seven  years  after  the 
death  of  the  sworn  derk,  is  obviously  un- 
JQit.    If  the  sworn  derks'  office  had  not 
been  touched,  he  could  only  have  been  en- 
titled to  its  emoluments  for  his  life,  why 
then  should  the   compensation  for  these 
emoluments  be  carried  beyond  this  period? 
These,  my  Lord,  are  some  of  the  considem- 
tions  which  sug^t  themselves  as  shewing, 
that,  doing  justice  to  all  parties,  it  is  im- 
possible to  award  fair  and  proper  compen- 
sation under  the  act  of  the  5  &  6  Vict. 
Bot  of  this  I  am  satisfied,  that  your  Lord- 
ship, and  every  dispassionate  person,  has 
long  since  been  willing  to  admit,  and  that 
I  am,  therefore,  labouring  a  point  which 
need  not  be  proved ;  but  what  1  have  wished 
to  establish  is,  that  previous  to  this  latter 
act,  your  Lordship  had  power  to  have  com- 
pensated the  six  clerks,  sworn  clerks,  and 
other  officers  of  the  coiut,  under  the  3  &  4 
Vict.  c.  94, 

I  now  b^  to  inquire  further,  whether 
this  power  has  been  taken  from  your  Lord- 
ship by  the  5  &  6  Vict.  c.  103.  I  trust  I 
may  be  able  to  satisfy  your  Lordship  that 
It  has  not  even  on  the  letter  of  the  act  it- 
«lf,  and  that  it  is  atill  competent  for  your 
Lordship  to  revoke  the  compensation  order 
of  the  6th  December,  which  I  am  sure  has 
been  nnwiliingly  wrung  from  you.  , 


I  will  assume,  then,  that  under  the  act  pf 
3  &  4  Vict.  c.  94,  your  Lordship  has  t^e 
power  to  deal  with  the  offices  of  die  sworn 
clerks  and  other  officers,  and  to  compensate 
them.  Then  came  the  act  5  &  6  Vict. 
c.  103,  with  these  compensation  clauses, 
under  which  your  Lordship's  order  of  the 
6th  December  was  made;  but  of  course 
this  act  must  be  construed  by  its  other 
clauses,  and  I  find  at  least  two  other  clauses 
which,  I  submit,  are  very  important  ones 
in  this  matter.  The  first,  my  Lord,  is  the 
32nd,  by  which  it  is  enacted  that  any  order 
fur  the  time  being,  under  this  act, "  may  from 
time  to  time  be  awnullsd,  ALTBBsn,  oa 
VAaiBD  by  the  like  authority  by  which  any 
such  order  or  orders  shall  have  been  made/* 
and  new  orders  may  be  made  by  the  same 
authorities. 

But  if  the  new  order  must  be  entirely 
governed  by  the  compensation  clauses,  what 
benefit,  it  may  be  said,  would  there  be  in 
annulling  or  varying  the  old  one  ?  Very  little, 
indeed,  but  there  is  another  important 
clause,  (which  is  the  last,  except  the  formal 
clauses,)  sect.  36,  which  is  as  follows  :-* 
"  Provided  always^  and  be  it  enacted,  that 
nothing  in  this  act  contained  shall  be  con- 
strued to  affect  the  general  powers  vested  in 
the  Lord  ChaweUor,  xiTHsa  solslt  or 
OTHXBWiSB,  tfiMCrr  any  former  act" 

So  tha^  my  Lord,  this  act  was  not  in- 
tended to  take  away  the  general  powers 
vested  in  your  Lordship,  the  Master  of  the 
Rolls,  and  Vice  Chancellor,  by  the  stat.  3 
&  4  Vict.  c.  94,  which  rides  over  all  the 
powers  given  to  your  Lordship  by  the  latter 
act. 

I  humbly  submit,  then,  that  your  Lord- 
ship has  the  power  not  only  to  annul  the 
compensation  order,  but  to  vary  it  with  re- 
ference to  the  previous  powers  vested  in 
you  by  the  statute  3  &  4  Vict.  c.  04 ;  and  if 
this  course  were  taken,  I  am  quite  satisfied 
that  various  persons  who  are  now  chuck- 
ling under  their  presumed  gains,  would 
soon  be  brought  to  hear  reason,  and  once 
more  be  ready  to  submit  all  their  vested 
rights  to  a  fair  and  reasonable  adjudication, 
in  which  proper  and  just  claima  of  all  parties 
concerned  may  be  provided  far. 

And  now,  my  Lord,  I  trust  I  have  pressed 
this  matter  on  your  Lordship  in  no  improper 
way,  and  I  do  implore  you  to  consider  it. 
If  I  had  any  hostfia  feeling  to  your  Lord- 
ship, I  would  say,  allow  the  order  to  stand; 
allow  the  ill-feelkig  oi  the  profession  to 
continue  and  accmnulajte ;  alk)w  the  indig*. 
nation  of  the  suitor  to  gaUler  into  a  doud 
over  your  head,  without  an  attempt  to  dis- 


164 


Th€  Property  Lawyer. 


pene  it:  but  as  your  Lordship's  humble 
admirer,  I  entreat  you  to  revoke  the  order. 
If,  however,  your  Lordship  should  other- 
wise determine,  there  are  some  other  modes 
of  remedy  still  in  the  power  of  the  suitor 
of  the  Court,  into  which  I  shall  reluctantly 
inquire  in  my  next,  and,  I  trust,  last  letter 
on  the  subject. 

I  have  the  honour  to  be. 
My  Lord, 
Your  Lordship's 

Most  obedient  Servant, 
A  Practitioner. 


THE  PROPERTY  LAWYER. 

APPORTIONMENT. 

By  the  apportionment  act,  4  W.  4,  c.  22, 
(printed  8  L.  0.  161,)  it  is  enacted  that  all 
rent-charges  and  other  rents,  annuities, 
pensions,  dividends,  &c.,  made  payable  at 
fixed  periods,  under  any  instrument  which 
shall  come  into  operation  after  the  passing 
of  this  act,  shall  be  apportioned. 

In  re  Markhy,  4  Myl,  &  C,  the  Lord 
Chancellor  seems  to  have  considered  that 
the  words  "  instrument  executed  after  the 
passing  of  the  act,"  referred  not  to  the  in- 
strument settling  the  estate,  but  to  the 
lease  or  other  instrument  creating  or  evi- 
dencing the  rent,  or  other  yearly  payment. 
In  a  late  case,  a  life  estate  in  realty  was 
created  by  a  deed  in  1787.  The  estate 
was  sold,  and  invested  in  1821,  in  consols. 
The  tenant  for  life  died  on  the  8th  of  De- 
cember, 1841,  and  Lord  Laugdale,  M.  R., 
held  that  the  executors  were  not  entitled 
to  an  apportionment  of  the  dividends  un- 
der the  statute. 

MARKS   AND   TITLES. 

We  have  recently  stated  the  law  on 
tradesmen's  marks  and  titles  :  we  now  add 
the  following  case. 

The  declaration  stated  that  the  plaintiff, 
a  manufacturer  and  exporter  of  iron,  had 
for  many  years  been  accustomed  to  mark 
iron  manufactured  by  him  for  the  Turkish 
market,  with  the  letters  W.  C.  inclosed 
within  an  oval  figure,  and  bad  gained  great 
reputation  on  account  of  the  excellent 
quality  of  the  iron  so  manufactured  and 
marked  by  him  ;  and  that  the  defendants 
wrongfully  and  fraudulently  manufactured 
iron  of  similar  form,  and  stamped  the  same 
with  a  stamp  or  mark  in  imitation  of  the 
plaintiff's  mark,  consiBting  of  the  letters 
W.  O.  inclosed  within  an  oval  figure,  which 
last  mentioned  mark  the  defendants  well 
knew  to  be  in  imitation  of  and  similar  in 
appearance  to  the  plaintiff's  mark,  and  was 


so  used  by  them  in  order  to  denote  that 
the  iron  so  marked  was  of  genuine  maoa- 
facture  of  the  plaintiffs,  and  wrongfully 
and  fraud^ilently  sold  the  same  as  and  for 
iron  manufactured  by  the  plaintiff.  At  the 
trial,  the  vdtnesses  for  the  plaintiff  stated 
that  the  W.  O.  was  very  likely  to  be  mis- 
taken for  W.  C,  when  the  impression  of 
the  die  was  imperfect,  or  the  iron  had  been 
exposed  to  the  air ;  and  that  more  especi- 
ally the  people  in  Asia  Minor,  who  were 
the  principal  consumers  of  the  iron  in  ques- 
tion, were  likely,  from  their  ignorance  of 
the  English  character,  to  be  deceived  hy  it. 
For  the  defendants  several  witnesses  stated 
that  it  wna  usual  for  iron  manufacturers  to 
mark  iron  according  to  orders  received 
from  the  purchasers  ;  and  it  was  proved 
that  all  the  iron  marked  by  the  defendants 
with  the  mark  so  complained  of,  had  been 
marked  in  obedience  to  directions  received 
from  the  merchants.  Two  points  were 
left  to  the  jury  :  first,  whether  the  mark 
used  by  the  defendant  so  closely  resembled 
the  mark  of  the  plaintiff  as  to  be  calculated 
to  deceive  persons  of  ordinary  skill  and 
care,  and  to  induce  them  to  believe  that  the 
iron  so  marked  and  sold  by  them,  was  iron 
manufactured  by  the  plaintiff:  secondly, 
whether  such  mark  was  so  used  by  the  de- 
fendants with  a  fraudulent  intention  to 
procure  their  iron,  to  be  received  in  the 
market  as  iron  of  the  plaintiff's  manufac- 
ture, or  bond  fide  in  the  execution  of  foreign 
orders.  The  jury  having  found  for  the  defen- 
dants, and  the  learned  judge  asserting  that 
he  was  not  dissatisfied  with  the  verdict,  the 
court  held  that  the  direction  was  correct,  and 
refused  to  grant  a  new  trial.  Crawshay  v. 
Thompson,  5  Scott,  562. 


PRODUCTION  OP  LESSOR  8  TITLE. 

There  was  formerly  considerable  doubt 
whether  on  an  assignment  of  a  lease,  the 
assignor  was  bound  to  produce  the  original 
lessor's  title.  In  George  v.  Pritrhard,  R.  &  M. 
219,  Abfjoit,  C.  J.,  at  Nisi  Prius,  held,  in 
an  action  by  the  vendee  against  the  vendor 
of  a  lease  for  the  deposit,  that  the  vendor 
is  not  bound  to  produce  his  lessor's  title, 
without  an  express  stipulation  for  that  pur- 
pose, and  he  considered  the  cases  in  equity 
as  deciding  merely  that  a  vendor  on  a  bill 
for  a  specific  performance  could  not  compel 
a  purchaser  to  take  a  lease,  without  shewing 
the  lessor's  title.  The  cases  in  equity  how- 
ever, did  not  warrant  this  opinion.  See 
ffhile  V.  Foljambe,  1 1  Ves.  337  ;  Deverall 
V.  Bolton,  18  Ves.  505  ;  and  Ftldes  v.  Hooker, 
2  Meriv.  424  ;  and  Purvis  v.  Rayen,  9  Pri. 
488,  in  which,  Richards,  C.  B.,  after  great 
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conaidewtion,  and  evidently  after  consulta- 
tion with  Lord  Eldon,  C,  held,  that  the 
purchaser  of  the  residue  of  a  term  for 
years,  from  a  vendor  in  possession,  had  a 
right  to  call  for  the  lessor's  title.  And 
subsequently  in  Souter  v.  Drake,  5  B.  &  Ad. 
992,  2  N.  &  M.  40,  Lord  Demnan,  C.  J., 
and  the  Court  of  Queen's  Bench  hdd  that 
in  every  contract  for  the  sale  of  an  existing 
lease,  there  is  an  implied  undertaking  by 
the  vendor,  (if  the  contrary  be  not  ex- 
pressed,) to  make  out  the  lessor's  title  to 
demise,  and  without  shewing  such  title,  the 
vndor  cannot  maintm  an  action  at  law 
against  a  purchaserfor  refusing  to  complete 
the  purchase.  "We  come  to  the  conclu- 
sion," said  his  Lordship,  **  that  unless  there 
be  a  stipulation  to  the  contrary,  there  is  in 
eveiy  contract  for  the  sale  of  a  lease,  an 
impUed  understanding  to  make  out  the 
lessor's  title  to  demise  as  well  as  that  of 
the  vendor  to  the  lease  itself,  which  implied 
undertaking  is  available  at  law  as  well  as  in 
equity,  and  we  cannot  adopt  the  distinc- 
tion acted  on  in  George  v.  Pritchard/*  The 
point  has  still  more  recently  come  before 
the  Court  of  Conmion  Pleas,  when  Tindal, 
C.  J.,  on  the  last  case  here  cited,  said,  "  I 
think  it  is  impossible  to  get  over  so  distinct 
an  authority  as  that ;  it  lays  it  down  broadly 
that  in  every  contract  for  the  sale  of  a  lease- 
hold, there  is,  in  the  absence  of  an  express 
stipulation  to  the  contrary,  an  implied  un- 
dertaking on  the  vendor's  part  to  make  out 
the  lessor's  title  to  demise."  In  the  same 
case  it  was  also  held,— the  purchaser's 
solicitor  having  written  to  the  vendor's  so- 
licitor, that  unless  certain  proofs  of  title 
were  adduced,  the  purchase  must  go  off— 
that  ibis  did  not  preclude  the  purchaser 
from  niaintaining  an  action  for  the  expences 
he  had  been  put  to  in  ivestigating  the  title. 
Hall  V.  Betty,  5  Scott,  508. 

RULES  OF  PRACTICE  AND  PROFBS- 
SIGNAL  CHARGES. 

It  will  be  nsefol  to  many  of  our  readers  to 
know  the  rules  of  practice  and  professional 
charges  relating  principally  to  conveyancing^ 
Imsinest  which  are  recognized  by  respectable 
prsctiiioners.  We  are  enabled  to  give  the  fol- 
lowmg  from  the  Rules  of  the  Plymouth  Law 
Society:— 

ABSTRACTS. 

If  charge  for  ins^ctions,  not  to  ex-  £,  s,    H. 

ceed  0  13    4 

Drawing  and  fair-copying  abstract ; 

raieably  per  brief  sheet  ..  '..  0  10  0 
Vendor's  and  purchaser's  solicitors 

to  charge  their  respective  clients 
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for  attending  when  abstract  eom-  jl^ 

pared  with  tMe  deedi;  rateably 

per  hour 0    6    6 

Purchaser's  solicitor,  for  perusing 
abstract,  every  three  sheets        ..068 

Copy  of  observations  on  title  for 
vendor's  solicitor,  per  folio         ..006 

N.B.— The  same  charges  allowed  if 
abstract  laid  before  counsel. 

The  solicitor  to  the  party  actunlly 
holding  the  deeds  is  to  be  solely 
entitled  to  the  preparation  of  the 
Abstract. 

It  is  deemed  altogether  irregular  for 
the  vendor's  or  mortgagee's  soli- 
citor  to  hand  the  title  deeds  to  the 
purchaser's  or  mortgagee's  soli- 
citor to  inspect  ths  title,  in  lieu 
of  furnishing  him  with  an  abstract 
of  title. 

Where  the  terms  of  an  agreement 
for  sale  or  purchase  preclude  the 
rendering  of  any  other  than  a 
stock  abstract,  it  shall  be  consi- 
dered irrejfular  for  the  purchaser's 
solicitor  to  take  a  copy  in  lieu  of 
bespeaking  it  from  the  vendor^s 
solicitor. 

Where  an  abstract  is  with  the  deeds, 
the  solicitor  holding  them  shall  be 
entitled  to  charge  only  for  a  copy 
to  furnish. 

ASSURANCES. 

upon  sales  of  estates  or  other  pro- 
perty by  auction,  private  contract, 
or  in  any  other  manner  whatever, 
taking  place  after  the  Ist  day  of 
January,  1842,  the  conveyance  or 
assignment,  and  other  deeds  of 
assurance,  are  to  be  invariably 
prepared  by  the  purchaser's  soli- 
citor, and  on  every  agreement  for 
sale,  the  vendor's  solicitor  shall 
distinctly  inform  the  purchaser  of 
such  rule,  and  also  state  on  de- 
livery of  the  abstract  that  it  is  de- 
livered for  perusal  by  his  attorney. 

Fee  as  to  instructions  for  convey- 
ance, assignment,  transfer,  re- 
lease from  trusts,  or  other  assur- 
ance, not  being  a  mortgaj^e  or 
annuity  deed,  (not  including  extra 
attendances)  not  to  exceed         . .    0  13    4 

Drawing,  \s,  4d, ;  fair  copv,  6d  -, 
and  engrossing,  Sd, ;  per  folio  . .    0    2    6 

Where  counsel  draws  the  draft,  and 
his  fees  aire  charged,  the  solicitor 
only  to  charge  for  himself  at  2t, 
per  folio. 

For  perusing  draft  of  every  deed  ; — 

If  not  exceeding  thirty  folios  ..110 
For  each  additional  skin  of  fif- 
teen folibs,  and  so  rateably  ..050 

For  every  abbreviated  copy  to  be 
kepi;  per  folio-  ..         ..         ..004 

For  every  full  copy,  and  for  every 
attested  copy ;  do.  ..006 

Each  solicitor  who  peruses  a  draft 
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is  entitled  to  take  au  ahbre^ted  £    s, 

opy 

self,  under  the  circutnstances  of 


copy  to  keep ;  ii  rctitiD^  with  iiim- 


each  particular  case,  whether  he 
will  take  such  copy,  or  in  lieu  of 
it  be  satisfied  with  makiofi:  an  ex- 
tract, or  some  minute  of  the 
transaction. 

Examiuation  of  the  in^rossment 
with  draft  by  the  solicitor  not  pre- 
paring the  conveyance;  per  skin 
of  fifteen  folios,  and  so  rateably  ..034 

At  tendances  on  settling  purchase,  to 
be  charged  for  as  ordinary  atten- 
dances. 

The  vendor  and  purchaser  will  h.iTe 
to  pay  res|iecti?ely  for  all  matters 
which  are  in  the  province  6f  theif 
respective  solicitors. 

If  a  term  has  never  been  assigned  to 
attend  the  inheritance,  the  ven- 
dor must  bear  the  expense,  not 
only  of  deducing  the  title,  but  also 
of  an  assignment  of  the  term  to 
a  trustee  of  the  porchaser's  nomi- 
nation, to  attend  the  inheritance. 

In  case  of  a  term  attendant  on  the 
inheritance  being  reouired  to  be 
assigned  to  a  trustee  tor  the  pur- 
chaser, the  vendor's  solicitor  is 
bound  to  procure  the  approval 
and  execution  of  the  assignment 
by  the  vendor,  and  by  the  trustee 
of  the  term,  at  the  expense  of  the 
vendor,  such  assignment  having 
been  prepared  at  the  expence  of 
the  purchaser  by  bis  solicitor. 

If  a  married  woman  joins  in  a  con- 
veyance, the  costs  of  the  memo- 
randum, certificate,  commission- 
ers' fees,  and  other  incidental  ex- 
penses  fall  on  the  vendor,  unless 
otherwise  stipulated. 

The  purchaser's  solicitor  is  to  attend 
at  the  office  of  the  vendor's  soli- 
citor, with  tbe  abstract  for  exa- 
mining the  deeds ;  and  all  pur- 
chases are  to  be  settled  at  the  office 
of  the  vendor's  solicitor^  unless 
otherwise  agreed. 

The  purchaser's  solicitor  sLall  be 
entitled  to  require  from  the  ven- 
dor, at  the  letter's  expense,  a 
legiil  declaration,  that  he  has  not, 
and  according  to  the  best  of  hia  * 
knowledge  no  ancestor  or  devisee 
to  him  has  sold,  settled,  mort- 
gaged, or  incumbered  the  pro- 
perty, and  that  there  are  no  out- 
standing unsatisfied  judgments, 
anntuties,  crown  debts,  or  incum- 
brances, except  such  as  appear  on 
the  abstract,  or  have  been  other- 
wise disclosed  in  writing  to  tbe 
purchaser  or  his  solicitor. 

ATTfeNDANCSS. 

Fur  every  necessary  attendance  on 
a«f  matter  unconnected  with 
common  law,  per  hour..        ..068 


For  journey,  self,  per  day  of  iix  £  i.    tf. 
houri  (besitlea  travelling  and  other 
expenses) 2    8    0 

If  a  loorney  be  fidceii  to  and  from 
Exeter,  or  any  equal  distance  from 
Plymouth,  and  it  be  performed 
within  a  single  day,  to  be  charged    3    3    0 

Ghargea  for  clerks,  one-half  the 
above         

CASKS. 

Instructions  not  to  exceed  . .    0  13    4 

Drawing,  per  brief  sheet     . .         ..068 

Copy  0    3    4 

For  copies  of  all  docsmettte  to  ae- 
compaoy  case,  per  folio  .  •        . .    0    0  •6 

PBS8  on  CONTRACT. 

Aifnot  of  eondUiont^  eacltaipe  o/cotis  ef 
stamping. 
If  purchase  money  under  j£lOO     . .    0  10    6 
•  _        _        —       £260     ..110 

—  —        —       £700     ..220 

—  —        above      „      ..330 
For  attending  sal«»   in    FlymOoch, 

whatever  the  ntmber  of  lota,  if 

the  property  of  one  vendor        ..    1     i    0 

CONDITIONS  OP  CALK. 

For  drawing  and  fair  copy. 

If  concise 110 

If  special,  not  to  exceed     ..220 

DEMISES  AND  AGREEMENTS. 

All  leases  are  to  be  prepared  by 

landlord's  solicitor. 
Demises  and  agreements,  to  be  char- 
ged as  conveyances,  at  per  folio  ..026 
Engrossing  counterpart,  at  per  folio    0    10 

Fee  as  instnictiona 0    6    8 

Execution    according    to    circum- 
stances. 
In  tlie  absence  of  any  express  stipu- 
lation, the  lessee  pays  both  for 
lease  and  counterpart. 

LETTERS. 

Common  letters  (short)       . .         ..030 

Others  ..060 

Very  speclkl  according  to  circum- 
stances. 

(Exclusive  of  postages.) 

MISCELLANEOUS. 

For  every  search  for  deeds  or  other 
documents 0    6    8 

Indentures  of  apprenticeship,  filliog 
up 0  10    0 

Notice  to  quit  (including  instruc- 
tions, notice,  copy,  and  at^rvice) 
in  Plymouth         0    7    6 

All  other  notices  to  be  charged  for 
drawing,  at  per  folio,  U.;  and  for 
copy,  at  per  folio,  6d,  ..016 

And  for  duplicate  copy,  at  per  folio    0    0    6 

MORTGAGES,  ANNUITY,  DEEDS,  &€. 

In  case  of  mortgage,  the  necessary 
deeds  are  to  be  |»repared  by  the 
mortgagee's  solicitor,  who  shall 
receive  all  the  chaiiees  for  the 
business  trtnsacied  by  him» 
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Ifi7 


ProcprtlioB  fec»  or  commiMioD  on   Jt  #•  d. 
nhuiasng  loan  s  on  mortgage  (by 
12  Anne,  sr.  2,  c.  16,  s.  2),  per 

cent.  0    5    0 

I       On  ainnuicy  (by  63  Geo.  3,  c.  141,  8. 

9).  percent 0  10    0 

Where  there  are  two  Bolicitort,  the 
aolicitor  to  the  lender  is  entitled 
to  the  procaration  fee ;  but  if  a 
solkitor  charge  it,  be  is  not  enti- 
tled to  any  distinct  charge  for  at- 
tendances prior  to  preparin^f  the  • 
tieed  I  hot  when  a  loan  Is  con- 
tracted wifhont  the  intervention 
of  the  mortgaf^ee's  solicitor,  he  is 
not  entitled  to  such  fee. 

The  morti^aj^ee's  solicitor  shall  be 
entitled  to  cliaixe  against  the 
moTtf^ngor  forintructions  for,  and 
preparation  and  service  of  notice 
to  pay  off  mortgraKe-money. 

The  mort^f^or's  solicitur  in  enti- 
tled to  prepare  the  re-conveyance. 

When  notice  to  pay  off  has  been 
f ivea,  and  the  mortfraf^r  finds  a 
transferee,  th«  latter^s  sirficitor  is 
to  prepare  the  transfer  at  the 
mortgsgipor's  expense. 

In  the  absence  of  any  stlpnlation 
betireen  the  parties  on  tne  sub- 
jtct,  the  solicitor  of  an  intended 
monitor  shall  be  deemed  in 
propriety  to  be  personally  liable 
to  the  intended  inortgaf(ee's  soli- 
citor, for  his  reasonable  costs  ind- 
deot  to  a  u)ortga)(e  transaction, 
which  shall  have  eventuallv  gone 
offwithont  the  fault  of  the  intend- 
ed mortgagee  or  bis  solicitor. 

PEOBATBSy  AMD  ADKf  NiaTllATIONa. 

SoUcitor'i  feeaon  obtavung  Probate 
or  Admioiatration ; — 
If  tffecta  sworn  under  ^£300        0  10    0 

—  —        —         j!f400        0  13    4 

—  —  —  jglOOO  1  I  0 
For  every  jglOOO  beyond  the  first  0  6  0 
And  Jtbh$,  to  be  the  maximum. 

The  abov«  fees  are  inclusive  of  the 
usual  charges  for  instructions  for 
commiasion,  filling  io  blanks,  at- 
tending execution  thereof,  letters 
to  Proctor,  and  incidental  attend- 
ances. 

For  aOeodiog  execation  of  the  com- 
mission I 
IfeffecM  sworn  under  je460       0    6    8 

—  -  above 0  13    4 

Coamiasioner'a  tee  $*— 

If  effecto  sworn  under  ^£450  0  10  6 
...        ^  above \    1    0 

8ITTLKMBNT8. 

It  is  the  province  of  the  lady's  «o- 
Udlor  to  prepare  all  the  deeds  re- 
quisite for  carrying  into  effea  the 
proposalii  for  a  marriage  settle- 
ment, except  such  deeds  as  may 
be  requited    for  perfecting   the 


gentleman's  title  to  any  property  d  #.  4. 
intended  to  lis  brought  mto  set- 
tlement on  his  party  which  last 
mentioned  deeds  are  to  be  pre- 
pared by  his  own  solidtor,  and 
the  whole  are  to  be  at  his  own  ex- 
pense !— and  when  a  settlement  is 
made  after  marriage  for  carrying 
into  effect  articles  made  before 
marriage,  such  settlement  is  to  be 
prepared  by  the  solicitor  of  the 
wife. 

WILL9. 

At  per  brief  sheet 0  10    0 

Or,  at  per  folio        0    2    0 

N.B. — All  disputed  matters  of  prac- 
tice, either  connected  with  the. 
aforegoing  regulations,  or  not 
embraced  by  them,  arisiiig  be- 
tween members  of  the  society,  or 
between  a  member  and  some 
other  practitioner,  shall,  on  the 
requisition  of  sudi  members  or 
member,  be  referred  for  decision 
to  the  president  and  two  of  the 
committee,  for  the  time  being, 
who  are  to  be  selected  by  the 
president,  but  an  appeal  from 
such  decision  may  be  made  to  a 
general  meeting. 

aucTioNxxn's  fxis. 

To  be  paid  by  the  vendor ^  when 
saie  not  effected. 
When  no  lot  sold,  and  the  estimated 

value  of  the  whole  is  under  £300    0  10    6 
If  above  ..       ..  110 

auctiomibr's  lot  monbt. 
fThen  iote  soid, 

Ifunderjei60        0  10    6 

—       —    700        110 

If  above        —        2    2    0 


NOTICES  OF  NEW  BOOKS. 


The  Law  and  Practice  in  Bankr^tey,  a$ 
altered  by  the  New  Statutes,  Ordere,  and 
Decieione.  By  Basil  Montagu,  Esq.,  Q.C., 
and  Scrope  Ayrton,  Esq.,  Barrister  at 
Lav.  The  Second  edition,  by  John  Her- 
bert Koe^  Esq.,  Q.  C,  and  Samuel  Mil- 
ler, Esq.,  Barristers  at  Law.  In  2  toIb. 
London :  Henry  Butterworth.  Vol,  I, 
pp.  896  ;  y^  II,  pp.  559. 

SiNCs  the  publication  of  the  well-Jcnown 
work  of  Mr.  Montagu  and  Mr.  Ayrton,  in 
1887>  vnny  important  alterations  hare 
taken  place  in  the  law  of  bankniptcy^  and 
we  axe  glad  to  find  that  a  new  edition  has 
been  confided  to  the  able  pens  and  c9reC(d 
superiutendence  of  Mr.  Koe  and  Mr.  lifiller« 
Tl^y  have  produced  a  very  complete^  JeSS^ 
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T^e^  and  comprehenaire  statement  both  of 
the  law  and  practice,  incorporating  all  the 
numerous  changes  which  have  been  effected, 
as  well  by  the  statutes,  as  by  the  orders  and 
decisions  of  the  Bankruptcy  Courts.  The 
volumes  are  consequently  much  enlarged, 
and  sreat  pains  and  labour  have  evidently 
been  bestowed  upon  them. 

The  value  of  the  new  parts  of  the  work 
may  be  appreciated  by  considering  the  ex- 
tent and  importance  of  the  alterations  which 
hare  been  effected  by  the  legislature  during 
the  last  six  years,  and  by  the  orders,  regu- 
lations and  decidions  of  the  Courts  conse- 
quent thereon.  We  abridge  the  statement 
of  them  from  the  editors'  pre&ce : 

By  the  5  &  6  Vict.  e.  122,  the  whole  arran^- 
ment  \vith  regard  to  the  working  of  couotry 
fiats  was  altered,  and  District  Courts  esta- 
blished in  various  parts  of  the  country. 

An  addition  has  been  made  to  the  list  of 
traders  liable  to  the  bankrupt  laws. 

A  new  act  of  bankruptcy  has  been  created, 
by  empowering  a  creditor  to  file  an  affidavit  of 
debt  against  his  tradep-debtor,  upon  which, 
after  a  certain  period,  a  fiat  mav  issue.  A 
creditor  is  also  enabled  to  found  an  act  of 
bankruptcy  upon  a  judgment  or  decree,  or 
order  of  a  court  of  equity,  or  in  any  matter  of 
bankruptcy  or  lunacy. 

No  fiat,  however,  can  be  sustnined  upon  any 
act  of  bankruptcy,  unless  issued  within  twelve 
months  after  the  act  was  committed. 

The  amount  required  for  the  petitioning 
creditor's  debt  is  reduced  to  one  half  the  for- 
mer amonnt. 

An  alteration  is  made  io  the  mode  of  trans 
mitting  and  opening  fiats,  and  power  is  given 
to  the  commissioners  to  cause  the  bankrupt  to 
be  arrested^  and  his  property  seized,  if  it  ap- 
pear probable  that  he  is  about  to  quit  England, 
or  to  conceal  any  of  his  goods. 

Then  it  is  necessary,  before  the  adjudication 
can  be  advertised  in  the  Gazette,  that  the  bank- 
rupt should  be  served  with  notice,  and  be 
allowed  five  days  to  shew  cause  against  the 
validity  of  the  fiat. 

The  time  appointed  for  the  bankrupt's 
examination  and  surrender  is  also  altered. 

The  mode  of  obtaining  the  bankrupt's  certifi- 
cate, is  materially  changed :  it  is  no  longer 
necessary  to  procure  the  signatures  of  any  of 
the  creditors,  but  the  grant  of  it  is  vested' en. 
tirely  in  the  discretion  of  the  commissioners, 
who  may  either  refuse  it  altogether,  or  annex 
such  conditions  as  they  think  proper. 

Then  the  2  &  3  Vict.  c.  11,  and  the  2  &  3 
Vict.,  c.  29,  render  valid  all  conveyances,  ^Jitf 
fide  made  and  executed,  and  all  dealings  and 
transactions  boni  fide  entered  into  previous  to 
the  issuing  the  fiat. 

Such  are  the  main  alterations  in  the  law ; 
all  of  which,  with  the  orders  and  decisions 
which  have  followed  them,  are  introduced 
into  tht  seversJ  appropriate  parts  ef  the 


work,  and  it  may  be  uaefol  to  add  theheads 
of  the  several  chapters  which  compose  the 
treatise.     They  are  as  follow : 

1.  Persons  liable  to  the  bankrupt  laws;  2. 
The  petitioning  creditor's  debt;  3.  Cobsp- 
qucnces  to  the  petitioning  creditor ;  4.  Act  of 
bankruptcy ;  6.  Fraudulent  fiat ;  6.  The  docket ; 
7.  The  fiat;  8.  Town  and  country  fiats;  9. 
Amending  fiat;  10.  Renewed,  auxiliarv  and 
new  fiat;  11.  Opening  fiat;  12.  Proof  of 
debts;    13.   Debts  proveable;    14.    Setoff; 

1 6.  Creditor's  assignees ;  1 6.  Official  assignees ; 

17.  Inspectors;  18.  Allowance  to  bankropU 
for  maintenance;  19.  Surrender  and  exami- 
nation  of  bankrupt ;  20.  Arrest ;  21.  DividcDrl; 
22.  Certificate ;  23.  Supersedeas  and  aniial. 
ling;  24.  The  courts  and  their  jurisdiction; 
25.  Petition  and  motion  ;  26.  CourU  of  com- 
missioners; 27.  Accountant  in  bankruptcy; 
28.  The  solicitor  to  the  fiat «  29.  The  messen- 
ger; 30.  Auctioneers,  accountants,  &c;  31. 
Inrolment ;  32.  Uncertificated  bankrupts ;  33. 
Fiats  against  particular  persons ;  34.  Of  the 
effects  of  the  bankrupt  laws  upon  the  crown ; 
35.  Of  bankrupts  abroad,  in  Scotland  aad  Ire- 
land ;  36.  Bankrupt  in  cases  of  partnership ; 
37.  Property  distributable;  38.  The  Insolvent 
Debtors'  Protection  Act. 

The  second  volume  contains  forms^  pre- 
cedents, and  practical  directions.  These 
are  fully  given  for  the  aid  of  the  practi- 
tioner ;  and  the  work,  indeed,  seems  essen- 
tial to  every  one  engaged  in  bankruptcy 
proceedings. 

The  editors  have  also  carefully  noticed 
aU  the  recent  statutes  incidentally  bearing 
on  the  law  and  practice  in  bankruptcy : 
such  as  the  6  &  7  Vict.  c.  85,  for  improving 
the  Law  of  Evidence  ;  and  the  6  &  7  Vict, 
c.  73,  for  consolidating  and  amending  the 
Law  of  Attorneys  and  Solicitors.  They 
also  observe  that 

While  this  edition  was  in  the  press,  an  im- 
portant decision  was  given  by  the  Court  of 
Exchequer  Chamber  respecting  the  construe- 
tion  of  the  2  &  3  Vict.  c.  29,  by  which  it  was 
settled,  that  in  order  to  render  executions,  is- 
sued upon  a  warrant  of  attorney,  available 
against  a  fiat,  the  goods  roust  have  been  actuallv 
sold  previous  to  the  issuing  the  fiat ;  and  in  the 
Mtiil  more  recent  case  of  Che$ton  v.  Gibbe,  de- 
cided by  the  Court  of  Exchequer  during  the 
last  Michaelmas  Term,  it  was  held,  that  the 
assignees  of  a  bankrupt  could  maintain  trover 
against  the  sheriff  for  goods  seised  under  snch 
executions,  but  not  sold  before  the  issuing  of 
the  fiat.  These  decisions  must,  it  is  conceived, 
lead  to  an  early  interference  on  the  part 
of  the  legislature ;  for  to  avoid  the  risk  of 
having  exeentions  defeated,  it  has  now  become 
the  practice  of  sheriffs  to  sell  the  property  seised 
immediately  afWr  an  execution  is  levied,  and 
thus,  in  most  cases,  a  very  great  sacrifice  is 
the  conseqaence. 

The  state  of  the  law  regarding  reputed  wv- 
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senhip  in  polictei  of  iotartnce  is  itill  in  an 
unsettled  state ;  for  altbouj^h  it  will  be  seco  by 
several  recent  decisions,  that  the  Courts  of 
£qnity  and  Bankruptcy,  have  almost  conclu- 
sively determined  on  the  necessity  of  actual 
notice,  yet  the  contrary  doctrines,  broached 
in  some  authorities  on  this  subject,  are  far 
from  satisfactory. 

The  5  &  6  Vict.,  c.  116.  properly  called 
"the  Insolvent  Debtor's  Pro/ecft'on  Act," 
to  distiiiguish  it  from  tlie  general  act  for 
the  Reli^  of  Insolvent  Debtors,  enables 
traders  owing  less  than  300/.,  and  debtors 
not  being  traders,  upon  complying  with  the 
lequisitionB  of  that  act,  to  obtain  from 
the  Commissioners  of  the  Court  of  Baik- 
raptcy,  orders  of  protection  from  process. 
The  practice  and  proceedings  under  this 
set  being  connected  with  the  law  of  bank- 
ruptcy, the  editors  have  embodied  it  in  this 
edition. 

The  importance  of  the  work  will  justify 
our  returning  to  it  at  an  early  opportunity, 
for  the  purpose  of  noticing  tne  editors' 
views  of  some  material  points  m  bankruptcy 
law  affected  by  the  recent  statutes  and  de- 
cisions. 


SUPERIOR  COURTS. 
I0rtr  e^ancfUor. 

[Reported  by  W.  FiNNBLLY,  Esq.,  Btmitter  at  Law,'] 

IXPBCTANT  IMTSaBBT  IN  PBRSONALTT. — TO- 
LUKTAaY  ASBIONMKNT  THBaSOF  INOPSaA- 
TIVI. 

Mrs,  jr.,  wAo,  in  the  event  of  the  death  of  her 
daughter  vnthout  issue,  would  be  entitled 
to  ti  fund  which  was  vested  in  trustees, 
executed  a  voluntary  assignment  of  her 
expectant  interest  in  the  fund  to  the  hus^ 
band  of  the  daughter,  and  declared  the 
trusts  thereof,  partly  for  him,  partly  for 
herself  The  daughter  died  without  issue  : 
Held,  on  a  hill  filed  fty  the  husband  against 
Mrs.  K.,  that  the  assignment,  being  volun- 
tary, could  not  be  enforced, 

John  Kettlewell,  by  his  will  dated  August, 
1838,  devised  his  real  estate  to  trustees  for  the 
•eparate  use  of  his  dauf^rhter,  Hannah  Kettle- 
well,  for  her  Kfe,  and  after  her  death,  fcir  such 
of  her  children  as  should  be  then  livinr,  as 
ihe  should  by  will  appoint;  and  in  default  of 
appoiotment,  in  trust  for  the  children  in  eoual 
iharei,  &c.  And  the  testator  bequeathed 
lliOOO/.  to  the  same  trustees,  in  trust  to  vest 
the  same  in  g;overnment  securities,  and  pay 
the  interest  to  his  said  daughter  for  life,  and 
after  her  death,  to  stand  possessed  of  the  si^d 
•um,  in  trust  for  her  children^  &q.  C^  before 
declared  of  his  real  esUte) ;  but  if  his  said 


daughter  should  have  no  child  living  iHt  her 
death,  then  as  to  the  sum  of  100/.,  (part  of  the 
11,000/.)  in  trust  for  one  Dawson ;  and  as  Ki> 
the  residue  of  the  1  ),000/.  in  trust  for  the  next 
of  kin  of  the  testator's  said  daufrhter  (exdusire 
of  any  husband),  in  a  course  of  distribution, 
accordiuK  to  the  statute.  The  testator  died 
in  March,  1839,  leaving  his  said  daughter  and 
her  mother,  Mrs.  Kettlewell,  surviving.  The 
trustees,  who  were  also  named  executors  of 
the  will,  vested  the  11,000/.  in  their  names  in 
the  public  funds.  In  June,  1839,  the  daugh- 
ter married  Mr.  James  Meek,  and  in  the 
month  of  September  follotving,  by  indenture 
of  that  date, — reciting  the  said  will,  ami  that  in 
the  event  of  the  death  of  the  said  Hannah, 
then  Mrs.  Meek,  without  leaving  issue  surviv- 
ing, Mrs.  Kettlewell  would,  under  the  trusts 
of  the  will,  liecome  entitled  to  the  ret;idue  of 
the  1 1,000/.  as  next  of  kin  of  her  said  daughter. 
— Mrs.  Kettlewell,  in  consideration  of  love 
and  affection  for  Mr.  Meek,  as  the  husband  of 
her  daughter,  and  of  10«.  by  him  paid  to  her, 
assigned  to  him,  his  executors,  administrators, 
and  assigns,  all  her  said  reversionary  or  expec- 
tant estate  in  the  said  sum  of  11,000/.,  (less 
the  said  100/.)  in  tnist  as  to  3000/.,  part  thereof, 
for  herself,  her  executors,  administrators,  and 
assigns  absolutely ;  and  as  to  7900/.,  the  resi- 
due, in  trust  for  Mr.  Meek,  his  execotors,  ad- 
ministrators, and  assigns,  absolutely;  and  to 
enable  Meek  to  recover  the  said  sum,  Mrs.  Ket- 
tlewell, constitutetl  him,  his  executors,  &c.  her 
attorney,  &c.  irrevocable,  in  her  name  to  de- 
mand and  recover  the  same  from  the  trustees 
on  the  decease  of  the  daughter,  Mrs.  Meek, 
without  issue.  By  indorsement  on  the  deed, 
dated  December,  1839,  Meek,  "  at  the  request 
of  Mrs.  Kettlewell,  and  on  condition  that  the 
will  of  his  wife,  dated  the  preceding  August, 
should  remain  unaltered,  agreed  to  pay  Mrs. 
Kettlewell  the  further  sum  of  3000/.  out  of  the 
7900/."  No  notice  of  tbe  indenture  was  given 
to  the  trustees.  Mrs.  Meek  died  without  issue 
in  January,  1840,  whereupon  her  mother,  as 
her  next  of  kin,  became,  under  the  limitations 
in  the  will,  entitled  to  the  11,000/.,  subject  to 
the  payment  of  the  100/.  to  Datvson.  Mr. 
Meet  caused  application  to  be  made  to  the 
trustees  for  a  transfer  of  the  stock  to  him ; 
they  refused  to  comply  without  the  consent  of 
Mrs.  Kettlewell,  who  declined  to  give  her 
consent.  Mr.  Meek  then  filed  this  bill  against 
her  and  the  trustees,  to  compel  them  to  give 
effect  to  the  assignment.  Vice  Chancellor  Sir 
James  fFigram,  before  whom  the  cause  came 
to  be  heard,  decreed  that  k  voluntary  assign- 
ment of  an  equitable  interest  as  this  was,  did 
not.  create  such  a  trust  as  a  court  of  equity 
could  enforce,  and  his  Honor  dismisied  the 
bin.> 

An  appeal  from  that  decree  came  to  be  ar- 
gued in  February  last. 

The  Solicitor  General  and  Mr.  Hetherington 


•  See  the  reoort,  1  Hare,  464,  where  the 
will  and  deed  ot  assignment  are  more  fully  set 
forth. 
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in  support  of  the  AppeMrat's  cue.— <Tlie  decree 
proceeded  on  the  {{[round  that  the  indenture  was 
an  agreement  or  covenant,  and  that  thoag;k 
the  (/ourt  could  enforce  a  trust  of  an  expec* 
taney,  or  an  assignment  for  valuable  conside- 
raiiun,  it  could  not  enforce  a  voluntary  agree- 
ment. But  if  the  owner  of  an  equitable  in- 
terest assigns  it  Oond  Jtde,  and  intends  it  to 
pass,  as  Mrs.  Kettlewell  unquestionably  <lid 
intend  when  she  executed  this  assii^nment,  the 
trustees  are  bound  to  hold  it  for  the  assignee. 
This  was  an  interest  capable  of  beinjgr  assigned 
in  equity ;  whether  it  is  assignable  at  law  or 
not,  may  he  a  question  ;  it  is  clearly  assignable 
in  equity :  LpJe  v.  Afynn,^  Pkipion  v.  /Wr- 
ner,^  If  the  assignor  did  all  that  she  could  do 
to  gi?e  effect  to  her  intention,  it  is  such  an 
assignment,  though  it  is  voluntary,  as  the  Court 
will  not  set  aside.  It  is  not  necessary  to  have 
the  concurrence  of  the  trustees  to  as»iKU  ef- 
fectualiy,  if  the  party  assigning  is  entitled  to 
the  whole  beneficial  ownership ;  and  therefore 
it  is  not  material  tliat  notice  of  this  deed  was 
not  given  to  the  trustees.  Mrs.  KettleweU  is 
not  required  to  do  any  further  act ;  she  has 
done  ail  that  she  could  do.  Antrobuf  v.  Smkk,^ 
and  Sioam  v.  Codo/fan,^  were  decided  on  that 
principle.  Caiman  v.  Sorrel f\B  consistent  with 
all  the  cases  in  favour  of  the  appellant :  if 
Mrs.  Kettlewell  was  required  to  do  any  act, 
the  Court  would  not  assist  him.  Is  her  act 
incomplete  because  the  trustees  had  not  notice? 
The  case  of  Dearie  v.  Hallt  \%  a  distinct  au- 
thority for  the  appellant ;  E»  parte  LoveitJ^ 
and  Blakelep  v.  Brady. i 

Mr.  BetkeU,  Mr.  fTiliraham.  and  Mr.  ^dU 
eock^  in  support  of  the  f^tce  Chancellor'e  de- 
cree, argued  that  Mrs.  Kettlewell  had  not,  at 
the  date  of  the  assignment,  any  interest  in  the 
fund  that  could  pass  by  assignment.  She  had 
only  a  mere  possibility.  The  assignment  was 
not  a  declaration  of  trnst,  but  a  voluntary  and 
executory  contract. 

For  the  cases  cited  on  both  sides,  besides 
those  above  and  in  the  judgment  mentioned, 
see  Mr.  Hare's  report  before  refiirred  to. 

The  Lord  Chancellor  now  (Dec.  6)  delivered 
his  judgment.— This  was  an  appeal  from  a  de- 
cree of  Vice  Chancellor  fngram.  The  facts 
of  the  case  are  fully  stated  in  the  report.^ 
The  question  depends  on  the  effect  of  a  deed 
of  assignment  of  the  10th  of  September,  1839, 
executed  by  Mrs.  Kettlewell  to  the  plaintiff. 
In  the  event  of  the  daughter  dying  without 
leaving  issue,  she  would  become  entitled  to 
the  11,000/.,  subject  to  a  small  annuity,  as  next 
of  kin  of  her  daughter.  She  assigned  this  ex- 
pectant estate  to  the  plaintiff,  in  trust  as  to  a 
part  of  it  for  herself;  and  as  to  the  residue,  in 
Uust  for  the  plaintiff  for  his  own  use  and  be- 
nefit.    The  daughter  died   without   leaving 


»  1  Myi.  &  K.  683. ;  S.  C.  2  L.  O.  376. 
d  12  VcB.  39.  c  9  Sim.  227. 

•  Sugd.  Vend.  &  P.  Appendix  xxvii. 
'  I  \es.,jun„60.       t  3  Russ.  1. 
»  3  Swanst.  393.         *  2  Dro.  &  Walsh,  311. 


issnot  and  the  defendant,  as  the  next  of  kin  of 

her  daughter — her  husband  being  excinded— 
became  entitled  to  the  fund  in  question,  which 
was  in  the  hands  of  trustees  under  her  late 
husband's  will.  The  bill  was  filed  against  the 
widow  and  the  trustees  to  enforce  the  perform- 
ance of  the  trosts  of  the  deed  of  assignment. 
It  is  not  disputed  in  this  case  that  the  assign- 
ment was  purely  voluntary.  But  the  msigii- 
ment  of  an  expectancy,  such  as  this  is,  cannot 
be  supported,  unless  made  for  a  valuaiile  con- 
sideration. It  is,  perhaps,  not  strictly  an  as- 
signment, but  in  the  nature  of  a  contract,  and 
equity  would  give  effect  to  it,  if  made  for  a 
valuable  consideration.  In  the  case  of  Grey  v. 
Kentish^  Lord  Hardmcke  is  reported  to  have 
said — "  A  huoband  cannot  assign  in  law  a  pos- 
sibility of  his  wife,  nor  a  possibility  of  his  own  ; 
but  this  Court  will,  notwithstanding,  atipporl 
such  an  assignment  for  a  valuable  considera- 
tion." The  deed,  therefore,  being  in  this 
case  merely  voluntary,  it  is  an  assignmeot 
altogether  inoperative ;  and  the  only  remaining 
question  will  be  whether,  although  void  as  an 
assignment,  it  is  effectual  as  a  declaration  of 
trust.  The  residue  is  assigned  to  the  plafaitiff, 
in  trust  for  himself.  There  can  be  no  differ- 
ence  between  an  assignment  to  the  plaintiff,  ia 
irust  for  himself,  and  an  assignment  to  him 
simply.  The  assignment  fails,  and  with  it  the 
trusts.  If  such  an  assignment  be  inoperative, 
it  does  not  convert  the  assignor  into  a  trustee 
for  the  assignee.  It  has  been  repeatedly  de- 
cided that,  when  a  covenant  is  intended,  as  in 
the  present  case,  and  it  is  imperfect  or  ineffec- 
tual, it  cannot  be  converted  mfo  a  declaration 
of  trust,  so  as  to  make  the  donor  a  trustee  for 
the  donee.  The  case  of  Grey  v.  Kentish  upon 
this  point,  and  the  cases  of  Antrobus  v.  Sasitk^ 
and  Edwards  v.  Jones^  were  cases  of  imper- 
fect gifts;  it  was  intended  that  the  donors 
should  be  trustees  for  the  donees  i  hnt  in 
both  cases  the  Court  held  that  an  incomplete 
gift  would  not  operate  aa  a  declaration  of 
trust.  The  judgment  of  Sir  fftlltam  Grant  on 
this  point  is  conclusive  of  the  reasoning ;  it  is 
stated  fully  by  Lord  Cottenham  in  Edwards  v. 
Jones,<^  and  it  is  unnecessary  to  repeat  it.  In 
the  case  of  Shane  v.  Cadoganfi  which  was  so 
much  relied  on  in  the  argument,  Bromley  Ca- 
do^n  had  a  vested  interest  in  the  property 
assigned ;  he  conveyed  it  lo  trustees  for  his 
father.  Sir  IF.  Grant  considered  a  trust  was 
created,  and  upon  this  his  judgment  was 
founded.  It  is  obvious,  however,  that  that 
case  is  very  distinguishable  from  the  present 
case,  which  is  the  assignment  of  a  mert  ex- 
pectancy, which  conveys  no  estate  or  interest 
to  the  assignee,  although  when  made  for  a 
valuable  consideration,  which  is  wanted  here, 
it  would  be  supported  in  equity.  I  am  of 
opinion,  therefore,  that  the  judgment  of  the 
Ftce  Chancellor  is  correct,  and  that  the  appeal 


k  1  Hare,  464.  >  1  Atk.  280. 

«  12  Ves.  39.  «  1  Myh  &  C.  226. 

o  1  Myl.  &  Cr.  237— 8. 
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ittiMt  be  dinnlued.    The  appellant  mast  pay 
the  eotti  of  the  appeal.  . 

Meek  ¥.  Ketdetr0ll,  at  Lincoln's  Inn,  the 
15th,  2drd,  and  24th  of  Februarr,  and  the  6th 
December,  1843. 

Vice  C^micrllar  ul  CntlanH. 

[Rfforied  kj  E.  VaksittarT  Ncjilb,  Eaq./Bafriil«r 
WILL. — CONSTRUCTION.— CASH— FAMlLt. 

^  g\f*  ^  '*  €a$b  or  monieM  io  ealltid*'  held 
not  io  iuclnde  prowUaory  no/ft.  Long^  An- 
nuiiiee,  or  Columbian  Bonds. 

A  gift  to  **  A.  and  his  fnmly**  confined  io 
children  living  at  the  date  of  the  will, 

Tba  ea«e  arose  upon  the  construction  of  ihe 
will  of  a  Mrs.  Sarah  Beales,  of  Cambridge. 
The  will  consisted  of  six  several  papers.  In 
one  of  these  the  testatrix  had  expressed  her- 
self as  foUowa :  **  I  hare  not  named  to  you 
(meaning  her  executor)  a  further  trouble 
which  I  must  impose  upon  you."  She  then 
proceeded  to  give  some  directions  as  to  her 
funeral,  and  coutinned,  **  also  the  looking  over 
and  delivering,  fourteen  days  after  my  inter- 
ment, to  yourself  and  others,'  my  goods,  chat- 
tela,  plute,  and  wearing  apparel,  books,  and 
every  other  description  of  lumber  to  their  re- 
spective destinations,  observing  that  Francis 
BeaJes  and  his  family  are  my  residuary  legatees 
for  all  cash  or  monies  so  called.''  By  another 
of  these  papeini,  after  making  a  number  of  mi- 
note  specific  beatieuts,  the  testatrix  bequeathed 
10  Ann  Orisford  "  all  lumber,  sweepings,  and 
every  sort  of  gear  not  otherwise  given  and  be- 
oneathed  by  her,  without  question,  inter- 
ference, or  interniptiun  in  any  way  or  manner." 
The  testatrix  died  in  February,  1840,  posMessed 
of  cash  in  her  house  and  at  her  bankers,  of 
Bank  Long  Annuities,  Colombian  Bonds,  and  a 
snm  secured  by  a  promissory  note  payable  to 
herself  or  order. 

The  bill  was  originally  filed  by  the  next  of 
kin  of  the  testatrix,  against  Ann  Orisford ;  and 
an  the  hearing,  his  Honor  decided  that  neither 
the  DMmiea,  nor  securities  for  money,  nor  other 
residoary  estate  of  the  testatrix  passed  to  Ann 
Crisfbrd ;  and  referred  it  to  the  Master  to  rn- 
qoire  and  atate  to  the  Court  who  were  meant 
by  Francia  Beales  and  his  family.  The  Master 
fbood  that  F.  Beales  had  nine  children  living, 
bom  at  the  date  of  the  will  and  of  the  death  of 
the  testatrix,  and  they  were  now  brought  be- 
fore  the  Court  bv  a  (fapplemental  hill.  Two 
questiona  were  raised  on  tlie  argumeat  at  the 
hearing,  1st,  Whether  the  Colombian  Bonds, 
Long  Annuttiea»  and  the  promissory  note  were 
included  in  the  exception  of  **  cash  or  monies 
•o  called,"  so  aa  to  paas  to  the  next  of  kia. 
3Bd.  Who  were  included  under  the  gift  to  F. 
Bealea  and  his  family  ?  The  decree,  as  drawn 
ap  oa  the  original  hearing,  had  declared  that 
the  aext  of  kin  were  entitled  to  the  securities 
and  asoBies  possessed  bj  the  testatrix. 

Stewart  and  Forster,  for  the  next  of  kia,  cited 
/Umd  V.  Siestart,  4  Ross.  G9 ;  Dotrson  v.  Gas- 
Ma,  2  Keen  14$ and  fToohey  v.  Pole,  4  Bam. 


&  Adol.  1 ;  on  the  first  point :  and  Robinson  v. 
'nekell,  8  Ves.  142 ;  and  Robinson  v.  fFaddelow, 
8  Sim.  134  ;  on  the  second. 

fFood,  for  Frances  Beales  and  his  children, 
relied  on  De  fFitte^.  De  fFiite,  11  Sim.  41 ; 
he  aUo  cited  M'Lerott  v.  Bacon,  5  Ves.  159 ; 
Barnes  v*  Patch,  8  Ves;  G04  ;  Stewart  v.  Bnte; 
li  Ves.  662. 

The  flee  Chnnct  llor  after  oliserving  that  there 
was  a  manifest  error  on  the  decree  as  it  stood, 
since  it  made  the  Court  decide  against  F. 
Beales  and  his  family,  without  knowing  who 
were  the  persons  meant  by  that  description, 
and  that  he  must  therefore  treat  the  case  as  if 
there  had  been  no  decision  upon  their  rights, 
expressed  his  opinion  that  the  words  **  cash  or 
monies  so  called  "  did  not  include  either  the 
Long  Ananities,  the  Colombian  Bonds,  or  the 
promissory  note,  but  that  these  passed  by  the 
^ift  of  the  residue  to  Frances  Beales  and  his 
family;  and  that  the  word  family  meant  the 
children  of  F.  Beales  living  at  the  date  of  the 
will ;  and  that  the  nine  children  of  P.  Bealet 
would  therefore  take  with  their  father  as  joint 
tenanu. 

Beales  ▼.  Beales,  November  l/th,  1843. 

[Ete  rehtione.i 

€iuttn'il  Smcti. 

(Before  the  four  Judges.) 

[Reported  Jly  JoRN  Hambrton,  Esq.,  BarrUter  at 


Law,'\ 
ACTION   ON   THB  CASE.— PLBADIHG. 

In  an  action  on  ihe  ease  /or  ike  seduction  of 
the  pkdntijps  daughier ;  held  that  the  plea 
of  not  guilip  only  puts  in  issue  the  wronjg/kil 
act,  and  does  not  put  in  issue  ike  fad  of  the 
dmtgkier  being  servant  to  the  plaintiff. 
The  defendant  may  plead  not  guilty,  and 
that  the  daughter  was  noi  the  servant  of  the 
plaintiff'. 

In  an  action  on  the  case  for  seduction,  the 
declaration  alleged  that  the  defendant  debauched 
and  carnally  knew — -  Turrence  the  daughter  of 
the  plaintiff,  who  during  all  the  time  aforesaid 
was  and  is  the  servant  of  the  plaintiff.  To  this 
declaration  the  defendant  pleaded  two  pleus. 

1st.  Not  guilty;  and  2dly.  That  the  said 

Torrence  was  not  the  servant  of  the  plaintiff.  To 
the  second  plea  there  was  a  special  demurrer; 
alleging  as  grounds  of  demurrer  that  the  fact  of 
servica  was  put  in  issue  by  nnt  guilty,  and  that 
the  plea  was  bad  as  amounting  to  the  general 
issue. 

Mr.  Atherton,  in  support  of  the  demurrer, 
relied  on  a  Nisi  Prius  decision  of  Mr.  Justice 
Ltitledale,  in  a  case  of  Hollowey  v.  Abd,*^  in 
which  he  held  that  not  guilty,  put  in  issue  the 
fact  of  serrice.  The  new  rules  of  pleading, 
Hil.  4  W.  4,  prescribe  "  that  in  actions  on  the 
case  the  plea  of  not  guilty  fhall  operate  as  a 
denial  only  of  the  breach  of  duty  or  wrongfal 
act  alleged  to  have  been  committed  b^  the  de- 
fendant,  and  not  of  the  facts  stated  in  tlie  in- 
ducement ;  and  no  other  defence  than   such 
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denial  shall  he  admissible  under  that  plea ;  all 
Qther  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declar- 
ation." Where  damages  may  or  may  not  result 
from  a  particular  act,  in  such  cases  the  plea  of 
not  guilty  puts  in  inue  the  damage  arising  from 
such  act.  The  plaintiff  in  an  action  for  the 
seduction  of  his  daughter,  can  only  recover 
damaises  by  reason  of  the  loss  of  services  per- 
fomed  by  his  daughter.  la  a  legal  point  of 
view  the  act  of  seduction  is  perfectly  innocent, 
and  it  only  becomes  actionable  when  the  re- 
lationship of  roaster  and  servant  is  established 
between  the  plamtiff  and  his  daughter.  The 
plea,  therefore,  of  not  guilty  puts  in  isstie  the 
wrongful  act  done  to  the  daughter  as  the  ser- 
vant of  the  plaintiff,  and  must  put  iu  issue  the 
fact  of  service.  The  plea,  traversing  the  fact 
of  service  is  consequently  bad  as  amounting  to 
the  general  issue. 

Mr,  Serjt.  Byles,  in  support  of  the  plea.— - 
The  new  rules  of  pleading  state  that  not  guilty 
shall  operate  as  a  denial  only  of  breach  of  duty, 
or  wrongfal  act  alleged  to  have  been  committed 
by  the  defendant,  and  not  of  the  facts  stated  in 
the  inducement.  Tlie  allegation  of  the  daugh- 
ter being  the  servant  of  the  plaintiff  is  properly 
matter  of  inducement,  but  it  is  placed  impro- 
perly in  the  body  of  the  declaration.  The  al- 
U'lra'tion  is  that  the  daughter  is  servant  to  the 
plaintiff,  and  that  fact  is  not  put  in  issue  by  the 
plea  of  not  guilty.  The  plea  of  not  guilty  only 
puts  ill  issue  the  wrongful  act.  The  examples 
given  in  the  new  rules  of  pleading  shew  what 
was  intended  to  be  put  in  issue  by  the  plea  of 
Bot  guilty.  In  an  action  on  the  case,  for  a 
nuisance  to  the  occupation  of  a  house,  l»y  car- 
rying on  an  offensive  trade,  the  plea  of  not 
Suilty  will  operate  as  a  denial  only  that  the 
efendaAt  carried  on  the  alleged  trade  in  such 
a  way  as  to  be  a  nuisance  to  the  occupation  of 
the  house,  and  will  not  operate  as  a  denial  of 
the  plaintiff's  occupation  of  the  house.  In  an 
action  on  the  case  for  obstructing  a  right  of  way, 
such  plea  will  operate  as  a  denial  of  the  ob- 
struction only,  and  not  of  the  plaintiff^s  right 
of  way;  and  in  an  action  fur  converting  the 
plaintiff's  goods,  the  conversion  only,  and  not 
of  the  plaintiff's  title  to  the  goofls.  In  Tavender 
▼.  Litlle^^  an  action  was  brought  against  the 
defendant  for  negligently  driving  his  horse  and 
cart  against  the  plaintiff's  house,  and  it  was 
held,  that  under  the  plea  of  not  guilty,  the 
defendant  could  not  shew  that  he  was  not  the 
person  driving,  and  that  the  cart  did  not  belong 
to  him.  The  case  of  Frankum  v.  The  Earl  of 
Falmauih,^  was  an  action  on  the  case  for  wrong- 
fullv  and  injuriously  directing  a  water  course. 
Held,  that  on  a  plea  of  not  guilty,  the  only 
matter  in  issue  was  the  fact  of  the  diversion, 
and  that  the  right  to  the  use  of  the  stream,  as 
claimed,  was  admitted.  The  only  authority  iu 
support  of  the  demurrer  is  a  Nisi  Prius  deci- 
sion made  very  soon  after  the  new  rules  of 
pleading  came  mto  operation. 
Mr.  Aiherion  in  reply. — Generally  speakin/if. 


the  wrongful  act  onlv  is  put  in  isiue  by  this  plea 
of  not  guilty,  but  there  is  a  class  ot  cases  in 
which  the  plea  puts  in  issue  more  than  the  act 
itself.  [Colend§^et  J.-«How  do  you  distinguish 
ibis  Qsat  from  the  instani*e  of  slander  given  in 
the  new  rules,  the  plea  of  not  guilty  there  pats 
in  issue  the  speaking  of  the  words  maliciously 
with  reference  to  the  plaintiff*s  office,  profes- 
sion or  trade,  but  will  not  operate  as  a  denial 
of  the  plaintiff  holding  the  office,  &c.] 

Per  Curiam. — ^We  are  of  opinion  that  the 
second  plea,  traversing  the  service,  was  pro. 
perly  pleaded,  and  that  the  plea  of  not  guilty 
does  not  put  in  issue  the  fact  of  service. 

Judgment  for  the  defendant.— TVrrtfiice  v. 
Gibhins,  M.  T.  1843.  Q.  B.  F.  J. 


t»  7  Bing.  N.  C.  678. 
c  2A.&E.4625  IHar.&WoU.  1. 


^ppraM  ttn^tr  tf^e  Srfif fftratCon  9at 

6  Vict.,  c.  18. 

[Reported  by  John  Scott,  Esq.,  BarrMermt  Law.] 

RATING. — PATMBNT  OF  RATB8. 

j4n  officer  in  the  service  of  /ifovernment  oc" 
cupied  a  house  in  Chatham  dock-yard^  be^ 
Iftn^ing  to  the  ijords  of  the  j4daiiralty. 
He  paid  no  rent,  but  had  the  house  ns  part 
remuneration  /or  his  services :  he  had  the 
exclusive  occupation  and  controal  over  the 
house,  and  no  part  of  it  was  used  for  public 
purposes,  the  office  in  which  his  public  ser^ 
vices  were  performed  being  away  from  it : 
he  was  rated  to  the  poor-rates  and  assessed 
taxes  in  respect  of  the  house :  the  rates  and 
taxes  were  paid  by  the  paymaster.generafs 
clerh  at  the  patt-office  at  Chatham  :  they 
were  paid  as  part  remuneration  for  the 
party* s  services :  if  he  had  not  been  allowed 
the  house,  he  would  have  had  a  certain  sum 
per  week  in  lieu  of  it,  in  addition  to  his 
salary :  if  he  had  paid  the  rate  himself,  it 
would  have  been  repaid  to  him  by  the  Ad" 
miralty  : — Held,  that' the  party  occupied  as 
tenant  within  the  2  fF.  4,  c,  45,  s.  27,  and 
that  he  had  paid  the  poor*rales  as  required 
by  the  proviso  in  that  section. 

At  the  court  held  before  the  barrister  appoint- 
ed to  revise  the  list  of  voters  for  the  borough 
«f  Chatham,  objection  was  made  Co  the  reten- 
tion of  the  name  of  James  Burton  on  the  lint 
of  voters  for  the  parish  of  Chatham.  The 
facts  stated  by  the  barrister  for  the  opinion  of 
the  Court  of  Common  Pleas,  pursuant  to  the 
6  Vict.  c.  18,  were  as  follow : — 

The  party  objected  to  occupied  a  house  in 
the  dock-yard  at  Chatham,  of  the  value  of  40/. 
per  annum,  from  July,  1835,  to  Septemlier, 
1842,  when  he  removed  to  a  house  in  Milton's 
Terrace,  Chatham,  about  a  mile  from  the 
dock-vard,  where  he  now  resides.  The  house 
in  Mifton's  Terrace  he  hires  of  the  landlord  in 
the  usual  manner,  and  pays  a  rent  of  50/.  per 
annum,  and  is  rated  for  it  and  pays  such  rates 
in  the  ordinary  way  ;  and  no  question  arises 
in  respect  of  such  house.  With  regard  to  the 
house  in  the  dock- yard,  it  belongs  to  the  Lords 
Commissioners  of  the  Admiralty.  The  person 
objected  to  is  master  rope-maker  in  the  dock- 
yard, and  as  such  he  had  the  house  as  liis  re* 
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licence.  He  paid  no  rent  in  money  for  ii, 
bat  bad  it  as  pan  remuneration  for  his  servicet. 
He  Iiad  ^m  exclusive  UKe  and  occupation  of 
the  house  for  biuiself  and  family,  and  no  part 
of  it  was  used  for  public  purposes,  the  office 
in  wbtch  be  perft»raied  bis  public  services 
beio^  away  from  it.  He  had  the  keys  of  all 
the  doors,  and  no  person  but  himself  had  any 
mntrool  over  the  house.  He  tras  rated  to  all 
the  poor-rates  and  assessed,  taxes  in  respect  of 
the  bouse  in  bis  own  name  as  the  occupier. 
Sach  rates  and  taxes  were  paiti  by  the  Pay- 
master-General's clerk  at  the  Pay  Office  at 
Chatham.  They  were  so  paid  as  part  remu- 
aeration  for  his  eert ices.  If  he  had  not  been 
allowed  the  house,  be  would  have  had  an  al- 
lowance for  a  house  in  addition  to  bis  salary ; 
and  now  that  he  has  not  a  house  in  the  dock- 
yard, be  is  allowed  one  guinea  per  week  by  the 
Admiralty  in  lieu  of  rent  and  rates,  under  the 
name  of  lod^inj;  money.  If  he  had  paid  tbe 
poor-rates  himself  in  respect  of  the  house  in 
the  duck-yard,  instead  of  having  them  paid 
for  him  as  above,  tbe  Admiralty  would  have  re- 
paid him. 

Upon  these  facts,  the  barrister  disallowed 
the  objection,  and  retained  the  name  of  James 
Burton  upon  the  list  of  voters  for  tbe  parish 
of  Chatham,  dei*idin|2^  that  he  occupied  within 
the  borouf^b  of  Chatham,  as  tenant,  a  bouse  of 
the  clear  yearly  value  of  not  less  than  10/., 
aiid  had  duly  paid  all  the  poor-rates  and  as- 
sessed taxes  which  bad  become  payable  from 
him  in  respect  of  such  premises  previously  to 
the  6th  of  April  then  next  preceding. 

Kinglake^  for  the  appellant,  cited  The  Kinr 
V.  The  InhabUnnts  of  Minttar,  3  M.  &  S.  176, 
The  King  v.  The  /nhabiiuHis  of  Bardwell,  2  B. 
&  C.  161,  3  D.  &  R.  369,  The  Kinsr  v.  The  In^ 
httfntiinti  o/KeUiern,  5  M.  &  S.  136.  The  King 
V.  The  Inhabilantt  uf  Chethunt,  1  B.  &  A.  473, 
Ferrer't  caee,  Elliott,  lfi9,  Alcock's  (Irish) 
Rejfistration  Case?,  248,  The  King  v.  The  In- 
httUtanU  of  Snape,  6  Ad.  &  E.  278,  1  N.  &  P. 
4£9,  Jobling's  cme,  Russ.  &  R.  526,  The  Queen 
V.  Ladff  Pomonhy,  1  Gale  &  D.  713,  The  King 
V.  The  InhahiianU  of  Bridgewtiter,  3  T.  R.  550, 
The  King  J,  Opemhaw,  Burr.  S.  C.  622,  1  W. 
Blac.  463,  The  King  v.  Ohehampton,  Burr. 
8.  C.  5.  The  King  v.  ffeoUey,  2  East,  68;  The 
h'ing  V,  j^xmouth,  8  East,  383,  The  King  v. 
ThehhabilantsofBridgenorlh,  10Ad.&  B.66, 
The  Queen  v.  South  Kiimington,  Q.  B.,  M.  T. 
184:^.  tbe  cases  collected  in  Roscoe  on  Crimi- 
nal Pleadinsr  and  Evidence,  319—324,  and  the 
fclatuic  6  Vii  t.  c.  18,  s.  75. 

Cochburn,  conirii,  cited  The  King  v.  The 
InhMantiofMe/hndge,  1  T.  R.598,  The  King 
V.  The  Inhnbitnntt  ff  Langriville,  10  B.  &  C. 
899, 5  D.  &  R.726,  The  King  v.  Lower  Hesford, 
I B.  &  Ad.  75,  Tfie  King  v.  Cozens,  Doujr.  426, 
The  King  v.  Terroeg,3  East,  606,  The  King 
V.  Hurdii,  3  T.  R.  497,  and  the  statute  4  &  5 
Will.  4,  c,  76,  a.  66. 

Kihgiahe  was  heard  in  reply. 

Cur,  ado,  vuU, 

Tindal,  C.  J.— In  this  case  two  questions 
were  ndsed  before  the  revising:  barrister,  and 
were  argued  on  the  appeal  to  this  Court- 


first,  whether  the  occupation  by  James  Bur- 
ton was  an  occupation  as  tenant  within  the 
27th  section  of  the  statute  2  Will.  4,  c.  46-^ 
secondly,  whether  upon  tbe  facts  stated  he  bad 
paid  tbe  poor-rates  as  required  by  the  proviso 
in  that  section. 

As  to  tbe  first  question,  tbe  facts  are,  that 
the  hou!*e  occupied  by  tbe  claimant  is  situated 
in  the  dock -yard  at  Chatham  ;  that  the  claim- 
ant is  master  rope-maker,  and  as  such  had  tbe 
house  as  his  residence ;  that  he  had  paid  no 
rent  in  money  for  it,  but  had  it  as  part  remu-^ 
neration  for  his  services,  and  no  part  of  it  was 
need  for  public  purposes,  the  office  in  which 
he  performed  his  public  services  bein^away 
from  it.  If  he  had  not  been  allowed  the 
house,  he  would  have  had  an  allowance  for  a 
house,  in  addition  to  his  salary,     v 

Upon  this  state  of  facts,  the  revising  barris* 
ter  has  found  that  the  claimant  occupied  as 
tenant ;  and  the  questhm  is,  whether  the  state- 
ment of  facts  shews  that  the  decision  is  wronji:  t 
that  is,  whether  it  shews  tbe  occupation  not  to 
have  been  in  the  character  of  tenant, 

(  h\  tbearsrament,  several  cases  were  cited  wMch 
bear  on  the  question  whether  the  boose  could  be 
called  the  dwelliufr-house  of  tbe  claimant  in. an 
indictment  for  burf^lary.  But  that  queatiou  is 
so  different  from  the  one  now  in  dispute,  siu 
whether  there  was  a  tenancy  or  not,  that  we 
think  it  unnecessary  to  notice  those  decisions. 

But  tbe  cases  chiefly  relieQ  on  were  those 
settlement  cases  in  which  tbe  question  has  ari- 
sen whether  a  servant  came  to  settle  on  a  te^ 
nement  belon^oj?  to  his  master  within  the 
meanins^  of  the  statute  13  &  14  Car.  2,  c.  12. 
Tbe  lanj^uaf^e  and  object  of  that  act  are  very 
different  from  those  of  tbe  statute  now  under 
consideration ;  and  therefore  no  similarity  of 
facts  in  a  cattc  arisinfjf  on  the  one  act  can  make 
it  a  casein  point  upon  a  question  raised  on  the 
other.  But,  as  tbe  Court,  in  deciding  those 
cases,  has  considered  that  the  settlement 
turned  on  the  question  wh<  tber  tbe  pauper  oc- 
cupied as  ttnant  to  his  master,  tbe  decisions 
are  very  important  on  tbe  present  inquiry. 

In  those  cases,  as  in  this,  there  was  no  doubt 
of  the  right  to  exact  and  the  liability  to  ren- 
der service ;  but  in  those,  as  in  the  present 
case,  tbe  doubt  was  whether  the  relation  of 
landlord  and  tenant  subsisted  between  the 
same  parties.  There  is  no  inconsistency  in 
tbe  relation  of  master  and  servant  with  that  of 
landlord  and  tenant :  a  roaster  may  pay  his 
servant  by  conferring  on  him  an  interest  in 
real  property,  either  in  fee,  for  years,  at  will, 
or  for  any  other  estate  or  interest;  and,  if  he 
do  so,  the  servant  then  becomes  entitled  to 
the  legal  incidents  of  the  estate,  as  much  as  if 
it  were  purchased  for  any  other  consideration. 

But  it  may  be  that  a  servant  nyay  occupy  a 
tenement  of  his  master's,  not  by  way  of  pay- 
ment for  his  services,  but  for  tbe  purpose  of 
performing  them  :  it  may  be  that  he  is  not 
permitted  to  occupy,  as  a  reward,  in  the  per- 
formance of  his  master's  contract  to  pay  him  ; 
but  required  to  occupy,  in  tbe  performance  of 
bis  contract  to  serve  his  master.  Tbe  settle- 
ment cases  cited  in  argumeut  established  and 
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proceeded  on  this  diitiiicti«a»  We  tbink  it 
applicable  to  the  preaeot  quettion;  and,  ai 
there  U  nothing  io  the  ht'U  stated  to  shew 
that  the  claimant  was  required  to  occupy  the 
house  for  the  performance  of  his  services,  or 
did  occupy  it  in  order  to  their  performance, 
or  that  it  was  conducive  to  any  other  purpose 
than  any  house  which  he  mig^bt  have  paid  for 
in  any  other  way  than  by  his  services ;  and,  as 
the  case  expressly  finds  that  he  had  the  house 
as  part  remuueration  for  bis  services ;  we  can- 
sot  say  that  the  conclusion  at  which  the  re- 
visinf^  barrister  has  arrived  is  wrong. 

The  case,  indeed,  states  that  the  claimant 
was  master  rope-roal&er,  and  as  such  had  the 
house  as  hb  residence :  hut  that  expression  is 
equally  applicable,  whether  he  was  made  te- 
nant of  the  house  in  payment  of  his  services  as 
master  rope-maker,  or  occupied  it  for  the  pur- 
pose of  performiuj^  them.  The  fact,  also,  of 
having  a  lower  salary  in  consequence  of  being 
allowed  a  house,  thou|(h  not  immaterial,  is  by 
no  means  decisive ;  for,  such  a  fact  might  ex- 
ist in  a  case  in  which  the  house  was  occupied 
for  the  purpose  of  the  service,  and  not  in  the 
character  of  tenant. 

It  may  well  happen  that  sometldng  in  theser^ 
mce  which  renders  it  less  onerous  or  more  plea- 
sant may  cauae  a  reduction  of  the  salary  with- 
out being  a  part  of  the  salary  itself.  A  master 
may  give  lower  wages  in  consequence  of  lodg- 
ing his  servants  lb  bit  house,  instead  of  requi- 
ring tliem  to  fittd  lodgings  out  of  it,  without 
making  them  his  tenants.  But,  in  the  present 
case,  upon  the  grounds  above  stated,  we  think 
the  juster  inference  U,  that  there  is  an  occu- 
patk>n  as  tenant. 

On  the  second  question,  it  appears  thai  the 
claimant  was  rated  to  the  poor-rates  and  as- 
sessed Uxes,  and  that  they  were  jpaid  for  him 
in  part  remuneraUoa  of  his  services.     Upon 
this  question,  it  appears  to  us  that  the  pay- 
ment, being  one  to  which  the  claimant  was 
Kable,  and  having  been  made  on  his  account 
by  those  whom  he  procured  to  make  it  by 
giving  value  for  it,  is  sufficient  within  the  27th 
section  of  the  statute.    Whether  it  would  or 
would  not  have  been  sufficient  within  the  3  W. 
&  M.  c.  1 1, 8.  6,  in  which  rating  and  payment 
are  made  to  confer  a  settlement,  by  way  of 
aahstitution  or  equivalent  for  notice  to  the 
parisii,  or  under  the  4  &  5  Will.  4,  c.  76, 
s.  66,  where  the  payment,  being  for  a  similar 
purpose  (that  of  conferring  a  settlement)  with 
that  in  the  3  W.  &  M.,  may  perhaps  require  to 
be  niade  in  a  similar  manner,  ii  «  diffiereat 
question  from  that  before  us.    The  pre«eut 
question  arising   upon  an  act  of  parliament 
conferring  a  franchise  in  respect  of  property 
or  ability,  we  think  the  payment,  havmg  been 
made  in  a  manner  equally  indicative  of  these 
qualifications,  is  as  effectual  within  the  spirit 
of  the  enactment  as  if  made  by  the  hand  ol  the 
claimant.    The  words  of  the  act  which  require 
tliat  "  sueh  person'*  should  have  paid  the  rate, 
do  certainly   in  their  largest  ordinary  sense 
comprehend  payments  made  in  dischart^e  of 
and  procured  by  such  person*  aaw«ll  as  those 
made  by  his  own  hand :  and  the  largest  ordiT 


nary  sense  is  that  in  whidi  wotds  ought  to  be 
construed,  where  there  is  nothing  in  &e  occs- 
sion  on  which  they  are  uaed,  or  in  the  context, 
to  restrict  them. 

We  think,  therefore,  the  decbioa  of  the  re- 
vising  barrister  is  right  en  both  points. 

There  were  three  other  cases,  the  circum- 
stances of  ^«1uch  were  nearly  the  same  as  the 
above ;  aa  So  those,  the  opinion  of  the  Coort 
waa  pronounced  at  follows  :*— 

Fotes  ofC.  A.  Purker  and  floe  others. 

This  case  does  not  materially  differ  from 
that  of  the  vote  of  James  Diirton ;  and  the  de- 
cision of  the  rerising  barrister  must  be  affirmed, 
on  the  grounds  stated  io  giring  judgment  on 
that  case. 

Foies  of  W.  Broeh  and  two  others. 

There  is  no  substantial  difference  between 
this  case  and  that  of  James  Burton  ;  the  de- 
cision of  the  revising  barrister  most  therefore 
be  affirmed. 

P'otes  o/Themas  Smith  and  two  others. 

Tn  thb  case  also  we  think  the  decision  of  the 
revising;  barrister  most  be  affirmed,  on  the 
grounds  stated  in  the  judgment  in  the  case  of 
James  Burton's  vote.  The  rate  being  paid  by 
the  voter's  own  hand  is  a  circumstance  not  un- 
favourable to  the  vote,  but  we  think  it  makes 
no  Sttbftaatial  difference  either  way. 

Decisions  affirmed. 

Haghet,  appelhnt ;  Overseers  of  Ckatham^ 
retpondents.     M.  T.  1843. 


Crrf)eqnrr  of  9ttui. 

[Reported  by  A.  T.  BuRLSTONB,  Esq.,  Barrister  at 

Low.l 

ABORTirS  TRIAL.— KJOSTS. 

fFhere  ty  the  misconduct  or  fault  of  a  jury 
they  are  dischnrred  from  gfwng  a  verdict, 
and  the  cause  u  tried  a  second  time,  the 
party  uitimateiy  successful  will  not  be  en» 
titled  to  the  costs  of  the  first  attempt  at 
trial. 

Jervis  shewed  csuse  against  a  rule  nisi  ob- 
tained by  Pitt  Taylor  to  review  the  Master's 
taxation.  The  cause  was  tried  before  Parke, 
B.,  last  Trinity  Term,  when  the  jury,  f»eing 
unable  to  agree,  were  discharged  at  midnight 
by  the  learned  Jud^e.  At  a  subsequent  trial 
before  Abingrr,  C.  B.,  a  verdict  was  returned 
for  ihe  plaintiff,  and  the  Master,  on  taxation, 
allowed  him  the  costs  of  both  trials.  Thr  ques- 
tion  was,  whether  the  plaintiff,  having  succeeded 
in  the  second  verdict,  i$  entitled  to  the  costs 
of  the  first  trial,  the  jury  not  having  agreed, 
but  having  been  discharged  by  the  learned 
Judge.  This  is  like  the  case  of  a  remanet 
The  costs  of  the  previous  remauet  are  costs  in 
the  cause ;  and  it  appeared  from  the  record  that 
on  his  Lordship  discharginj?  tlie  jury  the  cause 
was  made  a  remanet.  There  is  some  contra- 
diction in  the  cases  on  the  subject,  but  on 
looking  at  the  reason  of  the  decisions,  and 
examining  Mr.  Justice  Patleson's  judf^ment, 
the  Court  will  have  no  difficulty  in  reconciling 
then).  It  is  quite  plaio,  that  so  far  as  the  first 
trial  is  concerned,  both  parties  are  in  the  same 
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position— it  was  not  the  fault  of  either  party 
that  the  jury  did  not  agree,  and  that  is  like  the 
case  where  a  cause  has  not  been  tried  at  all. 
We  must  then  endeavour  to  see  hj  whose  fault 
it  was  that  the  cause  was  not  tried,  and  that 
eao  only  be  ascertained  by  the  reaalt  of  the 
second  trial.  It  is  not  like  the  case  of  a 
failure  in  consequence  of  the  proceedings  not 
bfiog  properly  presented  to  the  jury,  for  there 
sack  party  pays  his  own  costs.  There  are 
several  cases  on  the  subject,  two  of  which  are 
decidedly  in  favour  of  the  plaintiff.  In  Bwrchall 
T.  Bellamy,  5  Burr.  2694,  it  was  decided  that 
the  costs  of  a  former  abortive  trial  are  to  be 
allowed  to  the  party  finally  prevailing.  The 
Court  directed  that,/br  the/uimre,  iu  all  cases 
where  a  cause  goes  down  to  trial  and  goes  off 
upon  any  occasion  without  the  fault,  contriv- 
ance, or  management  of  the  parties,  and  is 
afterwards  brought  down  again  to  trial,  the 
costs  of  such  former  abortive  going  down  to 
trial  shall  be  taxed  and  allowed  to  the  party 
finally  prevailing,  in  the  same  manner  as  if 
the  cause  had  j^one  off  upon  a  remanet.  That 
case  was  acted  upon  in  Harrhun  v.  Bttmeit^ 
1  Dow.  627,  where  oue  of  the  jury  having 
abseonded  before  the  verdict  was  delivered, 
sod  the  plaintiff  refusing  to  take  a  vervlict 
from  the  eleven,  a  new  trial  wva  had,  and  the 
plaintiff  obtained  a  verdict,  and  it  was  held 
that  he  wm  entitled  to  tlie  costs  of  both  (rials. 
Id  Seeljf  v.  Powert^  3  Dow.  372,  the  facts  wore 
these:— The  caose  was  tried  before  Mr.  Jus- 
tice LiaUdaUt  and  the  jury,  after  retiring,  re- 
mained out  all  nii^ht.  The  next  morning, 
being  still  unable  to  agree,  the  learned  Judge, 
by  his  own  atfthority,  discharged  the m.  Sub- 
sequently the  parties  again  came  down  to 
trial,  anti  the  plaintiff  had  a  verdict.  On 
taxation  the  Master  refused  to  allow  the  costs 
of  the  first  trial.  Mr.  Justice  Putieton, 
after  taking  time  to  consider,  held  that 
where  a  Judge  of  his  own  authority  dis- 
charfsas  a  jury  frona  givinc  a  verdict,  nn  the 
^oond  of  their  not  being  able  to  agree,  the 
party  ilfiraacely  snecessfol  will  not  be  entitled 
to  the  costs  of  the  first  attempt  at  trial.  But 
that  ease  cannot  be  correctly  reported,  for 
Patteton,  J.,  is  made  to  say  •*  that  he  could 
not  aee  any  difference,  in  reason,  between  the 
withdrawing  a  juror  by  agreement  and  the 
jlissharge  of  the  jury  by'thc  Judge ;"  for  there 
is  this  difference,  that  the  withdrawing  a  juror 
pats  an  end  to  the  cause,  which  is  not  the  case 
where  the  jury  are  diseharged  by  the  Judge. 

Pitt  Tttfflt^r  to  support  of  the  rule. — It  is 
perfectly  clear  tliat  this  it  not  a  remanct.  A 
remanet,  in  the  legal  sense  of  the  word,  is 
where  the  parties  go  down  to  trial,  but  the 
jury  are  not  sworn,  and  the  cause  is  then  post- 
poned to  a  tttbaequent  sessions.  Here  the 
jory  were  sworn,  the  cause  was  gone  into,  wit- 
oeises  were  examined,  and  nttn  constut,  but 
the  defendant  might  have  had  a  verdict.  Burch- 
«' V.  Bellamy  has  been  expresslv  overmled  by 
^oodv.  Duncan,  6  M.  &  W.  87.  and  7  Dow. 
?44.  In  reference  to  Stefy  v.  Poteen,  which 
»t  IS  said  is  mia-reported,  Patteton,  J.,  ob- 
wrves,  in  ^ake  v.  Spurgin,  4  Dowl.  676, 


**  That  was  a  decision  of  my  own;  but  I  took 
time  to  consider,  and  examined  the  authorities 
on  the  subject,  and  the  result  of  my  inquiries 
was  that  the  ultimately  successful  party  was 
not  entitled  to  costs  attendant  on  endeavouring 
to  try  the  cause.*'  He  also  cited  The  MVc«r* 
terehire  and  Stttffordshire  Canal  Company  v. 
The  Trent  and  Meruy  Nevigatton  Company, 
2  Marsh,  476;  Bird  v.  Jppleton,  I  Ban,  111  < 
and  Thomas  v.  Hawkes  and  another,  9  Mee.  & 
W.63. 

Lord  Ahinger,  C.  B. — ^The  practice  of  the 
(Jourt  of  Queen's  Bench  being  according  to 
the  authorities  which  have  been  cited  ;  as  it 
does  not  appear  to  be  inconsistent  with  the 
practice  of  this  Court,  and  is  justified  by  ana* 
lugy  to  cases  where  a  venire  de  novo  has  been 
awarded,  I  think  it  the  better  way  to  establish, 
that,  where  by  the  misconduct  or  failure  of  the 
jury,no  verdict  is  gi  ven,and  the  parties  are  com^ 
pelled  to  go  to  trial  a  second  time,  there  ought 
to  be  no  costs  of  the  first  trial  awarded.  The 
rule,  therefore,  must  be  made  absolute. 

Parke^  B.— -It  seems  to  be  admitted,  that  in 
the  case  of  a  venire  de  nwo,  which  is  founded 
on  some  real  or  presumed  fault  in  the  jury, 
each  party  pays  his  own  costs.  In  the  case  of 
Lickbnrrow  v.  Maton^  6  T.  R.  131,  where  a 
demurrer  to  evidence  was  overruled,  and  a 
writ  of  error  brought  in  the  Exchequer  Cham- 
ber, and  the  cause  afterwards  carried  to  the 
House  of  Lords,  and  a  venire  de  novo  awarded, 
it  was  held  that  the  party  succeeding  was  only 
entitled  to  ih*;  costs  of  the  second  trial.  It  is 
difficult  to  distinguish  that  case  from  the  pre- 
sent. Where  a  jury  cannot  aiereeon  a  verdict 
it  is  very  like  the  case  of  their  not  having 
found  any  rerdict  at  all. 

Gurney  and  Rot/e,  BB.,  concurred. 

Rule  absolute. 

Brown  v.  Clarke,  Nov.  llth.  M.  T.  1843. 

CHANCERY  SITTINGS. 

0iKi\tx  of  i\z  fifllitf. 
In  and  after  Hilary  Term,  1844. 

AT  WESTMINSTER. 

Jan.  11,18,  25,  31.  —Motions. 

Saturday...  Jan.  13  v 

Monday 15 

Tuesday Ifi 

Wednesday  ....17 

Fr'rdav 19 

Saturilay 20 

Monday 22 

Tuesday 2d 

Wednesday  ....24 

Friday 26 

Saturday 27 

Monday 29"^ 

AT  THB  nOLLS. 

Thursday  .  .Feb.  I  {  ^^^^  w?%*i-*f ' 

'  \     ing  ra  the  Solicitors. 

Short  Causes,  Consent  Causes,  and  Consent 

Petitions,  every  Tuesday  at  the  Siuing  of  the 

Court. 


Pleaa,  Demurrers,  Cauaes, 
Further  Directions,  and 
Exceptions. 
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Legal  Lfrici.^^Th*  Editor* i  Letter  Bog. 


LEGAL   LYRICS. 


Dear  Mr.  Editor, 

A  Philosopher  has  asserted  that  every  iohabitant  of  the  Earth  is  bom  a  Pdei  ;— 
hut  there  seems  to  be  a  very  general  iKDorance  of  the  fact,  although  almoit  every  elut  of 
society  is  daily  giving  involuntary  proofs  of  their  poetic  capabilities.  In  Travellers  and  Tradet- 
folk  i«  general  we  see  the  developeinent  of  the  Fiction  of  Poetry ;— in  Shoemakers  and  Hosiers 
the  measurement  of  Feet ; — in  the  daily  Cries  of  London  its  Mutic  : — in  Children  and  Panto, 
mimic  Aciors  its  Cudence  j-^und  even  in  the  vul^rity  of  Swearers  we  discover  the  i^rms  of 
SuftUne  Invocation, 

The  Lawyers  seem  most  unaware  of  their  poetical  faculties,  though  they  principally  deal 
in  Fiction.  But  it  is  apparently  of  that  dry  and  systematic  kind  tliat  few  have  recofrnized  the 
relationship.  It  would  be  didicult  to  appropriate  their  Muse  to  any  particular  class  of  Poetry. 
We  may  not  call  it  Didactic. — because  the  iicoorance  of  mankind  will  not  allow  its  morality  ;— 
nor  Descriptive, — for  who  can  understand  its  terms ; — nor  Humorous  or  Pathetic, — unless  we 
look  at  its  consequences.  It  has  to  be  sure  a  touch  of  the  Pastoral  in  Settlement  (>Mes,— and 
•f  the  Dramatic  in  the  uncertainty  of  its  issues : — but  its  language  has  hitherto  been  considered 
so  forbidding,  that  the  very  nature  of  it  has  been  always  thought  an  antidote  to  poetic  genius. 

I  wish  to  redeem  the  profession  from  this  slander,— to  sweeten  the  bitterness  of  the  law,— 
to  smooth  its  excrescences, — and  to  render  its  expressions  more  musical;  in  short,  to  shew  that 
there  is  poetry  in  practice, — to  make  the  study  more  pleasing  to  the  student, — and  the  proceed- 
ings more  attractive  to  the  client. 

Like  tho  apothecary  who  dabbled  in  verse, 

—     ■  —  And  took  so  much  delight  in't, 

;  That  his  prescriptions  he  resolved  to  write  in't,— 

I  have  determined  to  rednce  the  technicalities  of  the  law  into  metre,  and  to  correspond  with 
luy  brethren  in  measured  lines.  I  now  send  a  specimen  for  your  readers'  amusement  at 
Christmas  ;  being  a  letter  I  lately  addressed  to  an  opposing  brother,  pnng  him  notice  of  my 
intention  to  file  a  demurrer  to  some  of  his  proceedings,  written  to  the  Ust  tune  in  my  head,— 
Tom  Moore's  "  Oh !  think  not  my  spirits  are  always  as  light,"  and  to  enable  you  the  better  to 
judge  of  the  parody,  I  add  the  original  in  another  column. 

Your's, 


Oh  I  thiDk  not  my  tpiritt  are  alirayi  at  light, 

A  lid  as  free  from  a  pang  at  they  teem  to  you  now ; 
Nur  expect  that  the  bean-beaming  tmile  of  to-night 

Will  return  with  to-morrow  to  brighten  my  brow. 
No,  life  it  a  watte  uf  weariaome  hours. 

Which  seldom  the  rute  of  enjoyment  adums  ; 
And  tlie  heart  that  is  soonest  awake  to  the  flow*n, 

Is  always  the  flrst  to  be  touched  by  the  thorns ! 
But  send  round  the  bowl,  and  be  happy  awhile; 

May  we  never  meet  worse  in  our  pilgrimage  here. 
Than  the  tear  that  enjoyment  can  gild  witli  a  tmile. 

And  the  tmile  that  compassion  can  turn  to  a  tear. 

The  thread  of  our  life  would  be  dark,  heaven  knows ! 

If  it  were  not  with  friendthip  and  love  intertwia'd; 
And  I  care  not  how  toon  1  may  tink  to  repote, 
•  When  thete  bleaainp  shall  ceate  tu  bedear  to  my  mind ! 
Bnt  they  who  have  lov*d  the  fondest,  the  puictt, 

Too  often  have  wept  o'er  the  dream  they  believed; 
And  the  heart  that  bat  tlumberM  in  friendthip  tecurest. 

Is  happy  indeed,  if  »twaa  never  deceived. 
But  send  round  the  bow*.,  while  a  relic  of  truth 

Is  In  man  or  in  woman,  this  prayer  shall  be  mine,— 
That  the  sunshine  of  love  may  illumine  our  youth. 

And  the  moonlight  of  friendship  console  our  ticcline. 


Oh  I  think  not  your  pleadings  are  really  to  aly. 

And  at  free  from  a  Saw  as  they  teem  to  you  now| 
For  believe  a  Demurrer  will  ceruinly  He, 

Tlie  return  of  to-morrow  will  quickly  the*  botw. 
No,  Law  is  a  waste  of  impertinent  reading 

Which  seldom  produces  but  quibbles  and  bruibi 
And  the  Lawyer  who  thinks  he's  the  nicest  in  pleading. 

Is  likeliest  far  to  be  caught  In  Its  toils  I 
But,  Brother  Attorney  I  how  happy  are  we  I 

May  we  never  meet  worse  In  our  practice  of  law. 
Than  the  flaw  a  Demurrer  can  gild  with  a  fee* 

And  the  Fee  that  a  conscienee  can  earn  froai  a  flaw. 

Yet  our  doon  would  not  often  be  dark,  on  my  tout ! 

If  Equity  did  not  to  Law  lend  iu  aids 
And  1  care  not  how  soon  I  am  struck  off  the  Roll, 

Wheu  1  for  these  blessings  shall  ceate  to  be  paid  f 
But  they  who  have  fought  fur  the  weakett  or  atioogctC, 

Too  often  have  wept  o'er  the  credit  ttiey  gave  i 
Even  he  who  hat  revell'd  in  Chancery  longest* 

It  happy  If  always  his  CosU  he  can  save.        * 
But,  my  Brother  in  Law  !  while  a  quarrelling  term 

It  In  man  or  in  woman,  thit  pray'r  thall  be  ours,— 
That  Acttont  at  Law  may  employ  ev'ry  Term* 

Aud  F.quity  Suiu  cheer  Vacatiooal  bourt. 


THE  EDITOR'S  LETrER  BOX. 


A  correspondent  is  ioforincd  that  a  solicitor 
hsviog  been  re-admitted  in  the  year  1842,  and 
taken  out  his  certi6cate ,  but  who  neglects  to 
reoew  it  for  the  year  1843,  need  not  be  asj^ain 
re^admitted  in  order  to  take  out  his  certificate 
for  the  ensuing  year ;  but  he  roust  give  notice 
of  his  application  to  the  Court  fur  the  last  day 


of  next  term,  and  obtain  a  rule  for  the  regis- 
trar to  grant  his  cort:ficaie  on  payment  of  th« 
duty  for  the  last  year,  if  he  practised. 

We  think  that  Mr.  Whishaw's  Lw  Dic- 
tionary is  the  book  adaptt:d  to  the  wants  of 
"  An  Articled  Clerk." 

We  are  obliged  to  C.  H.  B.,  "  Brevilatii 
Amicus,'*  and  R.  for  their  cominunicatioiis,  all 
of  which  will  appear  as  early  as  practicable. 


srtie  H^gal  0h»tvhtv, 


mONTBJM-Y   RECORD    FOR   DECEMBER,    1843. 


Quod  mA^isad  mos 


Pcrtinet,  et  nescire  iiintuui  est,  tigiumns.** 


HORAT. 


MEMOIR 

OP 

SUTTON  SHARPE,  Esq.,  Q.C,  &c. 

We  cannot  allow  tbe  present  year  to  ex- 
pire, without  laying  before  our  readers  the 
best  memoir  we  can  draw  up  of  this  very 
able  lawyer,  and  most  accomplished  and 
acate  man.  In  the  matters  of  his  profes- 
sion, never  had  client  a  safer  or  more  judi- 
cious counsellor— in  matters  out  of  his  pro- 
fession, public  or  private,  never  had  friend 
an  adviser  more  unerringly  wise  and  right. 
An  instance,  we  believe,  can  hardly  be 
Qtmed  of  a  man  filling  a  position  no  more 
elevated — whose  moral  weight  and  influ- 
ence was  more  extended— and  the  loss  of 
whose  mentiil  light  and  intellect  was  more 
▼idely  and  truly  deplored.  The  ravages 
which  death  makes  are  soon  obliterated 
from  the  mind,  and  the  laborious  occupa- 
tions of  our  busy  profession  give  peculiar 
speed  to  this  process  of  forgetfulness  ;  but 
though  we  now  write  at  near  a  year's  in- 
teival  from  Mr.  Sharpe's  death,  his  me- 
mory is  as  fresh  in  the  recollection  of  his 
friends  and  associates,  his  pointed  sayings 
as  often  in  their  mouths,  and  regret  for  his 
loM  as  poignant  in  their  hearts  as  in  the 
earliest  days  of  their  grief.  For  ourselves, 
we  feel  unable  even  to  write  this  rude 
notice  without  renewing  these  emotions, 
and  without  being  clothed,  as  it  were, 
over  agwn  with  the  stillness  and  restrained 
composure  of  the  death  chamber. 

The  biographies  of  periodical  literature 
we  at  best  but  very  trifling  memorials  to 
dedicate  to  those  many  very  able  and  im- 
portant men  who  are  almost  daily  swept 
from  the  ranks ;  but  small  and  transitory 
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as  such  a  memorial  must  be,  we  had  fondly 
hoped,  in  this  instance,  to  have  seen  it 
raised  by  some  far  abler  pen  than  ours. 
The  well  known  eminence,  literary  and 
legal,  of  many  of  Mr,  Sharpe's  most  inti- 
mate friends,  added  to  their  well  known 
attachment  to  him,  led  us  to  hope  for  some 
tribute  to  his  memory  more  worthy  than 
we  can  offer.  It  is  liter  long  postpone- 
ment, and  with  melancholy  dissatisfaction, 
that  we  sit  down  to  a  task  we  had  hoped 
to  have  seen  worthily  performed,  and  for 
which  we  have  no  qualification  in  common 
with  those  we  had  looked  to  to  perform 
it,  except  regard  and  admiration  for  its  ob- 
ject. Over  his  tomb  should  not  have  been 
strewn  common  flowers,  nor  by  an  Unknown 
hand.  

Mr.  Sutton  Sharpe  was  bom  in  1797. 
His  father,  Sutton  Sharpe,  Esquire,  of  Not- 
tingham Place,  was  a  man  of  very  conside- 
rable ability  and  acquirement.  Besides 
being  deeply  attached  to  all  matters  con- ; 
nected  with  art  and  taste,  his  literary  at- 
tainments were  extensive.  It  is  said  that 
he  taught  himself  Greek  after  he  was  40, 
and  became  a  good  scholar.  He  was  inti- 
mate, among  others  distinguished  for  learn- 
ing or  art,  with  Porson,  Opie,  Flaxman,  and 
Stothard.  Mr.  Matthew  Raper  dedicated 
to  him  his  "Index  to  Scapula's  Dictionary." 
His  mother  was  Maria,  the  daughter  of 
Thomas  Rogers,  of  Newington  Green  and 
Freeman's  Court,  banker,  and  the  sister  of 
Samuel  Rogers,  the  well  known  author  of 
the  "  Pleasures  of.  Memory."  We  have 
heard  her  spoken,  of  as  one  of  the  most 
Bweiet  and  charming  of  women. 

Of  this  marriage  there  were  six  children, 
M 
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Memoir  of  Sutton  Skarpe,  Esq. 


of  whom  Mr.  Satton  Sharpe  was  the  eldest. 
When  he  was  only  eight  years  old,  his 
mother  died  of  an  iUness  brought  on  from 
nursing  her  children  through  a  fever,  im- 
mediately before  her  confinement.  It  is 
her  death  which  waa  alluded  to  by  her 
brother  in  the  following  beautiful  and  well 
known  lines : — 

Such  grief  wm  onr» — it  seems  but  yesterday — 
When  in  thy  prime,  wishing  so  much  to  stiiy, 
Twiis  thine,  Maria,  tUin«  w.Ub^ul «  aigW 
At  midnight,  in  a  sister's  arms  to  die  ! 
Oh,  thou  wert  lorely — lovely  was  thy  frame, 
And  pure  thy  spirit  as  from  heaven  it  came ! 
And,  when  recalled  to  join  the  blest  above. 
Thou  died'at  a  victim  to  exceeding  love, 
Nursing  the  young  to  health.     In  happier  hours* 
When  idle  fancy  wove  luxuriant  flowers. 
Once  in  thy  mirth  thou  badst  me  write  on  thee ; 
And  now  I  write — what  thou  shHlt  never  see  ! 

Htmum  lA/e. 

The  death  of  Mrs.  Sharpe  was  immedi- 
ately followed  by  that  of  her  husband,  and 
the  subject  of  this  memoir,  with  the  rest  of 
the  young  family,  wer^  brought  up  by  a 
half  sister,  Mr.  Sharpe' s  daughter  by  a 
former  marriage,  who  h^rself^  at  that  time^ 
was  extremely  young. 

At  the  aee  of  ten,  Sutton  Sharpe  was 
placed  at  school  under  the  care  of  the  Rev. 
E.  Cogan,  of  Higham  Hill,  Walthamstow, 
Mr.  Cogan,  who  is  still  laying,  himself  a 
first-rate  scholar,  has  beep  distinguished  for 
his  success  in  classical  education,  and  dar- 
ing the  six  years  he  was  with  him,  Mr. 
Sharpe  acquired  a  good  knowledge  of  Latin, 
Greek,  and  French,  and  of  the  elements  of 
the  mathematics.  He  ranked  among  the 
cleyerest  of  the  school  boys.  He  was  re- 
markable for  the  rapidity  with  which  he 
learnt  his  lessons;  and  for  the  assiduity 
with  which  h^  deYoted  himself  to  general 
reading  in  the  hours  of  plav.  Mr.  Cogan 
encouraged  attention  in  his  boys  to  general 
literature  to  an  extent  then,  and  indeed 
now,  very  remarkable ;  as  a  part  of  this 
plan,  we  have  heard  that  he  ev^n  allowed 
them  to  read  duri;Qg  the  whole  of  meal 
times.  The  boys,  among  themselves,  and 
by  his  assistance,  had  got  together  an 
admirable  school  libra;ii^,  and,  very  m^uch 
by  means  of  this,  libxt^ry,  Sutton  Sharpe 
was,  during  his  school  days,  enabled  to  lay 
not  only  the  foundati(M\  of  his  future  at- 
tainments, but  to  r9^j^  ^  great  deal  of  the 
superstructure'  B^  \|a  fisaistan^ce,  before 
he  left  school,  he  wii|S.  cpjpsiderably  read  in 
English  lit^ature,  and  V  ^^  i^ot  only 
read,  but  carefully  studied,  Gibbon,  Hume, 
Bpbertson,  Hopke,  and  ijudeed  many  of  the 
other  standard  histories^  of  the  lan^age* 

During  hi^  vacations,  his  principal 
amusement  was  chemistry,  and  his  attach- 


ment to  this  science  was  so  great,  thst 
though  his  very  sports  as  a  boy  constantly 
shewed  his  leaning  to  the  profession  be 
ultimately  chose,  yet  before  he  devoted 
himself  to  the  law,  he  made  serious  inqui- 
ries as  to  the  prospect  which  chemistry 
would  have  afibrded,  had  he  applied  himseiif 
to  it  as  the  business  of  his  after  life.  We  may 
also  mention  here,  that  his  love  for  htera- 
ture  led  him  to  enquire  as  to  the  occupa- 
tioq  and  prospects  which  the  buainess  oi  a 
printer  presented.  His  earliest  inclination, 
however,  fortunately,  or  perhaps  unfortu- 
nately, prevailed — perhaps  unfortunately, 
because  to  his  unwearied  devotion  in  its 
duties,  we  must  attribute  his  early  and 
most  lamented  death. 

At  the  age  of  eighteen,  Mr.  Satton 
Sharpe  was  articled  by  his  uncle,  the  late 
Mr.  Henry  Rogers,  as  a  solicitor,  for  the 
usual  term  of  five  years,  to  Messrs.  Graham, 
Kmderley,  and  Domville,  of  Lincoln's  Inn. 
During  his  articles,  he  employed  himself 
very  diligently  in  studying  the  law,  and 
he  made  very  careful  abstracts  of  his  read- 
ings. He  also  paid  some  'considerable 
attention  to  old  records,  and  studied  the 
old  court  hands  for  that  purpose.  During 
his  clerkship,  he  made  himself  acquainted 
with  the  Italian  language,  chiefly  by  the 
assistance  of  Mr.  Fitzroy  Kelly,  who  was 
then  in  the  same  office,  we  believe,  as  a 
salaried  clerk.  Mr.  Sharpe  used  often 
to  show  a  copy  of  the  Pastor  Fido,  inscribed 
in  Italian  on  the  fly-leaf  by  Mr.  Kelly,  which 
had  been  presented  to  him  by  that  gen- 
tleman during  those  studies.  In  the  leisure 
hours  of  this  period,  he  also  translated  for 
the  uublisher,  from  the  French,  Be  Pradt 
on  the  Colonies.  We  are  not  aware  of  his 
having  engaged  in  any  other  literary  work. 

On  the  expiration  of  his  clerkship  he 
received  handsome  ofiers  of  engagement 
from  another  very  eminent  firm  in  Lin- 
coln's Inn.  But  he  had  long  before  deter- 
mined to  devote  himself  to  the  higher 
branch  of  the  profession.  Though  the  extent 
of  his  private  resources  must  liave  made 
such  offprs  tempting,  he  steadily  refused 
them,  and  entered  himself  in  the  Middle 
Temple,  and  took  chambers  in  King's 
Bench  Walk.  It  was  at  this  time  we  formed 
his  acquaintance.  He  was  a  pupil,  first  of 
Mr.  Richmond,  the  conveyancer,  and  after- 
wards of  Mr.  Spence,  then  behind  the  Bar, 
and  in  large  practice  as  an  equity  draughts- 
man. He  availed  himself  to  the  utmost  of 
the  opportunities  here  afibrded  him,  and 
all  his  life  through,,  never  failed  to  express 
a  strong  sense  of  the  advantages  he  had 
derived  from  his  position  under  Mr.  Spence. 

On  the  21st  June,  1822,  he  was  called 
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to  the  Bar.  Though  he  devoted  himself 
firom  the  first  to  equity  practice,  yet 
for  several  yean  after  hta  call,  he  eon- 
tinned  to  have  chambers  in  the  Temple, 
(during  most  of  the  time  in  Brick  Court,) 
and  he'began  at  once  to  attend  the  sittings 
of  the  Chancery  Court  of  the  County 
Palatine  of  Lancaster,  of  which  Sir  Oiffin 
Wilson  was  then  the  Vice  Chancellor. 
To  fin  up  his  leisure  hours,  he  made, 
as  so  many  other  young  barristers  have 
done,  an  engagement  with  a  bookseller 
to  write  a  treatise  on  some  branch  of  law, 
but  bosineas  came  in  so  fast  upon  him, 
that  he  was  soon  obliged  to  arrange  for  its 
abandonment.  About  this  time  he  refused 
several  ofiers  of  fixed  employment,  and  co- 
lonial engagements. 

Upon  his  practice  increasing  he  changed 
his  Inn  of  Court  to  Lincoln's  Inn,  where 
he  took  chambers,  and  he  soon  found  him* 
self  in  very  full  occupation,  and  in  the 
course  of  a  few  yean,  ranked  in  point  of 
practice  and  reputation  among  the  fint  of 
the  Counsel  behmd  the  Bar.  On  the  in- 
atitation  of  the  celebrated  case  of  the  Bri- 
tish Iron  Company,  Smuli  v.  Attwood,  Mr. 
Sharps  was,  together  with  the  present  Vice 
Chaocellon  K.  Bruce  and  Wigram.  retained 
as  coansd  by  the  company,  and  to  the 
maBoer  in  which  he  distinguished  himself 
in  this  suit,  his  rapid  rise  is  in  a  measure 
to  be  attributed.  In  the  year  1841  he 
was  made  Qaeen*s  Counsel  by  Lord  Cot- 
ienluun;  and  on  the  appointment  of  the 
new  Vice  Chancellor's  Courts,  he  sat  him- 
self down  in  the  court  of  the  Vice  Chancellor 
Wignm»  Here  he  at  once  took  the  lead, 
and  retained  it  until  the  dose  of  the  sit- 
tings after  Michaelmas  Term,  1842,  when 
he  was  attacked  with  the  illness  which 
shortly  after  terminated  in  his  death.  Mr. 
Girdl^tone,  who  had  had,  during  the  same 
period,  the  second  business  in  the  same 
Court,  was  seised  two  or  three  weeks  he- 
fore  Mr.  Sharps  with  the  disease  which 
has  since  ended  in  his  case  also,  with  a  fatal 
result. 

During  the  period  from  his  call  to  the 
bar  to  hit  death,  Mr.  Sharpe  was  actively  en- 
g^ed  in  many  Hterary  laboun  bearing  npon 
reform  in  the  law.  He  was  copuectedwith 
the  Quarterly  Jurist  throughout  its  whole 
existence,  (i.  e.  from  1827  to  1833),  and  we 
believe,  for  some  time,  one  of  its  joint  edi- 
tors. We  are  not  able  to  state,  however, 
which  articles  in  particular  proceeded  from 
his  pen. 

During  the  latter  part  of  his  professional 
eareer,  he  was^  upon  several  occasions, 
exaniaad  befbrs  committees   of  the    le- 


gislature upon  subjects  connected  with 
the  administration  of  justice.  His  very 
able  evidence  before  the  Lords  on  the  com- 
mittee as  to  the  new  Judges  in  Chancery, 
in  1840 ;  and  before  the  Commons,  on  the 
removal  of  Westminster  Hall  Courts  in 
1841,  must  be  perused  by  every  one  who 
wishes  duly  to  appreciate  him  as  a  law  re- 
former.  He  took,  on  all  occasions,  views 
invariably  large,  liberal,  and  truly  wise, 
upon  subjects  whereon  the  best  of  lawyers 
are  far  too  apt  to  entertain  crabbed  preju-* 
dices  and  obstinate  determinations  to  con- 
tinue, if  it  be  possible,  in  the  ancient  ways. 
These  large  and  liberal  views  he  always  ex- 
pressed more  strongly  and  boldly  the  more 
public  the  occasion.  A  little  consideration 
will  shew  us,  that  what  is  given  to.  com- 
mittees sitting  on  subjects  of  juridical 
science,  and  is  commonly  called  evidence^ 
is  not,  properly  speaking,  evidence  at 
all.  It  is  not  an  exposition  of  mere  fact, 
but  of  general  deductions  from  facts. 
If  it  be  of  any  value,  it  is  really  a  state- 
ment of  the  general  truths  and  principles 
of  the  science;  of  the  universal  rules  of 
jurisprudence  applicable  to  all  countries 
and  to  all  systems  of  law,  aceompanied  by 
an  exposition  of  the  pecuUar  modifying  cir- 
cumstances, applicable  only  to  the  laws 
and  institutions  under  more  particular  con- 
sideration. Until  a  man  has  attained  a 
perception  of  some  general  truth  of  the 
science  of  jurisprudence,  or  of  the  science 
of  judicial  procedure — until  he  knows  some 
one  or  more  general  rules  of  those  sciences, 
and  that  such  rule  must  pervade  every 
rightly  constructed  system,  he  cannot  give 
Bcientific  eridence  on  any  branch  of  those 
sciences.  His  views  and  conclusions  must 
be  empirical, — he  is  himself  an  empiric.  Few 
men  have  thought  more  on  these  general 
tniths  than  Mr.  Sharpe  had  done ;  no  man 
ever  knew  better  how  to  express  himself 
clearly  and  accurately  upon  them,  and  we 
would  instance  his  evidence  on  the  two 
committees  above  referred  to,  as  models  for 
clear  scientific  statements  on  such  sub- 
jects. From  his  early  en^  into  the  pro- 
fession of  the  law,  he  had  been  a  careful, 
thoughtful  student  of  Bentham's  works 
and  philosophy.  He  had  eariy  perceived 
that  the  conclusions  of  that  philosophy  re^ 
quired  the  inductii^  qualificat\on  and  cor- 
rections which  extensive  observation  and 
analysis  idone  could  supply.  But  he  knew 
also,  that  general  truths  lay  at  the  bottom 
of  all  philosophy,  and  that  every  attempt  to 
improve  judicial  science,  which  did  not 
treat  it  an  a  science,  and  proceed  upon  the 
principle  of  fint  ascertaining  its  general 
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truths,  would  be  not  only  futile,  but  fatally 
miflchieToas. 

Observations  such  as  these  would  seem 
80  self-obyious,  that  they  must  be  looked 
upon  as  impertinent  truisms,  were  it  not 
that  in  the  midst  of  all  the  modem  profes- 
sions and  trumpetings  of  law  reform,  and 
that  in- high  places,  there  is  the  most  marked 
general  ignorance  of  there  being  any  such 
thing  as  a  scientific  rule,  or  the  most  marked 
indifference  to  it.  We  have  within  a  year  past 
even  seen  the  present  Lord  Chancellor  while 
working  out  the  law  reform  promises  of  a 
Queen's  speech,  on  one  night,  at  one  moment 
propounding  three  measures  framed  on 
three  totally  opposed  antagonistic  princi- 
ples— measures  as  to  which,  if  one  were 
right,  the  others  were  essentially  and  in- 
evitably wrong  and  vitious  in  their  very 
primary  leading  principles.  Central  courts 
he  proposed  to  make  local— local  courts  to 
make  central — in  one  and  the  samesentence. 
All  other  sciences  are  studied  by  men  de- 
voted to  them  specially  :  chemistry  by  che- 
mists, geology  by  geologists,  pharmacy  by 
physicians ;  but  it  is  assumed  that  the  all 
important  and  most  difficult  sciences  of 
jurisprudence  and  judicial  procedure  are 
known  to  gOTemment  officials  by  intuition, 
or,  at  least,  that  their  truths  will  be 
evolved  in  a  committee  of  a  house  of  par- 
liament, sitting  to  botch  up  some  place- 
making  bill.  We  make  these  reflections, 
because  they  point  most  strikingly  to  the 
extent  of  loss  the  public  has  sustained  by 
the  death  of  such  a  man  as  Mr.  Sharpe. 
As  a  man  qualified  to  do  great,  bold,  and  wide 
things  in  law  reform,  and  yet  things  safe,  be- 
cause great,  bold,  and  wide,  we  beUeve  there 
are  few  men  now  living  in  this  land,  by  a  long 
interval,  to  compare  with  him.  His  mind 
was  in  itself  admirably  constituted  for  such 
a  task,  and  his  early  position  in  a  solicitor's 
office  had  given  him,  as  we  believe,  a  most 
essential  and  very  pccuhar  advantage.  In 
this  point  of  view,  we  mourn  over  his 
death  as  a  serious  public  loss ;  a  loss  which, 
AS  far  as  we  can  see,  is  not  Ukely  soon  to  be 
replaced.  One  of  our  great  writers  and 
thinkers  speaks  of  the  want  of  highly  eminent 
and  leading  men,  as  the  great  and  branding 
defect  of  this  age.  There  is  much  truth  in 
this.  Mr.  Sharpe,  in  our  view,  was  won- 
derfully fitted  for  effecting  immense  service 
in  the  peculiar  subjects  we  have  alluded  to. 
Where  is  his  place  to  be  supplied  7  We  see 
a  vast  harvest  ungathered,  and  a  craving 
people  ;  where  are  the  reapers  ?  They  may 
be  coming  ;  we  have  yet  to  see  them. 

We  trust  no  reader  will  deem  this  a  di- 
gressioji.      To  us  it  seems  that  we  are 


speaking  to  the  very  intimate  essence  of  our 
subject.  In  thinking  of  him  now  lost,  much 
as  we  deplore  his  loss,  we  dwell  little,  in 
comparison,  on  the  admirable  companion 
or  the  able  adviser  and  advocate  now  no 
more  ;  but  rather  on  what  we  regard  as  his 
high  crowning  point  of  eminence,  the  very 
extensive  powers  for  public  utility  and  im- 
provement of  that  most  important  and  un- 
studied science,  which  we  consider  him  to 
have  possessed  in  a  most  remarkable  de- 
gree. From  those  powers,  and  from  that  love 
for  the  subjects  in  question,  which  had  led 
in  his  earlier  life  to  his  connection  with  the 
Jurist,  most  important  results  might  have 
been  expected. 

Shortly  after  the  passing  of  the  statute 
3  &  4  Vict  c.  94,  which  gave  to  the  Lord 
Chancellor,  for  five  years,  authorities  almost 
unlimited  for  the  improvementjof  his  court, 
a  commission,  or  rather  committee,  was 
appointed  to  prepare  rules  and  regulations 
for  carrying  out  the  intentions  of  the  legis- 
lature. Mr.  Sharpe  was  at  once  selected  by 
Lord  Lyndhurst,  to  act  with  the  Master  of 
the  Rolls,  the  V.  C.  Wigram,  and  Mr.  Pem- 
berton,  for  this  purpose;  and  so  highly  were 
his  qualifications  for  the  task  appreciated 
by  all  branches  of  the  profession,  that  his 
appointment  was  viewed  by  it  with  unani- 
mous satisfaction.  Though  it  is  under- 
stood that  a  great  deal  of  labour  had  been 
bestowed  on  many  other  subjects,  the  only 
important  measure  which  he  lived  to  see 
completed,  was  the  abolition  of  the  Six 
Clerks'  Office. 

Leaving  a  part  of  our  subject  on  which 
we  could  gladly  dwell,  we  must  not  omit 
to  mention  that  Mr.  Sharpe,  in  the  busy 
periods  of  his  life,  found  time  to  pay  some 
attention  even  to  dry  subjects  of  literature. 
His  father  had  been  a  friend  of  Home 
Tooke's,  and  Mr.  Tooke's  representatives 
would  naturally  consult  Mr.  Sutton 
Sharpe  on  their  affairs.  One  of  these 
affairs  was  the  publication  of  a  new 
edition  of  the  Diversions  of  Purley,  with  all 
Mr.  Tooke's  last  emendations ;  and  in  this 
way  we  believe  it  was  that  Mr.  Sharpe  was 
led  in  the  years  1828  and  1829  to  devote 
some  portion  of  his  time  to  assist  Mr. 
Richard  Taylor  in  his  new  edition  of  that 
work.  That  he  must  have  lent  some  con- 
siderable critical  assistance  on  that  occa- 
sion, we  infer  from  the  mode  in  which  his 
services  are  acknowledged  in  the  introduc- 
tion to  thak  and  the  subsequent  edition. 

The  illness  which  ultimately  terminated 
in  his  death,  probably  attacked  Mr  Sharpe 
early  in  the  year  1842.  During  that  year 
he  seemed   occasionally   much  oppressed 
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•with  iBdisposition,  and  just  before  the 
long  Tacation  was  cyidently  much  over- 
come by  the  labours  he  had  undergone. 
At  Paris,  during  the  long  vacation,  he 
had  a  violent  attack  of  diarrhcBa,  which 
greatly  weakened  him,  and,  no  doubt, 
hastened  the  progress  of  Ins  disease. 
In  Michaelmas  Term,  1842,  he  went 
through  his  work  as  usual;  but  in  the 
week's  recess,  at  the  end  of  the  term,  he 
waa  BO  very  unwell  as  to  be  unable  to  attend 
to  any  chamber  business.  A  week's  rest 
recruited  him,  but  before  the  end  of  the 
sittings  after  term,  he  had  again  relapsed 
to  a  still  worse  condition  of  health.  On  the 
last  two  days  of  those  sittings  it  was  evi- 
dent that  he  was  in  a  most  alarming  state. 
Mr.  Sharpe,  however,  would  not  admit 
that  there  was  anything  serious  the  matter, 
and  went  to  Brighton  for  the  Christmas, 
He  returned  in  a  few  days,  and  was  then 
attacked  with  a  stroke  of  paralysis,  which 
after  some  delusive  appearance  of  recovery, 
recurred,  and  brought  to  its  dose  an  illness 
which  offered  the  most  melancholy  spec- 
tacle £onceiveabIe  of  a  strong  intellect 
crippled  and  fettered  by  bodily  disease. 
The  attack  arose,  it  was  found,  from  an  in- 
jury to  the  structure  of  the  brain,  no  doubt 
produced  from  over  work.  He  died  in  his 
chambers  in  New  Square,  and  was  buried  in 
the  Cloisters  of  Lincoln's  Inn,  of  which  Inn 
he  was  one  of  the  benchers.  His  funeral  was 
attended  only  by  Ids  family  and  a  few  per- 
sonal friends.  Among  these  were  the  Mas- 
ter of  the  Rolls  (Lord  Langdale),  with 
whom  he  had  long  been  on  terms  of,  we 
may  say,  affectionate  intimacy,  and  the  Vice 
Chancellors  Knight  Bruce,  andWigram. 

The  circle  of  his  friends  in  England  was 
very  extensive.  To  enumerate  them  would 
be  to  name  most  of  the  talented  and  influ- 
ential men  of  the  present  day.  In  Paris, 
he  used  to  say  he  had  more  friends  than  in 
London.  They  were  the  leading  men  in 
politics,  letters,  and  arts.  We  have  not  at 
hand  a  copy  of  the  Journal  de»  Debats, 
or  we  should  have  extracted  a  notice  of  Mr. 
Sharpe,  which  appeared  in  that  paper. 

From  his  entrance  into  life,  Mr.  Sharpe 
held  a  riged  determination  to  succeed  by 
the  regular  exercise  of  his  profession. 
Though  taking  most  decided  views  on  poli- 
tical subjects,  he  always  positively  refused 
all  overtures  of  entering  into  Parliament, 
and  determined  to  refuse  them  till  he  had 
obtained  a  decided  lead  at  the  Bar.  During 
the  last  year  of  his  Hfe,  however,  he  was 
seriously  contemplating  this  step,  and  it 
can  hardly  be  questioned  that  a  man  with 
his  knowledge  of  mankind,    and  extreme 


accuracy  of  judgment,  must  soon  have  been 
of  considerable  political  importance. 

To  his  peculiar  excellencies  in  his  pro- 
fession, we  need  scarcely  allude.  They  aire 
well  known.  His  pleadings  were  models 
in  their  legal  acuteness,  in  their  most  lo- 
gical arrangement,  and  in  their  lucid 
phraseology;  and  his  opinions  are  cer- 
tainly at  once  clearer,  fuller,  and  more  ex- 
planatory of  the  grounds  on  which  he  pro- 
ceeded, and  more  entirely  exhaustive  of  the 
subject,  and  this  without  prolixity,  than 
those  of  any  other  man  we  recollect. 
He  did  not,  with  many,  attempt  to  avoid 
expressing  his  views  on  a  subject,  because 
queries  were  not  framed  so  as  categorically 
to  call  for  them  ;  and  he  considered  it  his 
duty,  not  to  content  himself  with  indicatipg 
the  bearings  of  his  mind,  but  always  formed 
as  decided  an  opinion  as  he  possibly  could> 
and  expressed  it.  We  recollect,  years  ago, 
when  Mr.  Sharpe  was  comparatively  a 
young  man,  being  at  a  consultation  with 
him  and  Mr.  Jacob,  at  which  Mr.  Jacob,  ia 
dictating  the  opinion^i  began — "  We  incline 
to  think."  .  Mr.  Shaipe  broke  in,  "We  are 
paid  to  think,  not  to  incline  to  think." 
"You  are  right,"  said  Mr.  Jacob,  "I  shall 
never  use  that  expression  again."  Mr.. 
Sharpe  carefully  preserved  copies  of  aQ  his 
opinions,  and  had  them  bound  and  well 
indexed.  He  has  left  behind  him  .many 
volumes  of  them ;  and  it  would  give  us 
great  pleasure  to  hear  that  some  selection 
from  them  was  likely  to  be  published.* 

Mr.  Sharpe  had  collected  an  excellent 
library/  and  was  very  proud  of  it.  Besides 
his  professional  library,  he, had  a  very  Targe 
collection  of  books  relating  to  foreign  law, 
and  to  general  subjects  of  jurisprudence. 
His  residence  for  two  [months  in  Paris 
during  some  twenty  successive  years -had 
given  him  unusual  opportunities  for  making* 
this  collection.  He  had  also  an  ^oellent. 
English  historical  library,  and  an  unusual, 
collection  of  French  literature.  Large  por* 
tioDs  of  his  library  were  purchased  almost  as 
relics  by  his'  friends.  We  must  not  omit' 
to  mention  that  the.  new  Chancery  Taxing-' 
Masters,  to  their  honour,  out  of  their  priyi£e 
funds,  public  funds  not  being  allowed  them,' 
purchased  his  law  library  for  the.  use  of 
their  office. 

.  Madame  M^rimee  had  painted  a  good 
portrait  of  Mr.  Sharpe  during  some  of  his 

•  Mr.  Sharpe  ha«  also  left  behind  him  a 
moit  careful  digest  of  £quity  cases,  which  we 
cannot  think  should :  be  thrown  aside.  He, 
hinasclf,  often  in  our  hearlnfr,  alluded  to  it,  as 
worthy  in  his  opinion,  (of  course  with  emen* 
dations)  of  being  published.  ^ 
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automnal  viwtsto  Paris.  Thia  portFait  M. 
M6rim6eha8  HiMJly  presentdd  to  his  family. 
We  cannot  better  coaclude  this  article 
tlian  by  ad  extract  from  a  Botice  drawn 
up  by  thiB  very  able  editor  of  the  Bgaminer, 
who  was  for  many  years  a  friend  of  Mr. 
Sbarpd's.  and  who  indeed  had  been  associ- 
ated  with  him  in  editing  the  Quartrriv 
Jurist.  ^ 

"  Mr.  Sutton  Sharpe  was  one  of  the 
most  valuable  men  of  our  thne.  There  was 
no  judgment  so  mnch  to  be  reKed  upon. 
His  mind.  too.  was  not  less  remarkable  for 
its  solidity  than  its  activity,  and  it  was  most 
prolific  in  useful  suggestions.  It  was  hardly 
possible  to  converse  with  him  without  car- 
rying off  some  new  knowledge  or  subject 
to  be  worked  upon.  His  mind  was  full  of 
stores,  which  he  made  available  for  the  good 
labours  of  others.  We  never  knew  any  one 
80  quick  m  seeing  what  should  be  done,  and 
in  chalking  out  the  plan  for  doing  it,  and 
pointing  out  whence  the  materials  were  to 
be  derived* 

"  Mr.  Sutton  Sharpe  was  a  learned 
lawyer  in  leading  practice,  but  he  had  also 
much  more  than  the  learning  of  a  lawyer. 
His  knowledge  of  men  and  things^  and 
books,  was  extensive.  Hardly  a  subject 
could  he  started  on  which  he  could  not 
bring  an  acute  thought  or  some  new  infor 
mat  ion  to  bear.^* 


whilst  thecharf(«  {ow  eBroroMotis  madiiioeniy 
for  c^opying  the  lease  ?crbatim  b  a  bookf«rtbe 
use  of  the  croivD,  and  it  is  not  only  deinnded 
for  enrolling  the  lease,  hot  on  all  asii^QmenCa  or 
transfers  whati*ver  of  i^  however  nuMereasthej 
maybe. 

In  givinsr  publicity  to  this  severe  biirtbeB, 
and  contributing  your  valuable  assistaoce  lo 
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the  piil)lic,  aad  owrit  the  approbation  of  all 
your  readers.  Aw  Exposbr. 
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ENROLMENT  OF  CROWN  LEASES. 


To  the  Editor  of  the  Legal  Obtervsr. 
Mr  Editor, 
One  of  the  kadbg  objects  of  yoor  journa^ 
being  to  expose  oppression,  and  to  relieve  the 
public  from  it,  allow  me  to  call  your  attention 
to  an  exaction  that  is  practised  on  all  tenants  of 
premises^  under  lease  from  (be  Commissiaoers 
of  the  Woods  and  Forests. 

By  a  covenant  contaitied  in  such  leases  the 
tenant  binds  himself  not  only  to  register  the 
lease,  but  also  to  enrol  it,  for  which  latter  act 
alone  he  is  required  to  pay  a  fee  of  XL  13f.  Ad. 
for  each  skin  of  p««rchnient  on  which  the  lease 
is  engrossed,  a  charge  exceeding  by  three  shil- 
lings and  fourpeiice  the  remuneraiKMi  of  a 
conveyancer  for  drafting  tW  lease,  for  fair 
copying  it  for  the  perusal  of  the  parties,  and 
engrossing  it  on    parchment   for  execution. 


As  there  is  no  profession  in  which  so  great  » 
freedom  of  speech  is  idlowed  as  in  the  law, 
consequently  there  is.by  force  of  drcumstaoces, 
what  may  be  called  a  sort  of  etiquette  exist- 
sng  among  the  members  of  that  prolession; 
which,  thoogh  not  witch  adapted io  the  cKatioa 
of  refined  and  sentimental  depertmanrbefitdng 
a  drawing  room,  is,  aeverlheless,  very  eftclual 
in  prodaeing  a  system  of  nuitual  reciprodtf 
aiKl  forbearance,  well  becominj^  a  Cuart,  w 
haU  of  public  disrussionu 

Thus  the  etiquette  observed  by  a  hiigt  ti^ 
a  Queen's  connsel,  not  acting  as  a  leader  in  a 
particular  cause,  is  to  inquire  of  him,  aereidiii); 
to  his  legidrenboTprioritf  ofcaU,  whether  be 
has  to  move  any  thbg ;  but  H  in  a  partieahr 
cause,  and  the  cause  is  etiXed  ms,  thea  the 
Jud^  remains  sihent,  and  leaves  it  to  the  dia- 
cretioa  of  the  leader  (who  has  te  begin)  to 
manage  the  cause  entirely  in  the  way  be  pleasei  j 
the  Court  waiting  for  an  appropriate  opportu- 
nity, and  then  either  deciding  the  case  to  be 
untemibie,  or  else,  at  most,  suflfgestin^  rha»  to 
the  Court  it  seems  a  good  method  of  proesdare 
t<j  begin  firstly  with  a  particBlar  poml^  or  par- 
ticakr  part  of  the  cause;  bat  stHl  leaving  il  to 
the  leader  to  adopt  that  suggestion  or  not,  as 
in  his  discretion  seems  best :  also  the  Jud^e 
leaves  it  to  a  leader  to  be  as  long  or  as  short 
a  lime  in  his  argument  or  enqniries  of  wit- 
nesses, as  to  htm  seems  expedient  and  aeces- 
aary ;  »nd  although  a  judge  does  wow  and  then 
insert  a  dicta,  or  interpolate  an  olisesvation  or 
inquiry  in  an  ostensibly  mistere  matmer  during 
a  speech,  which  fur  a  time  ehecks  the  fluent 
course  of  the  leader's  diction,  still  tbft  intemip* 
lion  is  to  be  interpreted  as  only  intended  for 
the  purpose  of  ultimately  advantaging   the 
leader,  by  giving  bim.an  opportunity  of  em- 
bracing in  his  speech,  matters  apparently  ios^ 
portant ;  and  not  to  deprive  the  oasa  of  as  liitt 
a  hearing  as  the  leader  thinks  necessary^  is  ii 
la  etiquette  for  the  )odg^  to  prcsiiiM  thai 
counseMcuow  thoroughly  w«U  that  the  Bsediaa^ 
employed  to  dispense  justice,  (aa  pourtrayed 
hy  the  formal  equanimity  of  the  judgas,  though 
their  private  tempers  actually  smart  Unto  it,) 
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if»  to  li«BtDW  lui  |>atieiit  an  iniMKstlitfttlon,  and 
yet  ai  unprejudiced  nn  indifTerdhcfe  towards  a 
e«ie  called  un,  as  if  the  Court  had  nothing 
else  to  do  iliaii  to  contemplilte  that  case  in  ita 
Tarioifs  tiearin^si ;  and  hot  to  hiirry  it  through 
the  Goortj  as  if  it  were  jtfstice  to  the  particular 
esse  Hielf  to  remove  it  quickljri  to  mhke  rootn 
for  another  one  tbtally  dlf  eretii  and  thoroughly 
distinct ;  Chua,  even  wlien  "  itntt  husmets'*  is 
appoinieil  for  a  particular  day.  Vet  etiquette  se- 
cnres  that  a  part  heard  Caose  is  not  deprived  of 
its  fall  hearittiT,  bat  is  (deferred  lo  a  fnrther 
day^  when  its  merits  ran  be  discussed  at  length. 
Oonmioo  sense  maV  be  traced  aS  the  Origin  of 
thb  protracted  equanimity  of  the  Judges,  as  it  is 
uadenirtfly  ntaftifest,  even  with  or  without  much 
consideration,  tfaat^'iw/iJcr  can  only  be  administered 
to  excb  indhridoiil  of  the  pnhlic,  by  his  case  being 
treated,  *beD  catled  on,  as  if  the  court  bad  no 
other  bttsinesa  to  follow  the  case;  So  that  free 
from  all  pressure  from  without,  the  court  gives, 
with  du^  decorum,  as  much  time  as  the  parlies  call 
m/uU  hearing  ;  that  is,  so  long  a  period  of  time  for 
the  case's  developement  as  the  counsel  find  neces- 
Saty  for  i  sOffieient  exhibition  of  its  extrinsic  cir- 
cnnttanoes,  and  a  thorough  elifcidation  of  its  in- 
trieaeies  of  pecuTiarities,  together  with  a  perapi- 
caeiocfs  tiew  of  the  personal  wishes  of  the  parties 
theoneWes. 

This  maxim  then  of  *'  the  more  haire,  the 
lesi  speed,"  an  regards  the  pro^rew  of  jusiice, 
win  M  found  to  be  generally  prevalent  in  ail  the 
eoortti ;  and  departed  froiu  only  throuj^h  the 
counsel's  fault  or  infirtnity  of  taking  too  warm 
a  view  of  trifles^  and  who  only  are  to  blame 
therefore,  if  iliey  break  through  the  established 
etiquette  of  irettin^  their  case  at  full  a  bearin/( 
as  th^y  And  it  rtqnires  to  be  properly  under- 
stood by  the  court ;  for  no  obslai-les  are  raised 
ap  by  the  court  purposely  to  siippreds  the  re- 
salt  of  counsel's  lucubfrnioii,  however  morose 
sn  fattmation  tr6tn  the  court  may  seem  :  but  at 
roost  to  benefit  tiem  tvith  it  yfe>w  of  what  appa- 
reotly  they  must  CompreheiHl,  fis  a  matter  of 
oeeeistfy,  in  their  arfttment  or  enqniriesy  and 
give  some  intelligence  concerning. 

A  leader  having  finished  his  opening  speech^ 
sits  down,  and  then  the  judge  either  at  once  de- 
terminei  that  the  case  is  unienahie  or  informal, 
or  else  mentions  what  points  alone  the  court 
think  necessary  to  be  gone  into,  or  the  course 
to  be  pnrsned  f  stiU  leaving  it  open  for  a;iiy  ex- 
pression of  its  opinion  to  be  eotncide«1  in,'  andf 
acted  om  or  not;  or  else  is  totally  silent,  for 
the  eouniel  themselves  to  determine  their  own 
«Mr«e:  in  the  former  instance,  taking  care  (if 
the  case  teem  tenable.)  that  its  opinion  or  sug- 
•Kesticte  is  to  he.  looked  on  as  such  only,  anrf 
not  therefore  to  be  estitnated  or  reverenced  as 
its  formal  indisputatile  judgment. 

If  tftie  leading  counsel  be  a  serjeant-at-TaWji 
he  is  spoken  tq,  of  of^  by  the  judge,  (at  Com- 
mon Law,)  as  ••  brother." 

As  tef^Ai  junior  coimsel  the  court  extends? 
to  them  the  aame  formal  attentiorras  to  leaders  j 
eitcept  that  it  \i  the  etiquette  to  atldress  thd 
leader  for  vnformatton'  in  preference  t6  the 
)Uoior,  and*  to  obtntn  bis  consent  in  preference^ 
where  eoMettt  li  neceisafy. 


To  the  above  eijtteiit  only,  do  thejudgei  Hi 
themselves  ostensibly  take  ah^  pah  in  a  ca^e^ 
leaving  all  else  tb  be  determined  by  counsel 
themselves  as  tq  what  other  interference  is  ne- 
cessary from  a  jtidge. 

The  etiquette  observed  by  a  leading  counsel 
to  a  judge  is  this,  to  Hse  up  to  address  him, 
and  then  to  address  him  as  a  mdn  whose  judg- 
ment must  be  conciliated,  and  oiherwish 
infiuenced  in  his  favour ;  to  address  him  iii  a 
decisive  tone,  and  yet  respectfully,  but  verv  faf 
from  ieririlely ;  and  to  differ  in  opinion  frOth 
the  observatiuna  thrown  out  by  the  coo^t. 
whenever  the  interest  of  his  client  renders  It 
right  fur  such  a  difference  to  be  made  known, 
such  an  avowal  of  difference  being  ever  accoiii- 
panied  by  the  reasobs  instli^ating  such  diffi^r- 
enc6 ;  but  it  is  not  etiquette  for  a  leadef  to 
spe^k  while  a  judge  is  sneaking,  however 
confident  b6  may  feel  of  a  mistake  encumbering 
the  ^iewt  of  the  judge,  add  rendering  his  forth- 
coiiiing  opinion  fallacious ;  for  tlie  etiquette  il 
to  suspend  his  remarks  for  awhile,  till  the 
judfifC  has  tho^ouglily  concluded,  and  then  to 
Submit  his  view  of  th6  case  as  being  coincident 
or  dissentient,  and  his  reasons  for  it. 

To  his  junior  counsel  the  etiquette  observed 
In  court  by  a  leader  is  this,  to  lend  the  junior 
his  ear,  (as  the  court  phrase  is,)  that  i§,  to  listeh 
to  what  ih6  junior  may  have  to  communicate, 
whenever  an  opportunity  occuris,  until  the  case 
is  eallfid  on,  and  to  idvise  accordingly;  but 
when  the  case  is  called  on,  and  being  heard 
then  only  during  a  pause  to  n6tice  or  not,  the 
Communication  of  the  junior,  as  the  discretion 
of  the  moment  may  suggest,  rather  estimating 
what  the  opposing  counsel  is  saying,  or  is  about 
to  say,  as  preferable  for  attention  than  the 
joOior's  communication,  and  to  give  it  preaudi- 
ence accordingly :  but  when  a  junior  has  to 
address  the  court,  th^h  it  is  etiquette  for  hfs 
communications  to  hi^  leader  to  meet  with 
prompt  and  undlvidetl  attention. 

The  rule  of  conduct  observed  by  a  leader 
towards  an  opposing  leading  counsej  iB  either 
to  arrange  wrtn  him  or  manifest  to  him  wh6  is 
first  to  begin  to  address  the  court,  or  if  that,  on 
t>eing  attempted,  is  found  impracticable,  then 
to  object,  when  the  opposing  counsel  has  com- 
menced, by  thd  utterance  of  a  few  words,  to 
his  continuing;  until  his  right  to  priority  is  de- 
termined on ;  itnd  {or  that  purpose  sCek  the 
court's  interposition  to  decide. 

When  ihi  right  to  begin  is  determined  on, 
and  the  case  hus  been  opened  by  the  junior 
counsel^  (at  Common  Law,)  the  leading  coun- 
sel addresses  the  court,  and  is  not  interrupted 
by  the  o]^posing  counsel^  unless  a  pause  dccur 
after  a  mistake  has  6(^en  committed;  and  then 
the  interrupted  counsel  i^  at  liberty  dther  to 
take  nd'notice  of  the  interruption,  if  ill  founded, 
or  else  may  reqn^st  his  I'earned  oppondnt^  to 
restrain  hi^  eloquence  till  a'  more  fitting  pfertod 
for  itd  displayal,  namely,  hii^  o\^n  tdtii ;  atiitf  2f 
silch  an  importunity  be  fodnd  ii!i^i^ft*fe 
through  an  assertion  behig  iiiad6  tMat  tfld  iii- 
terruptlon  is  justifiable  becausTe  liot  U  oicVe 
reih^fk  or  idaendo,  but  a  formal  le^otJJiidfioil 
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tp  HMch  an  import  beloii^  conveyed  as  the  ar- 
^nmeni  unfolcted  ;  theo  thejudj^eis  appealed  to 
for  bis  adjudicatioD  on  the  pointy  and  the  in- 
terrupted counsel  resumes  and  continues  the 
point,  or  else  passes  on  to  another  point,  as  the 
decisiou  of  the  judge  dictates;  but  it  is  a 
breach  of  etiquette  to  make  mere  remarks 
or  tuuendos  durinfif  a  counsel's  address,  after 
he  has  requested  a  desistance  from  it ;  but  at 
the  same  time  it  is  etiquette  to  take  a  formal 
ohjection  at  the  precise  moment  of  the  objec- 
tionable matter  being  put  to  the  court;  or 
otherwise  the  objection  may  be  considered  as 
waived.   . 

Out  of  court,  at  "consultation,"  it  is  etiquette 
for  the  leader,  when  he  has  read  the  case  pre- 
viously, merely  to  address  the  junior  by  name, 
jand  forthwith  mention  what  is  the  course  to  be 
pursued,  or  the  object  to  be  aimed  at,  and  what 
evidence  must  be  obtained  and  used ;  but  when 
so  .full  an  opportunity  has  not  been  enjoyed  l>y 
m  leader  as  to  allow  of  his  previously  reading 
the  case,  then  it  is  etiquette  for  him  to  be  silent 
at  6r6t,  thereby  intimating  that  the  junior  is  at 
liberty  to  develope  the  case  to  him ;  but  it  is 
never  etiquette  for  a  junior  to  declaim  at  con- 
sultation, nor  pertinaciously  to  express  that  he 
differs  in  Jiis  opinion  from  his  lea<ler ;  but  he  is 
fully,  scHoaanly,  and  temperately  to  say  so 
once,  and  then  trust  to  the  leader's  discretion 
in  giving  due  weight  to  such  a  fact. 

In  court,  the  junior  at  Common  Law  opens 
the  case,  (but  not  in  Chancery,)  then  his  leader 
addresses  the  court ;  afterwards  the  junior 
examines  a  witness,  then  one  of  the  oppo- 
sing counsel  cross-examines  the  witness,  as 
may  be  agreed  between  them,  (if  there  be  a 
necessity  for  cross-examination,)  afterwards  the 
witness  is  re-examined  by  the  counsel  who 
examined  him,  or  else  another  witness  is  ex- 
amined by  the  leader.  Cor  by  another  junior)  as 
may  be  arranged,  and  then  that  witness  is  cross- 
examined,  (if  necessary,)  by  one  of  the  oppos- 
ing counsel,  similarly  as  the  former  witness 
was:  when  all  the  witnesses  on  on^  side  have 
1>een  examiued,  then  the  opposing  leader  ad- 
dresses the  court,  afterwards  his  junior  ex- 
amines  a  witness;  similar  rules  being  again 
observed  in  an  appropriate  manner,  as  regu- 
lated the  examination  of  the  former  witnesses, 
until  all  the  witnesses  of  the  other  side  are 
examined ;  then  the  leading  counsel  who  first 
addressed  the  court,  replies,  and  thereafter  the 
duty  of  counsel  ends,  except  by  endorsing  bis 
brief. 

When,  however,  no  witnesses  are  examined 
by  a  defendant's  counsel,  there  is  no  reply  from 
the  leader  who  firsi  addressed  the  court ;  and 
when  the  nature  of  the  case  allows  no  witnesses 
at  all  to  be  examined,  then  the  leader  begins 
at  once  to  address  the  court,  afterwards  his 
junior ;  then  the  leading  counsel  on  the  oppo-, 
site  interest,  afterwards  his  junior,  and  there- 
upon the  argument  of  the  case  ends  at  Com- 
mon Law ;  but  in  Chancery  there  is  this  dif- 
ferencCf  there  is  always  a  reply  from  the  lead- 
ing counsel  who  first  addressed  the  court, 
(except  when  no  witoesses  are  examined  on 
the  behalf  of  a  defendant;)  and  the  junior 


always  offers  an  argument  to  the  court,  tLftef 
having  previously  read  to  the  court  the  evi- 
dence of  the  witnesses,  which  is  always  ready, 
and  furnished  him  in  writing. 

The  junior,  while  examining  a  witnesa,  ob- 
serves the  etiquette  of  "  respeci/ui/p  tmhmiU 
ting'*  to  the  court  his  reasons  for  potting  a 
particular  question,  when  such  question  is  ap- 
parently objected  to  by  the  opposing  connsel, 
and  rendered  neces&ary  to  be  justified,  by  an 
intimation  from  the  court  that  the  objection 
seems  good.  When,  on  occasion,  be  has  to 
address  the  court  itself  a  similar  method  of 
respectfuUp  iubmittiag  to  the  court  his  argu- 
ment is  also  observed,  he  previously  mention- 
ing that  he  follows  on  the  same  side  as  bis 
learned  leader  Mr.  — — >  as  it  is  etiquette  for 
him,  while  appearing  as  junior,  to  assume  that 
he  is  not  contributing  to  the  knowledge  of  the 
court  by  demonstrating  bow  the  law  should 
be  adjudicated,  but  merely  recalling  to  the 
mind  of  the  court  how  the  peculiarities  of  the 
case  seem  to  subject  it  to  the  application  of 
such  principles  of  the  law  as  his  leader  baa 
alreaay  selected. 

When,  however,  by  acrident,  or  by  the 
speech  of  his  leader,  a  portion  of  the  case  is 
purposely  left  tu  a  junior  to  argue,  then  he 
may  proceed  as  Ids  inttructions  and  own  dis- 
cretion dictate. 

In  court  it  is  etiquette  for  the  junior  to  read 
out  such  passages,  and  to  find  out  such  parts 
of  the  brief  as  the  leader  requests  him  ;  also 
to  acauaint  the  leader  with  any  facts  he  seeks 
knowledge  of. 

In  court  the  junior  counsel  so  far  defers  to 
his  leader  that  it  is  etiquette  for  him  to  cir* 
cumscribe  his  inquiries  or  confine  his  observa* 
tions  to  the  points  relied  on  and  selected  by 
his  leader  as  the  effective  points  of  the  case  $ 
and  to  select  any  original  matter  be  may  deem 
it  expedient  to  introduce  into  the  case,  or 
elicit  from  the  witnesses,  (especially  when  a 
previous  consultation  has  t>een  had)  by  such  a 
criterion. 

Where  the  junior  in  the  absence  of  his 
leader  has,  in  consequence  of  such  absence, 
to  conduct  the  case  in  court,  it  is  etiquette  for 
him  then  to  proceed  exactly  as  he  deems  ex- 
pedient, being  mindful,  howeverj  of  the  nature 
of  hit  inttmciiont,  but  to  offer  to  resign  the 
duty  to  his  leader  immediately  on  that  counsel 
entering  the  bar,  however  far  the  case  may 
have  progressed  in  his  absence;  but  towards 
the  leader  of  the  opposite  side  no  rreaier 
etiquette  is  observed  by  a  junior  than  if  be 
were  a  mere  ordinary  counsel,  that  b  to  say« 
in  no  way  to  be  led  by  bis  arguments,  or  to 
uphold  them ;  but  merely  to  afford  him  his 
full  opportunity  of  uttering  these  arguments 
without  interruption  when  his  proper  opportu- 
nity arrives. 

In  court,  the  junior,  whenever  he  deems  it 
important  to  speak  confidentially  to  his  leader, 
does  so  (if  the  cause  is  in  the  paper  of  the 
day)  before  tbc  cause  is  called  on,  when  the 
leader  is  disengaged  ;  or  waits  for  a  pause  in 
the  cause,  and  observes  the  etiquette  of  speak- 
ing lowly  and  of  being  as  concise  and  as  quick 
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IB  hi3  commaBication  as  he  cao,  that  the  ener- 
gies of  the  leader  may  not  become  fretted  or 
encumbered  by  any  Terbuse  pcolixity,  creatin/^ 
a  very  ioopportune  miaunderAtandvn^. 

When  the  cause  is  called  on^  it  is  etiquette 
for  other  counsel  to  concede  to  the  junior  a 
place  close  behind  his  leader. 

Out  of  court  when  a  jnnior  has  to  address  a 
judge  in  chambers,  .or  a  master  or  other  legal 
functionary,  he  observes  a  similar  etiquette 
towards  that  personage,  as  is  observed  by  his 
leader  when  in  open  court  to  the  judge. 

When  several  queen's  counsel  and  janior 
counsel  are  engaged  in  one  interest,  then  pre* 
cedency  by  legal  rank  is  the  criterion  to  decide 
who  is  to  be  leader  ;  and  if  no  particular  /egal 
rank  exists  among  them,  then  the  priority  of 
ttauding  at  the  bar  determines  the  leader  and 
the  order  to  be  observed  among  the  other  coun- 
«el  {  but  when  a  particular  counsel  is  selected 
as  leader  purposely  by  a  client,  then 'it  is  op- 
tiooal  for  the  other  counsel  to  act  under  him 
or  not,  if  they  have  not  accepted  their  fees, 
aod  may  decline  to  enter  into  the  case,  but  not 
otherwise. 

The  etiquette  observed  l>etween  junior  and 
junior  is  similar  to  that  between  leader  and 
leader. 

Between  counsel. (whether  leader  or  junior) 
and  client  in  court,  the  etiquette  observed  is 
to  listen  to  any  intimation  the  client  may  be 
anxious  to  convey  at  the  time  of.  or  very 
quickly  after  the .  attempt  to  convey  it,  and 
never  to  cpnsider  it  an  interruption,  but  to 
mention  the  result  to  the  court  as  instructions 
given,  when  the  doing  so  in  the  counsel's  dis- 
cretion is  advisable  or  prudent ;  leaving  it  to 
•the  client  himself  to  mention  to  the  court  any 
matter  or  ao^gesiion  which  he  himself  alone 
.thinks  essential  to  appear  in  the  case,  but 
where  the  cojunsel  has  the  least  doubt  as  to 
whether  a  client's  request,  is  of  importance  to 
he  rommnnicated  to  the  court,  it  is  etiquette 
to  state  it.       % 

'  Out  of  court  the  etiquette  observed  towards 
a  client  at  a  con/ersnce  is  to  give  the  client 
every  opportunity  of  .speaking  hia  wishes  or 
fear?,  by  counsel  being  strictly  attentive  and 
courteously  suggesting  or  adding  what  seems 
expedient,  at  each  opportunity  afforded;  he 
erer  avoiding  any  thing  like  an  assumption  of 
diference  or  superiority,,  lest  an  impediment 
he  thereby  thrown  in.thq  way  of  the  client, 
beiug  as  communicative  as  the ,  case  may  re- 
<iuire  to  promote  success;  as  it  is  ever  etiquette 
fur  a  counsel  in  conference  to  create  by  an 
affable  demeanor  a  reciprocal  uoderstaoding 
umI  a  mutual  confidence  between  himself  and 
his  dieot. 

When  opposing  clients  have  both  sent  a  fee 
U)  one  counsel  as  a  retainer  of  his  services,  he 
lias  an  option  which  to  accept,  notwithstanding 
the  one  may  have  sent  the  fee  or  papers  pre- 
viously to  the  other ;  provided  the  counsel 
has  not  marked  the  brief  of  either,  nor  done 
any  act,  nor  allowed  any  period  of  time  to 
elapse  towards  either,  which,  if  the  fee  or  pa- 
per* were  sent  back,  would  thereby  actually 
deprive  the>  reiected  client  of  one  hour  of  his 
iormal  time  allowed  by  the  rules  of  the  court, 


or  ivhich  the  circumstances  of  the,  case  point 
out  as  undeniably  necessary  to  him  to  properly 
proceed,  de  iiot'0,.with  another  counsel. 
.  Where  the  same  client  has  originally  cm« 
ployed  one  counsel  in  a  cause,  it  is  not  eti- 
quette, unless  through  ill-conduct. of  the  couih 
sel>  or  with  his  consent,  to  change  that  counsel 
in  that  cause  for  another ;  as  it  is  not  etiquette 
for  the  rejected  counsel  to  allow  himself  to  be 
retained  by  a  client  of  an  opposite  interest  in 
that  cause. 


HISTORICAL  OUTLINES  OF  THE 
LAWS  OF  ENGLAND. 

Edward  IV.    1461-14^. 

In  this  reign  many  statutes  were  made  on  the 
subject  of  trade  and  manufactures. 

Among  these  may  be  ranked  some  sump" 
tuary  laws  limiting  tbe  expence  and  fashion  of 
dress  to  be  worn  by  different  persons  accord- 
ing to  their  decree.  These  were  3  Edw.  4« 
c.  5,  and  stat.  22  Edw.  4,  c.  1. 

To  further  the  welfare  of  the  staple  anti 
mint  that  were  established  at  Culnis^  it  was  by 
3  Edw.  4,  c.  I,  et  sfq.,  enacted  that  no  person 
should  sell  any  wool,  &c.,  to  the  staple,  bitf 
for  ready  payment,  pne  half  of  which  was  to 
be  in  lawful  money,  or  in  plate  or  bullion  of 
silver  or  gold.  The  money  was  to  be  brought 
into  England,  and.  the  pUte  or  bullion  to  be 
carried  into  the.  mint  at  Calais  to  be  coined, 
and  when  coined  to  be  brought  into  England. 

An  addition  was  made  to  the  game  laws  by 
Stat.  2i  Edw.- 4,"  c.  6,  which  enacted  that  no 
one,  other  than  the  king!s  sou,  should  have 
any  mark  or  marks  oi , swans,  unless,  be  had 
freehold  lands  to  the  value  of  five  marks  a-year, 
on  pain  of  forfeiting  one-half  to  the  king  and 
the  other  to  the  person  who  should  first  seize 
them. 

One  of  the  principal  changes  effected  by 
legislative  enactment  in  this  reign  was  the 
abridgment  of  the  sheriff's  court.  This  was 
by  Stat.  1  Edw.  4,  c.  2,  which  took  away  from 
the  tourn  the  power  of  hearing  and  determin- 
ing, and  transferred  it  to  the  quarter  sessions. 
Sheriffs  were  now  directed,  under  a  penalty 
of  40/.,  to  deliver  all  indictments  to  the  jus*- 
tices  of  the  peace  at  the  next  quarter  sessions, 
and  were  prohibited  from  arresting. 

The  court  of  piepoudre,  which  was  held  at 
fails,  for  determining  disputes  that  arose  there, 
generally  by  the  steward  of  the  manor  having 
aimed.at  enlarging  its  jurisdiction,  it  was  enact* 
ed  by  st.  17  Ed.4,  c.  12,  that  the  plaintiff  or  hia 
attorney  was  to  swear  that  the  matter  arose 
within  the  bounds  of  the  fur,  which  point 
might  be  contested  by  the  defendant. 

The  statute  passed  in  a  former  reign  against 
certain  games  was  confirmed,  and  a  penalty  of 
20/.  ana  imprisonment  for  three  years  inflicted 
on  any  one  having  such  games  used  in  their 
houses  or  elsewhere. 

At  this  period,  most  of  the  writers  on  tbo 
history  of  tbe  Ijiws  of  England,  on  account  of 
tenure  and  its  incidents  having  assumed  a  de- 


166 


WktofiM  OtUlma  o/Lttm. 


finite  fnrtt,  Md  beinfi^  letded  mneh  w  th«y  M 
present  exist,  tsk^  the  opportunity  ot  iti^iDit  * 
general  neiw  •f  the  subject  of  the  lawr  of  real 
property }  tve  therefore  follow  their  example. 

Knigh^i  Mtrvice  was  now  known  by  the  fact 
that  the  services  were  uncertain,  and  the 
tenure  was  burdened  with  ward,  marriag'e, 
relief,  and  the  other  incidents  of  that  tedttte* 

The  leadiAjf  distinetion  between  this  tefidce 
and  MCmg§  was,  that  the  latrer  was  held  by  a 
certain  service :  as  where  a  man  held  his  huid 
by  fealty  and  certain  rent,  for  all  manner  of 
services ;  or  held  by  homage,  fealty,  and  cer- 
tain rent,  for  all  manner  of  services ;  or  if  a 
periion  held  by  fealty  only:  In  short,  every 
tenure  which  was  not  a  tenure  in  chivalry,  was 
tenure  in  socage. 

EitmUge,  which,  iTnderthe  name  oticutagts, 
was  orf^nidly  a  composition  for  pertfonal  sen 
vice,  was  either  knight's  service  or  socage 
tennre,  being  regulated  according  as  It  might 
be  certain  or  uncertain.  After  the  Magna 
Ckttria  the  escutage  was  assessed  by  parliU' 
ment. 

An  essential  Ingredient  in  tefttfre  bt  ief*' 
Jenniy  is  that  it  must  be  held  of  the  king  by 
anch  services  as  ought  to  be  done  in  proper 
person  to  the  king,  as  to  carry  the  king's 
INklance  or  lance,  to  lead  his  army,  to  be  his 
carver,  or  other  service.  Land  held  also  by 
the  service  of  carnage,  to  wind  a  horn  when 
the  Scots  came  into  the  country,  if  held  of  the 
king,  was  grand  serjeanty.  This  tenure  sub- 
jected the  holder  to  ward,  marriage,  and 
relief. 

Tenure  hy petit  ierjeanty  waa  fery  similar  in 
its  nature  to  Che  former,  except  that  the  ser- 
flee  was  such  as  to  yield  the  king  a  bow, 
fwbrd,  dagger,  knife,  lance,  a  psiir  of  ftiotes, 
an  arrow,  or  other  small  thing,  belonging  lo 
War. 

Another  species  of  socage  #as  tenmre  in  bvr* 
gage,  which  was  where  there  was  an  aneSent 
Mreogh,  and  those  who  had  knds  therein  held 
them  of  the  king  or  of  some  lord,  by  »  yearly 
rent.  This  spedes  of  tenure  was  frequently 
distiogaished  by  a  peeuliai'  custom }  as  that  of 
Burough  English,  by  which  the  yortngesi  son 
inherits;  another  instam-e  is  the  custom  that 
the  wife  should  ha^e  aH  her  husband's  hinds  in 
dower  f  besides  others. 

Tenure  in  yhi/i^(i//no;^/f^,  or  in  pure  alma, 
was  when  land  wtfs-  granti*d  to  religious  per*" 
sons  upon  condition  of  making  prayers,  masses, 
and  other  divine  services  for  the  soul  of  the 
K rancor  and  his*  heirs,  and  dhe  prosperity  and 
long  life  of  those  who  were  not.  The  only 
remedy  in  case  of  remissness  in  such  servke 
being  complaintf  to  the  ordinfary  oi'  visitor. 
After  the  statute  of  Quia  Empt^ret,  however, 
no  gifts  in  franfealmoigne  could  btf  made  by 
ftw^ode  but' the  king. 

The  itiMre  of  homage  tmeeitreiil  reeeired 
htoo  a  seveMT  check  by  this  statute.  In  this 
fdgft  the  ttwmber  of  these  holdings  were  fttf 
few  in  number. 

Homage  was  only  done  by  such  as  had  an 
esftitB*  in  fee  tail  or  in  fee  simple,  in  their  own 
rl^ht  or  in  the  right  el  another,-  Homage  was 
dine  only  oDee  iii  ibe  teninCf  IMh  i  tbeMfbre^ 
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of  ms  lofd,  he  was  exeu^eU  from  hdfhteite.  If 
a  man  beeime  tenant  by  the  eourtesy  be  was 
obliged  to  Ao  homage ;  but  If  the  wffe  died  be- 
fore  he  had  done  so,  he  was  nof  to  do  homage, 
because  he  had  but  an  estate  for  life.  Hom^s 
could  only  be  done  to  the  lord  in  (leraoti. 

Feattif  was  Indiient  te  itil  manner  of  tetMre, 
except  10  frankalmeigoe,  and  was  fit^oenffly 
to  this  tenure.  A  tenant  at  will  did  not  do 
any  fealty^  but  thole  who  held  by  dopy  of  eouit 
roll,  or  by  the  cuslofli  of  the  mattory  ^ere  to 
^  so; 

Tenures  in  villenage  were  diflttJli|tiiiahed  as 
pure  vitleeage,  and  villein  socage  or  privileged 
villenage.  Pure  vitienage  was  where  the  te- 
nants held  small  portions  of  land  td  do  tiase 
services,  as  to  plough  the  lord's  lami,  &c. 
The  service  in  this  instance  was  uncertain. 

Tenancy  l»y  tiUeih  encage,  tfr  prMl4ged  vii- 
lenage,  was  where  the  tenants,  though  illem- 
sekes  free,  held  tlieir  landi  by  base  services. 

In  the  reign  of  Hen.  5,  it  appears  that  the 
tenure  per  eopie,  or  as  it  was  afterwards  called 
copyhold,  was  first  recognized,  because  there 
was  no  other  evidence  of  the  title,  bnt  tlie  copy 
of  the  court  roll.  The  modes  ef  anrrender 
varied  according  to  the  customs  of  the  different 
manors,  sometimes  by  the  detiv^ry  tff  the 
verge  or  rod  to  the  bailiff  or  Stewaikl^  Tenants 
by  the  copy  of  the  cottrt  roll,  could  only  p4ead 
or  be  impleaded  in  the  lord*  eov^ta.  Lit- 
tleton thus  describee  this  speeles  of  tenure: 
''Tenant  by  copie  of  court  rotl^  is  where  a 
man  is  seised  of  a  manoir,  withfci  whieh  there 
is  a  eustom  that  has  been  used  time  out  of 
mind  of  man^  that  ceftain  tenatfts  within  the 
same  manour  have  used  to  have  land<  and  le- 
nenaents  to  hold  to  them  and  iheir  hdfs  in 
fee-simple,  re  fee-tail,  or  for  terdi  of  liftf,  &c., 
at  ttoe  #111  of  the  lord,  acAsording  to  the  cmwem 
of  the  lame  maiioar." 

Rem  {reddittn,  a  return)  sis  Sfar  WMam  Blactf- 
stone  defines  it,  is  "A  certain  profit  iasttitojr 
yenrly  out  of  lands  and  tenements  corporeAl." 
Rents  were  formerly  divided  Into  reMtue  a/M, 
white  rents,  when  the  rent  was  paid  lit  silver, 
and  rett^tui  ingri,  black  mail,  when  <ho  rent 
tvas  paid  In  work,  grain,  or  base  metal.  Renu 
may  also  be  divided  hito  rent  eerwiee^  which 
Was,  whei^  a  tenant  held  by  homage,  f^aliy, 
or  any  other  service,  a  certain  rent.  If  such 
was  not  pAid  on  the  day,  the  lord  lAight,  by  the 
coiiYmoir  law,  dietrailn  for  it. 

Rent  gfftke  is  where  the  whole  interest  in 
land  has  been  assigned  by  deed  i¥ith  the  reser- 
vation of  a  rent  thereout,  which  aho  contains 
a  elause  for  distress  in  default. 

Rent  tech  is  where  the  grant  is  made  wkhont 
any  such  dause  of  distress. 

The  word  eetaie^  derived  from  the  latin  si^iM 
and:  jfo,  signifying  that  #ki€fa  was  fixed  or 
permanent. 

£st«lei  hi/f#  (Which:  word  is  a  ebnniptioA 
of/rtft/),  were  divided  into  those  in  fee  eknpte, 
ei]Ufvalenf  in  signification  no  aO  absolute  inbe- 
ricanee ;  and  in  fee  tail,  whieh  Was  only  a  liuiied 
hiherlcanee,  from  the  word  tailhre,  to  cot. 

Tenant  ffi' Ml/  after  poiMIUtjf  qf  iMWue  ejh- 
nmt^  was  wbeM'for  insMnee,  tenements  we 
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/fimt  to  8  man  and  bis  wife  in  speeiul  iaiti 
Daioely,  to  the  beira  of  tbeir  two  bodiea  be^^ot- 
ten,  if  io  tbis  caae  either  the  husband  or  wife 
die.  the  survivor  will  be  tenant  in  tail  after 
possibility  of  issue  extinct. 

Id  this  species  of  tenanev,  although  only  for 
Kfe,  the  tenant  is  not  liabfe  for  impeach  men  I 
of  waste. 

A  nran  cannot  be  tenant  in  tail  after  possi- 
bility of  issue  extinct,  if  he  hold  in  iuil  ffeneral, 
nsinety,  to  the  heirs  of  his  body  begotten. 

An  estate  in  frank-^marringe,  was  where  land 
wsi  niiven  with  a  wife*  without  any  other  liini- 
titioo,  being  an  estate  to  the  husband  and  wife, 
and  the  heirs  between  them  begotten.  Oran- 
TiUe  and  Bmcion  lay  it  down  that  the  issue  in 
the  foOTth  degree  (reckoning  the  donee  as  the 
fint)  should  commence  doing  service ;  whereas 
it  it  said  by  Littledale  tliat  the  fourth  were 
exempt,  and  the  issue  in  the  fifth  degree  should 
do  the  first  service.  Fealty,  however,  was  not 
mcinded  In  this  exemptioff. 

A  tenancy  ^  the  eouriesy  of  England  was 
whtn  land  was  given  to  a  woman  and  a  child 
that  was  born,  the  huiiliand  after  her  death 
enjoying  it  by  this  tenancy. 

There  were  at  this  time  five  species  of  dower^ 
namely,  by  the  common  Uw,  aduitium  eccteM, 
dower  ex  tutemu  pairii,  by  the  custom,  and 
dower  <ie  la  pluii  bftute. 

The  law  concerning  iennnts  fur  yettn  had 
Undergone  no  ij^reat  alteration  since  the  time 
of  Bracton.  Small  leases  might  be  made  by 
deed  or  without ;  and  if  there  was  a  remainder 
orer  for  life,  in  tail  or  In  fee,  the  Tensor  was 
obliged  to  make  livery  of  seisin  to  the  lessee 
for  jears. 

Uttleton  describes  a /^n/iffr^  ut  mil  io  be  "a 
letting  to  have  and  to  hold  at  the  mil  of  the 
letsor,'*  hut  it  was  understood  to  be  also  at  the 
^  of  the  lessee.  A  tenant  at  will  was  not 
boand  to  sustain  and  repair  as  a  termor  for 
years  was;  but  if  he  committed  voluntary 
waste  the  lessor  might  have  an  action  for  tres- 
pw.  The  lessor  might  distrain  or  have  an 
scdon  of  debt  for  rent  reseryed  on  a  lease  at 
wiU. 

Conditional  estates,  such  as  they  formerly 
existed,  bad  been  chiefly  converted  into  edtatee 
in  taH  by  the  statute  de  dunit.  That  however 
of  mortunm  radium,  or  mortgage  (dead 
plege)  has  still  coutinaed.  The  common  way 
of  imikiog  this  security  was  for  the  borrower 
toiofeoflf  the  lender  in  fee,  upon  condition 
tliat  if  the  feoffor  paid  to  the  feoffee  at  a  cer- 
tain day  such  a  sum  the  feoffor  might  enter, 
dumetimes  a  gift  in  tail,  or  a  lease  for  life  or 
jean,  was  made  in  mortgage.  In  this  ease 
if  (he  feoffor  died  before  such  day,  his  heirs  or 
execmqrs  might  tender  the  money  and  enter. 
If  it  were  refused,  the  feoffor  might  enter,  and 
Bod  the  feoffee  would  have  no  remedy.  If 
however,  the  payment  were  not  fixed  for 
•  certain  day,  but  generally,  the  heir  of  the 
ibojBbr  could  not  enter  on  these  terms,  a  con- 
dition for  the  feoffee  to  pay,  being  the  same  as 
^yiog  that  he  should  pay  during  his  Uie. 
Doubu  hiving  arisen  as  to  the  place  where  the 
noney  was  to  be  tendered,,  whether  it  must 


be  on  the  land,  it  was  the  practice  in  the  mort- 
gage deed  to  appoint  a  specific  place  ;  as  ''  in 
the  cathedral  of  St.  Paul's  church  in  London, 
within  four  hours  next  before  the  hour  of 
noon,  at  such  a  pillar  within  the  church.'^ 

Parceners  were  when  daughters  or  other 
female  herrs  took  an  estate  in  fee  or  In  tail  by 
desvent  i  and  in  such  case  thejr  were  all  reck- 
oned but  as  one  heir.  A  partition  of  such  es- 
tate in  coparcenary  migfaf  be  made  either  br 
deed  or  parol,  with  the  general  consent  of  all 
the  parties.  There  was  also  a  compulsory 
method  by  writ  de  partitionefttctenda. 

If  a  man  were  seised  in  fee  and  had  two  datigh- 
ters,  and  on  the  marriage  of  the  eldest  gavts 
lands  in  frank-marriage,  and  afterwards  died 
seised  of  lands  of  greater  value  than  those  so 
given,  it  was  a  rule  that  neither  the  husband 
nor  the  wife  should  have  any  property  m  such 
remnant  of  the  estate,  unless  they  would  put 
their  lands  held  in  frank-marriage  into  what 
was  called  hotchpot  with  the  remnant,  and  so 
make  an  eoual  division  of  the  whole.  If  this 
were  not  aone,  the  younger  would  have  the 
remnant.  Except  by  (he  custom  of  garel-* 
kind,  parceners  were  always  females. 

Joint'tenanti  differ  from  the  former  in  that 
they  take  by  purchase,  that  is  bvtbe  act  of 
the  parties,  parceners  always  taling  by  de- 
scent, and  io  that  ^oiiit-tenants  have  benefit  of 
survivorship,  whereas  upon  the  decease  of  one 
parcener  leaving  heirs,  they  would  be  entitled 
to  her  share.  A  joint-tenant  could  neither 
encumber  bis  estate  or  devise  it.  Both  of 
these  acts  might  be  done,  however,  by  a  par- 
cener. Joint-tenants  were  said  to  be  seised 
per  my  et  per  tout, 

Tenanfe  in  common  might  devise  their  estate 
either  by  descent  or  purchase.  They  cane  to 
their  land  by  several  titles.  Neither  tehanu  in 
this  nor  the  former  estate  were  conipelhble  by 
law  to  make  partition,  although  in  both  cases  iC 
might  be  effected  bv  agreement.  The  tenancy 
in.  both  cases  would  a^o  apply  to  chattels  real 
and  personal  as  well  as  to  freeholds. 

As  to  the  creation  and  conveyance  of  es- 
tates, tkfeoffhtent  was  applied  to  a  gift  of  cor- 
poreal hereditaments  in  fee.  j4  gift  was  ano-* 
ther  species  of  conveyance ;  both  this  and  the 
former  required  livery  of  seisin.  A  grant 
which  was  applied  to  gifts  of  incorporeal  he« 
reditam6nts  did  not  require  (liis.  j4fne  is 
said  by  Lord  Coke  to  be  a  feoffment  of  record. 

j4  common  recovery  was  another  mode  of 
conveying  land.  By  it  judgments,  whether 
obtained  upon  a  real  or  a  feigned  plea,  wouhf 
vest  the  recoveror  of  an  estate  in  fee-simple* 
Both  this  and  the  subsequent  conveyance  are 
ascribed  to  the  ecclesiastics  for  the'  purpose 
of  avoiding  the  statute  of  mortmain. 

Uses  were  instituted  for  the  purpose  of  con- 
veying the  inheritance  to  one  person  in  con- 
fidence, that  he  should  dispose  of  the  proflu 
to  the  use  of  another,  such  party  being  in- 
capable of  being  constituted  ar  heir.  Usev 
were  not  liable  to  any  of  the  feudal  bordens^ 
neither  was  a  wife  entitled  to  hvr  dower  fi-om  a 
use,  nor  a  husband  his  curtesy. 

There  was  a  remedy  given  by  suBpoodt  out 
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of  the  Court  of  Chancery  for  ih«  rettui  que  use; 
naroely,  tl»e  person  to  whose  use  the  estate  is 
given  against  the  party,  to  whom  the  estate  was 
conveyed.  'Fhe  conveyance  might  be  effected 
by  secret  deed  between  the  parties,  or  by  last 
will  and  testament,  any  instrument  declaring 
tbe  intention  of  the  parties  being  binding  iti 

,  j4  leate  (frpm  Fr.  laitter,  and  Germ,  lasten 
to  let,  or  give  leave,)  was  a  conveyance  bv  which 
an  estate  for  life,  for  years,  or  at  will,  was 
created. 

Releases  were  of  two  kinds,  namely,  a  re- 
leaite  of  all  the  rights  which  a  man  has  in 
lands  and  tenements,  and  releases  in  actions. 
A  i:elease  in  the  first  sense  might  enure  and 
take  effect  in  four  different  ways,  viz. :  I.  By 
way  of  miUer  l*estate,  that  is,  of  passing  an 
estate,  as  when  one  of  two  coparceners  re- 
leased all  his  right  to  the  other ;  this  was  to 
tnure  to  make  an  estate.  2.  By  way  of  miiter 
!e  droit,  as  when  a  man  released  to'  a  disseisor 
all  his  right,  whereby  a  disseisor  acquired  a 
right,  and  his  estate,  which  was  before  wrong- 
ful, was  made  lawful.  3.  By  way  of  extin- 
guishtnent,  as  when  a  lord  released  to  his 
tenant  all  the  right  he  had  in  the  seignory; 
this  went  to  the  extinguishment  of  the  rent. 
4.  By  way  of  enlargement,  as  where  there  was 
tenant  for  term  of  years  or  life,  remainder  to 
another  in  fee,  and  the  remainder-main  re- 
leased all  his  right  to  the  particular  tenant  and 
his  heirs;  this  gave  him  an  estate  in  fee 
simple. 

A  release' was  also  frequently  adopted  as  an 
original  conveyance  for  the  transfer  of  the 
freehold  arid  inheritance.  The  way  was  this ; 
A  deed  of  lease  was  made  to  the  party  intended 
to  be  the  purchaser  for  three  or  four  years, 
and  when  he  had  entered  on  the  possession, 
immediately,  or  very  soon  after,  a  release  of 
the  inheritance  was  given  him ;  and  thus  he 
became  jwised  as  completely  as  if  by  fine,  or 
feoffment  with  livery  of  seisin. 

A  confirmation  is  defined  by  Coke  to  be  the 
conveyance  of  an  estate  or  right  in  esse; 
whereby  a  voidable  estate  was  made  sure  and 
unavoidable,  and  a  particular  estate  increased, 
and  possession  perfected. 

yin  exchange  of  tenements  was  good,  if  the 
property  so  conveved  of  both  parties  were 
equal,  without  deed  or  livery  of  seisin.  It  was 
also  necessary  that  there  should  be  an  execu- 
tion by  entry  or  claim  in  the  life  of  the  parties. 

There  were  at  this  period  two  kinds  of 
surrenders,  namely,  that  by  custom  of  Jands 
holden  by  copy,  or  customary  estates  in  the 
lord's  court ;  and  the  common  law  surrender, 
defined  by  Coke  to  be  the  yielding  up  an 
estate  for  life  or  years  to  him  that  had  an  im- 
ipediate  estate  in  reversion  or  remainder, 
wherein  the  estate  for  life  or  years  might 
drown  by  mutual  agreement  between  the  par- 
ties. A  surrender  might  be  without  livery  of 
seisin;  but  it  was  necessary  that  the  surren- 
derers  should  be  in  possession. 

y/  defeasance,  was  an  indenture  or  deed 
made  at  the  same  time  with  some  other  con- 
veyance, containrng  certain  conditions,  upon 


the  performance  of  which  the  estate  might  be 
defeated. 

Attornments  were  either  express  or  implied. 
An  express  attornment  was  when  the  teoaat, 
after  hearing  of  the  grant,  said,  ••  I  attora  to 
you;  I  agree  to,  or  am  content  with,  the 
grant;"  or  words  to  that  effect;  and  then  de- 
livered to  the  grantee  a  penny,  by  way  of 
attornment.  An  implied  attornment,  or  an 
attornment  in  law,  was,  in  divers  cases,  as  tbe 
acceptance  of  a  grant  by  the  husband  of  ibe 
grantee ;  these  were  amoni? ,  the  number  of 
attornments  in  law.  To  both  these  attorn- 
ments it  was  an  absolute  requisite  that  there 
shoulii  be  notice  of  the  grant  to  the  tenant. 

A  species  of  conveyance,  if  it  can  be  to 
termed,  was  that  b?  will.  The  distinction  be- 
tween gifts  of  land  by  deed  and  by  will,  be* 
came  more  strongly  marked ;  for  though,  in  a 
gift  by  deed,  if  the  tenant  of  the  particular 
ejtute  refused  to  accept  the  livery,  the  re- 
mainder was  void;  yet  if  the  first  devisee 
refused,  the  remaitider  was  still  good,  and  be 
took  possession  immediately. 

A  notion  began  to  prevail  respecting  tbe  lU* 
vise  of  a  shattel,  which  was  entirely  novel,  A 
gift  of  a  chattel  without  any  specification,  or  if 
for  life,  was  heretofore  considerefl  a  gift  for 
ever.  But  at  length  the  following  method  was 
hit  upon,  by  which  a  chattel  might  be  be- 

?ueathed  over  in  like  manner  with  real  property. 
t  was  held,  that  a  man  might  give,  by  will,  a 
book  to  one  of  his  executors,  to  have  and  to 
use  for  the  term  of  his  life ;  remainder  to  his 
other  executor  to  have  and  to  use  fur  the  term 
of  his  life,  and  then  to  the  parishioners  of  socb 
parish.  Such  was  the  origin  of  that  sort  of 
gifts  which  in  later  times  have  been  called 
executory  devises, 

Ab  personal  property  had  of  late  years  beeo 
grovying  into  greater  consideration,  owing  to 
the  increase  of  trade  and  manufactures,  it  be- 
came more  agitated  in  our  courts.  And  firstly, 
we  must  observe  that  animals  that  were  pro- 
penyferr€p  naturm,  were  not  considered  as  the 
properly  of  any  one.  However,  there  was  a 
sort  of  inc3mplete  property,  that  aecruetl  nr/i- 
one  soli,  and  gave  the  owner  a  title  to  an  action 
for  an  injury  done  to  them.  If  %  man  came 
into  the  freehold  of  another  and  cut  trees,  and 
made  timber  of  them,  the  property  was  const- 
dered  as  continuing  in  the  owner  of  the  soil 
till  it  was  carried  away.  If  a  sow  were  taken 
b)r  way  of  distress,  and  then  pigged,  the  owner 
might  have  replevin  of  the  pigs  as  well  as  the 
sow,  and  recover  damages  for  both. 

Property  wrongfully  taken,  remained  the  pro- 
perty of  the  owner,  whosesoever  hands  it  might 
pass  into,  or  by  wliatsoever  means,  except  only 
by  a  tale  in  market-overt. 

The  most  usual  way  by  which  chattels  were 
transferred  from  one  person  to  another  was  by 
bari^ain  and  contracts  of  several  kinfb. 

I'he  foundation  of  every  contract  required 
that  there  should  be  a  muiiial  benefit  to  both 
parties,  a  guidproguo,  otherwise  it  was  nudum 
pactum. 

Thus  when  a  man  brought  an  action  upon 
the  case  ajjainst  another  for  not  buildinK  a 
mill  by  a  certain  day,  according  to  his  engage- 
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nent,  the  declaration  was  held  ill,  because  it 
(iid  not  state  that  the  defendant  was  to  have 
httn  paid  any  thin^  for  his.  labour,  in  which 
case  the  bargain  would  have  been  void.  A 
promise  to  give  a  person  a  sum  of  money  if  he 
aiarried  her,  was  a  contract  whose  validity  was 
foach  (|uestioned,  on  tlie  i^round  that  there  was 
vol  tL^md  pro  ^vo.  An  action  of  debt  upon  a 
promise  was  debated  with  sound  difference  of 
opinion.  In  support  of  it  many  instances  of 
harjrain  were  quoted  by  Prisot,  which  he 
tbooght  bore  some  similarity  to  the  present, 
aod  were  esteemed  good  in  law.  Thus  if  ^. 
sold  a  hone  for  10/.,  and  had  no  horse  at  the 
lime,  yet  he  might  have  an  action  of  debt  fur 
the  money,  though  there  was  in  fact  no  quid 
pr0  quo.  Again,  if  one  sohl  his  land  for  100/., 
debt  (Tould  lie  for  the  money  immediately, 
liioQvh  the  purchaser  could  not  have  the  land 
without  the  ceremony  of  livery,  fli  Notwith- 
standing these  and  other  instances  in  favour  of 
ibe  action,  the  inclination  of  the  court  seems 
to  have  been  against  it ;  but  the  cause  was 
adjourned  without  a  decision.  A  contract 
couM  not  be  perfect  without  the  agreement  of 
both  parties.  Thus  if  a  person  cheapened  wares 
ia  a  market,  and  the  tradesman  named  the  price, 
tbis  wu  nu  bargain,  so  as  to  enable  the  buyer  to 
take  the  goods,  unless  he  paid  the  munev,  or  a 
tby  of  payment  were  fixeo.  The  law  allowed 
contracts  to  include  things  not  in  esse.  Thus 
a  man  might  contract  for  the  sale  of  all  profits 
and  tithes  to  cotoe  of  his  land  the  next  three 
or  four  years.  The  contract  of  a  servant,  at- 
torney or  factor,  was  held  to  bind  the  principal 
10  ai  to  make  bitn  liable  for  the  price,  though 
tbe  thing  sold  never  came  to  his  liands. 

The  crime  of  iiiitr^(fr  appears  to  have  been 
distinguished  in  this  rei^n  much  as  it  is  now. 
The  killing  a  man  with  malice  prepense,  was 
held  to  be  felony,  as  distinguished  from  that 
which  happened  against  a  man's  will. 

Some  discussion  and  doubt  arose  in  cases  of 
inreenff  which  occurred  in  tbis  reign.  A  man 
was  indicted  for  feloniously  taking  and  carrying 
away  a  box  with  charters  in  it,  but  this  was 
held  to  he  no  frlony,  because  charters  were 
considered  as  realty  and  not  cliattels  real.  At 
the  same  time  it  was  laid  down  that  larceny 
coald  be  committed  only  of  chattels  personal. 

The  old  maxim  of  our  criminal  law,  that 
roluMtas  reputabitur  pro  facto  was  beginning  to 
yield  to  a  contrary  opinion.  For  in  the  9th 
year  of  this  reign,  we  find  a  case  where  a  man 
lay  in  wait  in  tbe  road  with  his  SAVord  drawn,  to 
set  upon  a  person,  and  actually  demanded  the 
money  of  one  whom  he  met,  yet  being  inter- 
rnpied  at  the  moment,  and  not  having  taken 
tbe  money,  this  was  adjudj^ed  not  to  be  felony. 

The  former  law  in  regard  to  principal  and 
actewtry  was  also  departed  from  in  this  reign, 
la  a  case  that  occurred  in  the  18th  year  of  the 
reij^n  of  this  king,  two  men  indicted,  one  as 
principal  and  the  other  as  accessory.  The 
principal  was  outlawed,  but  the  accessory  being 
uken  was  tried,  found  guilty,  and  executed. 
What  renders  tbis  case  more  remarkable  is, 
that  the  principal  afterwards  reversed  the  out- 
lawry, and  being  put  upon  his  trial,  was  ac- 
quitted. 


MODE  OF  CONDUCTING  THE   EX- 
AMINATION. 
To  the  Editor  ofeht  Legal  Observer. ' 

Sir, 
I  AM  not  the  least  surprised  that  the  announce- 
ment contained  in  No.  816  of  your  widely  cir- 
culated journal,  relative  to  the  intended  meet- 
ing of  the  Board  of  Examiners,  should  have 
called  forth  three  communications  from  articled 
clerks  oii  the-subject. 

With  regard  to  a  certain  number  of  questions 
being  answered  in  each  department,  I  would 
ask.  Sir,  fur  what  purpose  are  the  preliminary 
questions  put  to  a  candidate.  Is  it  not  to 
ascertain  what  division  of  the  law  he  has  prin- 
cipally'studied ;  in  other  words,  "what  has 
been  the  principal  practice  of  the  office  in  which  he 
has  been  articled,"  in  order  that  due  justice  may 
be  done  to  a  candidate,  whether  articled  in 
town  or  country,  it  is  well  known  how  widely 
the  practicejdiffers.  Those  in  town  very  rarely 
seeing  any  conveyancing,  and  those  in  the 
country  scarce  anything  in  any  other  branch. 

Another  point.  Sir,  suggestsitaelf,and  to  which 
I  would  beg  to  call  your  attention.  It  ia  not, 
I  btilieve,  considered  necessary  that  a  candidate 
shall  answer  the  questions  given  in  the  whole 
of  the  five  branches.  All  the  preliminary 
questions  must  be  answered,  together  with  those 
contained  in  three  of  the  other  branches.  Com- 
mon Law  and  Equity  being  two  thereof.  Of 
this  rule  clerks  now,  I  have  no  doubt,  gladly 
avail  themselves,  selecting  from  the  remaining 
three  that  branch  in  which  they  had  the  best 
opportunity  during  their  clerkship  of  obtaining 
a  practical  knowledge. 

Should  it  therefore  be  determined  that  ar- 
ticled clerks  shall  in  future  answer  a  certain 
number  of  questions  in  each  department,  I 
trust  the  examiners  will  make  a  distinctkin 
between  those  articled  in  town,  and  those  in 
the  country,  limiting  the  number  of  questions 
to  be  put  to  a  candidate  in  the  several  depart- 
ments, according  to  the  opportunities  which 
have  been  afforded  him  in  obtaining  a  know* 
ledge  of  the  same,  thus,  requiring  a  greater 
number  of  questions  in  Conveyancing  to  be 
ansivered  by  a  clerk  from  the  country,  and  a 
less  number  for  Bankruptcy,  Chancery,&c.  than 
from  an  articled  clerk  in  town,  (where  little  is 
seen  of  conveyancing)  and  in  the  same  manner 
following  up  the  plan.' 

1  perfectly  agree  with  your  able  correspond- 
ent, "A  Future  Candidate,''  "  that  the  only  me- 
thod of  adopting  a  standard  examination  for 
each  succeeding  set  of  candidates,  would  be  for 
the  examiners  in  some  measure  to  identify  cer- 
tain books  on  each  branch  as  their  text  books, 
and  let  them  reiiuire  the  candidates  to  be 
throughly  acquainted  with  their  contents." 
We  should  then  know  what  works  to  study, 
and  feel  assured  that  by  making  ourselves 
master  of  those  works  we  should  be  qualified 
for,  and  be  rewarded  by  our  admission,  which 
would,  I  feel  assured,  be  considered  by  articled 
clerks  generally  guite  sufficient,  and  I  feel  con- 
fident they  would  not  have  the  least  desire  to 
be  *'  classified  according  to  their  merit,"  or  any 
distinction  whatever  to  be  made. 

A   SUHSCRI»ISR. 
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MASTERS  EXTRAORDINARY  IN  CHAK* 

CERV. 

Erom  N^w.  17M  to  Dec.  2IU,  1843,  hoth  htcbuive, 

with  dates  when  gazetted, 
Anstis,  Bernard,  Liskeard,  (^mwall.    Dec.  22. 
Attiey,  Henry  Bdvard,  Hungerford,  Berks.    Nor. 

24. 
Carey,  William  Gilbert,  Calne,  Wilta.    Dec.  22. 
Girdlestone,  John  Bailey,  Pontefract,  York.  Nor. 

21. 
Gore,  Arthur,  Melkiibain,  Wilta.    Dec.  IS. 
KelU  WiUian  PolhiU,  Lewet » Sniaez.    Dec.  5. 
Nevill,  Robert    Wbateky,  T«mwortb»   Stafford. 

Dee.  22. 
palmer,  Henry,  Great  Yarmouth,  Norfolk.  Dec.  19. 
Rowell.  William,  Newbury,  Berks.    Dec.  8. 
Walsoo,    George    Henry,    Goodramgale,    York. 

Dec.  19. 
Wilkinson,  Nelson,  Peterboroogb,  Northampton. 

Dec.  22. 


DISSOLUTIONS  OP  PROPES8IONAL  PART- 
NRRSHIPS. 


\  Nov.  17 th  to  Dec.  22d,  1843,  both  iHclutive, 
with  datet  when  gazetted, 

Blake,  George,  and  Henry  Beaumont,  formerly  of 
Carlton  Chambers,  8,  Regent  Street,  Middle- 
aex,  bvt  nov  of  Waririck  Chambers,  WanHck 
Street,  Regent  Street,  Solicitors-    Dec.  8. 

Holsb,  John,  and  Marcus  Huish,  Derby,  and  at 
Castle  Donington,  Leicester,  Attorneys  and 
Solicitors.    Nov.  24. 

Richardson,  Jorbua  Thomas,  and  James  Smith 
Clarke,  Leeds,  county  of  York ;  and  at  Roch- 
dale, Attorneys  and  Solicitors.     Dec.  8. 

Richardson,  Charles,  George  Morgan  Smith,  and 
Henry  Julius  Jones,  (tolden  Square,  West- 
minster, Attorneys  and  Solicitors,  (so  far  as 
relates  to  Henry  Julius  Jones).    Nor.  21. 

"  BANKRUPTCIBS  SUPBRSEDED. 

JFWmi  Now.  17M  to  Dec.  22d.  1B43.  boih  tmettuk*, 
with  datet  when  gazetted. 

Wood,  John,  42,  Goleman  Stroet,  London,  and  of 
94,  Farringdon  Street,  in  the  said  city,  To* 
bacconisl  and  Imp^orter  oi  Cigars.    Dec.  &. 

Davies,  John, aad  Richard  Daries,  Chiawell  Street, 
Middlesex,  Drapers.    Nov.  21. 

"^  bankrupts! 

I'Kws  Km.  nth  to  Dec.  Z2d,  1843,  both  mcbuive, 
with  data  when  gaoetted. 

Alfordi,  Thomas,  26,  Harrow  Road,  Paddingtnn, 
Middlesex,  Licensed  Victualler.  GraAom,  Off. 
Ass.;  Berheleif,  Lincoln^s  Inn  Pields.     Dec.  1. 

Allen,  Matthev,  late  of  \  Henrietta  Street,  Co- 
rent  Garden,  but  now  of  Wahham  Holy 
Cross,  Essex,  Dealer  in  Ptitent  Wood,  Carr- 
Ing.  PemneSt,  Off.  Ass. )  Blthcof  &  Co.,  19!, 
Colemko. Street,  City.    Dec.  &» 

Bake,  John  Woodland,  Bristol,  Carrier  and  Lea- 
ther SeHf  r.  Uorgm^  Off.  Aas, ;  SmUh^  Eris- 
lol ;  CImthe  &  Co.»  Lincoln's  Inn.    Nor.  21. 

Ball,  John,  20,  St  George's  Place,  Hyde  Park 
Corner,  Tailor.  Green^  Off.  Ass.;  Haddan, 
lime  Street  Square.    Nor.  21. 

BaUard,  John,  Maidstone,  Kent,  Brazier  and  Tln- 
'man.  Green^  Off.  Ass. ;  Hicka  &  Co.,  Bar- 
tlett's  Buildings ;  Cue,  Maidstone.    Dec;  22. 

Dames,  George,  of  the  George  Inn,  Queeti  Street, 
Portsea,  Hants,  Innkeeper.  Groom^  Off.  Ass. ; 
Lmwraineo  &  Co.,  25«  Old:  piak  Street,  Doetua' 
ConsoMiia.    Nor.  28. 

Barry,  Prederiok,  Bya,  SusaMc  MiUeii  aad  Cora 


Pactor.    Bekher,  Off,  Asa.  i  APLeod,^  Co, 

13,  London  Street,  Penchnrch  Street  Dec.  19- 
Bates,  John,  Three  Colt  Court,  Limebonse,  ml 
dlesex,  Grocer  and  Cheesemonger.    Johuim, 
Off.  Ass. ;  ffindmarth  &  Co.,  Crescent,  Jewio 
Street,  Cripplegate.    Nor.  28. 
Bavgb,  Hiomas,  Anchor  Street,  BcthnsI  Qnen 
Middlesex,  Silk  Manii&otarer  aad  Clothier 
Tutypumd,  Off.  Ass.;  Hndmm,  BttcUenbnrf 
Dec.  8. 
Bayley,  Edwin,  Bancroft,  Pendleton,  near  Mao. 
Chester,  Stuff  and  Mousselioc  de  Laine  FriDtrr. 
Pott,  Off.  Ass.;   Oaye  &  Co.,  Manchester; 
Oregoty  &  Co.,  Bedford  Row.     Dec.  5. 
Bentley,  Tliomas,  Ravden,  York,  Cloth  Maoufse- 
turer.     Young,  Off.  As8.fi  Blachbum,  Uedi. 
Dec.  8. 
Best,  Edward  Payne,  Crotcfaed  PHan,  Loadon, 
and  Croom's  Hill,   Greenwich,  Wine  Mer< 
chants.      Edwmrdt,  Off.  Ass.;   Peachey,  17, 
Salisbary  S<(uare,  Fleet  Street.    Nor.  2 1 . 
Bohn,  James,  12,  King  William  Street,  St  Maiw 
tio-in.the-PieldSy     Middlesex,      Bookseller. 
Groom^    Off.    Ass.;     OJUf,    24,   HearictU 
Street,  Corent  Garden.    Dec  8. 
Blanden,  Richard  Alton,  Southampton,  Plumber, 
Glasier,  and   Ironmonger.      TW^void;  0(f. 
Ass. ;   Johnson  &  Co.,  Temple,  Agento  for 
Cole  &  Co.,  Basingstoke.    Nor.  21. 
Brown,  John,    the   younger,  Tydee,  Basssllc^ 
Monmouth,  Iron  Pounder,  ffutton.  Off.  Am.; 
Prothnite  &  Co.,  Monmouth ;  Hatt,  New  Boi- 
well  Court,  Lincoln's  Ian  Pielda.    Nor.  24. 
Bultock,    George,    Derby,  Tobacconist     Pa^, 
Off.  Asa. ;  ScargiU^  Hatton  Garden,  Loodoa; 
Smithy  Derby;    Motterean^    Bennett's   Hill, 
Birmingham.     Dec.  15. 
Bunker,  James  Eber,  47,  Lower  Shadwell,  Mid^ 
dlesex.  Merchant    Jokmon,  Off.  Ass.;  Bb- 
chmun,  8,  Basinghall  Street    Dec  19. 
Butcher,  George,  68,   Holborn   Hill,  Chios  ssd 
Glass  Dealer.     Green,  Off.  Ass.;    Weynuntk 
&  Co.,  Cateaton  Street    Nor.  24. 
Carpenter,     William,    Southampton,    Statioaer. 
H^hitmore,    Off.    Ass.;    Parket,    St    Psul'i 
Church  Yard.     Dec.  22. 
Chapman,  Coraeliua,  High  Street,  Croydaa,  Sur- 
rey, SuUoner  and  BookacUer.    tmchiigtm^ 
Off.  Ass. ;  Etderton  &  Co.,  Loihbnry.  Nor.  24, 
Champion,  Richard,  Priday  Street^  London,  Pur. 
Her,  (firm  R.  Champion  &  Co.)      Beleker- 
Off.  Aas  ;  Wood  Sl  Co.,  Corbet  Court,  Gnce- 
church  Street    Dec.  19. 
Congrere,  Henry,.  Batten's  Terrace,  High  Street, 
Peckhani,  Surrey,  Dealer  in  Patent  Medicioei 
jilsager,  Off.   Ass.;    tf^eUs,  Skinner  :kreec, 
Snowhill.     Dec.  8. 
Coolson,  Jukes,  and  Harry  Phipps,  ^2,  Clcment'i 
Laae,  Londjn,  Shipping  Ironmongers.  Latk- 
mgton.  Off.  Ass.;  Adcock,  3,  CoptbaU  Buiki- 
inga.     Nor.  21. 
Cox,  William,  Darentry,  Northampton,  Money 
$:rirener.     Edwarda,  Off.  Ass.  ;  HnU  A  Co., 
2,  Verulam  Buildings,  Gray's  Inn  ;  PeU,  Wei- 
ford,  Northamptonshire.    Dec.  8. 
Cundy,  Joseph,   Ranelagb  Street,  Pfmlico,  Mid- 
dlesex, Carpenter  and  Builder.     Belcher,  Of» 
Ass.;   J.  if   W.  Meymott,    86,    Bladcfrian  * 
Road,  Surrey.    Dec.  12. 
Deakins,  Joseph,  parish  of  Elmley  Caatle,  Wof^   ' 
caster,  Htirse  Dealer  and  Parmer.    Ckriiiie, 
Off.  Asa.;  Messrs.  Otdaker  &  Co.,  Pershore ; 
JYtoUMt,  Bimsiigham..   Nor.  28. 
Dewaon,  Charles  Prederick,  Weaman  Strett  Bic- 
mingbam,  Warwick,  Victualler^  Stamper  and 
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FmCflF.  Chmk,  at.  Am.  ;  B^tUH,  Ed* 
moiM}  SiiTPty  Rirmfqghaio.    Not.  21. 

DiBmond,  Hagrh  Welch,  59,  Frith  Stivet,  St. 
Anne,  WwtmiQster,  ^qrgeon  and  Apothe- 
mry,  TVyafOlM'i  (iff*  Ait*  S  Pmkeroe^  Furni- 
fai'ihp.    Nqv.^I. 

Digby,  ThoipM)  t<0!f«r  CUpton,  Middlesex,  Corn 
'  Dealer,  EdmanUt  Off.  Am.  ;  ^wihw  &  Co., 
20,  C|ii(nctry  M«e.    Nov.  94. 

DnaDage,  Williain,  md  leaac  Dnonage,  Tonley 
Street,  $ufrey.  Fli|ipb.era,  PHiqters,  and  Gla* 
fieri.  Ifrem,  Qff.  Aas.  i  HvUkr^  Tooley  Street 
Not,  as. 

Dpoo,  Johq,  Abb?7  DaIo  Wtkrkf  ,Sbeffield«  York, 
Scythe  Mapnfiiqmr^f,  (firiyi  John  Dyaon  & 
Co.)  Freeaiois  Off.  A4«k  \  Nayytaoti  ft  Co., 
Sheffield ;  SmitA^  Sheffield.    Dec.  8. 

EUJQtt,  Richard  Williais,  95,  ComptDp  Street, 
CJerkcnwell,  Manvfafftnriog  Silrenmith, 
Greem,  Off.  Aai.;  fymt,  LiocoUi*s  Ioq  Fields. 
Dec.  1. 

Fmrcstt,  T%^pM8,  and  John  Muir,  HoUiogsirorth, 
Qhettcr,  Builden  and  Railway  Makers,  (trad- 
ing \^  oopartotrsbip  with  Robert  Jonea,  of 
Turtwistle,  in  the  said  cQnptyO  f^iffr*  Off. 
An.;  HMeri^  Hyde,  Cheshire];  7>^,SUple 
'  ha.    Dec.  1. 

Fifhfr,  Henry  Holmes,  36,  Bury  Street,  St.  James, 
Middlesex,  and  of  37,  Duke  Street,  SU  James, 
Tailor  and-  Army  Clothier.  Crrsoai,  Off.  AsS. ; 
.  0»k  ^  Co.,  1,  New  Inn,  Strand.    Nov,  21. 

Fliotk  James,  l^ewcf^  Sussex,  Linen  Draper.  Lmek- 
mgtma^  Off.  AasL  i  SoU  &  Co.,  Ald«rmMb«ry. 
London.     Dec.  19. 

Q\hm^  Job  V^irtoB,  Lindsey,  Lincoln,  Grocer  and 
Dn^pst,  KMMf,  Off.  Ass.;  l^ugHt^,  Lin- 
coin;  P^ynfi  ^  Co  •  Leeds,    Dec.  5« 

Goodirin,  Robert,  Eton,  Bucki,  JrQnmonfer» 
Gffam.  0(k  Ass  ;  Baj^Ut,  t,  Devonshire 
^Vi»^  Bi^hopsgate.    Nor.  28, 

Gere,  E4w«rd  Thomas,  Chqcch  End,  Tilehorst 
Berks,  Cattle  Dealer  and  Dealer  in  Wood, 
GnUm,  Off,  Afa. ;  J^knmn  ^  Co.,  Temtple. 
Dec.  5. 

Gaie,  Tbom^t  BrQads)Uur«»  parish  of  St.  Peter  the 
Apostle,  Isle  of  Tbneet,  Baker*  #b^l.  Off. 
Ass,;  Dtm^m^Qo,  Bre»d  Sttceti  IFr^fAf^ 
wan,  RaiDeff*t«<    Ow-  15. 

Grsres,  lUyoer^  Edwar4  Street,  Portman  Sqaare, 
Saddler.  Johimum^  Off.  Ass. ;  Burkiti,  Cur- 
rifflrt  HaD*  Londpii  Wall.    Dec,  15.' 

Hadley,  Michael,  Walsall,  Sufford,  Chemist,I)rug- 
gist,  and  Grocer.  Christie^  Off.  Ass. ;  Price 
&  Co.,  Wolverhampton.    Dec.  22. 

Hagoe,  David,  Hoi:sforth  Griesley,  York,  Paper 
MannCactarer.  Feame,  Off.  Ass. ;  Switow  & 
Cgl,  Chancety  Laae ;  Brodkjft  Leedik  Dec.  8. 

Hsnnau,  4oho,  M^9dow-banH  Brewer>',  White* 
friars,  London  ;  and  of  Meadow-bank  Brew- 
ery, in  or  near  the  city  of  Edinburgh ;  anti  of 
Chester  Square,  Middlesex,  Common  Brewer.- 
PamM,~OM.  Ass.;  RicAanit  A  Co.,  LkieolD's 
Inn  Flelda.     Dec.  12. 

Harris,  Henry  LaoaraTon,  nev  Neicpor^  Mon- 
mouth, Shoemaker  and  Farmer.  Aeronuut^ 
Off.  Ass. ;  HhrrU,  Charles.    Nov.  21. 

R«t,  John,  66,  Quadrant,  Regent  Street,  Tailor. 
Green,  Off»  Asa. ;  TVoyiie,  Crown  Cour^ 
Cheapside,    Dee.  U 

Hayes,  James,  Taunton,  Sonuers^t,  Innkeeper, 
Hermmmf  Off.  Asa. ;  Rmiift,  Taunton ; 
Oaiiuwrtky  &  Co.,  Cook's  Court,  London; 
TVnwr,  Castle  Street,  ExeteP.    Dec.  8, 

Healhom,  Joseph  Lidwell,  3,  Abchurch  Lane, 
Loadta,  Ship  Owner,  {is  a  trader  indebted 


together  with  Henry  Heathom,. Samuel  Mag- 
nus, John  Tait,  Abraham  Hort,  Henry  Blun- 
dell.  Joaeph  BInndell,  Solomon  Cohen,  Israel 
Isaaca,  Abraham  Harris,  Leopold  Nemugen, 
George  Dixon  I^ongsUff,  and  George  Alfred 
Mnskett,  (since  deceased.)  JBdmmrA,  Off. 
Ass. ;  Permg  &  Co.,  5,  Laurence  Poontney 
Lane.    Dec.  5. 

Hetier,  Robert,  St.  Ires,  Huntingdon,  Draper. 
Gfoont^  Off.  Ass. ;  Reed  &  Co.,  2,  Friday 
Street,  Cheapaide.     Dec.  19. 

Hinxman,  John  Donniger,  29,  Harley  Street,  Ca- 
rendish  Square,  Wine  Merchant.  Edwtardt, 
Off.  Am.  ;  Watti,  Bedford  Row.     Nov.  21. 

Holmes,  James  Archibald,  Ute  of  Demerara,  at 
present  residing  at  35,  New  Broad  Street, 
London,  Merchant.  BdwwNh,  Off.  Ass.; 
Ptvrier  &  Co.,  35,  New  Broad  Street,  City. 
Nov.  24. 

Hubbuck,  William,  South  Shields,  Durham,  Pkwo* 
broker.  Dealer  in  Seaman'a  Clothca,  Pub- 
lican. Bajker,  Off.  Ass.;  Cnudy  &  Co.,  », 
Church  Court,  Old  Jewry ;  Nayit,  63,  Grey 
Street,  Newcastle-upon-Tyne^    Dec  15. 

Jones,  Samurl,  78,  Cheapside,  Jeweller.  Lmeking^ 
ton.  Off.  Aas.;  RmmdeU,  23,  Bircbin  Lane« 
Nov.  21. 

Jooes,  Thomas  William,  Wellington,  Salop,  Dra- 
per and  Mercer.  Wkitmore,  Off.  Ass. ;  iioMi- 
Mii,  Wellington ;  Slmef^  Cherry  Street,  Bir* 
mingham.    Nor.  28. 

Jones,  John  Conway,  Carnarvan,  Ship  Builder 
and  Licensed  Victualler.  FoUett^  Off.  Ass. ; 
Lowe  &  Co»,  Southampton  Buihiiogs,  Chan-' 
eery  Lane  ;  Bohertt,  Carnarvon.     I^c  1, 

Jukes,  Joseph,  West  Bromwich,  Staflbrd,  Nail 
Manufacturer,  and  of  Rowley  Regia,  Salop, 
Coal  Master.  Ckritiie,  Off.  Asa.;  SiukU  Sc 
Co.,  Birmingham.    Dec  12. 

(idd»John,  Kendall,  Westnwreland,  Groeerand 
Dealer  in  Porter.  Baker,  Off.  Aas.  ;  Hum  . 
pkreys,  Gray*8  Inn ;  Messrs.  ASoaer,  Kendntti 
Dec.  15. 

I^imber,  Thomaa,  North  Cereey,  Gloucester, 
Farmer  and  Miller.  MM^rr,  Off.  Asa.  ^  Stmeli 
&  Co.,  Cirencester.    Nor.  21. 

Lawrence,  John,  High  Street,  Birmingham,  War- 
wick, Spirit  Merchant.  WkUmore,  Off.  Ass.  ; 
Knighi,  Worcester;  Hurrietmy  2,  Bdmomi 
Street,  Birmingham.     Dec.  2z. 

i;,eaf,  Christopher,  (firm,  Chriatopber  Leaf  ft  Co.,) 
Wuod  Street,  Cheapaide^  Warehouseman. 
Qraham,  Off.  Ass. ;  jMift.Siae  Lane^  Nqv.  24. 

Ilieeder,  Cullum  Dade^  Billingford^  Norfolk,  Cattl» 
Dealer  and  Parmer.  Or9mn,  Off.  Aas.; 
Ckarke  &  Co.,  20,  Liacoln's  Ino-  Fields  ;  Tby 
lor,  Befthnali  Street,  Nn^wich.    Nor.  21, 

|«Q€k«,  Edmund,  and  Aleiandec  Dixon  Mille,  10, 

Lawrance   Pountney-hill,  and  of   Redditch, 

,     Worcester,  Needle  Mani»facturera.    Ormkmmy 

Off.  Ass.;  Fourdrhuefy  Lawvance ' Pouotney- 

hUl.     Nor.  24. 

Lowes,  Robert,  Sunderland,  Durham,  Cemmoia 
Brewer  and  Innkeeper*  Baktr,  Off..  Ass. ; 
Ckr  dD  Co.,  Poultry,  London ;  ^e^oni.  Hex- 
bam.    Dec.  1. 

Hay,  John  Pickwick,  Corsbam,  Wilts,  Vietaeller. 
AliUert  Off.  Ass. ;  OotOmey  &  Co.,  ChiMt^n- 
ham.    Nor.  21. 

Mien,  William,  Leeds,  York,  Oil,  Coloniy  and 
Varnish  Merchant.  Hope,Of^  Aas.;  StidiawA 
Co.,  Chancery  Lane ;  MiddieUm,  Leedn.  Nofw 
28. 

M«nn,  Edwird,  late  of  Stanhope  Temctv  Hlyde 
Park,  Paddington,   Middleaex,  Cora  Chand- 
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ler.  Oroom,  Off.  Aits. ;  Taiham,  22,  Throg- 
mortoa  Street.     Dec.  22. 

Newman,  Arthur,  Atherlry,  High  Street,  Wbite- 
chiipel.  Saddler  and  Hariiesi}  Maker,  (rreen. 
Off.  Ass.;  Weir  &  Co..  Cooper's  Hall.  Nov.  21. 

Parkes,  Zacbariah,  and  Robert  Henderson.  Duke 
Street,  Lincoln's  Inn  Fields,  and  of  Ventor, 
Isle  of  Wight,  Carpenters,  Builders,  and  Co- 
partners. Johnmn^  Off.  Ass.  ;  Hicha  &,  Co., 
Bartlett's  Buildings,  Holbom.     Dec.  12. 

Parsloir,  Charles,  46,  Blackman  Street,  Sonth- 
wark,  Surrey,  Tailor.  Turquan*(t  Off.  Ass. ; 
BraAam,  Chancerf  Lane.     Nor,  2H. 

Parsonage,  Isaac,  Birmingham,  Warwick,  Paper 
Hanger.  BittUttwt^  Off.  ^w.\Dimmt^ck  &.  Co., 
Size  Lane,  London ;  Lwilow,  42,  Waterloo 
Street,  Birmingham.    Nor.  28. 

Pearson,  William,  Chelmsford,  Essex,  Draper. 
Green,  Off.  Ass.;  Catilin,  Ely  Place.  Nor. 28. 

Pearson,  Joseph,  Dsrleston,  Stafford,  Cut-nail 
Manufacturer.  Bittleston,  Off.  Ass. ;  Harris*n^ 
Edmund  Street,  Birmingham;  ffoodward, 
Wednesbiiry.    Dec.  19. 

Posey,  Ricbard,  late  of  Drayton,  Berks,  bat  now 
of  Abingdon,  Berks,  Baker.  Green,  Off.  Ass. ; 
Ford,  Bloomsbury  Square ;  Franhham  &  Co., 
Abingdon.    Dec.  5. 

Raphael,  Moses,  and  Aaron  Nathan,  Kingston- 
npon-Hull,  Silversmiths  and  Jewellers,  ffepe. 
Off.  Ass.;  Pocock  &  Co.,  Bartholomew- 
Close,  London  ;  Bond,  Leeds.     Nor.  21. 

Rawlings,  Thomas,  Cheltenham,  Gloucester, 
Auctioneer,  Appraiser,  and  Upholsterer. 
Morgan,  Off.  Ass. ;  Badham  &  Co.,  Gray's 
Inn,  London.    Dec.  8. 

Read,  William,  King  Street,  Corent  Garden,  Mid- 
dlesex, Engrarer  and  Printer.  FoUett,  Off. 
Ass. ;  Khuey,  Bloomsbury  Square.    Dec.  15. 

Reynolds,  Baron,  Phippsbridge,  Mitcham,  Surrey, 
Silk  Printer.  Groom,  Off.  Ass.;  Young  & 
Son,  29,  Mark  Lane. 

Robinson,  Christopher,  Great  Trinity  Lane,  Lon- 
don, Oil  and  Colour  Merchant,  and  Dry-sal- 
ter. Johnson,  Off.  Ass. ;  Latorance  &  Co., 
Bncklersbury.    Nov.  28. 

Rolfe,  William,  Thcrfield,  Hertford,  Farmer  and 
Corn  Merchant.  7\irfuand,  Off.  Ass. ;  Brown 
&  Co.,  Mincing  Lane.    Nor.  24. 

Rowlands,  David,  Pellwheli,  Carnarron,  Dealer  in 
Wines,  Ale,  Spirits,  and  Porter ;  and  also  a 
Watchmaker.  Qtzenove,  Off.  Ass. ;  Touiman, 
103,  Park  Lane,  Liverpool  ;  Norris  Sl  Co., 
19,  Bartlett's  Buildings,  Holborn.    Dec.  12. 

Sharland,  Thomas  Samuel,  late  of  Froome.  Sel- 
wood,  Somerset,  Linen  Draper.  Aeraman, 
Off.  Ass. ;  MUier,  Froome,  Somerset.  Nor.  21. 

Sharp,  John,  Marah  Place,  Old  Kent  Road,  Sur- 
rey, Linen  Draper.  Groom,  Off.  Ass. ;  Jonei^ 
15,  Siie  Lane,  Bncklersbury.    Nov.  24.  ' 

Shaw,  William,  Stafford,  Suffordshire,  Saddler. 
BittUtion,  Off.  A$s.;  Messrs.  Ryland,  Cherry 
Street,  Birmingham.    Dec.  5. 

Short,  Charlotte  Eleanora,  (now  or  late  of  Wood- 
end,  Chester,  Calico  Printer,  in  partnership 
with  James  WhiUker,as  trustees  of  Lawrance 
Short.j  Huison,  Off.  Ass. ;  Atkimon.  &.  Co., 
Norfolk  Strkat,  Mapehester;  Makinson&.  Co., 
Elm  Court,  MicUUe  Temple.    Dec.  5. 

Smith,  James  Daren th,  Kent,  Carpenter.  LaeA' 
higton.  Off.  Ass. ;  THpp,  Gray's  Inn  Square  ; 
/Taywar J,  Dartford.     Dec.  1. 

Smith,  John,  Stoke-upon-Trent,  Stafford,  Corn 
Dealer,  Carrier.  Bittiesione,  Off.  Ass.  ; 
Young,  Longton,  in  the  Potteries,  Stafford- 
shire.   Dec.  15.    . 


Sontbgatc,  Henry,  22,  Fleet  Street,  London,  Auc- 
tioneer. Turquand,  Off.  Ass.  ;  BurreUh  Co., 
White  Hart  Court.    Dec.  15. 

Stinton,  William,  43,  Duke  Street,  Grosvenor 
Square,  Middlesex,  Cook  and  Confectioner. 
LackmgUm,  Off.  Ass. ;  Cooper,  9,  Old  Caven- 
dish Street,  Oxford  Street.    Dec.  12. 

Stone,  William,  Birmingham,  Warwick,  Printer 
and  Bookseller.  Vaiptfi  Off.  Ass. ;  UaytBord 
9l  Co.,  Birmingham.     Dec.  1. 

Suffeild,  Samnel  Wilson,  Birmingham,  Warwick, 
Druggist.  Christie,  Off.  Ast. ;  Messrs.  Ay- 
land.  Cherry  Street,  Birmingham.     Dae.  5. 

Thomas,  Owen  Wynn,  Clement's  Court,  and  22^ 
Milk  Street,  London,  Silk  Warehouseman. 
Turguand,  Off.  Ass. ;  Jones,  Parliament  Street 
Dec.  15. 

Thompson,  Francis,  167,  High  Street,  Sonthamp- 
ton.  Tailor,  (firm  Lawes  &  Thompson.) 
Graham,  Off.  Ass. ;  Davis  &  Co.,  Throgmor- 
ton  .Street.  Dec.  15. 

Trapp,  Thomas,  and  Thomas  Pierson  Trapp,  1 

Church  Street,  St.  Saviour,  Southwark,  Tal- 

^  low  Chandlers   and  Melters.    Edwards,  Off. 

Ass. ;  Holmer,  24,  Bridge  Street,  Southwark. 

Dec.  19. 

Tregent,  Henry,  40,  Basinghall  Street,  Merchant, 
Green,  Off.  Ass. ;  Crowder  &  Co.,  Coleman 
Street.     Dec.  5. 

Wales,  Ann,  Spring  Street,  Shad  well,  Middlesex, 
Wood  Splitter,  and  of  88,  Old  Gravel  Lane, 
Wapping,  Middlesex,  Painter  and  Glazier. 
Johnson,  Oft,  Ass. ;  Afastemum,  6,  Hind  Coort* 
Fleet  Street.     Dee.  B. 

White,   George  {Zacbariah,  Northam   Road,  St, 
Mary,  Southampton,  Stone  Mason  and  Buil- 
der.    Johnson,  Off.  Ass.;  Gem  Sl  Co.,  Lin- 
'    coin's  Inn  Fields.    Nor.  21. 

Whitley,  John,  Lirerpool,  LancMSter,  Surgvon  and 
Apothecary.  Bird,  Off.  Ass.  %  Birhet  &  Co., 
Church  Alley,  Liverpool;  Vineent  &  Co., 
Temple,  London.     Dec.  22. 

Williams,  Charles,  Sunderland,  Dnrham,  Currier 
and  Leather  Seller.  Baher,  Off.  Ass. ;  Btll 
A  Co.,  Bow  Church-yard;  Snowmoutk, 
Bishopwearmooth.    Dec.  1. 

Wintle,  John  Marriott,  54,  Drury  Lane,  Middle- 
sex, Silversmith.  Graham,  Off.  Ass. ;  Archer, 
Harper  Street,  Red  Lion  Square.    Nor.  21. 


PRICES  OF  STOCKS. 


Taesday,  26lA  December,  1B43. 

Bank  Stock  dividends,  7  per  cent  -    -    - 
3  per  cent  Reduced  Annuities  -    -     -     - 
3i  pejT  Cent.  Annuities,  1818    .    .    -    « 
3i  per  Cent.  Reduced  Annuities      -     - 
Long  Annuities,  expire  5th  Jan.  1860    - 
Annuities  for  30  years,  expire  lOth  Oct. 

1859      -    - 

India  Bonds,  3$  per  Cent.,  1000/.,   -    -' 

Ditto  under  1000/.,  -  76i. 

3  per  Cent.  Consols,  for  opening,  17  Jan. 

OHn^a^a^aia 

Exchequer  Bills : — 

1000/.  at  l\d,  -  GOf.  a  5dc.  a  6b.  pm. 
a  ^8i.  a  61«.  pm. 

500/.  at  \\d,  60f.  a 58«. pm.,  l^e/.  (>0«. 
Small,  at  IK  ^8«.  a  60«.  pm.,  Ifr/.  58«. 
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•  «J6|  a  { 

-    102i 

102}  «  i 


78f.  pm. 
a  8«.  pm. 

I  ex.  dir. 

,  IHGOj 

a5?*.  pm' 
a  60j.  pm* 


Siie  ILefl^ftl  Olisemer* 


SATURDAY,  JANUARY  6,  1844. 


Pertinet,  el  neactre  inalam  est.  agltaintis. 


HORAT. 


DEFENCE  OF  THE  CHANCERY 
COMPENSATIONS. 

Wb  have  received  Bome  remonstranceB 
Bgainst  the  course  which  we  have  adopted 
relating  to  the  coxnpeDsations  under  the 
act  for  abolishing  the  Six  Clerks'  Office. 
U  is  said  that  we  have  inserted  only  the 
conmiunications  of  those  who  attack  the 
compensations,  and  are  silent  in  their  de- 
fence. 

We  received  an  office  copy  of  the  com- 
pensation orders  from  a  solicitor,  for  the  in- 
formation of  his  brother  practitioners ;  and 
after  some  consideration  we  felt  bound  to 
give  it  publicity.  We  have  subsequently 
given  a  prominent^place  to  two  letters  re- 
flecting on  these  compensations,  because  we 
believed  those  letters  to  represent  the  feel 
ing  of  a  large,  if  not  the  general  body  of 
practitiooera.  We  have  been  and  are  quite 
willing  to  find  room  for  any  statements  or 
arguments  on  the  other  side,  but  we  have 
received  none. 

Our  readers  are  too  just  and  rational  to 
desire  a  one-sided  view  of  any  question  in 
which  they  are  interested.  'Iliey  will  be  as 
ready  to  read,  as  we  to  publish,  any  expla- 
nation which  can  be  given  in  justification 
of  the  burthen  which  has  been  thrown  on 
the  Suitors'  Fund  ;  but».  we  repeat,  that  no 
statement  contravening  the  arguments  of 
our  correspondent  "A  Practitioner,"  have 
reached  us. 

Desirous,  however,  of  doing  justice  to  all 
parties,  although  we  have  received  no  writ- 
ten communication  on  the  subject,  we  have 
taken  some  pains  to  collect  the  points  on 
which  the  compensations  are  defended,  and 
most  readily  proceed  to  insert  them. 

▼OL.  XXVII.— NO.  824. 


I  St.  Although  the  sum  total  of  the  com- 
pensation is  large,  it  should  be  recollected 
that  the  sworn  clerks,  besides  their  agents 
and  clsrks,  were  a  numerous  body,  and  if 
the  aggregate  sum  were  divided  equally 
amongst  them,  a  few  hundreds  only  would 
fall  to  the  lot  of  each.  It  makes  no  differ- 
ence to  the  public  that  eight  or  ten  of  these 
officers,  in  consequence  of  the  larger  amount 
of  their  business,  have  absorbed  three-fourths 
of  the  sum  awarded.  Nay,  so  fiar  as  the 
Suitors*  Fund  is  concerned,  it  is  much  bet- 
ter that  the  great  bulk  of  the  compensation 
is  received  by  a  few,  for  if  the  number  of 
lives  had  been  increased,  the  probabilities 
of  death  within  a  given  period  would  have 
been  diminished ;  just  as  a  lease  for  six  Uvea 
is  more  valuable  than  one  for  two. 

2d.  The  Lord  Chancellor  has  executed 
the  duty  imposed  on  him  under  the  act,  in 
fixing  the  compensations ,  with  the  utmost 
strictness.  He  has,  in  no  instance,  allowed 
a  fraction  more  than  the  minimum  which  the 
statute  enacted.  However  his  Lordship 
might  have  been  inclined  to  reduce  the 
ckuns  exceeding  4,000/.  a-year,  and  to  in- 
crease those  which  amounted  only  to  a  few 
hundreds,  it  was  manifestly  impossible  to 
do  so,  in  contravention  of  the  express  terms 
of  the  act  of  parliament.  , 

3rd.  No  higher  compensation  has  been 
allowed  in  this  case  than  in  most,  if  not  all 
of  the  other  cases,  for  a  long  succession  of 
years. 

Thus,  on  abolishinf(  the  side  clerks  of  the 
Court  of  Eo'cAc^uitr  of  Ptetu  in  1830,  the  al- 
lowances hy  11  G.  1,  and  1  W.  4,  cc.  5H  and 
70,  were  three-fourths  at  least. 
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So  in  tbe  Equity  Esehequer,  three- fourtbt 
of  the  full  profits  were  allowed  under  5  Vict. 
C.6. 

By  tbe  4  W.  4,  c.  16,  the  full  salaries  were 
allowed  to  two  tellera  of  .the  Eyobequer  and  to 
tbe  clerk  of  pells. 

In  Ireland,  on  the  diminution  of  fees  in  tbe 
Exchequer  of  Pleas  in  1803.  (43  G.  3,  c.  53,) 
the  whole  average  of  the  difference  of  pro- 
fits on  the  last  three  years  was  charged  on  the 
consolidation  fund. 

So  in  1821,  by  the  1  &  2  G.  4,  c.  53,  the 
holders  of  tbe  abolished  common  law  offices 
received  the  full  amount  of  their  net  profits, 
and  compensation  was  given  to  the  assistant 
clerks. 

Again  in  1834,  by  the  4  &  5  Wm.  4,  c.  78, 
on  abolishing  the  office  of  Six  Clerks,  &e.  in 
Ireland,  compensation  was  allowed  on  the  in- 
come as  ascertained  on  a  three  years  average, 
and  also  for  the  value  on  the  sale  of  the  office. 

The  same  took  place  in  1836,  under  6  &  7 
W.  4,  c.  74,  as  to  the  Clerk  of  the  Crown,  4he 
Hanaper  and  Cursitor.  There  also  the  loss  of 
income  and  saleable  value  of  office  was  com-» 
pensated  to  the  extent  of  three-fourths,  to  the 
superior  officers,  and  two'thirds  to  the  clerks. 

4th.  It  is  a  great  advantage  to  the  pro- 
fesaion,  that  the  Six  Clerk's  Office  has  been 
abolished.  The  measure  was  long  called 
for,  and  the  price  must  be  paid.  It  ap- 
peals that  already  the  fees  paid  by  the 
soitors  are  reduced  by  nearly  cue  half.*^ 

The  great  evil,  after  all,  is  that  these 
charges  are  to  be  borne  by  the  unfortunate 
suitors  of  the  Court.  This  abominable  tax 
on  justice  we  have  long  protested  against. 
The  country  at  large  should  pay  the  Judges 
and  officers  for  administering  the  laws  in 
the  Court's  of  Law  and  Equity,  as  it  does  in 
the  Criminal  Courts.  The  supposed  dis- 
tinction between  a  private  and  public  injury 
is  clearly  untenable.  If  necessary,  let  the 
unsuccessful  party  pay  the  fees  of  counsel 
and  attorneys,  and  the  expense  of  witnesses, 
(though  this  is  not  done  in  the  Criminal 
Courts.)  as  a  check  upon  improper  litiga- 
tion; but  to  more  than  these  costs  they 
ought  not  to  be  subjected.  Why  should 
the  suitor  pay  for  ascertaining  the  state  of 
the  law,  which  is  to  regulate  not  his  case 
only,  but  thousands  of  others  ?  The  state 
is  bound  to  defend  as  well  the  property  as 
the  lives  of  its  subjects,  and  a  minister 
of  justice  should  be  paid  out  of  the  same 
fund  as  a  minister  of  state. 


A  This  assertion,  we  understand,  is  ques- 
tioned ;  and  can  scarcely  he  known  until  the 
annual  accounts  are  slated. 


THE  PROPERTY  LAWYER. 

COHABITATION. — DBBD. 

It  is  a  well  settled  rule  that  a  Court  of 
Eqfuity  has  authority  to  relieve  against  an 
instrument  which,  although  legal  on  the 
face  of  it,  was  in  fact  executed  for  an  il- 
legal and  immoral  purpose,  and  among 
other  such  purposes,  a  deed  executed  to 
secure  a  sum  of  money  or  annuity  during  a 
cohabitation  with  another,  will  be  held  to  be 
illegal ;  but  there  is  a  distinction  where  the 
person  who  has  entered  into  a  contract  of 
this  nature  comes  to  a  Court  of  Equity  to 
set  it  aside.  In  the  case  of  the  Marchioness 
ofAnnandfile  v.  Harris,  1  Eq.  Ca.  Ab.  31. 
Lord  Hardwicke  «aid,  "  it  was  admitted  upon 
the  argument,  (for  I  was  a  counsel  both  here 
and  in  the  House  of  Lords,)  that  if  Mrs. 
Harris  had  been  a  lewd  woman  or  a  com* 
men  whore,  there  would  have  been  rdief 
against  the  security ;  but  as  she  was  a  mo- 
dest woman  until  debauched,  the  ,Court 
decreed  her  the  benefit  thereof  as  pre- 
tium  pudoris,  and  the  late  Marquis  was  nei- 
ther a  young  gentleman  nor  a  doting  old  one, 
but  a  very  sensible,  shrewd  man.''  In 
Matthew  v.  Hanbury,  "2  Vem.  187,  the  bill 
was  by  an  executor,  and  the  Court  said 
"  Though  when  the  party  himself,  who  was 
the  person  culpable,  comes  to  be  relieved, 
the  Court  may  justly  refuse  to  interpose ; 
yet,  when  the  pleontiff  is  an  executor  only,  as 
in  the  principal  case,  that  varies  the  mat- 
ter." Another  consideration  in  matten  of 
this  sort  is,  that  a  Court  of  Equity  will  not 
reform  a  deed  between  a  man  and  his  mis- 
tress ;  or,  as  it  was  said  in  the  case  of 

Bodley  v. ,  2  Cha.  Ca.  15,  "This 

Court  will  not  be  a  Coiut  to  examine  such 
matters."  In  a  very  recent  case  of  this 
nature,  the  circumstances  were  thus 
stated  by  Lord  Langdale,  M.  R.  : — The 
bill  prays  that  a  deed  dated  the  1st  of  May, 
1841,  may  be  declared  to  be  in  equity 
void,  and  may  be  delivered  up  to  be  can- 
celled. The  bill  states  that  the  plaintiff 
formed  an  illicit  connection  with  a  woman 
of  immoral  conduct ;  that,  with  a  view  to 
that  connection,  and  in  consideration  of 
prospective  cohabitation,  he  agreed  to 
make  a  provision  for  her  during  coha- 
bitation, but  no  longer  ;  that  die  deed 
which  was  prepared,  and  which  he  ex- 
ecuted, was  so  framed  as  to  secure  a 
permanent  provision  for  the  woman,  and 
was  in  that  respect  contrary  to  the  plain- 
tiff's agreement ;  that  some  time  after  the 
execution  of  the  deed,  the  woman  left  the 
plaintiff  to  live  with  another  man ;  that  by 
such  her  conduct,  the  plaintiff,  according  to 
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tlie  terms  of  the  agreement,  became  wholly 
released  from  every  obligation  to  her ;  but 
that  she,  relying  on  the  inaccuracies  in  the 
deed,  had  prevuled  on  the  trustees  to  pro- 
ceed at  law  against  the  plaintiff,  to  compel 
him  to  perform  his  covenants.  The  plain- 
tiff complains  of  this ;  and  in  a  letter  to  the 
woman,  which  he  has  set  out  in  hia  bill,  he 
alleges  that "  reciprocity  was  a  positive  and 
substantial  essential  of  the  arrangement." 
The  meaniog  of  this,  and  the  grounds  of 
complaint  are  obvious;  and,  although  the 
phkintiff  has  occasionally,  in  the  course 
of  his  bill,  stated  the  deed  to  be  volun- 
tarily made  for  an  immoral  consideration, 
and  void,  yet  it  is  plain  that  the  bill  and  the 
plaintiff's  title  to  relief  rests,  in  part  at 
least,  upon  the  supposed  injustice  of  his 
being  required  to  perform  his  covenants 
after  he  has  lost  the  consideration  for  which 
he  entered  into  them.  In  substance,  the 
plaintiff  alleges,  that  he  ought  not  to  be 
required  to  perform  his  covenants,  because 
he  has  lost  the  cohabitation  —the  reciprocity, 
that  is,  the  immoral  connection  or  services 
which  the  woman  agreed  to  afford  him.  The 
bill  does  not  appear  to  me  to  be  quite  con- 
sistent with  itself.  When  the  plaintiff  al- 
lies, that  by  the  womatt*s  conduct  he  has 
been  released  from  all  obligation  to  her, 
must  he  not  be  considered  as  saying,  that  if 
she  had  pmrsued  a  different  conduct,  that 
i>,  if  she  had  not  ceased  to  live  an  immoral 
life  in  connection  with  him,  there  would  be 
a  valid  and  subsisting  obligation ;  or,  in 
other  words,  that  the  agreement  would  not 
have  been  void  ?  I  reserved  this  case  for 
the  purpose  of  looking  at  the  cases  which 
were  cited,  not  from  any  doubt  which  I  en- 
tertained as  to  the  result,  I  consider  that 
this  Court  has  authority  to  relieve  against 
an  instrument  which,  although  legal  upon 
the  £ace  of  it,  was  in  fact  executed  for  an 
illegal  and  immoral  purpose  :  but  where  a 
party  to  the  illegal  or  immoral  purpose 
comes  himself  to  be  relieved  from  the  obli- 
gation he  has  contracted  in  respect  of  it,  he 
mast  state  distinctly  and  exclusively  such 
grounds  of  relief  as  the  Court  can  legally 
attend  to ;  he  must  not  accompany  his  claim 
to  relief  which  may  be  legitimate,  with 
claims  and  complaints  which  are  contami- 
nated wiUi  the  original  immoral  purpose. 
In  this  bill  the  pkdntiff  claims  relief  in  part 
at  least,  upon  the  ground  that  he  is  released 
from  his  obligation  by  the  woman  having 
ceased  to  live  an  immoral  life  in  connection 
with  him ;  and  I  am  of  opinion,  that  upon 
a  bill  so  framed  the  plaintiff  can  have  no. 
relief.  Let  the  demurrer  be  allowed.  Batty 
T.  Chnter,  5  Beav.  103. 


STATUTE  OF  LIMITATIONS. 

CONTINDBD    PROCBSS. 

Whilst  waiting;  my  turn  to  attend  a  summons 
before  Mr,  Justice  Patteten,  on  the  22d Dec, 

1  heard  an  argument  and  a  decision  (the  ciiae 
of  Williams  v.  iTiiiianu.  10  M.  &  \V.  174, 
having  escaped  my  observation,)  that  some- 
what surprised  me,  and,  I  believe,  most  of  the 
other  auaitors  ;  and  as  the  question  is  one  of 
considerable  importance  to  the  profession,  I 
avail  myself  of  your  columns  to  draw  their  at- 
tention to  it. 

What  was  the  exact  nature  of  the  applica- 
tion I  could  not  gather ;  but  the  argument 
turned  ou  the  proviso  in  the  10th  section  of 

2  Wro..4,  c.  39,  the  plaintiff  having  indorsed  on 
the  continued  process  the  date  of  the  first  writ, 
but  not  of  the  return. 

The  argument  of  the  counsel  for  the  defen- 
dant was  to  the  same  effect  as  that  of  Mr. 
Jervis,  counsel  for  the  defendant  in  fFilliamf 
V.  fiTiliiumii,  which  case  was  quoted  and  relied 
on  by  the  counsel  for  the  defendant,  in  the 
case  before  Mr.  Justice  Patteton,  and  which 
arjfument  is  thus  reported : — '*  That  the  statute 
imperatively  directs  that  every  writ  issued  in 
coniiouation  shall  contain  a  memorandum  en- 
dorsed thereon,  or  subscribed  thereto,  specify- 
ing the  date  of  the  first  writ  and  return."  It 
then  goes  on  parenthetically  to  point  out  by 
whom  the  return  is  to  l>e  made.  "  The  mistake 
into  which  the  plaintiff  has  fallen,  has  arisen 
from  the  ordinary  copies  of  the  act  punctaat- 
ing  the  sentence  with  a  semicolon  between  the 
words .'  writ  and  return,'  hut  there  is  no  punc« 
tuatioD  on  the  parliament  roll." 

No  counsel  attended  for  the  plaintiff.  His 
attorney  contended  that  the  constant  practice 
was  to  insert  only  the  date  of  the  first  writ,  and 
not  of  the  return ;  and  lie  produced  Archhold's 
Practice,  where  "  such"  was  substituted  for 
"and;"  thus  "  specifying  the  day  of  the  date 
of  the  first  writ;  ntck  return,  &c."  This  the 
attorney  insisted  was  the  way  in  which  the  act 
should  t»e  read.  '*Does  Mr.  Archbold  make 
acts  of  parliament  ?"  Mr.  Justice  Paiteson  in- 
quired :  and  no  sufficient  justification  being 
shewn  for  the  substitution,  his  Lordship  felt 
compelled  to  grant  the  application ;  but  at  the 
same  time  said,  that  should  the  plaintiff's 
counsel,  on  being  consulted,  think  the  decision 
wrong,  he  would  have  an  opportunity  of  mov- 
ing to  set  aside  the  order. 

On  leaving  the  chambers,  I  consulted  what 
books  of  practice  I  bad  at  hand,  and  in  all  of 
them  it  seems  to  be  considered  unnecessary  to 
state  the  date  of  the  return. 

In  Chit.  Gen.  Prac.,  drd  vol;  p.  40S,  2nd  ed. 
it  is  laid  down  that  *'  every  continued  process 
to  save  the  Statute  of  Limitations,  must  have  a 
memorandum  indorsed  or  subscribed,  specify- 
ing the  date  of  the  first  writ,**  without  a  word 
abuut  the  date  of  the  retum  ;  and  in  a  note 
is  this  form  of  memorandum — "  The  writ  of 
summons  which  is  conthived  by  this  writ,  whs 

dated  the  —  day  of ,  in  the  —  year  of  the 

reign  of  his  present  Majesty." 
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In  Gray's  Country  Attorney's  Prac.  the  word 
"  such/'  as  in  Archbold, is  priuted  for  " and;" 
1)ut  neither  there  is  any  reason  given  for  the 
substitution. 

But  inTidd's  New  Prac.  p.  17»  the  section 
of  the  act  is  printed  with  "  and"  in  italics ;  and 
a  note  JB  follows  : — *'  Sie  in  printed  copy  of 
act  instead  of '  such*  as  in  the  bill." 

It  is  remarkable  that  in  H^itiiams  i.JViUiams, 
not  only  should  this  passaf^e  have  escaped  the 
observation  of  counsel,  but  thot  all  the  books 
of  practice  bein^  uniform,  no  suspicion  should 
have  been  entertained  of  the  correctness  of  the 
printed  copies,  (pointing  excepted).  No  refer- 
ence appears  to  have  been  made  to  the  Parlia. 
ment  Roll.  The  arf^ument  of  Mr.  Allierton 
for  the  plaintiff  assumes  the  printed  copies  to 
be  ricfht.  And  Alderson,  B.,  in  giviiif?  his 
opinion  of  the  necessity  of  the  date  of  the 
return,  also  takes  for  granted  that  they  are 
correct.  "If  you  read  the  act,"  he  says,  "  as 
only  requiring  the  return  to  be  made,  you  make 
it  perfectly  good  sense,  without  any  addition. 
The  memorandum  is  to  contain  the  dates  both 
of  the  writ  and  of  its  return,  whence  it  may 
appear  that  it  has  been  returned  within  one 
month." 

With  all  deference  to  the  learned  baron,  I 
cannot  but  think  kis  opinion  is  open  to  question : 
for  1st,  without  even  the  explanation  of  Mr. 
Tidd,  it  might  be  doubted  that  the  framers  of 
the  act  intended  the  date  of  the  return  to  be 
indorsed  ;  for  what  end  is  to  be  gained  by  it  ? 
Why  the  date  of  the  first  writ  should  be  stated 
is  clear  enough,  for  the  reason  his  Lordship 
assigns,  viz.,  '*  to  shew  when  the  action  was 
commenced :"  but  there  is  no  greater  reason 
fur  inserting  the  date  of  the  first  return  than  of 
the  substequent  ones,  for  the  reason  given  by 
the  learned  Baron — *'  that  it  may  appear  that 
it  has  been  returned  within  one  mouth,"  it  will 
apply  equally  to  the  others ;  for  all  iire  required 
to  he  returned  within  a  month.  Ami  2ndly,  if 
the  framers  of  the  act  did  so  intend,  I  cannot 
but  think  they  would  have  expressed  them- 
selves  grammatically,  and  have  used  the  words 
"  dags  9/ the  dates  of  the  first  writ  and  returo/' 
instead  of  "  day  of  the  date." 

1  trust  that  this  notice,  imperfect  as  it  is, 
will  have  the  effect  of  preventing  the  profession 
being  taken  by  surprise,  on  a  process  requiring 
so  much  caution,  as  that  to  save  the  operation 
of  the  Statute  of  Limitations. 

C.  H.  B. 
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LvDBPBNDENTLY  of  the  cases  I  have  cited,  I 
think  the  words  of  the  statute  3  Geo. 4,  c.  117, 
are  amply  suHicieni  to  decide  this  point.  I  had 
only  an  abstract  of  this  act  before  me  when  I 
n.adt  tlie  observations  at  p.  1 1 7 :  I  have  now 
the  statute  at  large.  It  is  perfectly  clear,  1 
Hpprebend,  that  the  General  Stamp  Act,  and 
this  act  cannot,  so  far  as  rej^anls  this  point,  be 
taken  together.  The  duties  imposed  by  the 
Ceaeral  Act,  so  far  as  they  relate  to  "any 
transfer,  aseigument,  dispusit  00,  a^signutiuu. 


er  re-conveyance  of  any  mortgage,  or  wadset 
or  other  such  security,  as  in  the  said  acts,  and 
the  schedules  thereto  annexed,  are  mentioned,*' 
are  thenceforth  r^jnf7/tf(/.    The  general  act  it 
entirely  rfpealed,  not  "  so  far  as  the  rame  is  at 
variance  or  inconsistent,"  but  toholig  and  va- 
eonditionallg :  the  only  exceptiona  are,  as  to 
arrears  doe,    and    proceedings   commenced. 
The  act  of  Geo.  4  must  therefore  be  confi- 
dered,  not  as  an  amending  act,  but  as  one 
repealing  old,  and  imposing  new  duties.    Tlie 
preamble  does  not  state  the  expediency  of 
amending^  the  general  act,  but  says  '*  it  is  ex- 
pedient that  the  said  several  duties  should  be 
repeated,  and  that  other  duties  be  granted  "  in 
lieu  thereof."    The  proviso  for  further  sums 
being  advanced,  takes  this  ca*e  entirely  oot  of 
the  operation  of  the  clause  in  the  second  sec« 
tion,  imposing  the  deed  stamp.     But  it  is  not 
thereby  brought  under  that  of  the  general  act. 
The  general  act  is  not  here  in  force.    If  the 
section  had  ended,  after  imposing  the  deed 
stamp  on  transactions  not  within  the  proviso, 
the  deed  in  question  would  have  been  wholly 
exempt  from  stamp  duty.    The  section  goes 
on  to  enact,  that,  if  a  further  sum  be  added, 
the  ad  valorem  duty  "  shall  be  charged  only  in 
respect  of  such  further  money  or  stock."    In- 
sert a  comma  after  the  word  only. — Read  it 
thus,  "  shall  be  charged  only,^n  respect  of 
such  further  money  or  stock  ;"  and  the  deed 
stamp  is  in  terms  rendered  inapplicable.    I 
think  this  reading  is  perfectly  fair.     If  a  rea- 
sonable doubt  exists  as  to  the  meaning  of  thii 
section,  the  ambiguity  is,  I  submit,  decisive. 
In  imposing  a  tax,  the  language  must  be  clear 
and  unambiguous.    The  preamble  also  recites 
that  certain  ad  Vftlorem  duties,  and  other  do- 
ties  were  imposed.    One  of  the  objects  of  the 
act  must  therefore  be  Co  make  only  one  paya- 
ble.   They  cannot  l^oth  be  chargeable.     If  the 
deed  stamp  was  intended  to  be  made  payable 
as  well  as  the  limited  ad  valorem,  of  what  use 
would  be  the  proviso    in  the  first  clause  of 
the  second  section  f   It  would  be  impossible  to 
give  it  any  effect.    Had  this  been  intended,  I 
submit  that  the  words  of  the  statute  would 
have  been  "  upon  any  transfer,  &c.  the  deed 
and  progressive  duties  shall  be  paid,  and  if  a 
further  sum  be  added,  the  ad  valorem  in  re- 
spect of  such  further  sum."    The  punctuation 
of  the  section  clearly  makes  separate  and  dis- 
tinct enactments.    In  the  case  put  by  H.  D.  P., 
I  would  icnpress  the  stamps  he  names.    No 
arg^ume nt  can  l>e  drawn  from  the  loss  of  reve- 
nue.   The  statute  was  passed  for  the  express 
purpose  of  reducing  the  amount  of  duty  on 
these  transactions,  and  the  fullest  possible  ef- 
fect must  be  given  to  the  intentions  of  the 
legislature,  as  against  the  crown.    A  learned 
judge  recently  laid  down  the  principle  of  bw 
to  be,  that,  **  in  all  revenue  cases  the  subject  is 
to  be  favoured."    Here  a  very  great  doubt,  it 
is  admitted,  exists;  and  I  contend  that  the 
subject  should  have  the  benefit  of  that  doubt. 
The  importance  of  the  point,  and  the  practical 
utility  of  clearly  understanding  it,  has  embol- 
dened me  once  more  to  solicit  a  place  in  your 
columns. 

Snnderland,  R. 
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DUTIES  OF  THE  CHIEF  CLERK  OF 
MASTERS  IN  CHANCERY. 


OcR  Bttentioit  has  been  called  to  the  report  of 
the  Chancery  Commissioners,  bearing  date  the 
9th  April*  1816,  in  which  the  duties  of  the 
principal,  or  chiaf  clerk  of  the  masters  in 
Chancery,  are  thus  described : 

"There  are  attached  to  each  office  tiro 
clerks;  one  is  the  chief  clerk,  and  who,  as 
itated  m  the  report  of  1740,  ou^ht  to  be  a  per- 
toQ  of  good  abiiitj^  and  knowledge  in  the  pfee* 
the  of  the  Court.  The  other  Is  the  copying 
clerk.  We  have  called  for  returns  from  the 
principal  clerks  only,  because  they  alone  ap- 
pear to  us  to  be  officers,  clerks  or  ministers  of 
jnitice  within  the  meaning  of  the  commission  i 
ihey  receive  fees  f^ven  lo  them  directly  by  the 
order  of  1743,  and  have  the  general  superinten- 
dance  of  the  business  under  the  master;  but 
the  copying  clerks  have  no  emolument  what- 
ever, except  what  they  derive  from  a  salary  al- 
lowed by  the  master,  or  a  proportion  of  the 
feet  belonging  to  him  or  to  the  principal  clerk, 
and  teem  to  have  no  other  duty  than  what  their 
detcription  imports,  that  of  making  copies  for 
the  use  of  the  suitors. 

"  The  duties  of  the  principal  clerks  are,  to 
keep  a  register  of  the  warrants  or  summonses 
issued  from  the  office,  end  of  the  names  of  the 
clerks  in  court,  and  solicitors  who  attend  the 
return  thereof,  by  which  register  the  costs  are 
afterwards  taxed ;  to  arrange  and  preserve  the 
records,  deeds,  books,  and  other  documents  in 
the  office,  so  that  they  may  at  all  times  bo  rea- 
dily found  and  produced  when  wanted  ;  to  at- 
tend the  court  with  deeds,  books,  and  papers ; 
to  draw  and  transcribe  all  certificates  to  be 
signed  by  the  master,  and  to  draw  and  trans- 
rribe  all  reports  to  be  afterwards  settled  and 
signed  bv  the  master,  and  to  prepare  the  sche- 
dules to  be  annexed  to  the  reports.  This  duty  of 
drawing  the  certificates  and  reports  requires 
that  the  principal  clerk  should  be,  not  only/tf- 
miliar  with  the  usual  course  of  business,  so  as  to 
prepare  the  certificates  and  reports,  for  which 
there  are  established  forms,  but  he  must  know 
eaoagb  of  the  general  law  and  praciice  of  the 
Omrt  of  Chancertt  to  understand  the  orders  or 
decrees  pronounced  by  it,  differing  almost  in 
nerjfcase;  he  must  make  himself  particularly 
acquainted  with  such  of  those  orders  and  dc 
crees  as  are  referred  to  his  office,  with  the  pro- 
ceedings before  the  master,  and  with  his  deci' 
iions  upon  the  points  before  him :  and  he  ought 
to  be  able  to  arrange  the  whole  in  the  form  of  a 
report,  in  order  to  be  ultimately  settled  by  the 
inastfr. 

"The  principal  clerks  are  also  employed  in 
making  calculations,  for  which  purpose  they 
oo)(ht  to  be  ready  accountants.  These  duties 
reqnh'e  that  the  principal  clerks  should  be  per^ 
tons  of  some  education,  and  of  great  experience 
and  ihill  in  business, 
"  It  is  also  the  duty  of  the  chief  clerk  gene- 


rally to  assist  the  master  in  the  execution  of  the 
various  duties  of  his  office,  as  ho  shall  direct. 

*'  It  is  represented  to  us»  that  many  of  the 
solicitors,  not  being  familiar  with  the  practice 
of  the  master's  office,  advise  with  the  principal 
clerks  as  to  the  mode  of  prosecuting  the  suit8» 
and  other  matters  dependmg  there,  and  occupy 
b^  that  means  a  considerable  portion  of  their 
time;  and  upon  the  whole,  that  their  business 
requires  them  to  be  fully  occupied  in  office 
hoUrs,  and  the  employment  of  a  considerable 
portion  of  their  time  beyond  such  hours,  and 
also  on  holidays  and  in  vacations.'' 

It  thus  appears  that  so  long  ago  as  the  year 
1740,  the  chief  clerk  was  required  to  possess 
"good  ability  and  knowledge  in  the  practice 
of  the  law."  Then,  according  to  the  report 
of  1816,  the  duties  had  been  further  extended. 
Since  1816,  the  business  of  the  office  has  con- 
siderably increased,  and  the  duties  of  the  ohief 
clerk  become  still  more  important.  The  changes 
which  continue  from  time  to  time  to  be  made 
in  the  practice  and  course  of  proceeding,  ren- 
der it  essential  that  the  chief  clerk  should 
be  a  person  whose  practical  experience,  and 
habits  of  business,  ^enable  him  readily  tu 
comprehend  the  effect  of  each  alteration,  and 
to  adapt  it  promptly  to  the  practice  of  the 
office.*  Tliis  is  certainly  not  the  time  when 
any  relaxation  should  take  place  in  the  effi- 
ciency of  this  officer  of  the  court. 


FORENSIC  MEDICINE. 


IMBECILITY. 

Thb  Law  relating  to  that  form  of  unsoundness 
of  mind  which  consists  in  a  defective  develop- 
ment of  the  faculties,  is  more  in  accordance 
with  medical  experience,  and  the  decisions 
more  uniform  than  any  other  branch  of  the 
subject ;  but  it  is  not  without  its  difficulties. 

'*The  appearance  of  the  idiot  or  imbecile," 
says  Dr.  Guy,^  "  is  in  itself  almost  decisive, 
and  scarcely  requires  confirmation  from  an 
actual  inquiry  into  his  mental  condition. 
Difficulty  of  arousing  and  fixing  the  atten- 
tion; slowness  and  weakness  of  comprehend 
sion ;  forgetfulness  of  recent  occurrences ; 
ignorance  of  social  relations;  unconscious- 
ness of  familiar  things,  even  of  such  as  imme- 


A  We  hope  that  the  intended  new  orders 
will  be  final  and  conclusive.^  Nothing  can  bo 
more  harassing  to  the  practitioners  than  the 
state  of  incessant  change  to  which  they  are 
subjected  in  the  mode  of  conducting  business, 
u  Principles  of  Forensic  Medicine. 
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diately  concern  a  man's  self,  as  his  age, 
the  place  in  which  he  lives,  and  the  mode  tn 
which  he  parses  his  time,  the  year,  the  month, 
and  date  of  the  month  ;  ij^norance  of  those 
puhlic  persons  and  events  which  are  the  roost 
frequent  topics  of  conversation,  and  most  fa- 
miliar to  those  who  take  an  interest  in  the 
common  affairs  of  life,  as  the  name  of  the 
reisru'm^  monarch,  of  the  prime  minister,  &c. ; 
a  scanty  knowledge  of  arithmetic,  and  of  the 
value  of  money,  an  imperfect  knowledge  of 
ri^ht  and  wron^r,  and  of  the  state  of  the 
law  in  regard  to  the  most  common  and  fami- 
liar crimes; — may  be  mentioned  amonf(  the 
characters  of  the  several  forms  of  unsound- 
ness from  defective  development. 

"  In  ordinary  and  extreme  cases  of  irobeci- 
Uty  there  can  be  no  didiculty  in  forming  a  de- 
cision as  to  the  competency  of  the  individual 
to  take  care  of  himself  and  his  affairs,  to  form 
contracts,  to  devise  property,  &c. ;  but  where 
the  imbecility  exists  in  a  less  degree,  the  ques- 
tion  is  by  no  means  of  this  simple  nature,  and 
cases  have  occurred  in  which  there  ha^  been 
room  for  much  difference  of  opinion.  In  this 
class  of  cases  it  generally  happens  that  the  in- 
dividual in  que^ition  has,  for  some  part  of  his 
life,  been  at  liberty,  and  entrusted  with  the 
ipanageinent  of  his  affairs.  Hence  an  addi- 
tional test  is  provided  in  a  comparison  of  his 
existing  with  bis  former  state  of  mind." 

Amongst  the  most  remarkable  cases  of  this 

class,  is  that  of  Mr.  Edward  Davies. 

'*  He  was  born  of  humble  parents,  and 
though  at  school  very  shy  and  reserved,  had 
the  character  of  being  quick  and  intelligent. 
On  leaving  school,  he  commenced  the  busi- 
ness of  a  tea-dealer  in  London,  and  by 
great  industry  and  careful  management  grew 
rapidly  rich.  His  health  was  habitually  deli- 
cate, be  was  a  dyspeptic,  and  subject  to  strong 
nervous  excitement.  He  was  fond  of  reading 
medical  books ;  and,  like  most  persons  who 
indulge  in  such  a  taste,  was  fancuul  about  his 
complaints,  and  subject  to  false  alarms.  He 
endeavoured  to  remedy  the  defects  of  his  early 
education  by  reading  what  he  conceived  to  be 
the  best  authors,  and  was  often  guilty  of  mak- 
ing a  riduculous  display  of  his  acqiiirements, 
by  long  quotations  which  he  would  spout  with 
a  theatrical  air.  He  was  of  a  remarkably  timid 
and  yielding  disposition,  so  that,  though  twenty- 
seven  years  of  age,  and  carrying  on  an  extensive 
«nd  lucrative  business,  be  became  completely 
subject  to  the  authority  of  his  mother.  She  would 
not  allow  him  to  carry  any  money  in  his  pocket, 
or  to  spend  the  roost  trifling  sum  without 
her  permission.  He  dared  not  quit  the  house 
for  a  few  hours,  or  visit  the  play,  without  her 
leave.  She  was  at  great  pains  to  prevent  him 
meeting  with  young  women  whose  personal 
qualifications  seemed  likely  to  engH;re  him,  lest 
be  should  marry,  and  she  be  disulaced  from 
the  management  of  his  house,  and  the  control 
of  his  purse,  for  she  took  various  opportunities 
of  inducing  him  to  give  considerable  sums  of 
money  to  different  branches  of  her  family.  '  It 
a|»|)ear8  then,  that  this  tea* dealer,  in  his  natural 


or  habitual  state  of  mind,  was  easily  as:itatp<I, 
anxious,  and  fanciful  about  bis  complaints, 
vain  of  his  self-taught  literary  acquirements, 
fond  of  spouting  quotations  with  great  em- 
phasis and  gesture,  abjectly  timid;  vet  vi*b  ail 
these  singularities  and  infirmities,  an  able  and 
successful  tradesman ;  and  *n  all  the  affairs  of 
life  thoroughly  competent  to  take  care  of  him- 
self and  his  property.*'  Mr.  Davies  having  at- 
tained the  age  of  t^veoty-seven,  grew  restive 
under  his  mother's  reitra'int,  and  made  many 
attempts  to  emancipate  himself,  offering  her 
most  liberal  sui<l  reasonable  terms ;  bat  she 
was  not  to  be  got  rid  of  ai  any  price.  Tim 
incessant  state  of  contention  acting  on  a  feeble 
body,  a  sensitive  mind,  and  not  a  very  firmna- 
dersunding,  soon  began  to  impair  huth  his 
bodily  health  and  his  mental  tranqoility.  In 
this  state  he  applied  suci^essively  to  Mr.  Law- 
rence and  Dr.  Latham,  and  was  seen  by  several 
persons,  to  whom  he  exhibited  all  his  former 
peculiarities,  mingled  with  an  incoherence  and 
excitement  which  led  them  to  consider  lum 
unsound  in  his  mind,  though  Mr.  Lawrence 
thuught  that  his  antipathy  to  his  mother  was 
"  his  chief  delusion !"  and  Dr.  Latham  was  not 
prepared  to  recommend  'that  he  should  lie 
shut  up  as  an  acknowledged  hmatic'  It  is  re- 
markable that  on  the  same  days  on  wUch  Mr. 
Lawrence,  Dr.  Latham,  and  others,  saw  him 
in  this  highly  excited  state,  hb  friends  who  bad 
known  him  long,  passed  hours  with  him  ;  and 
thou;ch  they  found  him  ill  and  terri6ed,  he  ap- 
peared to  them  quite  himself,  and  as  eqoal  as 
he  bad  ever  been  to  give  directions  about  bis 
affairs;  indeed,  the  very  persons  who  were 
trying  to  confine  him  as  unfit  to  fake  care  of 
his  business,  were  themselves  consulting  him 
about  the  management  of  th»t  business.  Mr. 
Davies,  shortly  after  this  period,  was  removed 
to  a  private  mad-hou«e,  where  be  remained 
till  the  end  of  December,  when  he  was  released 
by  the  verdict  of  a  jury.  Here  his  agttatioH 
subsided;  bis  incoherence,  as  it  had  been 
called,  diminished  almost  to  nothing;  aid  the 
onlv  remaining  grounds  for  believing  him  a  lu- 
natic, were  his  antipathy  to  his  mother,  and 
certain  suspicions  that  were  considered  to  lie 
delusions.  At  this  time  he  was,  what  his  old- 
est friends  affirmed  him  to  have  been  all  bii 
life-time,  and  yet  it  was  the  opinion  of  the 
physicians  sent  to  examine  him,  that  he  was 
mad,  and  urn  fit  to  be  released.  On  the  strength 
of  their  evidence  the  Lord  Chancellor  granted 
a  commission." 

This  case  was  noticed  in  the  Quarierljf  Rc' 
view  of  1830,  and  the  following  is  the  striking 
summary  of  the  reviewer,  shewing  upon  what 
slight  grounds  many  medical  witnesses  build 
their  opinion  of  insanity,  and  the  necessity 
for  confinement. 

"Mn  England  people  are  shnt  up  in  mad- 
houses if  they  learn  to  box, — go  to  the  gymna- 
sium to  fence, —employ  the  jmiior  solicitor 
when  they  caimc.t  get  the  senior, — are  over 
vain  of  a  smattering  of  literature, — spoat  poetry 
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with  a  theatrical  air,*-are  loii|f*winded,  prosy; 
and  muddle-headed, — read  medical  books,  and 
are  fanciful  about  their  complaints, — refuse, 
when  they  are  twenty-seven  years  of  age,  and 
worth  many  thousands  of  pounds,  to  live  with 
their  mothers,  because  their  mothers  wonH 
allow  them  pocket-money,  or  a  wife,  or  liberty 
to  (TO  to  the  play  without  asking  leave,  (who 
consequently  form  a  strong  antipathy  to  such 
amiable  parents,)-— who  having  gained  riches 
in  early  manhood,  get   uneasy  of  inhaling, 
summer  and  winter,  the  atmosphere  of  a  city 
hue,  and  actually  buy  a  villa  near  town  for 
their  occasional  refreshment, — who  will  not 
confess  that  they  have  been  mad  simply  be- 
cause they  do  not  believe  it,— if  Englishmen 
be  guilty  of  such  horrors  as  these*  they  are 
pronounced  insaue,^-tbey  are  shut  up  in  mad- 
houses,— and  the  management  of  their  busi- 
ness is  takeo  out  of  their  hands,  although,  not- 
withstanding' all  their  nngularitiesy  they  have 
conducted  it,  for  a  long  term  of  years,  with 
ronsumniate  skill  and  extraordinary  success  T 
**  The  writer  adds, '  out  of  five  cases  of  sup- 
posed lunacy,  about  which  a  medical  friend 
of  ours  has  baen  consnlled  by  an  eminent  law 
officer,  witlun  the  last  two  years,  three  of  the 
individualft— more  than  halt  the  number — had 
been  confined,  and  would  have  continued  to  be 
confined,  for  the  following  reasons :— one,  be- 
cause hia  antipathy  to  his  friends,  who  had 
shut  him  op,  as  he  believed,  unnecessarily,  was 
disproportioned  to  the  cause!— the  second, 
because,  in  addition  to  a  genaral  singularity  of 
sppearance,  and  manners,  nnd  mode  of  ex- 
pressing himself,  he  believed  his  wife's  last 
child  waa  not  bia  own ;  this  %vas  set  down  as  a 
delusion,  though  all  the   neighbourhood  be- 
lieved the  ssune,  and  the  history  of  his  mar- 
riage, bis  decrepit  appearance,  the  more  youth- 
fol  wife,  and  the  vigorous  lover,  rendered  it 
highly  probable;— the  third  was  Mr.  Edward 
Dance.'" 


the  things  they  look  to ;  but  there  is  another 
standard  with  which  they  never  think  of  com- 
paring it,  but  with  which  it  is  more  important 
to  compare  it.  than  with  all  the  others  put 
together,  and  that  is,  the  mind  of  the  supposed 
lunatic  himself,  in  its  natural,  habitual  state,— 
that  state  in  which  the  experience  of  many 
years  proved  him  to  have  been  capable  of  ma- 
naging himself  and  his  affairs.' " 


The  Commissioners,  after  hearing  the  evi- 
dence, restored  Mr.  Davies  to  liberty,  and  the 
management  of  his  property.  He  made  ad- 
vantageous arrangements,  disposed  of  his 
bosiness,  and  retired,  to  indulge  his  innocent 
eccentricites  on  an  estate  in  Wales. 

We  extract  the  following  from,  the  same 
review  of  Dr.  Gooch. 

" '  It  is  necessary  to  know  how  a  man  com- 
monly acts  under  ordinary  circumstances,  in 
order  to  judge  of  his  actions  when  placed  under 
extraordinary  ones.  In  examining  the  condi- 
tion of  a  man's  mind,  for  the  purpose  of  de- 
termining whether  it  is  sound  or  not,  some 
itandard  of  aanity  must  be  taken  to  compare 
it  wiih ;  but  with  what  do  physicians  generally 
compare  it  f  With  the  precise  knowledge 
which  they  have  of  the  workings  of  their  own 
minds ;  with  the  more  vague  and  general  no- 
tions which  they  have  of  the  minds  of  other 
ssae  persons;  and  with  their  experience  of 
^vbat  they  consider  insiine  minds.    These  are 


Dr.  Guy  observes  that 

"  The  principal  ol»ject  of  quoting  this  case 
so  much  at  length,  is  to  insist  on  the  import- 
ance of  the  test  which  it  suggests,  viz.,  that  of 
a  comparison  between  the  existing  and  former 
state  of  the  mind.  The  medical  witnesses  are 
justly  censured  for  having  preferred  other  tests 
of  doubtful  value  to  this  sure  and  certain  one. 
This  test  also  admits  of  useful  application  in 
cases  of  dementia. 

"  The  tests  of  capacity  usually  recommended 
in  the  case  of  imbeciles  are  obviously  insuffi- 
cient to  determine  whether  or  not  a  man  is 
capable  of  managing  his  own  property.    The 
arithmetical  test  on  which  authors  have  laid  so 
much  stress,  is  merely  a  test  of  knowledge,  not 
of  power.    A  man  may  be  the  best  accountant 
in  the  world,  but  he  may  labour  under  a  moral 
imbecility,  and  have  so  mean  a  sense  of  right, 
so  childish  a  fancy,  and  so  weak  a  will,  that 
from  infancy  to  age  he  may  yield  to  every  im- 
pulse, and  gratify  every  whim  without  once 
counting  the  cost.    In  a  case  that  lately  came 
under  the  author's  notice,  the  individual  owed 
pence  as  a  child,  and  pounds  as  a  boy,  and 
added  debt  to  debt  with  each  year  that  passed 
over  his  head,  till  at  length  his  madness  showed 
itself  chiefly  by  arrangements  to  spend  a  year's 
income  in  a  week,  and  the  unfounded  expecta- 
tion of  an  immense  fortune  on  the  morrow. 
He  is  now  the  inmate  of  an  asylum,  with  de- 
lusions enough  to  furnish  a  dozen  maidmen.    In 
this  case  there  was  the  cultivated  and  refined 
inteUect  of  a  man  with  more  than  the  weak- 
ness of  a  child ;  but  no  test  could  have  served 
to  prove  him  incapable  of  managing  himself 
and  his  affairs,  save  only  the  history  of  his  life. 
**  The  criminal  acts  of  persons  of  weak  in- 
tellect are  characterised  by  the  absence  of  the 
motives  which  actuate  sane  men ;  the  crimes 
which    they  commit  are  usually  as  strongly 
marked  by  folly  as  their  daily  words  and  ac- 
tions.    They  have  no  other  characters,  and 
consequently  we  have  no  better  test.    In  the 
case  Of  imbeciles,  as  in  that  of  maniacs,  the  law 
lays  down  the  test  of  a  knowledge  of  right  and 
wrong.  This  is  as  insuflicient  a  test  in  criminal, 
as  the  arithmetical  test  in  civil  cases.    It  is  a 
test  of  knowledge,  and  not  of  power,  and  the 
knowledge  of  riprht,  and  the  power  to  do  it,  are 
as  distinct  as  science  and  art.    An  actionpre- 
supposes  knowledge,  motive,  and  will.    What 
if  the  motive  be  insane,  and  the  will  incapable 
of  obeying  any  but  the  insane  impulse?" 
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MODE  OF  EXAMINING  AETICLlSD 
CLERKS. 

To  the  Editor  of  the  Legal  Observer. 

Sir,- 
Undr^tandino  that  it  is  the  intention  of 
the  Exatniners  to  increase  the  number  of  an- 
8 were  reouired  for  a  candidate's  qualification, 
I  cannot  help  thinkinfr,  as  a  correspondent  of 
your's  well  observes,  that,  considerinf?  the  very 
ilesuUory  nature  of  an  articled  clerk's  educa- 
tion, it  will  be  biftfairio  the  authorities,  should 
they  determine  on  such  a  course,  to  prepare  a 
lar^r.  number  of  questions  in  proportion  to 
the  larger  number  of  answers  required. 

The  course  of  many  an  articled  clerk's  edu- 
cation consists  in  a  daily  mixture  of  Chancery, 
Common  Law,  and  CouTeysncing ;  and,  per- 
liapt,  for  the  first  three  years,  the  attention  is 
withdravm  from  any  one  branch  by  occasional 
and  miscellaneous  business  that  arises  in  an 
office  of  general  practice,  and  which,  in  most 
casei,  can  be  of  no  benefit,  as  regards  future 
examinations.  Serious  study,  in  point  of 
rea()ing  in  an  office,  is,  to  all  who  have  any 
knowledge  of  the  practice  there,  quite  out  of 
the  question,  except,  perhaps,  in  some  few 
offices  where  the  quantity  of  business  is  so 
limited  as  to  admit  of  being  performed  entirely 
almost  by  the  principal  himself.  So  thar,  in 
most  instances,  the  clerk  has  really  only  the 
few  hours  after  the  labour  of  the  dayfor  atten- 
tion to  private  study.  Surely  the  Examiners 
will  take  these  facts  into  consideration  before 
they  proceed  to  adopt  a  more  stringent  course 
of  examination,  by  insistiog  on  a  greater 
amount  of  answers  without  more  questions  of 
a  general  nature,  or  by  any  other  measures. 

^-~  DiMGENS. 

.  It  appears  yon  have  more  than  one  cor- 
respondent on  the  mode  of  conducting  our 
examination,  which  is«  no  doubt,  a  topic  of 
multituduous  interest,  and  one  on  which  I  had 
hoped  to  have  seen  some  few  opinions  and 
suggestions.  In  the  meantime  I  would  beg  tu 
(;a]l  your  attention,  in  a  few — a  very  few  words, 
to  one  portion  of  ray  letter  (p.  11 3,  antey)  be- 
fore, like  a  drop  of  water  in  the  sea,  it  is  quite 
lost  sight  of — I  mean  classification  of  the  can- 
didates (which  was,  I  believe,  the  original  in- 
tention).* 

You  give  us  the  best  possible  advice,  "  to  be 
diligent  as  well  in  our  studies,  as  in  the  prac- 
tical business  of  our  profession,"  and  I  hope  to 
follow  it  effectually. 

But  suppose  emulation  were  brought  into 
plav, — that  ihe  candidates  had  a  certain  sti- 
mulus to  exertion, — that  some  little  ^dut  were 

»  Am  I  rightly  informed,  that  this  part  of 
the  subject  wss  mooted  some  three  years  since 
in  the  Legal  Observer  i  that  it  was  then  voted 
impossible,  and  so  set  at  rest.  If  so,  I  should 
be  glad  to  have  a  reference  to  the  volume  and 

rige,  in  order  that  1  might  see  the  reasoning, 
confess  1  can  hardly  satisfy  myself  of  the 
efficiency  of  any  examination  where  there  is  no 
room  for  competition. 


attached  to  the  tteme  of  their  labours.— that 
the  desire  was  not  only  to  pass  the  examina- 
tion, but  to  do  so  with  credjt,  that  they  might 
hope  to  gain  some  honourable  and  useful  dis- 
tinction thereby.  Would  not  this  (as  it  does  in 
other  cases)  give  rise  to  some  \v%\\tespritdecorpg 
where  I  am  afraid  it  is  sadly  wanting  ?  And 
would  it  not  be  the  means  of  bringing  those 
into  notice,  (merited  by  their  diligent  altun- 
ments,)  who  would  eventually  become  efficient 
and  eminent  men. 

We  mi^ht  then  have  ''  modem  instances " 
of  merit  and  talent  succeeding  in  a  profession, 
where  money  and  connexion  have  hitherto 
exercised  an  all-powerftd  sway. 

A  FUTURB  Candidate 


LEGAL  RESEARCHES. 

Grammar  is  not  only  entitled  to  be  ranked 
among  what  are  called  the  lilieral  sciences,  but 
in  a  modified  sense  it  has  the  precedency,  in- 
asmuch as  it  is  the  portal  hv  which  an  entrance 
is  effected  into  the  Knowledge  of  most,  if  not 
all  others,  and  by  which  knowledge  is  commu- 
nicated ;  hence  it  is  said,  "  the  terms  being  not 
understood,  the  art  iuelf  is  not  so,"  there  be- 
ing in  all  sciences  words  which  are  more 
significant  than  grammatical,  and  more  apt  to 
express  what  is  intended  than  any  others,  and 
without  the  comprehension  of  which,  neither 
law  nor  any  other  science  can  be  suffidenily 
underatood.  Littleton,  (if  I  may  be  allowed  to 
introduce  the  name  of  one  who  was  revered 
when  there  were  giants  in  the  legal  world,)  calls 
words  of  art  instructive  instruments  by  which 
we  are  guided  and  directed  to  the  knowledge 
of  things ;  and  Coke  in  his  Commentaries  says, 
that  words  are  firet  to  be  conudered,  and  also 
that  they  are  to  l»e  taken  according  to  their  vul- 
gar and  ordinary  construction  ^  and  Pleyden 
also  hath  it  that  it  is  the  part  of  judges  to 
know  (he  common  language  of  the  people,  and 
to  adjadgre  according  to  them. 

It  is  also  a  rule  in  grammar  which  is  incor- 
porated into  our  law,  that  when  a  thing  is  du- 
bious, and  may  be  referred  to  a  double  intent, 
let  it  be  referred  to  the  next  antecedent ;  but 
although  that  be  the  rule,  yet  if  it  be  hindered 
by  the  sense,  it  is  not  applicable,  the  sense 
being  the  stml  of  the  law,  and  having  the  sway 
in  all  cases*  Again,  "  im personals  do  not  con- 
clude or  bind,"  and  therefore  every  estoppel 
ought  to  be  a  precise  affirmation.  According 
to  grammatical  construction  '*  a  double  nega- 
tive maketh  an  affirmative,"  but  grammatical 
curiosity,  it  is  said,  shall  not  prevail  to  avoid 
a  deed,  words  being  to  be  so  construed,  that 
deeds  may  be  pre!<erved.  In  disjunctives  it  is 
sufficient  if  one  of  them  be  true,  so  that  it  is 
sufficient  to  observe  or  obey  either  of  them,  but 
if  many  conditions  be  jointly  annexed  to  a 
gift,  all  of  them  must  be  obeyed,  and  to  a  copu- 
lative truth,  it  is  requisite  that  every  part  be 
true ;  and  in  a  condition  consisting  of  divera 
parts  in  the  conjunctive,  all  must  be  performed ; 
but  if  the  condition  be  both  in  the  conjunctive 
add  disjunctive,  as  a  lease  to  baron  and  feme 
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.for.21  ywn,  if  lh«y  or  any  child  between  them, 
tbftQ  80  long  live,  and  she  dies  without  issUe, 
ii  18  Mid  the  leaae  would  continue  durinfr  his. 
life,  the  disjunctive  referring  to  the  whole 
dsQse,  and  not  to  the  latter  part  only. 

In  the  olden  time,  when  the  law  was  said  to 
be  a  deep  well  from  which  every  one  drew  ac- 
cording to  the  strength  of  his  understanding, 
and  when  it  would  have  been  a  reproach  to  a 
profession  of  the  art  to  boast  as  soa>e  do  now, 
that  they  do  not  pretend  to  know  it,  and  yet 
undertake  the  le^al  affnirs  of  others ;  in  those 
times,  when  its  nigi^edness  was  such  that  rhe- 
toricians decided,  and  the  civilians  despised  it, 
even  then  it  was  a  pleasing  science,  its  lof^ical 
inferences  not  only  leading  to  the  discovery  of 
truth,  but  enabling  it  to  detect  falsehood,  the 
scienceof  law  being  nothing  else  but  the  art 
of  reasoning,  and  men  were  said  to  know  the 
Ikw,  when  they  understood  the  reason  of  it. 
In  modem  times,  the  retentive,  and  not  the 
reasoning  powers  were  taked  or  put  in  requi- 
sition by  the  multiplicity  of  arbitrary  conclu- 
sions with  which  the  law  is  burthened — hence 
the  rara  avis  of  a  good  sound  lawyer,  familiar 
ivith  determinate  principles :  thepmctke  of  the 
law  leading  to  manmuvering,  and  conseqaently 
introducing  a  complex  uncertainty  often  fear- 
fully increased  by  blundering,  and  a  disregard 
to  moral  principle,  which  is  more  or  less 
involved  in  every  legal  controversy. 

DoddUgionU  case,  2  Rep.  33,  proceeded 
upon  the  maxim  that  a  generality  determineth 
nothing,  nor  doth  it  imply  a  certainty,  but  in 
Boipore's  case,  8  Rep.  97>  there  was  but  one 
cause  in  controversy,  and  the  submission  was 
general  of  all  actions  and  demands ;  but  the 
award  for  that  one  was  good ;  for  though  there 
were  many  matters  in  controversy,  yet  if  one 
only  was  made  known  to  the  arbitrator,  who 
sst  in  the  place  of  a  judge,  he  could  determine 
it,  bat  if  the  submission  be  of  several  things 
there  the  arbitrator  ought  to  make  arbitremont 
of  all,  otherwise  his  award  is  void. 

It  is  a  rule  of  construction  as  old  as  Margery 
Mortimer**  case,  7  Edw.  3,  fo.  10,  that  where 
a  deed  speaketh  by  general  words,  and  then 
descendeth  to  special  ones,  if  thiey  agree,  the 
tieed  shall  be  understood  according  to  those 
special ;  if  a  man  grant  a  rent  without  more, 
it  would  be  construed  for  life,  but  if  the  ha- 
^•dum  be  for  years,  that  by  force  of  the  rule, 
and  irrespective  of  the  office  of  the  hahendum, 
shall  be  tne  construction..  So  if  a  man  gave 
lands  to  one,  and  his  heirs  habendum  to  him 
and  the  heirs  of  his  body,  an  estate  tail  only 
passes.  Also,  if  a  feoffment  be  to  oue  and  his 
beiri,  and  if  it  happen  that  he  dieth  without  heir 
of  his  body,  then  a  reverter.  The  generality 
ofthe^ift  is  corrected  by  the  special  claim 
after,  and  the  feoffee  has  only  an  estate  tall. 


MOOT  POINTS. 


COSTS. — LORD   DBNMAN'S    ACT. 

"A  Reader"  in  No.  821,  enquires  whether  "a 
plaintiff'  io  au  action  of  assumpsit,  who  gets  only 
1^.  dainagei,  and  no  certificate  by  the  Judge 


to  deprive  him  of  costs,  is  entitled  to  his  costs 
of  suit,  not wtthstandirig  Lord  Denman's  act?" 
The  first  clause  of  that  act  repeals  the  act  of 
the  43rd  Elizabeth  only  *'  so  far  as  relates  to 
coMU  inaeiions  o/iretpasti"  and  so  much  of 
the  22  &  23  Car.  2,  **  as  relates  to  costs  in 
pergonal  actions.'^  (It  was  always  held  that  the 
latter  statute  was  confined  to  the  particular  ac- 
tions of  assault  and  battery,  and  trespass  gwtre 
eiausum  /regit.)  The  second  clause  refers 
only  to  actions  of  trespass  and  trespass  on  the 
ease ;  consequently  a  plaintiff'  in  an  action  of 
assumpsit  stands  now  in  the  same  situation  as 
to  costs,  as  he  did  before  the  passing  of  the 
3  &  4  Vict.  c.  24.  The  plaintiff  now,  who 
might  obtain  a  verdict  under  40f.  would,  by 
the  statute  of  Gloucester,  (6£dw.  1,  c.  1,)  in 
the  absence  of  a  Judge's  certificate,  be  entitled 
to  full  costs,  if  the  trial  be  before  a  Judge,  and 
as  a  matter  of  course,  before  the  sheriff*,  that 
officer  DOt  having  power  to  certify  to  deprive 
a  plaintiff  of  costs. 

An  Articlbd  Clerk. 


MARRIAGE  ACT,  6  &  7  Wm.  4,  C.  85. 

1st. — Is  the  officiating  minister  of  a  dirsenf- 
ing  chapel  licecsefl  under  the  act  compellable 
to  perforin  the  ceremony  of  marriage,  his  con- 
sent not  having  been  previously  obtained  ? 

2od.^If  not,  can  he,  or  the  trustees,  refuse 
the  use  of  the  chapel  so  licensed,  because  they 
do  not  approve  of  the  parties  who  apply  to  be 
married  therein  }  Has  the  registrar  any  power 
to  demand  the  keys  of  the  place  for  such  a 
purpose  ? 

If  the  first  question  could  be  decided  by  the 
analogy  of  the  clergy  of  the  established  church, 
I  apprehend  the  answer  would  be  in  the  affir- 
mative; or  the  answer  to  the  latter  question 
must  perhaps  be  decisive  of  the  first,  in  which 
case,  however,  we  may  observe  that  the  act 
puts  it  entirely  in  the  power  of  the  parties  to 
prescribe  the  form  and  ceremony,  which  may 
be  with  or  %vithout  any  minister  at  all.  Is  a 
minister  amenable  to  law  for  not  gratifving  the 
caprice  of  parties  as  to  the  manner  of  tne  mar- 
riage }  The  26th  sect,  is  presumed  to  relate 
exclusively  to  chapels  of  ease. 

A  Student. 


SUPERIOR  COURTS. 
^iu  CtoncrUnr  of  englatilr. 

[Reported  by  Samuel  Millee,  Esq.,  Barrister  ai 

Law."] 

PRACTICE. — AMENDMENT  OF  BIIiL.— CON7 

8TRUCTI0N0F  THE  13tB  ORDER  OP  1831. 

The  time  within  which  an  answer  is  to  be 

deemed  sufficient  under  the  13M  order,  with 

reference  to  applications  /vr  amending-  a 

bill,  must  be  cakuiated/rotn  theJiUng  of  the 

answers  to  the  amended,  not  the  original 

bill. 

This  was  a  moUon  for  leave  to  amend  bill, 

on  the  ground  that  the  time  having  expired 

within  which  the  master  had  jurisdiction,  it 
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was  necesflitij  to  make  a  special  applicatioQ  to 
tbe  Court.  The  l>ill  had  been  already  amended, 
and  tbe  fuilowin^  were  the  datei  of  the  difier- 
ent  proceedinii^B  iu  the  cause.  Tbe  answer  to 
the  original  bill  was  filed  on  the  22d  of  Janu- 
ary, 1843  (  on  the  4th  of  April  an  order  was 
obtained  to  amend,  in  pursuance  of  which  the 
bill  was  amended  on  tbe  26th  of  April,  aud  new 
defendants  added ;  and  on  the  dd  of  June  an 
answer  was  put  in  to  the  amended  bill  by  the 
defendant  to  the  original  bill ;  but  the  new  de- 
fendants had  not  yet  answered. 

BeiAeilhnd  Spenee  in  support  of  the  motion 
said,  that  as  the  six  weeks  limited  by  the  13ih 
order  of  1841,  within  which  such  an  applica- 
tion might  be  made  to  the  master  had  expired, 
the  application  must  be  made  to  tbe  Court.  In 
Hadddseff  v.  Nt^Ue,  4  Beav.  28,  it  was  held 
that  the  six  weeks  were  to  be  calculated  from 
tbe  time  of  filing  the  answer  to  the  original 
bill. 

Stuart  and  Rtdt,  contrh,  contended  that  the 
time  bail  not  expired  for  applying  to  the  master, 
as  the  period  intended  by  the  13th  order  was 
after  the  answers  to  the  amended  bill  should  be 
deemed  sufficient;  but  even  if  the  plaintiffs 
were  right  in  coming  to  the  Court,  the  present 
application  couhl  not  be  sustained,  as  it  was  not 
supported  by  the  affidavit  required  by  the  13th 
order. 

TAe  Pice  Cknncsllar  intimtited  his  opinion 
that  the  six  weeks  referred  to  in  the  order,  must 
be  considered  as  applying  to  the  sufficiency  of 
tbe  answers  to  an  amended  bill,  and  that  the 
dedsions  in  Haddelsey  v.  Neviie  did  not  put  a 
proper  construction  upon  the  order ;  but  re- 
served his  judgment. 

.  December  I8th. — His  Honor  said  he  had 
looked  into  the  case  before  the  Master  of  the 
Roils,  the  circamstances  of  which  differed  from 
those  of  the  present  case ;  but  he  was  of  opi- 
nion that  the  time  referred  to  in  the  13th  order 
was  to  be  calculated  from  the  filing  uf  the  an- 
swers to  the  amended  bill,  and  the  motion  must 
therefore  be  dismissed  with  costs* 

Tomlimon  v.  Trou^hton,  Nov.  25  th,  and 
Dec.  18th,  1843. 


(Before  the  four  Judges.) 

[Reported  byJoHV  HAMBftTON,  Esq.,  Barrister  at 
Law,'] 

PRACTICE. —  PLEADING. 

The  Court  has  the  power  to  set  aside  a  plea 
which  on  the  face  of  it  appears  insufficient, 

A  Judge  may  also  exercise  that  power,  and 
the  Court  will  not  interfere  with  an  order 
made  hp  him  allowing  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea,  unless  the 
Court  should  clearly  see  that  the  Judge  is 
wrong, 

A  rule  to  set  aside  such  on  order  was  dis^ 
charged,  with  cotts,  on  the  ground  that  it 
was  an  application  against  a  Judged  order. 

Action    by  the    assignee  of  the  reversion 
against  the  assignee  of  the  lessee,  for  non  re- 


pair doruig  the  time  that  the  deftadaat  \ns 
assignee. 

Plea,  that  after  the  assignment  to  tbe  defen- 
dant and  before  the  commencement  of  the 
action  (bat  without  saying  before  the  breach^ 
the  defendant,  with  the  plaintiff's  assent,  as- 
signed to  J.  K.,  who  assigned  to  L,  M.,  who 
surrendered  the  lease  to  the  plaintiff,  with  his 
assent. 

Mr.  Justice  Coltman  had  made  an  order, 
setting  aside  the  plea,  and  giving  the  plaintiff 
leave  to  sign  judgment. 

Mr.  Gunning,  for  the  defendant,  had  ob^ 
lained  a  rule  to  set  aside  that  order,  anti 
relied  upon  the  defendant's  not  bavin?  been 
under  any  terms  to  plead  issuably,  and  cited 
Cowprr  V.  Jones,*  and  also  contended  that  the 
plea  rwsed  a  fair  question  upon  which  the  de- 
fendant was  entitled  to  have  the  jadgment  of 
the  Court,  and  to  take  the  opinion  of  a  Court 
of  Error. 

Mr.  BooiU  shewed  caase,  contending  that 
the  plea  was  no  answer  whatever  to  the  de- 
claration, but  was  a  mere  nullity,  referring  to 
Hurley  v.  Ktngfi  to  shew  that  the  Judge  bad 
full  power  to  set  aside  the  plea.  But  being 
pressed  by  the  other  side  the  Judge  bad  de- 
clined to  adjudicate  finally  upon  it,  and  had  al- 
lowed tbe  case  to  be  brought  before  this  Court. 
It  is  clear  that  there  was  a  vested  right  of  action 
the  moment  a  breach  of  covenant  was  com- 
mitted. What  was  there  to  shew  that  that 
right  had  been  either  destroyed  or  affected  by 
what  had  afterwvds  taken  place?  Nothing 
whatever.  To  shew  that  the  defendant  does 
something  else  with  the  lease  may  protect  him 
against  what  is  done  afterwards,  but  not 
against  what  waa  done  before.  HarUy  v. 
Kinr  shews  that  the  assignee  of  a  lease  is 
liable  for  the  breach  of  a  covenant  running 
with  the  land,  incurred  in  his  own  time,  though 
the  action  is  not  commenced  until  after  be  1^ 
assigned  the  premises. 

Mr.  Gunning,  in  support  of  the  rule. — ^The 
question  here  is,  not  as  to  the  goodness  of  the 
plea,  but  as  to  the  Judge's  power  to  set  it 
aside  on  motion.  Tbe  case  cited  on  the  other 
side  is  not  in  point  here.  There  bad  merely 
been  an  assignment  in  that  case,  but  there 
was  no  statement  of  notice  in  it.  [Lord  Den^ 
man,  C.  J.— What  difference  can  tliat  make  ?J 
In  Cowper  v.  Jones  (as  Mr.  Justice  Pafteson 
said),  "  The  mere  insufficiency  of  a  plea  in 
law  does  not  entitle  the  plaintiff  to  sign  judg- 
ment as  for  want  of  a  plea." 

[Mr.  BovilL—li  is  understood  that  Mr.  Jus- 
tice Patteson  does  not  adhere  to  that  judgment. 
Lord  Denman,  C.  J. — You  call  on  us  here  to 
interfere.  That  is  a  different  thing  from  what 
he  says.]  It  is  clear  that  the  judgment  there 
is  correct,  and  that  the  Judge  has  no  power  to 
do  what  he  has  done  in  this  case.  If  so,  then, 
this  Court  ought  to  interfere  to  set  right  the 
learned  Judge's  error.  The  case  of  A'nowles 
V.  Burward^  is  to  the  same  effect.     It  was 


•  4  Dowl.  P.  C. 
b  2  Crom.  M.  &  R. 
c  10  Ad.  &  £1.  19. 


18. 


Superiop  CowtU.-  Qutm'MBtnch;  Q.  B.  Puuitke  Cburt. 


^03 


decided  oo  thd  saite  day.  There  the  party 
was  under  terms  to  plead  issuably,  which,  ac- 
cordion; to  Mr.  Justice  Putiestm's  opinion  in 
Cmrper  v.  Jone;  malces  some  difference  in 
the  maUer.  But,  besides  that,  the  plea  there 
was  distinctly  had,  and  Lord  Denman  {^ave  that 
as  the  reason  for  the  Court  interferin{(,  if  such 
later fercnce  could  take  place;  but  said  that 
the  better  way  was  to  leave  the  party  to  take 
his  own  course.  There  is  nothing  here  to  jus* 
tify  ibe  Jiiri|[re'e  order. 

Lord  Denmum,  C.  J.— The  two  cases  that 
you  have  cited  have  been  since  considered, 
and  i%]r.  Justice  Paiieson  in  Horner  v.  Keppelfi 
referring  to  Cotrper  v.  Jottes,  said,  chat  if  in 
the  former  instance  he  had  repudiated  the 
power  of  the  Court  to  interfere  to  set  aside 

J  leas,  he  had  been  decidedly  wron^.  And  why  ? 
t  would  be  a  most  mischievous  encourage- 
ment to  frivolous  pleas  if  we  held  that  a  Judge 
had  no  discretion  of  the  sort  exercised  here. 
We  cannot  interfere  with  what  he  has  done 
in  the  exercise  of  that  jurisdiction,  unless  we 
most  clearly  see  that  he  is  wrong.  I  think  that 
he  was  ri^ht. 

Rale  discharged,  with  costs,  as  the  applica- 
tion was  against  a  Judge's  order. 
Leu  V.  ff'esiern,  M.T.  1843.    Q.  B.  F.  J. 

^unn'i  Sf nct^  ^ractfcf  Couru 

[Rtporied  bf  E.  H.  WooLavCH,  Esq.,  Batritter 
at  1mw,'\ 

ATT0RNVT8  AMD  SOLICITORS'  ACT. — BILLS  OF 
COSTS. — TAXATION  AFTER  PAYHBNT.— > 
TAXATION  OF  T7MPAID  BILL. — SPECIAL 
CIRCUMSTANCBS. 

S'mce  the  pauing  of  the  6  4*  7  yiet.  c,  73, 
8.  4\,  the  Court  hue  no  power ^  under  any 
drcumttances,  to  refer  a  till  of  cost*  to 
tiurationj  when  euch  Inllhae  been  paid  more 
than  twelve  calendar  months  before  the 
ttppiication  to  refer, 

ff'here  a  rule  nmfor  referring  a  bill  of  costs 
to  taxation  had  been  obtained  within  twelve 
calendar  months  after  payment,  and  afler^ 
wards  and  before  the  time  for  shewing 
cause  the  new  act  came  into  operation,  it 
was  held  that  the  power  of  the  Court  to 
refer  such  bill  was  taken  away  by  the  A\st 
section  of  the  act,  nottrithstanding  the  \st 
section  expressly  excepts  things  done  at 
any  time  before  the  passing  of  the  act, 
which  it  is  declared  shall  be  and  remain 
good,  valid,  and  effectual  to  all  intents  and 
purposes  whatsoever,  as  if  the  act  had  not 
ptissed. 

Special  circumstances  within  the  37lh  section 
of  the  new  act,  which  provides  that  no  re^ 
ferenc^  of  an  unpaid  bill  to  taxation  shall 
be  directed  after  the  expiration  of  twelve 
months  after  such  bill  shall  have  been  de^ 
liver ed  "  except  under  special  circum^ 
stances," 

Two  rules  had  been  obtained  in  Trinity 
Term  last  by   Hugh  Hili,  the  one   calling 
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upon  Mr.  Thomatf  Overend,  and  the  other 
calling  upon  Mr.  Watkinson  Tindal,  to  shew 
cause  why  their  respective  hills  of  cosu  in  iliis 
and  other  causes  and  matters  delivered  to  the 
pluntiffs  should  not  be  referred  to  the  Master 
to  be  taxed,  and  why  they  should  not  give 
credit  for  all  sums  of  money  they  had  received 
for  or  on  account  of  the  plain  liff,  and  why  they 
should  not  refund  what,  if  anything,  they  had 
been  overpaid,  the  plaintiffs  unOertaking  to 
pay  what,  if  anything,  should  be  found  due  on 
such  taxation.  The  rules  were  obtained  on 
the  affidavits  of  the  plaintiffs  Binns  and  Smith, 
which  stated  that  they  were  the  executors 
named  in  the  will  of  one  Francis  Liley,  who 
died  in  the  year  1838,  and  that  shortly  after 
hi»  decease  a  meeting  of  his  next  of  km  was 
convened,  under  certain  pretexts,  by  two  rela- 
tions of  the  deceased,  named  Booth  and  Red* 
fern,  at  which  the  plaintiffs  were  induced  to 
execute  a  power  of  attorney  prepared  by  the 
said  Thomas  Overend,  authorizing  Booth  and 
Redferii  to  act  in  the  administration  of  the 
estate  of  the  said  Francis  Liley ;  that  the  de- 
ponents were  ignorant  persons,  and  did  not 
know  the  nature  of  the  instrument  they  had 
signed,  and  that  such  instrument  was  obtained 
from  them  by  fraud  and  misrepresentation; 
that  the  deponents  did  not  retain  or  employ 
the  said  Thomas  Overend  as  their  attorney, 
nor  did  they  authorize  the  proceedings  taken 
by  him  in  respect  of  which  the  bill  of  costs 
referred  to  in  the  present  rule  was  incurred  i 
that  they  had  never  been  liable  for  such  bill 
of  costs,  nor  was  it  paid  by  them,  or  either  of 
them,  but  to  the  best  of  their  belief  was  paid 
out  of  the  testator's  estate  by  Booth  and  Red- 
fern;  that  Thomas  Overend  and  W.*lmdal 
had  received  the  sura  of  260/.  15«.  on  account 
of  the  estate  of  Francis  Liley,  and  that  this 
sum  was  deposited  in  the  Halifax  and  Hud- 
dersfield  Bank,  in  the  joint  names  of  them  the 
said  T.  Overend  and  W.  llndal,  in  trust  for 
the  plaintiffs  as  executors  of  the  said  F.  Liley ; 
that  enquiry  had  since  been  made  at  the  saki 
bank,  when  it  was  ascertained  that  the  said 
sum  of  money  was  no  longer  there ;  that  the 
said  bills  of  costs  contained  various  over- 
charges; that  the  reason  why  the  deponents 
had  not  applied  at  an  earlier  period  to  refer 
these  bills  to  taxation  was  that  they  were 
ignorant  persons,  and  that  they  were  ua* 
acquainted  with  the  proceedings  of  Booth  and 
Redfern,  and  that  they  had  not  been  guilty  of 
wilful  delay ;  that  in  November,  1842,  a  sum- 
mons to  refer  t&em  to  taxation  had  been  taken 
out,  but  dismitttfed  on  account  of  their  failure 
to  produce  a  certain  affidavit,  which  they  had 
been  unable  to  obtain;  that  several  actions 
had  been  commenced  by  W.  Tindal,  as  their 
attorney,  which  actions  were  defended  by 
Booth  and  Redfern;  that  the  deponents  be- 
lieved T.  Overend  and  W.  Tindal  had  acted 
coUusively,  &c.,  &c.  The  affidavits  of  Mr. 
Overend  in  opposition  to  the  rule,  stated  that 
on  the  24ih  November,  1838,  he  was  requested 
by  Booth  to  attend  the  testator,  Francis  Liley, 
at  his  house,  that  he  did  «o,  and  at  his  desire 
prepared  his  will,  which  he  then  executed ;  that 
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shortly  after  the  death  of  Francis  LUey,  Booth 
and  Redfern,  who  were  men  of  property, 
neighbours  of  Liley,  and  legatees  nnder  his 
will,  desired  him  to  attend  the  said  meeting  of 
the  next  of  kin ;  that  he  prepared  the  power 
of  attorney  in  (|aestion,  authorising  Booth  and 
Redfern  to  act  for  them  at  the  reooest  of  the 
plaintiffs,  and  that  it  was  executed  by  them  of 
their  own  free  will ;  and  that  it  had  been  pre- 
▼iottsly  'explained  to  and  was  understood  by 
them ;  that  early  in  1839  the  plaintiffs  |^ve  no- 
tice of  their  intention  to  revoke  such  power  of 
attorney ;  that  he  thereupon  made  out  his  bill  of 
costs  as  of  the  13th  March,  1839,  which  day 
was  appointed  for  a  final  settlement ;  that  an 
appointment  accordingly  was  attended  by  W. 
Tindal  on  behalf  of  the  plaintiffs,  at  which  the 
plaintiffs  paid  him  the  amount  of  such  bill  out 
of  monies  paid  over  to  them  by  Booth  and 
Redfern  ;  that  the  power  of  attorney  was  ac- 
cordingly revoked,  and  a  general  release  given ; 
that  the  iinputation  of  collusion  was  unfound- 
ed, 8ec.  The  affidavit  of  Mr.  Tindsl  in  answer 
also  denied  collusion,  and  stated  that  he  had 
been  employed  by  the  plaintiffs  to  revoke  the 
said  power  of  attorney ;  that  he  afterwards  con- 
ducted proceedings  on  behalf  of  the  plaintiffs 
in  several  actions ;  that  one  of  the  bills  of 
eosts  which  it  was  now  attempted  to  refer  to 
taxation  amounted  to  58/.  \2s,  Sd.,  and  was  de- 
livered to  the  plaintiffs  in  1839 ;  and  that  it  was 
examined,  and  no  objection  was  made  by 
them  to  any  of  its  items  ;  and  that  in  the  same 
year  he  received  from  them  the  sum  of  57/.  in 
discharge  of  such  bill,  the  difference  between 
that  sum  and  the  entire  amount  being  handed 
back  ^  them ;  that  since  that  time  he  had 
been  concerned  for  them  in  various  proceed- 
ings, and  that  his  bill  of  costs  in  respect  of 
them  amounted  to  200/.  2#.  \d.,  was  unpaid,  and 
was  one  of  the  bills  now  sought  to  be  taxed  ; 
and  that  it  was  delivered  to  the  plaintiff  Binns 
on  the  Sth  June,  1840,  who  was  a  priioner  for 
debt  in  York  Cattle,  &c. — ^That  the  sum 
was  not  lodged  as  alleged  in  the  Halifax  and 
Huddersfield  Bank,  in  trust  for  the  parties 
named,  &c.,  &c. 

On  the  13ih  November  Pa$Mey  shewed 
cause  on  the  part  of  Mr.  Overend.— The  first 
answer  to  the  application  arises  on  the  face  of 
it.  It  is  for  the  summary  interference  of  the 
Court  against  a  party,  on  the  ground  that  he  is 
an  attorney,  ndtbout  shewing  that  beholds  that 
character. 

Paftewn,  J. — In  general,  no.  doubt,  it  is  ne- 
cessary to  shew  that  the  party  is  an  attorney, 
Imt  on  a  motion  to  tax  the  bin  of  an  attorney 
for  business  done* in  this  Court,  it  will  be  pre- 
sumed, as  against  him,  that  he  was  an  attorney 
of  the  Court. 

Nu^h  ^f/^— The  rule  is  drawn  up  on  read- 
ing the  affidavits  and  bills  thereto  annexed. 
Then  the  parties  are  too  late  in  their  ap- 
plication. In  November,  1842,  a  summons 
xnM  taken  out  at  chambers,  and  dismissed 
on  account  of  the  insufficiency  of  the  mate- 
rials, lliis  is  -  in  effect  a  motion  to  review 
the  judge's  decision  on  that  summons,  and 
they  ought  to  have  come  in  the   succeeding 


Hilary  Term.  Instead  of  applvlog  promptly 
(hey  come  after  the  lapse  of  a  year,  m 
amended  materials.  This  alone  is  fatal. 
There  is  a  general  answer  on  the  mertts.  The 
statement  as  to  the  sum  alleged  to  have  been 
paid  into  the  bank  is  denied.  Besides  the 
transaction  is  not  connected  with  them  in  their 
character  of  attorneys.  The  retainer  is  denied. 
All  the  cases  shew  that  the  Court  will  not  in- 
terfere summarily  where  it  appears  that  the  at- 
torney  is  merely  a  trustee.  />#  ff^ool/  and 
others  V.  ■,■  in  which a^snmmary  applica- 

tion against  an  attorney  %vas  supported,  though 
he  was  not  employed  in  any  suit,  is  not  an  an- 
thority  against  this  position,  as  is  evident  from 
the  ground  of  the  judgment,  namely,  that  tbe 
circumstances  of  the  case  rendered  it  manifest 
that  the  applicants,  who  were  foreigners,  con- 
tern  plated  tne  party's  profeasional  character; 
and  that  it  was  not  proper  that  they  should 
be  driven  to  file  a  bill  in  equity.  In  Coeh 
V.  Harman,^  the  Court  refused  to  proceed 
summarily  against  a  steward,  who  was  an 
attorney,  to  compel  him  to  account  before 
the  master  for  receipts  and  payments,  in  res- 
pect of  a  mortgaged  estate,  and  to  do  eer- 
taiu  other  things,  on  the  ground  that  this 
was  the  subject  of  a  bill  in  e<iuity.  In  Eg 
parte  SchwaUtanker^  it  was  determined  that 
where  bills  have  been  deposited ;  with  aa 
attfirney,  and  he  has  advanced  money  on 
them,  and  he  refuses  to  account,  the  Court 
will  not  compel  him  summarily  to  pay  orer 
the  alleged  balance.  The  same  doctrine  is 
recognized  in  injre  LordCardrossfiyt^tttvaxs^ 
mary  interference  was  refused  to  compel  an 
attorney,  who  had  effected  an  insurance  on  the 
life  of  his  client,  to  secure  payment  of  a  ba- 
lance due  to  him  for  the  purpose  of  compelline 
the  attorney  to  account  to  the  administrator 
for  the  balance,  and  to  deliver  up  the  policy. 
Booth  and  Redfern  may  have  been  guilty  of  a 
breach  of  trust,  and  the  remedy  against  them 
would  be  in  equity. 

Hugh  Hill,  in  support  of  the  rule.— In  con- 
sidering whether  the  Court  will  grant  this 
application,  it  is  necessary  to  examine  the  form 
of  the  rule.  It  calls  upon  the  partv  to  give 
credit  for  sums  received,  and  to  retund  what 
he  may  have  been  overpaid.  The  payment  of 
the  bill  of  eosts,  and  the  lapse  of  time,  form 
no  objection  to  the  application.  The  principle 
to  be  extracted  from  the  decisions  is,  that  where 
fraud  is  suggested,  or  the  charges  are  exor- 
bitant, taxation  will  be  granted  after  payment. 
In  Grever  v.  Heath, ^  nearly  a  year  and  a  liaJ/ 
had  elapsed.  In  Manning  v.  Brown, ^  tbe  ap- 
Hcation  was  refused,  because  there  was  no 
suggestion  of  fraud,  mistake,  or  overcharge. 
It  is  evident  from  that  case,  that,  could  the 
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attoniev'B  hilt  there  have  been  snccessfiilly 
inipeacbed  on  either  of  these  jorrounds,  the  ap- 
plication would  have  been  |;ranted. 

Pnttesom,  J. — ^There  U  no  doubt. that  under 
particular  circninatauees  a  reference  m^y  be 
granted  after  a  ^reat  leuirth  of  time.  I  must 
therefore  look  iutc»  the  affidavits  on  both  sides 
to  fee  whether  there  are  any  such  circum- 
stances in  the  present  case  ?  I  think  it  right 
liowever,  tliai  my  decision  on  this  rule  should 
be  deferred,  until  that  against  Mr.  Tindal  has 
been  discussed.    Let  it  stand  o?er  till  then. 

Hoggins  (on  a  subsequent  day.)  shewed 
cause  on  behalf  of  Mr.  Tindal.— With  re»pect 
to  ike  bill  already  paid,  this  is  a  most  unjus- 
tifiable application,  and  there  is  no  pretence 
for  tbe  imputations  conveyed  by  the  affidavits 
on  the  other  side. 

Paiteson,  J.^-U  this  case  within  the  new 
act  for  the  amendment  of  the  law  relaiin/^  tu 
attorneys,  6  &  7  Vict.,  c.  73  ? 

Hugh  HilL — I  am  prepared  to  shew  that  it 
n  not  within  that  act. 

Patieson,  J.— -If  the  act  applies,  there  is. an 
end  of  tbe  application,  because  it  declares  that 
the  application  to  tax  a  bill  which  has  been 
paid  must  be  made  within  twelve  mouths. 
[Here  his  lordship  read  the  41st  section  of 
the  6  &  7  Vict.  c.  73,  which,  seep/ii/.]  Now 
the  act  repeals  the  former  acts  upon  the  sub- 
ject, and  only  excepts  things  doue  before  its 
cominencement.  1  he  argument  may  be  that 
the  motion  to  refer  was  a  thing  done. 

H»ggins. — It  cannot  be  said  to  be  done,  for 
it  is  stiU  imperfect. 

Patieson,  J.r— Whether  the  act  applies  or 
not,  the  circamstances  must  be  \try  special  to 
induce  the  Court  to  refer  a  bill  which  has  been 
paid  four  years. 

.  Hoggins,^- And  what  are  the  reasons  as- 
signed for  the  application  now?  That  the 
parties  are  ignorant  persons.  The  application 
it  a^nst  good  faith.  •  It  has  already  been  dis- 
missed at  Chambers.  The  bill  onljr  contains 
four  taxable  iieins.  A  large  bill  is  still  owing, 
anditis  sworn  that  it  is  improbable  that  it  will 
ever  be  paid  at  all.  Jht  statement  with  re- 
ipect  to  the  250/.  16#.  is  denied.  [Paiteson, 
J.— I  should  have  thought  that  tbe  application 
to  refer  the  unpaid  bill  at  chambers  might  have 
heen  granted  on  tbe  usual  undertaking  as  be- 
fore tbe  act :  in  such  a  case  distance  of  time 
was  no  objection.]  It  does  not  appear  whether 
or  not,  the  party  would  consent  to  a  partial 
order.  [Patteson,  J. — If  the  new  act  applies, 
it  pats  an  end  to  tbe  application.] 

Ifugh  Hill,  in  support  of  the  rule. — ^The 
denialas  to  the  sum  said  to  have  been  depo- 
sited in  the  bank,  it  qualified  and  evasive. 
They  allege  that  the  sum  in  question  was  not 
deposited  in  the  bank  in  trust,  but  they  do  not 
deny  that  it  was  in  their  possession  and  con- 
troul.  But  the  main  question  is,  does  the  new 
statutt  apply  or  not  ?  I  submit  that  it  does 
not.  The  first  section  repeals  former  acts, 
save  and  except  so  far  as  relates  to  any  matters 
or  thinjTs  done  at  any  time  before  the  passing 
»f  lilts  act,  all  which  matters  and  things  shall 
be  and  remain  good,  vali  1,  and  effectual  to  all 


intents  and  purposes  whatsoever  as  if  this  act 
bad  uot  passed.  This  application  was  made 
before  the  act  passed,  and  the  granting  of  the 
rule  nisi  was  an  act  done.  The  Court  have 
possession  cif  the  case,  nnd  unless  they  can 
make  tbe  rule  absolute,  I  don't  see  how  they 
have  power  even  as  unpaid  bills.  By  the  true 
construction  of  the  act,  the  same  power  is  re- 
served as  to  rules  nisi  granted  before  tbe .  act, 
as  existed  before.  If  the  granting  the  rule 
nisi  was  an  act  done,  and  if  it  be  contended 
that  that  rule  cannot  be  made  absolute,  how 
can  it  be  said  that  it  remains  good,  valid,  and 
effectual  to  all  intents  and  purposes.  Such  a 
doctrine  involves  a  violence  to  language.  I 
submit  that,  with  respect  to  this  rule,  the.  same 
discretion  is  reserved  to  the  Court  as  was 
vested  in  them  when  it  was  granted,  that  the 
Court  has  jurisdiction  notwithstanding  the 
statute;  and  that,  on  the  facts  suggested  in 
the  affidavits,  that  jurisdiction  ought  to  be  ex- 
ercised here.  Cur.  adv.  vult. 

Pattison,  J.,  (on  the  22d  Nov.*)  delivered 
judgment:— In  this  case  applications  were 
made  to  tax  the  biUs  of  costs  of  two  attorneys^ 
and  I  have  examined  the  affidavits,  and  also 
referred  to  6  &  7  Vict.  c.  73»  s.  I,  tu  ascertiua 
what  that  section  repeals,  and  what  it  does  not 
repeal.  The  words  of  it  are,  "That from  and 
after  the  passing  of  this  act,  the  several  acts 
and  parts  of  acts  set  forth  in  the  first  part  of 
the  schedule  hereunto  annexed,  so  far  as  the 
same  relate  to  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  Eng- 
land and  Wales,  shall,  with  certain  exceptions, 
be,  and  the  same  are  hereby  repealed  ''  On 
referring  to  tbe  schedule  I  find  that  the  2  Geo* 
2,  c.  23,  is  wholly  repealed ;  and  the  12  Geo.  2, 
c.  13,  the  22  Geo.  2,  c.  46,  and  23  Geo.  2, 
c.  26,  BO  far  m  relates  to  attomeya  and  solici- 
citors.  But  the  same  section  goes  on  to  say  : 
"  Save  and  except  so  far  as  relates  tu  any 
matters  or  things  done  at  any  time  before  the 
passing  of  this  act,  all  which  matters  and  things 
shall  be,  and  remain  good,  valid,  and  effectual, 
to  all  intents  and  purposes  whatever,  as  if  this 
act  had  not  passed.'*  Now  in  the  first  of  these 
cases,  Mr.  Overend's  bill  of  costs  waa  delivered 
and  paid  considerably  more  than  a  year  before 
this  motion  was  made,  whether  by  the  parties 
themselves,  or  other  persons  acting  under  a 
power  of  attorney  on  their  behalf,  is  imma^ 
terial ;  because  there  is  a  clause  in  the  act, 
which  enables  parties  not  being  tbe  clients 
themselves,  to  object  to  the  amount  of  a  bill, 
if  they  are  liable  on  such  bill.  In  considering 
then,  whether  the  Court  has  any  power  to 
refer  this  bill,  which  has  been  so  paid,  it  is 
necessary  to  examine  the  41st  section  of  the 
act.  That  provides,  "That  the  payment  of 
auy  such  bill  as  aforesaid,  shall  in  no  case 
preclude  the  Court  or  judge  to  whom  applica- 
tion shall  be  made  from  referring  such  bill 
for  taxation,  if  the  special  circumstances  of 
the  case  shall  In  the  opinion  of  such  Coiirl 
or  judge  appear  to  reqi^ire  thesaqie,  uppn  such 
terms  and  condition^,  and  subject  to  such  di- 
rections as  to  such  court  or  judge  shall  seem 
right,  provided  the  application  for  such  re^r- 
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ttice  \ye  made  within  twelve  calendar  months 
after  payment."  Now  I  take  it  to  be  the  trne 
eonstruction  of  this  clause^  that  where  the  act 
applies,  the  Court  cannot  send  a  hill  for  taxation, 
where  more  than  twelve  calendar  months  have 
elapsed  after  payment  of  it,  whatever  circum- 
stances of  fraud  may  he  sup^eited.  The  whole 
qnestion  as  to  the  bill  of  Mr.  Overend,  there- 
fore, depends  upon  whether  the  act  applies  or 
not.  It  is  said  on  behalf  of  the  parties  contend- 
in^^  for  the  power  to  tax,  that  the  rule  to  shew 
cause  havitig  been  obtained  before  the  passins: 
of  the  net,  namely,  in  Trinity  Term,  and  the 
section  already  referred  to,  containing  a  &av!ng 
of  all  matters  and  things  done  before  the  act, 
which  it  is  declared  are  to  remain  as  good, 
valid,  and  effectual,  as  though  the  act  had  not 
passed,  due  effect  will  not  be  given  to  these 
words,  unless  this  rule  and  the  proceedings 
consequent  upon  it  are  sustained ;  but  I  am  of 
tipinion,  on  looking  at  the  whole  act,  that  that 
is  not  its  meaning.  'Jlie  rule  may  have  been  a 
good  rule  when  obtained,  and  remains  so  for 
the  purpose  of  bringing  the  matter  before  the 
court.  But  the  operation  of  the  act  is  not  re- 
stricted to  such  bills  as  shall  be  hereafter  de- 
livered, but  applies  to  all  bills  whether  before 
or  after  it.  It  might  possibly  be  urged  that 
the  wordj,  <'  any  such  bill,"  in  the  41st  section, 
may  be  interpreted  so  as  tn  signifv  bills  de- 
livered under  this  act,  but  to  justify  that  con- 
Struction,  there  should  have  been  a  saving  of 
former  acts  upon  this  subject,  which  there  is 
not,  as  they  are  repealed  by  this  act.  Now  this 
bill  was  paid  more  than  twelve  months  l>efore 
this  application,  and  that  constitutes  a  fatal 
objection  to  it.  The  rule  must  therefore  be 
discharged,  but  not  with  costs.  The  rule  was 
properly  obtaine<i  before  the  act.  There  are 
circumstances  in  the  case,  which,  without  cast- 
ing any  imputation  upon  the  gentleman  to 
whom  it  applies,  may  have  reasonably  induced 
the  parties  to  think  that  it  %vaa  a  fit  case  to  go 
before  the  master.  Rule  discharged. 

In  the  other  case,  which  relates  to  two  bills 
ofcoats  of  Mr.  Tindal,  the  circumstances  are 
different.  One  of  these  bills  has  not  been 
paid,  the  other  has.  The  one  already  paid 
cannot  be  referred  to  taxation,  for  the  reasons 
assigned  in  the  last  case.  But  the  question  as 
to  whether  the  bill  still  unpaid  can  or  cannot 
now  be  referred,  rests  upon  a  different  ground, 
— npon  how  far,  namely,  the  circumstances  of 
the  case  are  special,  within  the  meaning  of  the 
37th  section  of  the  new  act.  The  proviso  to 
that  section  declares  that  '*  no  such  reference 
as  aforesaid  shall  be  made  upon  an  application 
made  by  the  party  chargeab  e  with  such  bill, 
after  a  verdict  shall  have  been  obtained,  or  a 
writ  of  enquiry  executed  in  any  action  for  the 
recovery  of  the  demand  of  such  attorney  or  so- 
licitor, &c.,  or  after  the  expiration  of  twelve 
months  after  :iuch  bill  shall  have  been  delivered, 
sent  or  left  as  aforesaid,  except  under  special 
circumstances,  to  be  proved  to  the  satis- 
faction of  the  court  or  judge  to  whom 
application  for  such  reference  shall  be 
made."  This  is  not  like  the  clause  referring 
to  the  taxation  of  a  bill  after  payment,  which 


it  has  been  seen,  cannot  be  done  in  any  essf , 
except  the  application  be  made  within  the 
twelve  months;  bnt  it  is  declared  thai  the  ap- 
plication shall  not  l>e  granted  after  the  expira- 
tion of  twelve  months  after  such  bill  shall  hive 
been  delivered,  except  under  special  drcam- 
sUnces.'*  This  bill  was  delivered  considerably 
more  than  twelve  months  before  the  applica- 
tion. The  question,  therefore,  here  is,— are 
there  such  special  circumstances  in  the 
case  ?  I  think  that  there  are ;  and  that  it  is  pro- 
per  that  the  bill  should  be  referred  to  uxation. 
It  is  sworn  that  a  sum  of  money  was  lodged  in 
the  Halifax  and  Huddersfield  'Bank,  in  trast 
for  the  executors,  and  that  the  money  is  no 
longer  there.  The  parties  do  not  profess  to 
know  how  or  by  whom  it  was  drawn  out. 
This  must  be  explained.  Mr.  Tindal  nmit 
shew  that  he  had  nothing  to  do  with  it.  I  tvish 
to  guard  against  its  being  supposed  that  I  refer 
this  bill  on  account  of  special  circumsUnces ; 
or  because  I  think  there  any  circumstances  of 
fraud  connected  with  Mr.  Tindal's  share  ia 
the  transaction.  But  there  is  a  dispute  between 
these  parties,  namely,  the  executor  and  the  per- 
sons acting  under  the  power  of  attorney,  a  dis- 
pute which  I  do  not  profess  to  oiiderstaod  or 
decide  upon,  but  which  reqiiirea  explanation. 
Therefore,  without  casting  any  reflection  on 
the  conduct  of  Mr.  Tindal,  I  think  it  reasona- 
ble that  the  bill  should  be  referred  to  the 
Master  on  the  usual  undertakine  to  pay  what 
shall  be  found  to  be  due  on  taxation,  he  ginnf; 
credit  for  any  sums  that  may  have  been  paid. 
Rule  accordingly. 
Binns  find  another  v.  Hey,  Q.  B.  P.  C. 
M.  T.  1843. 


ttommoti  9^^^^' 

iReporUd  bp  JoHN  ScoTT,  Esq.,  Barrister  ai  Lme.] 

8KCURITT  PUR  COSTS. — MA8TKR*S  DI8CRI- 
TION. 

The  Court  will  not  inter/ere  with  the  duere- 
tion  of  the  Matter  at  to  the  amount  of 
tecuTxtyfar  cottt  fitted  hy  him. 

A  married  woman  having  brought  an  action 
of  covenant  upon  a  deed  of  separation  against 
her  husband  in  the  names  of  the  executors  of 
the  surviving  trustee,  the  Court  at  their  in- 
stance ordered  her  to  give  security  for  cost*. 
On  reference  to  the  Master,  the  amount  of 
security  was  fixed  at  300^ 

Gaseiee,  Serjeant,  moved  that  the  Master 
might  be  directed  to  re-consider  bis  deci&it>ii, 
the  circumstances  of  the  lady  rendering  it  im- 
possible for  her  to  obtain  such  an  amount  of 
security,  thus  rendering  the  order  of  the  Court 
an  absolute  denial  of  justice. 

The  Master  having  reported,  that,  taking 
into  consideration  the  probable  amount  ot 
costs  on  both  sides,  which  in  one  event  must 
fall  upon  the  executors,  he  could  not  in  jus- 
to  them  name  a  smaller  sum.  The  Court  said 
they  could  not  interfere.  Rule  refused. 

Orchard  v.  Coultting,  M.  T.  1843. 
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PRACTICE.— DISTBINGAS  TO  OUTLAWRY. 

CaiU  and  appointments  at  place  of  business, 
drfendants  residence- beintf  unknown. 

Deicrifitioh  nf  defendant  hy  the  initiais^  of 
his  (^ristian  name  must  Le  accounted  fur, 

Bompas,  Serjeant,  moved  for  a  distringas 
for  the  purpose  of  proceeding  to  outlawry.  la 
the  writ  of  summoQd  the  defekidant  nrad  de- 
scribed as  "  H.  D.  Cockbnm,  of  the  Ordnance 
Office,  Tower."  The  affidavit  stated  several 
calU  at  that  place  pursuant  to  appointments 
made  in  the  usual  way,  and  that  the  party  call- 
ing had  been  on  those  occasions  informed  by 
the  porter  and  a  clerk  in  the  office,  that  the 
defendant  had  ^one  abroad  for  the  purpose  of 
at oidinfr  process,  and  that  his  place  of  abode 
was  not  known. 

The  Court  granted  a  distringas,  but  required 
ail  affidavit  to  account  for  the  defendant's 
heiog  tfned  by  his  initials.  Such  affidavit  having 
Leen  supplied,  shelving  that  the  action  was 
Qpon  a  hill  of  exchange  accepted  by  the  de- 
fendant in  that  form —  Rule  granted. 

Ceat  V.  Cockburn,  M.  T.  1843. 


gHANCERY  SITTINGS. 
In  and  after  Hilary  Term,  1844. 

AT  WESTMINSTER. 


S.0rlr  C^anrrllor. 
Jan.  11,  18,  25,  31— Appeal  Motions. 
Friday  ....Jan.  12    Petition-day. 

Saturday  13^ 

Monday ...;.,  15  }  .         , 

Tuesday 16  ^Appeals. 

Wednesday...,  17  J 

f  (Petition-day.) 

Friday 194  Unopposed  Petitions  only 

I     and  Appeals. 
20^ 

23  ^Appeali. 
24J 

<p€titton-day.) 
Unopposed  Petitions  only 
and  Appeals. 


Saturday  .... 
Monday  .... 
Tuesday  .... 
Wednesday . . 

Friday 


Saturday . 
Monday  . 
Taesday . 


.271 
29 
30 


>  Appeals. 


See  p.  175,  ante, 

Giu  €Jf^nxitt\\QT  of  Cnglxnir. 

(10  o'clock.) 
Jan.  11,  18,  25,  31— Motions. 

r  (Petition-day.) 

Friday Jau.  12  <  Unopp<*  Petitions,  Short 

L     Causes,  and  Petitions. 

Saturday    13 

Monday 
Tuesday 
Wednesday 

C  (Petition- day.) 

Friday    19-1  Unopp*  Petitions,   Short 

L     Causes,  «nd  Petitions. 


ty   ..  17J 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


Saturday    ....  20 ^ 

Monday 22  I 

TiiesdaV 23  f 

Wednesday    ..  24J 


Friday 


2^^ 


Saturday    ....  27 

Monday 29  ^ 

Tuesday 30 


Pleas,  Demnrrers.  Excep* 
tions.  Causes,  and  Fur- 
ther D.ret'lions. 

(Petiliori-day.) 
Unoppd  Petitions,   Shor^ 
Causes,  and  Petitions. 
Pleas,  Demurrers,  Excep- 
tions, (Jauses,  and  Fur- 
ther Directions. 


IBitt  CbAiicrllor  Bnifl^t  Bnirc. 

(10  o'clock.) 

Jan.  11,  18,  25    ..     Motions  and  Canses. 
v.„   ^1  /Motions    and     Bankrupt 

•'•"•^^ i     Petitions. 

{(Petition-day.) 
Petns.,  Pleas,  Demurrers, 
Exceptions,  Causes,  & 
Further  Directions. 
«  .     J  lo/Unoppd  Petitions,  Short 

^^^"'^^^y ^^\     Causes,  and  Causes. 

Monday  13-^ 

Wednesday ....  17  I  Bankrupt  Petitions,    and 

feaay::::^r^*""^- 

Monday 29J 

r  Pleas,  Demurrers,  Excep- 
Tuesday 16  ^      tions.  Causes,  and  Fur- 

l     ther  Directions. 

Friday , . .  19    (Petition-day)  Ditto. 

c  *     J  on  f  Unopp*    Petitions,  Short 

^^'"'•^^y 20  i     J^**^,^  ^„ J  Causes. 

{PleaH,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

Friday , .  26    (Petition-day)  Ditto. 

Qs^f.,-^—  o7/Un6ppd  Petitions,   Short 

r  Pleas,  Demurrurs,  Excep- 

Tuesday 30  <      tions.  Causes,  and  Fur- 

l     ther  Directior8« 


(10  o'clock.) 
Jan.  11,  25— Motions  and  Causes. 

{(Petition-day.) 
Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther  Directions. 
{Unopp**  Petitions,  Short 
Causes,  Petitions,  aod 
(Jauses. 

Monday 15  "|  Pleas,  Demurrers,  Excep- 

Tuesday 16  [.     tions.  Causes,  and  Fur- 
Wednesday  ....  17  J      ther  Directions. 

Thursday 18    Motions  and  Ditto. 

(Petition- day.) 
PriHa.  1 0 J  P^c**»  Demurrers;  Excep- 


f 


tions,  Causes,  and  Fur- 
ther Directions. 
fUnopp**  Petitions,   Short 

Saturday 20^      Canses,  Petitions,  and 

.    .  L  .  Causes 
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Monday 22 1  Pleas,  Demurrers,  Excep- 

Tuesday 23  v     tions,  Cattses,  and  Fur- 
Wednesday  ....  24  j     ther  Directions. 
Friday 26    (Petidon-day)  Ditto. 

fUnopp<i  Petitions,  Short 
Causes,  Petitions,  and 
Causes. 
MAndav  00  \  Pleas,  Demurrers,  Excep- 

Wednesday ....  31    Motions  and  Ditto. 

The  Petitions  appointed  for  Friday's  be- 
fore V.  C.  fFigram  will  be  heard  on 
Saturday's  after  Short  Causes. 


COMMON  LAW  SITTINGS. 
In  and  after  Hilary   Term^  1844. 


in  Term, 

&IIDDLBSBX. 

First  Sittinj2f,  Friday , Jan.  12 

And  liy  afJjournment,  until 
SeciHid  Sitting,  Wednesday Jan.  1/ 

And  by  adjournment,  until  all   the  causes 
appointed  are  tried. 
Third  Sittin^r,  Undefended,  Monday..  Jan.  29 

CSit  at  half-past  nine  o'clock.) 

LONDON. 

Tuesday Jan.  SO 

^/ier  Term. 

MIDDLBSBX.  LONDON. 

Thursday Feb.  1  |  Friday Feb.  2 

(To  adjourn  only.) 

The  Court  will  sit  at  eleven  o'clock  in 
term,  in  Middlesex,  except  the  last  sitting;  at 
twelve  in  London ;  and  in  botk  at  half-past 
nine  after  term. 

By  order.— No  causes  of  tres. — tres.  on  the 
case,  replevin,  or  feij(ned  issues  will  be  tried 
in  term,  but  if  among  them  any  can  be  tried, 
such  as  assault,  libel,  and  slander  without  jus- 
tifications, and  replevin  in  which  payment  only 
is  in  question,  they  will  be  appointed  to  be 
tiiken  after  the  usual  short  causes. 

The  Marshal  is  authorized  to  postpone  such 
as  he  thinks  lonji^  causes. 

Short  defended  as  well  as  undefended  causes 
entered  for  the  sitting  on  January  30th,  will  be 
tried  on  that  day,  if  the  plalntiflfs  wiah  it,  unless 
there  be  a  satisnictory  affidarit  of  merits. 


Cotnmim  pi»U. 
In  Term. 

HIDDLBSBX. 

Wednesday Jan.  17 

Wednesday  Jan .  24 

LONDON. 

Friday  Jan.  19 

Friday J  ao .  26 


4flter  Term. 

MfDOLESBX.  LONDON. 

Thursday Feb.  I   |  Friday Feb.2. 

The  Court  will  sit  at  ten  o'clock  in  the  fore- 
noon on  each  of  the  days  in  term,  and  at  half, 
past  nine  precisely  on  each  of  the  days  after 
term. 

The  causes  in  the  list  for  each  of  the  above 
sitting  days  in  term,  if  not  disposed  of  on  those 
davs,  will  he  tried  by  Adjournment  on  the  days 
following  each  of  such  sitting  days. 

On  Friday,  the  2nd  February,  in  London 
no  causes  w\\\  be  tried,  but  Che  court  will  ad^ 
joum  to  a  future  day. 

erc^tqturirfpifarf. 
fn  Term. 

^    MIDDLESBX. 

First  Sitting Friday,  Jan.  12 

Second  Silling Friday,  Jan.  19 

Third  Sitting   Friday,  Jan.  26 

LONDON. 

First  Silling Wednesday,  Jan.  17 

Second  Sitting    Wedneailay,  Jan.  24 

i^nd  by  Adjournment)  Thursday,    Jan.  25 
After  Term, 

HIDDLBSBX.  LONDON. 

Thursday Feb.  1   |   Friday Fcb.2 

(  To  Jfffjovrn  only.) 
The  Court  will  sit  in  Middlesex,  at  Niii 
Prius,  in  term,  by  adjournment,  from  day  to 
dajr,  until  the  causes  entered  for  tlie  respe(^ve 
Middlesex  sittings  are  disposed  of. 

The  Court  will  sit,  during  .term,  at  ten 
o'clock. 


HILARY  TERM  EXAMINATION. 

Thb  testimonials  of  service  of  clerkship  are  to 
be  left  at  the  Law  Society  on  or  before  VVednes- 
day,  the  17th,  and  the  Examination  will  take 
place  on  Tuesday,  the  23rd  instant. 

THE  EDITOR'S  LETTER  BOX. 

The  further  letter  of  "  A  Practitioner  "  on  tfac 
Chancery  Compensation  Orders,'  will  appear 
next  week.  Both  sides  of  the  question  must 
have  a  fair  hearing.  Some  points  in  defence 
of  the  orders,  beyond  those  stated  at  p.  l^ 
ante,  no  doubt,  may  be  suggested,  and  shall 
receive  attention. 

The  great  benefit  to  be  derived  from  notic- 
ing the  grievances  of  the  profession,  is  (be 
prevention  of  their  recurrence.  In  regard  la 
the  Chancery  Fees,  we  expect  that  the  pub- 
licity uf  the  mischief  will  hasten  the  statemeot 
of  the  accounts,  and  the  reduction  of  the 
amount  paid  for  office  copies. 

The  letters  of  S.;  "An Old  Subscriber;" 
B.  P. ;  and  X.,  shall  be  considered. 

The  Legal  Almanac  will  answer  the  purpose 
Of  country,  as  well  as  town  solicitors. 


Vht  WLtu^l  9ib»tichtt:. 


SATURDAY,  JANUARY  13,  1844. 


**  Quod  inagis  ad  nos 
Pertinet*  et  neacire  niAlaai  M,  afitamai* 


HoaAf. 


THE  PROGRESS  OF  LAW  REFORM. 


Thb  approaching  Besftion  of  parliament, 
%hich  18  certainly  not  IBcely  to  be  leas 
mterestmg  and  eventful  tban  many  pre- 
ceding ones,  recalls  to  oar  attention  the 
general  subject  of  the  reform  of  the  Liw. 
What  are  we  to  expect  ?  What  is  to  be 
done }  Are  the  measures  of  last  session  to 
be  rerived,  and  are  we  to  have  a  new  series 
of  proposals  ?  Rumours,  with  more  or  less 
foundation,  are  already  beginning  to'  be 
heard.  The  Home  Secretary,  it  is  said,  is 
about  to  issue  a  commission  to  codify  the 
crirainal  law.  A  new  common  law  couirt  is 
to  be  established,  which  is  to.  serte  as^a 
court  of  appeal  in  criminal  matters ;  and  a 
new  batch  of  Chancery  orders;  chiefly  affect- 
ing process  and  pleading,  are  about  to  be 
issued.  These  appear  to  be  all  proper  things 
to  be  done. 

There  are  obvious  advantages  in  any 
scheme  of  codification  in  ciommencing 
trith  the  criminal  law.  .It  is  thought  by 
tnany  to  stand  on  peculiar  grounds  in  this 
tespect  (although  this  has  rather,  so  far  as 
tre  know,  been  laid  down  as  an  indisputabte 
truth  than  proved,)  and  the  road  is  certainly 
smoothed  bv  many  favouring  helps.  The 
existing  Crimina!  Law  Commissioners  have 
idready  collected  considerable  materials— 
the  present  commissioners,  wfe  presume, 
^ith  some  additi\ms,  would  not  be  Unwilling 
to  undertake  the  duty :  and  if,  as  is  said  by 
some,  the  codification  of  ibe  criminal  law 
Vould  not  necessarily  lead  to  the  codifica- 
tion of  other  parts  of  the  law,  which  may 
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be  quite  true,  so  assuredly  it  would  not 
prevent  or  impede  it,  but,  on  the  contrary 
must,  in  many  ways,  fecilitate  it. 

The  establishment  of  another  common  law 
court,  perhaps,  is  more  open  to  doubt.  Cer- 
tainly the  Judges  on  circuit  are  exceedingly 
overworked ;  but  the  Judges  of  two  of  the  Su- 
perior Courts,  the  Common  Pleas  and  Exche- 
quer, have  not  a  very  laborious  life  in  term 
time,  or  when  not  dn  circuit.  StiH,  we  are 
quite  willing  to  admit  that  it  is  far  better 
to  have  too  many  Judges  than  too  few :  and 
the  almost  unexampled  demand  for  a  win- 
ter assize  on  four  circuits,  seems  to  shew 
•that  there  is  a  necessity  for  some  further  aid 
in  the  administration  of  common  law.  It 
is  indeed  a  matter  worthy  of  great  consider- 
ation, whether  the  increased  facilities  of  tra- 
velling would  not  enable  the  Judges  ordina- 
rily to  make  circuits  more  frequently  than 
twice  a  year ;  and  whether  this  would  not 
be  indeed  the  best  mode  of  bringing  justice 
home  to  every  man*s  door.  Iir  connection 
with  this  question,  the  appointing  stipen- 
diary chairmen  at  quarter  sessions  would 
well  deserve  attention.  There  is,  we  know, 
a  growing  desire  for  this  step  among  the 
unpaid  magistrates  themselves. 

With  respect  to  the  Chancery  orders,  we 
shall  hail  their  appearance  with  pleasure,  if 
they  will  remedy  any  of  the  grievances  now 
affecting  the  suitor.  But,  certainly,  we 
would  submit  that  the  whole  of  the  proposed 
alterations  in  Chancery  practice,  from  one 
end  of  the  suit  to  the  other,  should  be  re- 
viewed at  the  same  time,  and  that  all  the 
proposed  changes  should  be  made  at  once, 
and  in  connection-  with  each  other. 
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LETTERS 

TO  THE  LORD  CHANCELLOR,  ON 

THE  RECENT  LAW  REFORMS. 


Letter  VII. 
on  the  compensation  order. 

My  Lord, 
In  my  last  letter  I  endeavoured  to  show 
to  your  Lordship  that  you  had  the  power 
of  revoking  the  compensation  order  of  the 
6  th  of  December,  and  of  making  a  further 
order,  which,  with  the  concurrence  of  the 
Master  of  the  Rolls  and  Vice  Chancellor, 
would  be  satisfactory—not  perhaps  to  the 
officers  of  the  Court  who  have  been  dis- 
placed—but to  the  suitors  of  the  court, 
and  the  public,  and  which,  having  a  due 
regard  to  all  proper  and  reasonable  claims, 
might  award  a  just  compensation  to  all 
persons  entitled  to  it. 

And  I  would  willingly  think,  my  Lord, 
that  you  might  be  disposed  to  consider  this 
subject  with  this  view ;  which  I  sincerely 
believe  to  be  the  most  easy  course  for  your 
Lordship  to  pursue.  But  I  will  assume 
that  you  think  differently,  and  then  comes 
the  consideration,  is  there  any  other 
relief  open  to  the  suitors  and  practitioners 
in  your  Lordship's  Court  ?  I  apprehend, 
my  Lord,  that  there  is,  and  unfortunate 
it  would  be,  indeed,  if  there  were  not. 

In  the  first  place,  my  Lord,  I  conceive 
it  would  not  be  improper  that  counsel  should 
be  instructed  to  argue  the  validity  of  the 
order  at  the  bar  of  the  Court  of  Chancery. 
What  are  the  great  subjects  of  the  jurisdio- 
tion  of  that  Court  ?  mistake,  accident,  sur- 
prises,— i  will  not  say  fraud.  Is  there  no 
such  thing  as  contending  that  these  orders 
come  within  your  Lordship's  reach,  on  one, 
if  not  all  of  these  grounds.  I  am  far  from 
supposing  that  any  of  the  persons  who 
carried  this  act  through  Parliament  were 
actuated  by  any  improper  motives;  that 
your  Lordship,  that  Lord  Langdale,  that 
the  Solicitor  General,  intended  to  inflict  this 
serious  grievance  on  the  suitors  of  the 
Court.  I  am  sure  that  no  one  is  more 
amazed  than  you  and  they.  If  your  Lord- 
ship, or  the  other  persons  who  carried  this 
bill,  had  known  the  effect  of  these  clauses, 
they  would,  at  any  rate,  I  am  satisfied, 
have  thought  it  their  duty  to  have  stated 
them  to  both  Houses  of  Parliament,  and 
taken  their  opinion  thereupon ;  but  not  a 
word  was  said  on  any  stage  of  the  bill  in 
either  House.  I  am  confident  that  your 
Lordship,  and  every  one  else,  thought  that 
the  usual  compensation  clauses  were  all 
that  was  intended.     I  submit,  then,  that 


every  one  has  been  taken  by  surprise  in  this 
matter;  that  these  clauses  ore  not  to  be 
acted  on  ;  that  there  has  been  a  gross  mis- 
take, and  that  as  your  Lqrdship  has  been 
imposed  on,  and  have  the  means  of  defeat- 
ing the  impo^tioD,  you  should  not  hesitate 
ta  do  so,  and  this,  I  think,  it  would  be 
only  proper  and  respectful  to  submit  to 
your  Lordship's  bar  by  counsel,  on  the  ap- 
proaching sitting  of  the  Court. 

But  I  will  further  assume  that  as  yon 
have  made  the  order,  your  Lordship  may 
be  unwilling  to  revoke  it.  Is  there  any 
other  mode  of  redress  ?  Undoubtedly  thers 
is,  and  one  on  the  face  of  the  act  itself. 
It  arises  out  of  the  1 7th  section,  which  is 
as  follows:— "^nrf  be  it  further  enacted, 
that  an  account  of  all  such  compensations  and 
allowances  as  shall  be  granted  under  this  act, 
shall  within  fourteen  days  nest  after  the 
same  shall  be  so  granted,  be  laid  upon  the 
table  of  the  House  of  Commons,  if  Parliament 
shall  be  then  assembled,  or  if  Parliament 
shall  not  be  then  assembled,  then  within 
fourteen  days  »fter  the  meeting  of  Parliament 
then  next  following." 

Now,  my  Lord,  the  dear  equity  of  the 
statute  on  this  section  is,  that  no  order  for 
compensation  shall  be  valid,  until  the 
order  is  laid  before  the  House  of  Commons, 
and  its  sanction  obtained.  Until  this  is 
done,  the  right  to  the  compensation  is  not 
a  vested  one  ;  it  is  only  contingent.  For 
what  other  purpose  was  this  cUuse  in- 
serted, than  to  give  the  House  of  Commons 
jurisdiction?  It  would  be  a  mere  idle 
mockery  to  lay  this  account  on  the  table 
of  the  House  of  Commons,  and  then  to  tie  its 
hands  and  not  allow  it  to  touch  it.  To  limit 
thus  the  transcendent  and  absolute  power  of 
Parliament,  which,  to  use  Sir  William  Black- 
stone's  words,  '*  hath  sovereign  and  uncon- 
trollable authority  in  the  making;  confirm- 
ing, enlarging,  restraining,  abrogating,  re- 
peiding,  reviving,  and  expounding  of  laws, 
concerning  matters  of  all  possible  denomi- 
nations :" —  "  All  mischief  and  grievances, 
operations  and  remedies  that  transcend  the 
ordinary  course  of  laws,  being  vrithin  reach 
of  this  extraordinary  tribunal;"*  to  say 
that  the  House  of  Commons  may  not  inter- 
fere ;  that  it  may  simply  look  on,  when  a 
messenger  comes  to  its  bar,  delivers  in  this 
paper,  and  hears  the  Speaker  order  it  to  he 
on  the  table,  and  yet  that  no  member 
should  dare  to  examine  its  contents ;  this 
idea  of  so  limiting  the  power  of  the  House 
is  surely  only  worthy  of  the  authors  of 
these  extraordinary  clauses.     But,  I  appre- 
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bend,  my  Lord,  that  the  members  of  the 
House  of  Common^  of  all  parties,  (for 
surely  this  is  not  a  party  question,  and 
cannot  be  made  such,)  will  be  of  a  different 
opinion.  If,  then,  your  Lordship  should 
see  fit  not  to  interfere,  I  have  a  confident 
opinion  that  the  House  of  Commons  will, 
and  I  trust  that  twenty- four  hours  will  not 
elapse  after  the  meeting  of  Parliament  on 
the  1st  of  next  month,  before  some  day  is 
fixed  for  its  discussion,  and  a  copy  of  this 
order  is  moved  for.  Whether  the  remedy 
should  be  given  by  a  bill,  or  whether  a  Se- 
lect Committee  on  the  whole  subject  would 
be  the  proper  course  to  be  taken,  I  leave 
entirely  to  those  who  shall  undertake  it. 

In  conclusion  it  appears  to  me,  my  Lord, 
after  an  attentive  perusal  of  the  act  3  &  4 
Vic.  c.  94,  to  which  I  have  already  so  fully 
adverted,  that  it  not  only  meets  the  case, 
but  was  expressly  passed  to  meet  the  case 
of  the  alterations  which  were  made  in  the 
Six  Clerks  Office  by  the  5  &  6  Vict.  c.  106. 
It  is  possible  that  under  the  former  act  this 
office  could  not  have  been  abolished,  but  that 
the  profits  and  emoluments  of  the  office, 
and  this  is  the  whole  question,  could  have 
been  diminished  and  cut  down  to  a  fraction, 
cannot  be  disputed;  that  the  stream  of  the 
business  of  the  sworn  clerks,  and  other 
officers  of  the  Court,  might  have  been  di- 
rected into  the  present  channels,  cannot  be 
denied,  so  long  as  the  English  language 
shall  have  a  meaning ;  and  although  some 
nice  argument  may  be  raised  as  to  unim- 
portant points,  yet  it  must  be  admitted  that 
UDder  the  3  &  4  Vict.  c.  94,  the  sworn 
clerks  and  other  officers  of  the  Court  of 
Chancery  were  at  the  mercy  of  the  Lord 
Chancellor ;  that  this  act  enabled  your 
Lordship  to  make  your  own  terms  with 
them ;  and  that  so  far  from  allowing  them 
to  make  their  own  bargain  in  any  manner 
that  they  pleased,  they  must  have  surren- 
dered at  dilscretion  if  this  act  had  been  only 
80  much  as  named  to  them.  By  what  ex- 
traordinary mischance  it  was  that  your 
Lordship  was  not  made  acquainted  with 
this  act,  and  your  powers  under  it,  is  to  me 
inexpUcable  5  when  itis  remembered  that  this 
act  was  passed  in  1840,  amended  in  1841, 
and  was  carried  partly  into  execution  by 
the  orders  of  Lord  Cottenham,  dated  in 
August,  1841,  one  week  before  your  Lord- 
ship came  into  office,  and  that  the  5  &  6 
Vict.  c.  106,  was  passed  in  1842.  How  it 
▼as  that  the  act  of  1841  was  not  recited  in 
the  act  of  1842,  is  to  me,  I  must  confess, 
the   most   profound   mystery.      If   some 


lowed,  if  pretensions  the  most  absurd  had 
not  been  at  once  admitted,  there  might  have 
been  some  ground  for  pause  and  doubt,  but 
as  it  is,  I  venture  boldly  to  denounce  the 
whole  of  these  demands  as  based  on  no 
proper  foundation. 

"Vain  hopes,  vain  aims,  inordinate  deuires,*' 
Blown  up  mth  hi^h  conceits,  engenderin^r 
pride." 

And  that  such  they  will  appear  when  they 
have  undergone  the  scrutiny  of  Parliament, 
I  will  fearlessly  assert. 

I  now  leave  the  particular  subject  of  this 
order ;  but  I  hope  shortly  to  be  able,  in  a 
future  letter,  to  call  your  Lordship's  atten- 
tion to  the  whole  subject  of  the  Suitors' 
Fund  and  Pee  Fund,  with  particular  refer- 
ence to  the  recent  returns  on  that  subject. 
I  have  the  honour  to  be. 
My  Lord, 
Your  Lordship's 

Most  obedient  Servant, 
A  Practitioner. 


THE  LEGAL  OBSERVER  IN  RELA- 
TION TO  LAW  REFORM  . 

Iris  now  upwards  of  thirteen  years  since  the 
Legal  Obsbbver  was  established.     Great 
constitutional  changes  were  then  proposed 
as  well  in  the  le^  as  the  political  de- 
partments of  the  state.     It  was  a  main  ob- 
ject of  our  labours  to  record  and  discuss  all 
projected  alterations  in  the  law  and  prac- 
tice.    In  considering  these  changes,  whe- 
ther recommended  or  executed,   it  was  ne- 
cessary to  exercise  some  freedom  of  discus- 
sion.    Entertaining  the  highest  respect  for 
the  legislators  who  originate  these  altera- 
tions, and  for  the  Judges  and  officers  who 
carry  them  into  effect,  we  yet   ventured, 
(with  due  deference  to  some  of  our  friends 
->  not  always   scrupulous  in  opposing  "  the 
powers  that  be" — )  to  discuss  as  well  the 
projects  of  reform  as  the  imperfect  and  in- 
convenient methods  of  carrying  them  into 
effect.     Seeing  that  the  wisest  and  most 
upright  men  may  be  mistaken,  it  would 
have  been  an  idle  thing  to  establish  a  me- 
dium of  communication  on  professional  sub- 
jects, and  to  restrict  their  discussion  within 
very  narrow  limits. 

With  all  due  deference  to  those  who  may 


entertain  a  contrary  opinion,  we  think  We  are 
well  acquainted  with  the  general  opinion  of 

_ , — J .      ^,    „„»^^ .  the  profession,  as  weliin  town  as  country,  and 

delicacy  had  been  shewn,  if  every  claim,    deem  it  useful  to  make  that  opinion  known. 
However  preposterous,  had   not   been   al-    It  may  be,  that  in  noticing  the  alterations 

'  O  2 
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which  have  harassed  the  profession,  we  have 
oocasionally  in  the  articles  which  we  have 
personaJIy  written,  or  in  those  for  which  we 
are  responsible,  expressed  sentiments  to 
which  some  of  our  readers  may  object; 
but  there  can  be  no  doubt  (from  the  sources 
of  information  we  possess)  that  we  have  on 
the  whole  represented  accurately  the  feeling 
of  the  great  body  of  the  legal  profession. 

'We  deem  it  of  great  importance  that 
there  should  be  a  medium  of  communicating 
the  opiniong  of  legal  practitioner 9 ,  and  we 
believe  that  the  Legal  Obsbbvbb  has 
afforded,  within  reasonable  bounds,  an  op- 
portunity of  being  heard  to  all  classes  of 
the  profession.  We  have  probably  offended 
some  by  pruning  their  exuberances,  or 
modifying  the  violence  of  their  complaints. 
We  feel  deeply  obliged  by  the  confidence 
which  has  been  reposed  in  our  discretion. 
It  is  manifest,  on  the  one  hand,  that  if 
sqmej  coolness  of  judgment  were  not  ex- 
ercised, there  would  be  made  public  many 
unfounded  complaints,  reflecting  little  credit 
on  the  character  of  the  profession.  On  the 
other  handi  well-founded  complaints  must 
be  heard.  The  time  has  passed  (in  the 
legal  as .  in  tiie  political  world,)  when  men 
take  things  on  mere  authority.  The  ad 
ministration  of  the  law,  as  the  government 
of  the  state^  is  now  subjected  to  general 
discussion.  This  is  no  fault  of  the  Lboal 
Obsbbvbb.  Our  existence  commenced  with 
the  new  order  of  things,  and  we  are  willing 
to  lend  our  aid  in  giving  a  right  direction 
to  the  changes  which  are  going  for- 
ward. Our  position  and  long  standing 
entitle  us  to  be  heard,  and  in  the  coming 
Session  of  Parliament,  and  in  all  judicial 
changes,  we  rely  on  our  friends  to  aid  us,  as 
usual,  by  their  practical  experience.  They 
may  rely  on  our  continued  support  of  their 
true  interests. 


POINTS  IN  BANKRUPT  LAW. 

Wb  celect  from  Messrs.  Koe  and  Miller's  edi- 
tion of  Montagu  and  Ayrton's  "Law  and 
Practice  in  Bankruptcy,"  the  following  points 
relating  to  the  trading  of  the  bankrupt  and  the 
peiition'ma:  creditor's  debt.  These  will  afford 
an  example  of  the  labours  of  the  learned  edi- 
tors, and  comprise  a  summary  of  useful  mat- 
ter to  many  of  our  readers* 

TBADING. 

"  Time  uf  Tracing, — ^Tlie  trading  must  not  l>e 
before  September  ist,  I  B25.»    A  fiat  cannot  be 

'  »  Ex  Parte  Mogfr,  2  0.  &  J,  399  ;  Maggi 
V.  Hunt,  4  Biug.  II-';  Surteet  v.  EUieen,  9  B. 


supported  by  an  ad  of  bankruptcy  hy  lying  ia 
prison,  unless  the  trading  was  before  the  im- 
prisonment. *> 

Place  of  Trading, — A  trader  residing  out 
of  England,  either  in  a  country  belonging  to 
this  kingdom,  or  to  any  foreign  power,  but 
who  buys  in  England,  or  sells  in  England, 
may  be  a  bankrupt.^  A  person  living  in 
India,  continually  drawing  bills  on  Em^lish 
bankers,  and  gaining  by  the  rate  of  exchange, 
is  liable.<^  A  person  living  in  the  Isle  of  Man, 
coming  from  time  to  time  to  England,  and 
sending  goods  to  the  island  to  be  sold,  is 
liable.* 

Illegal  Trading.^th^  illegality  of  the  trade 
will  not  invalidate  a  fiat,  as  smuggling,'  or  it 
was  formerly  held  by  a  clergyman,8  or  want  of 
license.!^ 

Fraudulent  Trading, — A  fraudulent  trading 
got  up  to  make  a  person  a  bankrupt,  will  not 
support  a  fiat.^  A  buying  in  connexion  with 
others,  with  a  view  to  carry  on  a  system  of 
fraud,  is  not  trading ;  but  if  a  party  represent 
himself  a  dealer,  buying  goods  and  offering 
goods  in  exchange,  it  is  a  question  for  the  jury 
whether  he  did  not  buy  to  sell  again,) 

PBTITIONINO  CRBDTTOR's  DBBT. 

The  debt  mu»t  be  eubtitting  while  the  debtor 
is  in  trade. — The  debt  may  be  contraeted  be- 
fore the  trading  commeoce,  but  must  subsist 
during  the  traded  If  it  subsist  during  (he 
trading,  and  continue  after  the  trading  has 
ceased,  it  is  sufficient.^  But  if  contracted  after 
the  trading  has  ceased,  it  is  not  sufficient.  If 
a  creditor  continue  to  deal  with  a  tradesman 
after  the  latter  has  quitted  trade,  he  cannot 
issue  a  fiat  on  the  debt  due  when  his  debtor 
was  in  trade,  if  he  have  received,  on  a  general 


&  C.  750;  Ejf  parte  Batten,  I  Mont.  &  Mac 
287. 

»>  Ex  parte  Lynch,  1  Mont.  463. 

c  Doddeiworih  v.  Anderson,  Sir.  T.  Raym. 
375;  Em  parte  miliameon,  1  Atk.  82;  Alea- 
ander  v.  Faughan,  Cowp.  398 ;  Hitchcock  r. 
Sedgwick,  2  Vera.  156 ;  Bird  v.  Sedgwick,  1 
Salk.  110. 

^  Ingliu  V.  Grant,  5  T.  R.  530. 

e  Allen  V,  Ctinnon,  4  Barn.  &  Aid.  418. 

'  Es:  parte  Aieymot,  1  Atk.  197 ;  Cobb  v.  iS>. 
monds,  5  Barn.  5i  Aid.  516. 

»  Ex  parte  Affymot,  1  Aik.  197 ;  Hankey  v. 
Jonet,  Uowp.  745.  See  now  57  Geo.  3,  c.  9^, 
s.d. 

^  Sttnderson  v.  Rowlee,  4  Burr.  2066 ;  Mar- 
tin V.  Nightingale,  11  Moore,  305. 

i  Ex  parte  Dart,  2  Dca.  &  Ch.543;  Ex 
parte  Hall,  Mont.  &  Ch.  445—479. 

J  AilUihin  V.  Brandon,  I  Carr.  ( N.  P.  )  3?0. 

k  Butchers,  Easto,  I  Doug.  296;  Baillie  v. 
Grant,  9  Bing.  121 ;  S.  C.  I  Crorop.  h  Fin. 
238;  S.  C.  2  Moo.  &  Sc.  193.  See  Afeggott 
v.  AtilU,  I  Ld.  Raym.  286 ;  Re  Dolby,  Mont. 
&Ch.  636. 

>  Heylor  v.  Hall,  Palm. 325 ;  Anon.  1  Ventr. 
5 ;  Meggott  v.  Miilt,  1  Ld.  Raym.  286;  Powell 
v.  Percy,  MS.;  Ex  parte Byam,  Feb.  21. 1806. 
See  Doe  v.  Lawrence,  2  Carr.  &  P.  126;  Re 
Dolby,  Mont.  &  Ch.  636. 
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account,  snfilcieDt  to  liquidate  that  debt.™  If 
a  debtor  give  a  bond,  after  quitting  trade,  for 
a  fiinple  contract  debt  due  while  he  was  in 
trade,  it  would  not  so  far  extinguish  the  simple 
contract  debt  as  to  prevent  the  creditor's  issuing 
a  fiat  upon  it.^  A  fiat  may  l)e  supported  by  a 
debt  liefore  the  bankrupt  became  a  trader,  and 
an  act  of  bankmptcv  committed  after  he  ceased 
to  be  a  trader.<>  'the  tradinsr  bas  been  pre- 
uflif  d  to  have  been  continued.? 

The  deU  mutt  have  6een  cofUrnded  before  the 
wi  of  httnkruptci^M-^A  debt  contracted  be- 
tween two  acts  of  bankruptcy  is  sufficient ;  **  no 
com  mission  shall  be  deemed  invalid  by  reason 
of  aoyact  or  aets  of  bankruptcy  prior  to  the 
debt  or  debts  of  the  petitioning  creditor  or 
creditors,  or  any  of  them,  provided  there  be  a 
Hofficient  act  of  bankruptcy  subsequent  to  such 
debt  or  debts."r  An  act  of  bankruptcy  com- 
mitted between  verdict  and  judgment  in  an 
action  for  breach  of  promise  of  marriage,  will 
not  support  a  fiat."  An  I.  O.  U.,  bearing  date 
l»efore  the  bankruptcy  of  a  trader,  constitutes 
no  evidence  of  a  petitioning  creditor's  debt, 
without  some  proof  that  it  was  in  existence  be- 
fore the  bankruptcy.^ 

ReleateofDebi.—K  bond  given,»  or  a  judg- 
ment obtained  after  an  act  of  bankruptcy  by 
the  debtor,  does  not  extinguish  a  simple  con- 
tract debt,  so  as  to  deprive  the  creditor  of  the 


»  MeffgoH  V.  MiUe^  \  Ld.  Raym.  286 ;  Davse 
T.  Holdewarthf  Peake,  64,  in  the  conclusion  of 
the  case ;  see  Petere  v.  j4nderton,  5  Taunt.  603, 
and  DetfoyneM  v.  SoUe,  1  Mer.  591.  But  see 
Sknw  V.  H*trdjf.  1  Moo.  &  Mai.  526;  Es  parte 
Green,  I  Dea.  &  Ch.  242. 

^  Dfitee  V.  Uoldewarth,  Peake,  64,  and  vide 
^mhrote^,  Clendon^  Str.  U)42.  See  Gray  v. 
Fmtler,  1  H.  Bla.  462;  Bryant  v.  mthert,  2 
Manle  &  Sehv.  123;  S.  C.  2  Rose,  a  s  S.  C.  1 
Ve*.  &  B.  212. 

<»  Bailiie  v.  Grant,  9  Bing.  121 ;  S.  C.  1 
Cromp.  &  Fin.  238. 

P  Heannuv.  Birch,  3  Camp.  234. 

<i  Note  P,  2  Montagu,  2nd  edit.»  B.  L.,  Ap- 
pendix 20 ;  and  Ex  parte  Charles,  14  East,  197; 
Ex  parte  Rttherie^  I  Madd.  72.  By  ex  parte 
J>ogf(er,  April  1 1. 1808,  a  debt  contracted  after 
the  arrest,  and  before  the  expiration  of  the  two 
1000 tbs,  was  held  not  sufficient. 

'  6  Geo.  4,  c.  16,  s.  19.  For  the  law  previous 
tn  this  act,  see  46  Geo.  3,  c.  135,  s.  5 ;  Doe  v. 
Bou/cot,  2  Bsp.  595 ;  Ear  parte  Donovan,  15 
Vea.  7  ;  Merce*  v.  fFne,'6  Esp.  219 ;  Donovan 
T.  Duff,  9  East,  21 ;  Ea  parte  BaHock,  14  Ves. 
462;  Bryant  v.  ^/Mffrji.  2 Mauled  Seiw.  127. 

•  Et  parte  Charles,  14  East,  197. 

<  fFrignt  V.  L'linsBn,  2  Mee.  &  Wels.  739i. 

»  Ambrose  v.  CUndon,  2  Str.  1043  ;  Annnly, 
267 ;  Dmtte  v.  Holdsuwih,  Peake,  64 ;  vide 
Hnriihom  V.  Sloddon,  2  Bos.  &  Pull.  582 ;  A> 
p^te  Bryant,  1  Ves.  &  Beames,  212  ;  Bryant 
».  ITithers, 2  Matile  &  Selw.  123 ;  S, C.2 Rose, 
4.  See  Pheatunts  v.  Mensrs,  Dallas's  Ameri- 
cnu  Reports,  380,  where  this  doctrine  is  not 
recognised  as  la^v  in  America. 


right  of  issuing  a  fiat.v  If  a  debtor  for  goods 
sold  give  a  bill  for  his  debt,  which  the  creditor 
discounts,  and,  upon  its  beinie  dishonoured 
when  due  after  the  act  of  bankruptcy,  he  pay 
it,  he  may  issue  a  fiat  upon  the  debt  for  the 
goods.^  It  has  been  ruled,  that  if  there  be  a 
good  petitioning  creditor's  debt  at  the  time  of 
the  act  of  bankrnptcy,  after  which  payments 
are  made  and  credits  given,  but  there  is  still 
100/.  due,  but  if  the  payments  made  be  applied 
in  order  of  time  they  will  discharge  the  balance 
due  at  the  act  of  bankruptcy,  there  is  a  good 
petitioning  creditor's  debt.' 

Debt  payable  at  a  future  day, — A  debt  pay- 
able at  a  certain  future  day,  if  contracted, 
either  in  writing  or  verbally,y  upon  a  valuable 
consideration,  will  support  a  fiat,  though  the 
act  of  bankruptcy  be  committed  between  the 
contract  and  day' of  payment.^ 

Bills  of  exchange.^K  bill  of  exchange  or 
promissory  note  indorsed  to  the  petitioning 
creditor  after  the  act  of  bankruptcy,  will  sup- 
port a  fiat.* 

Against  the  drawer. '^The  holder  of  a  bill 
of  exchiinge  can,  it  seems,  support  a  fiat  agdnst 
the  drawer,  before  the  bill  is  dne.^  A  pro- 
missory note  was  to  pay,  **  at  sight :"  held,  no 
action  was  maintainable  without  presentment 
for  8tght.<:  A  bill  drawn  by  the  Imnkrupt  in 
favour  of  a  creditor  is  a  good  petitioning  cre- 
d  tor's  debt  before  due  or  presented.^  It  has 
been  determined,  that  if  the  acceptor,  for  the 
aoconunodation  of  the  drawer,  take  up  the  trill 
after  an  act  of  bankruptcy  by  the  drawer,  his 
debt  will  not  support  a  fiat  on  such  act  of  bank- 
ruptcy.*   It  has  been  ruled,  that  when  the  debt 


▼  Bryant  v.  fFithers,  2  Rose,  12  •  8.  C.  2 
Maule  &  belw.  123.  See  Ex  parte  Lloyd^  1 
Rose,  4. 

^  Ex  parte  Marsden,  Feb.  27*  1806. 

X  Shaw  V.  Harvey,  \  Moo.  &  Mai.  526.  Qu. 
if  law  ?  See  Ex  parte  Green,  J  Dea.  &  Ch. 
242,  n. 

J  Previous  to  6  Geo.  4,  it  must  have  been  in 
writing.  See  Hoskins  v.  Duperoy,  9  East,  499; 
Cothay  v.  Murray,  1  Camp.  335,  where  it  was 
determined  that  a  debt  for  goods  sold  upon  a 
verbal  agreement  to  pay' a  bill  at  two  months, 
is  not  sufficient  to  support  a  commission  before 
the  expiration  of  the  two  months,  if  no  bill  is 
actuallv  given. 

*  6  Geo.  4,c.  16,  s.  15. 

»  Ex  parte  Lee,  1  P.  Wms.  783;  Ex  parte 
f^ainmnn,  Cooke,  23;  Ex  parte  Thomas,  1  Atk. 
73 ;  Anon,  2  Wils.  135 ;  Bingtey  v.  MadtHson, 
Cooke,  20 ;  Glaister  v.  Hewer,  7  Term  Rep. 
498.  See  Brett  v.  Levett,  13  East,  217;  Ex 
parte  Isbester,  1  Rose,  20. 

b  Ex  parte  Douthat,  4  Bam.  &  Aid.  67 ; 
Rose  V.  Rawerojt,  4  Camp.  245.  See  Brett  v. 
Levett,  13  East,  213. 

c  Dixon  V.  Nuttall,  1  Cr.  Mee.  &  Ros.  30/. 

^  See  note  ^  supra. 

•  Ex  parte  Holding,  1  Glyu  &  Jam.  97.  The 
reporter  states  that  Mr.  Montagu  said  in  argu- 
ment that  the  law  in  Glaister  v.  Hewer,  was 
much  doubted.  This  is  nut  quite  corret-t ;  be 
said^  that  from  the  case  of  Ex  parte  Isbcsttr, 
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is  on  a  bill  of  exchansre,  and  the  fiat  affunit 
tbe  drawer,  there  must  be  evidence  that  it  was 
indorsetl  to  the  petitioning^  creditor  before  tbe 
fiat  issued.' 

J  gainst  tn^^ri^r.— If  tbe  petitionin]!  creditor's 
debt  he  on  a  bill  indorsed  by  the  bankrapt,  and 
tbe  act  of  bankruptcy  be  committed  beifore  ic 
ii  due,  ic  is  sufficient.^  It  is  said  to  have  been 
mied.  tbat  it  is  doubtful  whether  a  warrant  of 
attorney  for  a  sum,  to  be  void  on  payment  by 
the  trader  of  certain  bills  accepted  for  the 
trader,  is  sufficient  to  support  a  fiat  before  the 
acceptor  has  paid  the  hills.^ 


CROWN  SIDE 
OF  THE  QUEEN'S  BENCH. 

Thb  6  Vict.  c.  20,"  came  into  operation  on 
the  1st  instant.  The  last  of  the  Clerks  in 
Court  are  now  no  more,  and  the  attorneys 
are  enabled  to  practise  in  their  own  names, 
without  the  intervention  of  anj  officers  of 
the  Court  participating  in  the  fees  of  the 
practitioner. 

The  only  officers  on  the  Crown  Side  of 
the  said  Court  are  now,  the  Queen's  Coro- 
ner and  Attorney,  one  Master,  and  one  As- 
sistant Master. 

The  offices  abolished  are  the  Secondary, 
the  Clerk  of  the  Rules,  the  Clerk  •f  the  Affi- 
davits, the  Examiners,  the  Calendar  keeper, 
the  Clerk  of  the  Grand  Juries,  the  Clerks 
in  Court,  and  the  Queen's  Clerk  in  Court. 
The  following  are  the  new  appointments. 
Charles   Francis   Robinson,   Esq.,  Queen's 

Coroner  and  Attorney. 
William  Samuel  Jones,  Esq.,  Master. 
George    Barne  Barlow,     Esq.,    Assistant 

Master. 

The  Queen's  Coroner  and  Attorney,  and 
the  Master,  with  the  approbation  of  the 
Lord  Chief  Justice,  are  authorized  to  ap- 
point clerks  and  messengers. 

No  person  holding  any  office  can,  directly 
or  indirectly,  act  as  a  barrister,  attorney,  or 
solicitor,  or  as  agent  of  any  attorney  or 
solicitor  in  any  Court  of  Law  or  Equity, 
cither  separately  or  in  partnership. 

The  solicitors  for  the  several  public 
hoards,  and  all  persons  admitted  or  admis- 
sible to  practise  as  attorneys  in  the  Queen's 

(1  Rose,  20,  and  note  4  E,  page  72,  in  the  notes 
to  2d  ed.  oi  Montagu),  the  case  of  Giaitter  v. 
Newer  was  either  doiil^tful,  or  at  all  eventx,  that 
the  court  would  not  be  disposed  to  extend  it. 

'  Hose  V.  Rotecro/t,  4  Camp.  246  j  Diton  v. 
EvanM,  6  Terra  Rep.  69.  See  Brett  v.  Levett, 
Id  Bast,  213. 

8  Brett  V.  Levett,  13  East,  213 ;  Rose  v. 
Rowcro/t,  4  Camp.  246. 

h  Miiesv.  Rawlins,  1  Esp.  194. 

^  See  tbe  act,  verbatim,  26  L.  O.  124. 


Bench,  are  now  allowed  to  practise  on  the 
Crown  Side  of  the  Court,  upon  payment  of 
such  fees,  in  respect  of  the  buaineaa  trans- 
acted, as  the  court  shall  fix. 

The  Lord  Chief  Justice  and  the  Judges, 
or  any  three  or  more  of  them,  are  to  ordain 
a  table  of  fees  to  be  taken  by  the  Queen's 
coroner  and  attorney,  and  master.  No 
fees  whatever  can  be  demanded  or  received 
by  the  coroner  and  attorney,  master,  or 
assistant  master,  or  by  any  person  em- 
ployed by  them,  in  respect  ofany  act,  duty, 
or  service  required  to  be  done  in  the  course 
of  any  proceeidings  carried  on  in  the  office 
directly  at  her  majesty's  suit  and  charge. 


MODli:  OF  CONDUCTING  THE  EXAMI- 
NATION. 

To  the  Eftitor  of  the  Legal  Observer. 
Permit  me  to  orcupv  a  small  place  in  your 
valuatde  columns,  witp  respect  to  the  present 
and  contemplated  future  arranj^ement  of  the 
examination  of  articled  clerks. 

It  seems  to  me  that  the  present  system  has 
l>een  pro<lueiive  of  much  good  result,  but  still, 
as  in  most  other  things,  there  remains  room 
fur  furiber  improvement,  and  therefore  we 
cannot  hut  expect  that  the  Cxaminers  will  lie 
more  strict  in  requiring;  a  greater  number  of 
questions  to  be  more  fiiUy  and  satisfactorily 
answered  ;  but  I  cannot  coincide  with  requir- 
ing a  certain  number  of  questions  to  be  an- 
swered ;  but,  at  tbe.  same  time,  1  perfectly 
agree  with  requiring  them  to  be  more  folly 
answered,  leavinj^  it  to  the  discretion  of  ibe 
Examiners  to  decide  whether  they  think  the 
candidate  duly  qualified  to  fill  the  imporUnt 
duties  of  an  attorney  and  solicitor,  without  a 
limited  number. 

I  think  thHt  tbe  course  pointed  out  by  "  A 
Future  Candidate,"  and  supported  by  "A  Sub. 
ifcriber,"  would  be  productive  of  much  ill 
consequence ;  for  how,  may  I  ask.  Sir,  can  an 
articled  clerk  be  able  to  know  what  course  of 
reading  the  Examiners  had  directed,  without 
the  Incorporated  Society  should  send  a  letter, 
addressed  to  every  member  of  the  profession, 
with  the  <'ourse  prescribed  for  their  articled 
clerks ;  and  then  1  question  greatly  whether  it 
would  be  productive  of  that  good  ivhich  a  ge- 
neral course  of  readinic,  and  which,  under  tbe 
present  re4,'u latino,  every  hitherto  candidate 
must  have  attended  to. 

I  may  further  add,  that  the  text  books  of  ibe 
present  day  are  exceedingly  expensive,  and 
very  few  attorneys  there  are  who  would 
possess  the  library  calculated  to  benefit  their 
articled  clerks ;  and,  unless  they  happen  to  be 
raemlufrs  of  the  Incorporated' Society,  their 
clerks  would  not  have  the  privilege  of  tbe  use  of 
their  valuable  and  extensive  library, — thongb  I 
liuve  tbe  good  fortune  to  be  placed  with  one, 
yet  I  feel  for  those  who  have  the  desire,  and 
yet  cannot  attain  it. 

With  regard  to  classifying  students  accord- 
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io^  to  their  merits,  and  awarding  medals,  I 
cannot  but  think  it  would  create  discord  amonfi^ 
the  profession  itself,  thou&fh  such  a  course 
would  perhaps  increase  the  talent  of  a  few, 
but,  perchance,  from  some  unforeseen  event ; 
a  student  should  come  short  of  that  which  he 
had  been  labouring  night  after  night  to  gain^ 
it  would  be  a  perfect  sti^^ma  to  him  througfh 
his  professional  Ufe,  and  on  this  and  the  pre- 
vious ground  I  must  present  a  dissmitient 
voice.  Onb  of  the  many  forthcoming 
Candidates. 

Articled  in  an  office  of  general  practice,  I 
am  engaged  all  day  in  the  mechanical  part  of 
the  profession,  which,  as  ''Diligens"  remarks, 
is  totally  irrelevant  to  the  questions  pro- 
pounded at  the  examinations. 

I  have  then  only  the  few  hours  of  an  evening 
capable  of  being  turned  to  any  good  account ; 
and  being  fully  convinced  that  a  knowledge  of 
the  ancient  languages  is  a  sine  gud  non  to 
making  the  complete  lawyer,  devote, compara- 
tively, no  inconsiderable  portion  of  those  few 
hours  to  their  acquirement. 

I  trust  the  Examiners  will  pause  and  con  » 
sider  whether  the  •*  toughness"  of  the  exami- 
nations 18  not  commensurate  with  the  time  a 
student  In  our  laws  can  command  ;  not  forget- 
ting also  the  little  incitement  offered  to  excel. 
Adolescbns. 


HILARY  TERM  EXAMINATION. 

The  notices  of  persons  applying  to  be  ad- 
mitted on  the  roll  of  attorneys  in  the  present 
term,  (as  will  appear  by  the  printed  lists) 
are  no  less  than   173 

But  of  these  14  have  not  given  no- 
tices of  examination,  and  consequently 
cannot  be  examined,  without  leave 
of  the  Court,  or  one  of  the  judges      14 

The  above  number  also  includes 
many  who  have  been  already  ex- 
amined in  previous  terms,  viz 37     51 

Thus  reducing  the  candidates  to 122 

To  this  number  are  to  be  added  the 
notices  of  those  who  apply  only  for  ex- 
amination, and  not  for  admission  at 
present 2 

Making  a  total  of   124 

According  to  the  usual  average  of  imper- 
fect testimonials,  and  absentees  on  the  day 
of  examination,  the  actual  number  will  pro- 
bably be  from  100  to  1 10. 

We  wish  them  •*  a  good  deliverance"  on 
the  23d. 


ADMISSION  OF  ATTORNEYS  on  the  last  day  of  Hilary  Term,  jmrswtnt  to  Judges'  orders. 

4U£BN's  bench. 
Cierk's  Name  and  Residence.  To  trhom  articled,  astigned,  ^c. 

Kennett,  William  Allick,  7,  Chatham  Place,    Thomas  Kennett,  Chatham  Place. 

Bhck  friars. 
King,  George,  7,  Stonhope  Place,  Souihwark    Charles    Edward    Jemmett,    Kingston-upon- 

Bridge  Road ;  and  Kingston-upon-Thames.        Thames. 
Underwood.  Alfred  Octavius,  11,  Gray's  Inn    Richard  Underwood,  Hereford. 
Square ;  11,  New  Orroond  Street ;  and  Hart 

Watton/Charles,  10,  Southampton  Street ;  and    George  Aogulus  Crowder,  Coleman  Street. 
Tottenham. 

APPLICATIONS  TO  RENEW  CERTIFICATES,  on  the  last  day  of  Hilary  Term,  1844. 
Cooke,  Henry,  2,  Rolls  Buildings.  Lake,  Tbornas,  Effra  Road,  Brixton. 

Daniel,  Edward,  10,  Spencer  Terrace,  Isling-    Maude.  Gideon,  Leeds ;  and  York  Castle. 

ton ;  4 1 ,  Chancery  Lane ;  and  Birmingham.    "'       "'       ^  *' 
Doughty,  Thomas  Neale,  Rugby. 
Daggers,  William,  Birkenhead ;  and  Tranmere. 
Evans,  Martin  William,  Gloucester. 
Gleadah,  William  Hennr,  Liverpool. 
Hargreaves,  Thomas,  Iioibech,  near  Leeds. 
Harwood,  Thomas,  Moninouth;  Bridgwater; 

and  Bristol. 
Hodgson,  John,  19,  Commercial  PI.,  Stepney.^ 
Holden,  Henry,  Pershore  Road,  Birmingham. 

Added  to  list  pursuant  to  Judges*  order. 
Buzzard,  George,  50,  Polaud  Street,  Oxford    Murphy,  Richard,  Hendon. 

Street.  Owen,  Henrv  Hugh.  Acton  Street,  Gray's  lua 

Cook,  George,  6,  Robert  Street,  Lambeth;        Road;  and  Abridge. 

Horner  Street,  Lambeth.  Rogers,  William,  Carmarthen. 

•Hickson,  W.  Hogesseu,  Great  Ayton,  York-    Shore,  Arthur.  York  ;  Scarborough. 

shire.  Tripp,  John  RoUey,  Swansea, 

Jenkins,  James  Godoin,  Sidmouth, 

•  This  is  a  Common  Pleas  ca«e. 


Noy,  Edward  Hampton,  Lancing,  Sussex. 

Orchard,  J  ame«,  5,  Lower  Lisson  Street,  Edge- 
ware  Road ;  2,  Church  Street,  Paddington. 

Slader,  William,  North  Molton. 

Smith,  James,  Mander  Place,  Mile  End  Road. 

Stanley,  Harold,  Stanhope  Cottage,  Park  Vil- 
lage East,  Regent's  Park. 

Walker,  John,  Axbridge. 

Wase,  John,  Wellington. 
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SELECTIONS 
FROM  CORRESPONDENCE. 


STAMPIirO   DBBD8. — SPOIIiSD  STAMPS. 

The  accommodation  afforded  hj  the  sabal- 
ternt  in  the  Stamp  Office  it  anything  bat  satis- 
factoiy. 

I  lately  sent  a  deed  to  the  office  to  h^ve  a 
•tamp  affixed  to  an  endonement  intended  to  he 
made  thereon  j  bat  the  st^mp  was  refused  to  lie 
affixed  until  the  indorsement  was  actually 
made;  and  when  made,  the  discount  was  with- 
held. This,  it  seems,  is  in  consequence  of 
some  person  f^exiing  a  stamp  put  on  the  back 
of  a  deed  for  a  pretended  indorsement,  which 
was  never  made,  and  after  the  commissioners 
had  refused  to  stamp  the  deed  itself  as  out  of 
date.  Thas  the  party  applied  the  indorsement 
stamp  to  the  deed,  and  aftiBrwards  taunted  the 
officers  at  their  btiug  foiled  by  his  ioj^enuity. 

The  comtiiissioners,  although  they  will 
within  a  given  period  stamp  a  deed  already 
executed,  yet  in  cases  where  an  insufficient 
stamp  is  affiled  will  not  fix  the  right  one  with- 
out the  party  losing  that  affixed  in  the  first  in- 
stance ;  whereas  the  justice  and  honesty  of  the 
case  would  be  to  fix  that  to  another  sheet,  and 
to  djeliver  it  to  the  applicant,  especially  when 
the  uncertainty  of  the  amount  of  the  stamp  is 
taken  into  consideration. 

In  another  case,  the  steward  of  a  manor  was 
obliged  to  leave  town  for  many  months  after 
holding  his  manorial  Court.  In  consecjuence 
four  months  had  elapsed,  and  the  commission- 
ers  refused  to  stamp  the  various  admissions 
unless  a  penalty  of  5/.  was  paid  on  each,  which 
was  of  course  refused,  the  party  purchasing 
the  stamps  at  a  stationer's  and  re-ingrossing 
the  documents. 

I  might  extend  this  catalogue  of  grievances, 
but  alifetain  at  present  from  so  doing,  farther 
than  to  state  my  hope,  that  it  would  be  desira- 
ble to  extend  the  time  for  the  allowance  of 
spoiled  stamps,  which  is  manifestiv  too  short. 

Civis  A. 

CHARGES  Oh  LipACT  R|ECEIPT8. 

A  country  attorney  writes  a  letter  to  a  leg- 
atee residing  in  London,  inclos  ing  a  receipt 
for  his  legacy  of  20/.  bequeathed  to  him  by  h»* 
relative,  and  informing  him,  that  on  his  re- 
turning it  signed,  the  amount  of  the  legacy, 
deducting  the  stamp  duty,  will  be  paid ;  at  the 
same  time  intimating  that  if  he  prefers  calling 
on  the  agent  in  London  he  may  ireceive  the 
amount,  but  in  that  case  he  must  pay  their 
charges.  The  legatee  thereupon  signed  the 
receipt  and  transmitted  it  into  Yorkshire,  and 
in  return  he  received  a  bill  on  London,  at 
some  twenty-one  days  to  run  for  the  amount, 
after  deducting  certain  charges  which  the 
country  solicitor  thought  fit  to  make,  and 
which  he  returned,  requesting  payment  of  the 
full  amount,  less  duty.  Is  he  entitled  to  it, 
and  if  so,  should  he  file  a  bill  for  its  recovery, 
or  apply  to  the  Court  of  Queen's  Bench 
Hgfiinst  its  own  officer  ^  R.  C.  A* 


MODE  OP  SBRVMB  OP  CLERKSHIP. 

The  cases  in  which  it  has  been  decided  that 
a  service  of  articles  of  clerkship  has  not  been 
sufficient  by  reason  of  th«  clerk  having  occu- 
pied a  portion  of  his  time  in  other  employ* 
ments,  appear,  so  far  as  I  have  seen  tbeu),  to 
to  have  reference  to  such  other  emphjfwienUdM 
have  been  pursued  during  busineit  hours, 
whereby  the  clerk  could  not  have  given  the 
whole  of  his  time  to  his  master. 

What  is  the  rule  as  to  the  sufficiency  of  ser^ 
vice  where  the  clerk  attends  the  duties  of  the 
office  fully,  but  holds  an  enga^ment  which 
takes  a  portion  of  his  time  at  night  or  morn- 
ing, when  he  is  not  otherwise  engaged.     S.  B, 

[There  can  be  no  objection  to  the  clerk's 
employing  himself  during  the  hours  not  usually 
devoted  to  a  solicitor's  business,  in  anyreipec- 
table  avocation  not  incompatible  with  his  pro* 
fessional  character.    Ed.] 

DEPBCTIYE  If  ODE  OF  LEGISLATURE. 

Sir, 
Allow  me  through  the  medium  of  your  jour- 
nal to  make  a  few  observations  on  the  striking 
defects  in  our  present  mode  of  legislatioD,  or 
rather  in  the  framing  of  our  acts  of  parliament. 

Instead  of  having  the  whole  law  on  any 
given  branch  contained  (as  it  ought  and  tery 
well  might  be,)  in  a  single  act  of  pariiament, 
it  is  scattered  throughout  the  whole  Statute 
Book,  and  to  this  source  a  large  proportion  of 
the  doubts  and  difficulties  that  are  consUnUf 
arising,  may  fairly  l>e  attributed. 

For  example,— -The  Law  of  Bankruptcy  (by 
far  too  favourable  an  instance  by  the  way,)  U 
contained  in  (I  think,  for  on  the  moment  I 
have  not  the  opportunity  of  reference,)  six 
different  enactments ;  and  the  trouble  and  KOr 
noyance  to  which  the  profession  is  subjected 
from  the  constant  necessity  of  referrini;  to  ths 
different  statutes,  (many  of  the  dausea  in  which 
are  conflicting,)  cannot  be  overrated. 

It  would  be  easy  to  multiply  instances,  but 
it  is  useless,  for  in  every  department  the  com- 
plaint is  the  same, 

How  simple  the  remedy  for  so  great  and 
so  crying  an  evil!  When  the  law  on  any 
branch  requires  amendment,  instead  of  passing 
an  act  confined  to  effecting  the  change  so  ur- 
gently and  immediately  called  for,  and  then 
leaving  the  former  enactments  still  to  a  grest 
extent  unrepealed,  whv  not  at  once  repeal  the 
whole  of  the  then  existing  acU  on  the  subject, 
and  re-enact  in  a  single  statute  the  whole  of 
those  portions  of  the  former  acts  which  re- 
quired no  amendment  along  with  the  recent 
improvements. 

In  a  very  short  time  the  whole  of  the  diffir 
cutties  now  so  universally  and  so  justly  found 
fault  with,  would  be  cleared  awi^y,  and  vanish. 
Each  branch  of  the  law  would  be  contained 
(to  use  a  familiar  expression)  in  a  putsbell. 
We  should  know  at  once  where  to  look  for 
what  we  wanted,  and  be  spared  the  great  loss 
of  time  and  anxiety  which  the  necessary 
searches  now  impose  upon  us.  The  statutes 
at  large  would  lose  their  present  ponentoys 
bulk,  and  soon   be  compressed  Into  a  very 
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leuonable  space.  The  law  would  then  be 
shorn  of  much  ^of  iU  *'  irlorious  ancertainty/' 
one  of  lU  (i^ateat,  and  (I  must  add)  one  of  its 
most  merited  reproaches  be  rerooved, 

Bbxvitatis  Amicus. 


SUPBEIOR  COURTS. 

RolU. 

{Meparttd  kf  Samukl  Miller,  Esq,  Barrister 
ntLmo] 
rSIMCIPAft  A1ID  AOBNT. — DOUBLB  AOIN«T. — 
FRAUD. 

Ah  ageni/or  the  grantor  and  grantee  of  an 
annuity  teas  entrusted  by  the  grantee  with 
the  amount  necessary  /or  its  redemption^ 
and  obtained  from  the  grantor  a  deed  of 
atnffnment  and  release  from  the  annuity ^ 
under  the  promise  of  remitting  him  the 
eonsideration  for  the  redemption ,  which  he 
failed  to  do,  and  appropriated  the  sum  re* 
eeived  by  him  for  the  purpose  to  his  own 
use :  Held,  that  as  the  time  limited  by  the 
notice  for  redeeming  the  annuity  had  not 
expired  when  the  redemption  money  was 
misappropriated  by  the  agent,  and  the  re- 
ceiptfur  the  money  indorsed  on  the  deed 
of  assignment  and  release  had  not  been 
signed  by  the  grantee,  the  agent,  in  re^ 
spect  of  the  misappropriation,  must  be  con- 
sidered  as  the  agent  of  the  grantor  atone  $ 
and  that  the  grantee  was  entitled  to  have 
the  assignment  and  release  delivered  up  to 
kirn. 
This  suit  was  instituted  for  the  purpose  of 
obtainiD^  a  declaration  of  the  Courts  that  a 
eertain  assignment  executed  by  the  plaintiff  of 
sn  annuity  granted  by  the  defendant  Francis 
Bls)^Te,  was  fraudulent  and  void ;  and  a  de- 
cree that  the  same  might  be  delivered  up  to 
be  cancelled,  and  that  the  defendant  might  be 
directed  to  continue  payment  of  such  annuity, 
notwithstanding  the  assignment.      The    bill 
listed,  that  in.ihfi  year  1837,  the  defendant 
being  entitled  to  an  annuity  of  800/.  charged 
upon  certain  estates  in  Berkshire,  and  being 
desirous  of  raising  a  sum  of  money,  applied  to 
a  Mr.  Charles  Cooksey  Yates,  a  barrister,  since 
deed,  who  was  and  continued  to  be  for  several 
years  afterwards  her  confidential  adviser,  and 
requested  him  to  negotiate  a  loan  for  her; 
that  Yates,  who  was  also  the  intimate  personal 
friend  of  the  plaintiff,  applied  to  the  latter  and 
requested  him  to  advance  a  sum  of  2600/.,  by 
way  of  annuity  on  securitv  of  the  annuity  of 
800/.,  which  he  agreed  to  do,  and  it  was  there- 
iipon  arranged  the  defendant  should  grant  to 
tbe  plaintiff  an  annuity  of  500/.,  out  of  which 
he  should  pay  the  annual  premium  payable  on 
a  policy  of  insurance  agreed  to  be  effected  on 
her  life.    In  pursuance  of  this  arrangement, 
an  indenture  dated  the  16th  of  November, 
1B27,  was  prepared  and  executed,  whereby  the 
defendant  in  consideration  of  2500/.  granted 
to  the  plaintiff  an  annuity  of  500/. ;  and  a  power 
was  reserved  for  re-purchasing  the  annuity  at 
any  time,  on  giving  six  calendar  months  no- 
tice iu  writing,  or  on  paying  a  proportionable 


part  of  the  annuity  in  lieu  of  notice.  A  war- 
rant of  attornev  was  also  given  to  confess  judg- 
ment for  5000/.,  which  it  wus  declared  should 
be  held  for  collaterally  securing  the  annuity  of 
500/.  No  solicitor  was  employed  either  for 
the  plaintiff  or  defendant,  but  the  grant  of 
annuity  was  submitted  by  Yates  to  a  convey- 
ancer for  his  perusal  on  behalf  of  the  plaintiff. 
Shortly  after  tiie  date  of  the  indenture  an  in- 
surance was  effected  by  Yates  on  the  life  of  the 
defendant  in  the  Pelican  Insurance  Office,  the 
annual  premium  for  which  was  302/.  19i.  Sd,, 
thus  leaving  a  balance  payable  to  the  plaintiff 
of  197/.  Of.  4r/.  Yates  was  permitted  to  retain 
the  annuity  deed  as  the  agent  of  the  plaintiff, 
and  as  the  agent  for  the  defendant  he  regularly 
received  the  annuity  of  500/.,  and  after  paying 
the  annual  premium  on  the  policy,  handed 
over  the  balance  to  the  plaintiff.  *  This  con- 
tinued till  Mav,  1830}  at  which  time  Yates,  as 
the  agent  of  the  defendant,  gave  the  plaintiff 
notice  that  it  was  the  intention  of  the  defendant 
to  repurchase  the  annuity  in  the  November 
following;  and  accordingly,  in  the  October  fol« 
lowing,  Yates  came  on  a  visit  to  the  plaintiff, 
bringing  with  him  the  indenture  of  Novem- 
ber, 1827,  on  which  was  indorsed  a  re-assign- 
ment of  the  annuity,  and  in  such  re-assign- 
ment it  was  expre8!<ed  that  in  consideration  of 
3500/.  paid  to  the  plaintiff  by  the  defendant  in 
full,  for  the  repurchase  of  the  said  annuitv^ 
the  receipt  whereof  the  plaintiff  thereby  ac- 
knowledged, he,  the  plaintiff,  released  ana  dis- 
charged the  defendant  from  all  claim  in  rcr 
spect  of  the  annuitv  of  500/.,  and  al6o  assigned 
to  her  the  policy  ot  insurance  which  had  been 
effected  upon  her  life.  Yates  then  told  the 
plaintiff  that  the  defendant  had  intended  to 
sell  out  of  the  funds  for  the  purpose  of  re- 
paying the  amount  received  for  repurchase 
of  the  annuity,  but  that  in  consequence  of  the 
funds  having  fallen,  she  was  desirous  to  wait  a 
short  time,  and  that  if  the  plaintiff  would  exe- 
cute the  re-assignment,  he,  Yates,  would  re- 
tain the  indenture  in  his  custody  until  the 
2500/.  was  paid  to  him  on  behalf  of  the  plain- 
tiff, and  would  not  deliver  the  same  to  the  de- 
fendant, or  any  person  on  her  behalf.  The 
plaintiff  accordingly  executed  the  re-assign- 
ment, which  was  witnessed  by  Yates  only,  but 
did  not  sign  any  receipt  for  the  repurchase 
money,  inasmuch  as,  the  bill  alleged,  no  money 
was  paid.  On  his  return  to  England  shortly 
aftenvards,  Yates  wrote  several  letters  to  the 
plaintiff,  suggesting  to  the  plaintiff  to  relin- 
quish the  annuity  of  500/.,  and  to  allow  the 
2500/.  to  remain  in  the  defendant's  hands 
at  5/.  per  cent,  interest,  but  the  plaintiff  re- 
fusing to  accede  to  that  proposal,  Yates 
withdrew  the  notice  ht  had  given  for  repur- 
chasing the  annuity,  and  continued  to  pay  the 
annual  premium  on  the  policy,  and  the  balance 
to  the  plaintiff  as  before.  These  payments 
continued  till  the  17th  of  November,  1836, 
shortly  after  which  Yates  left  England,  and 
died  abroad  in  insolvent  circumstances,  and  it 
was  then  discovered  that  he  had  misappro- 
priated the  money  entrusted  to  him  by  the 
plaintiff  for  repurchasing  the  annuity.    Under 
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the  above  circumstances,  the  plaintiff  con- 1  fl'hc  jad^mcnt  of  the  Muster  o/theMh 
tended  thai,  as  he  had  not  signed  any  receipt  I  in  this  case  will  lie  given  in  our  next  numherl 
f^..  *!.«  o«;nn/    ««h  «^  ...♦;-r.«.:„«  i...j  i F      fr„^deUurv.  Blag^ve,  June  29th  and  30tli 


for  the  2500/.,  and  no  sati^ifaction  had  been 
entered  on  the  judgment,  he  ought  not  to  be 
prevented  from  recovering  the  annuity  from 
the  defendant,  and  that  as  she  had  not  given 
notice  to  the  office  of  her  having  become 
entitled  to  the  policy,  the  right  to  it  still  re- 
mained in  the  plaintiff.  The  defendant,  by 
her  answer,  stated  that  although  satisfaction 
had  not  been  entered  on  the  judgment,  sh6 
not  being  aware  it  was  necessary,  yet  that  the 
plaintiff  had  signed  two  warrants  of  attorney 
acknowledging  the  same  to  be  satisfied ;  that 
Yates  had  always  stated  he  paid  the  2500/.  to 
the  plaintiff  on  his  visit  to  Ireland,  in  October, 
1830,  and  that  until  the  month  of  May,  1837, 
she  had  no  reason  to  suspect  that  he  had  not 
done  so;  that  in  order  to  repurchase  the  an- 
nuity, and  satisfy  other  claims,  she  gave  Yates 
a  cheque  on  her  bankers  for  11,509/.  8«.,  an 
account  of  the  application  of  which  was  ren- 
dered to  her,  and  included  the  2500/.,  and  that 
on  his  return  from  Ireland  he  delivered  to  her 
■on  the  re-assignment  which  had  been  exe- 
cuted bv  the  plaintiff,   and  assured  him  the 


and  November  6th,  1843. 

<k\\ttxCt  Sencl)  Srartfcc  Couri. 

iReported  bf  E.  H.  Woolrvch,  Esq.,  Barrister 

at  Law.] 
AFFIDAVIT. — COMMI8SIONBR. — ^JURAT.— 
PLACB  WHSHB  8W0RM. 

j4n  affidavit,  etrorn  Uffvte  a  eommimoner, 
which  omits  to  state  §9  thejmrat  tie  Rnmt 
of  the  place  where  it  was  sworn,  is  insvffi' 
cient, 

Petersdorf  had  obtained  a  rolfl«  calling  on 
Henry  Ca^js  to  shew  cause  why  he  should  not 
pay  over  to  Joseph  Cass  the  sum  of  2?/-  6*.  1  \d., 
pursuant  to  an  award.  Humfrey  appeared  to 
shew  cause,  and  was  about  to  state  the  con- 
tents of  his  affidavit,  when 

Petersdorff  objected  to  the  affidavit  being 
used,  on  the  ground  that  il  had  been  sworn 
before  a  commissioner,  and  did  not  contain  in 
the  jurat  the  name  of  the  place  where  it  was 
sworn «-the  affidavit  being  merely  described  to 


annuity  had  been  paid  off;  that  with  regard    ***^®  **^"  ***orn  on  a  certain  day,  before  "J 


to  the  payments  for  the  insurance,  the  receipts 
for  the  premiums  were,  without  the  defen- 
dant's knowledge,  taken  by  Yates  in  the  name 
of  the  plaintiff  till  November,  1834,  up  to 
which  time  no  notice  was  given  by  the  defen- 
dant  to  the  office  of  the  assignment  of  the 
policy^  but  that  subsequently  to  that  time 
they  were  taken  in  her  name. 
Evidence  was  gone  into,  on  the  part  of  the 

Eluntiff,  to  prove  the  conversation  between 
im  and  Yates  when  the  latter  obtained  his 
execution  of  the  re-assignment,  and  to  show 
subsequent  admissions  by  Yates  as  to  his  not 
having  paid  the  repurchase  money  to  the 
plaintiff;  and  on  the  part  of  the  defendant  to 
prove  the  delivery  to  Yates,  by  the  defendant's 
son,  of  the  amount  required  for  the  repurchase, 
and  the  production  to  the  defendant's  son  of 
the  re-assignment  executed  by  the  plaintiff. 

Pemherton  Leigh,  Kinder sley,  and  Romilly, 
for  the  plaintiffs,  urged  that  as  Yates  was  en- 
trusted with  the  money  by  the  defendant,  a 
considerable  time  before  the  period  had  ex- 
pired for  redeeming  the  annuity,  he  must  be 
considered  as  her  agent  exclusively.  The 
want  of  the  receipt  on  the  deed,  which  in 
equity  was  considered  essential,  must  also  de- 
prive her  of  any  assistance  from  the  Court, 
as  the  absence  of  such  receipt  was  an  implied 
notice  that  the  money  had  not  been  paid. 
They  referred  to  Kennedy  v.  Green,  3  Myl.  & 
K.  699.  ^ 

The  Solicitor  General,  Ttnney,  and  Tripp, 
for  the  defendant,  contended  that  the  execu- 
tion of  the  deed  by  the  plaintiff,  containing  an 
acknowledgment  of  the  receipt  of  the  money, 
and  a  formal  release  of  the  annuity,  was  suf- 
ficient  to  prevent  the  plaintiff  from  sustaining 
this  suit ;  hut  in  addition  to  this,  it  was  clearly 
shewn  that  Yates  acted  as  the  plaintiff's  agent, 
and  that  in  such  character  the  deeds  were  en- 
trusted to  him  by  the  plaintiff. 


Jackson,  a  commissioner  for  taking  affidavits 
in  the  Q.B."  He  contended  that  as  commis- 
sioners had  hut  a  special  jurisdiction,  it  bein? 
confined  to  particular  counties,  such  jurisdic- 
tion must  distinctly  appear  upon  the  face  of 
the  affidavit.  Otherwise  it  does  not  appear 
that  it  was  sworn  before  a  competent  person, 
and  perjury  could  not  be  assigned  upon  it;  R, 
V.  Cockshaw,^  R.  v.  Justices  W.  Riding,^ 
Boyd  V.  Straker.fi 

Hmmfrey,  con/ri— The  Court  in  Symmes  v. 
fFason^  overruled  on  objection  on  the  same 
ground  to  the  affidavit,  in  which  a  defendant 
was  held  to  bail.  In  Grant  v.  Fry^  it  was  held, 
that  the  place  of  swearing  an  affidavit  may  be 
stated  in  the  jurat  by  reference  to  the  place  in 
the  body  of  the  affidavit.  iPatteson,  J:— That 
case  does  not  help  you.]  Then  the  Court  will 
allow  the  rule  to  be  enlarged  to  allow  the  affi- 
davit to  be  re-sworn.  That  permission  was 
refused  in  R.  v.  Cochshaw,  because  the  defect 
was  in  the  affidavit  on  which  the  rule  was 
obtained,  and  on  account  of  the  nature  of  the 
rule,  which  was  for  a  criminal  information. 

Patteson  J.^-Ii  is  clearly  defective.  The 
only  question  is  whether  you  may  have  leave  to 
amend  or  not. 

Petersdorff  comtnitA  to  waive  the  objection 
on  payment  of  the  costs,  which  would  have 
been  caused  by  the  enlargement,  had  it  taken 
place. 

Humfrey  then  shewed  cause  upon  the  merits, 
when  the  rule  was  discharged  with  costs. 

Rule  discharged. 

In  re  the  arbitration  between  Cass  and  Cass, 
Q.  B.P.C.    M.T.    1843. 


•  2  N.  &  Man.  378. 

*  3  M.  &  S.  493. 
c  7  Price,  662. 

*>  1  B,  &  P.  105. 
«8D.  P.  0.423. 
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6  Vict.,  c.  18. 

[Reported  by  John  Scott,  Esq.,  Banister  at  Law,"] 

BOROUGH  VOTE.— TWBLV«  MONTHS*  OCCUPA- 
TION.— BBtCRIFTION  Or  FRBMISK8. 

Where  a  tote  for  a  borough  is  claimed  in  ret* 
pect  of  the  occupation  of  two  houtei  in  im- 
mediate  succession  (2  ff^ili.  4,  c.  45,  ss.  27, 
28),  the  description  of  both  must  be  inserted 
in  the  list  J  and  the  omission  cannot  be 
supplied  bjf  the  Retnsintr  Barrister  under 
the  provisions  of  the  6  f7c/.  c.  18,  s,  40. 

The  appellant  was  inserted  in  the  list  of  per- 
iOBS  entitled  toTote  in  the  election  of  members 
for  the  boronjrh  of  Lewes,  in  respect  of  pro- 
perty occupied  within  the  parish  of  All  Saints, 
Si  follows :— ^'  Christian  name  and  surname, 
Bartlett.  Alfred  PJaysted  ;  Place  of  abode, 
£ast  Street ;  Nature  of  ^wttifcation.  House  : 
Name  of  the  street  where  situate  ifc.  East 
Street."  It  was  pro?ed  at  the  revision  that 
the  appellant  had  occupied  as  tenant  a  houje 
No.  10,  East  Street,  in  the  parish  of  All  Saints, 
within  the  said  borough,  since  the  25th  of 
December,  1842 ;  that  he  had  for  considerably 
more  than  aix  months  previously  occupied,  also 
as  tenant  a  house  No.  16,  West  Street,  in  the 
parish  of  St.  John,  within  the  said  boroug^h; 
that  he  had  removed  from  the  latter  to  the 
former  bouse  immediately,  without  any  inter- 
val of  time ;  that  each  house  was  of  more  than 
the  value  of  10/.  per  annum  ;  that  he  had  been 
rated  in  respect  of  both  bouses  to  all  rates  made 
dttrini^  the  period  of  his  occupation  of  them ; 
and  that  all  the  rates  and  assessed  taxes  due 
from  him  In  respect  of  them  had  been  duty 
paid  within  the  time  limited  by  the  6  Vict.  c. 
18, 8,  75. 

An  objection  was  taken  that  his  qualification 
'  consisting,  not  of  one  house,  viz.  that  No.  10, 
East  Street,  but  of  two  houses.  No.  16,  West 
Street,  and  No.  10,  East  Street,  occupied  by 
hitoin  immediate  succession,  the  description 
of  his  qualification  in  the  list  should  correspond 
with  this  fact ;  and  that  he  ought  to  have  been 
re^stered  for  both  the  houses  which  constituted 
bis  qualification. 

The  barrister  decided,  that,  where  a  person 
founds  his  qualification  upon  different  premises 
occupied  by  him  in  immediate  succession, 
conformably  to  the  provisions  of  the  28th  sec- 
tion  of  the  2  W\\\,  4,  c.  45,  it  is  required  that 
he  should  be  registered  in  respect  of  ail  those 
several  premises,  and  that  they  should  be  spe- 
cifically set  forth  in  the  description  of  his  quali- 
fication, that  the  appellant  having  been  regis- 
tered only  for  one  of  the  houses  occupied  by 
him,  and  that  house  having  been  occupied  by 
him  only  for  a  period  of  sis  months,  he  had 
not  proved  that  be  was  entitled  to  have  his 
name  retained  in  the  list  of  voters  in  respect  of 
the  qualification  described  in  the  list. 

An  additional  objection  (?)  was  taken,  that 
there  was  an  insufficient  or  inaccurate  descrip- 
tion of  appellant's  qualification,  which  the  bar- 
r  s'.er  had  power  to  correct  under  the  provisions 


of  the  40th  sect,  of  6  Vict.  c.  18.  He  decided 
that,  when  a  party  was  objected  to,  he  had  no 
such  power ;  but  that  he  was  bound  by  one  of 
the  provisions  of  the  same  section  to  require 
him  to  prove  that  he  was  entitled  to  have  his 
name  inserted  in  the  list  of  voters  in  respect  of 
the  qualification  described  in  such  list;  and 
the  appellant  having  in  bis  judgment  failed  to 
do  so,  he  accordingly  expunged  his  name  from 
the  above  roenticned  list  of  persons  entitled  to 
vote  for  the  borough  of  Lewee • 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances  men- 
tioned in  the  above  statement  of  facts,  the 
name  of  the  appellant  was  rightly  expanged 
from  the  said  list  of  voters. 

If  the  Court  shouM  be  of  that  opinion,  the 
list  was  to  stand  without  amendment :  if  the 
Court  should  be  of  a  contrary  opinion,  then 
the  list  was  to  be  amended  by  inserting  therein 
the  name  of  the  appellant. 

The  rase  was  argued  in  Miofaaelmas  Term 
last,  by  Creasy,  for  the  appellant,  and  by  Hild" 
yard,  for  the  respondent. 

Cur,  adv,  ffult, 

Tlndal,  C.  J. — In  this  case  the  name  of  the 
appellant  had  been  inserted  in  the  list  of  per- 
sons entitled  to  vote  in  the  election  of  members 
for  the  borough  of  Lewes  in  respect  of  pro- 
perty occupied  within  the  parish  of  All  Saints ; 
and  the  appellant's  qualification  described  in 
the  list  was  a  bouse  in  East  Street.  An  objec- 
tion having  been  made  to  the  appellant's  name, 
be  was  required  by  the  revising  barrister  to 
prove  that  he  was' entitled  to  have  his  name 
inserted  in  such  list  in  respect  of  the  qualifi- 
cation therein  described:  and  the  case  states 
that  it  was  proved  that  the  appellant  had  occu- 
pied as  tenant  a  house.  No,  10,  Bast  Steet,  in 
the  parish  of  All  Saints,  within  the  borough, 
since  the  25th  of  December,  1842,  and  that  he 
had  removed  into  that  house  immediately  and 
without  any  interval  of  time  from  another  house 
situate  in  West  Street,  in  the  parish  of  St.  John, 
within  the  said  borough,  which  he  had  occupied 
as  tenant  for  considerably  more  than  six  months 
previous  to  his  removal ;  and  that  each  of  those 
bouses  was  of  the  clear  yearly  value  of  more 
than  10/. 

It  was  objected,  that,  upon  this  evidence,  it 
appeared  that  the  appellant's  qualification  con- 
sisted of  the  occupation  by  him  of  the  two 
houses  in  immediate  succession,  and  not  merely 
of  the  house  in  East  Street  described  in  the 
list ;  and  therefore  that  his  name  should  be 
expunged  from  the  list.  It  was  answered  by 
the  appellaiit  that  bis  qualification  was  cor- 
rectly described,  and  that,  even  if  it  were  not, 
the  description  might  be  amended  by  the  re- 
vising barrister  under  the  provisions  of  the 
statute  6  Vict.  c.  18,  s.  40. 

The  revising  barrister  decided  that  it  had  n6X 
been  proved  that  the  appellant  was  entitled  to 
have  his  name  inserted  m  the  list  of  voters  in 
respect  of  the  qualification  described  in  such 
list ;  and  that  he  had  no  power  to  make  the 
amendment  suggested  by  the  appellant ;  and 
thereupon  he  expunged  the  name  of  the  ap- 
pellant from  the  list.    The  question  submitted 
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to  the  opinion  of  this  Court,  is,  whether  under 
the  circuinttances  itated  in  the  case  the  name 
of  the  appellant  was  rightly  expunged  from 
the  list  ot  voters :  and  we  think  it  was. 

By  the  statute  6  Vict.  c.  18,  s.  40,  it  is  en- 
acted, that,  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given 
'Of  any  other  qualification  than  that  which  is 
described  in  the  list  of  voters  or  claims,  and 
that,  where  the  name  of  any  person  inserted  in 
any  list  of  voters  shall  have  been  objected  to, 
and  notice  of  the  objection  given,  the  revising 
barrister  shall  require  it  to  be  proved  that  the 
person  so  objected  to  was  entitled  on  the  last 
day  of  July  then  next  preceding  to  have  bis 
name  inserted  in  the  list  of  voters  in  respect  of 
the  qualification  described  in  such  list ;  and, 
in  case  the  same  shall  not  be  proved  to  the 
satisfaction  of  such  barrister,  he  shall  expunge 
the  name  of  such  person '  from  the  list.  The 
question  therefore  is,  whether  the  appellant  was 
entitled  to  have  his  name  inserted  in  the  list 
in  respect  of  his  occupation  of  the  house  in 
East  Street,  without  any  evidence  of  any  other 
qualification,  or,  in  other  words,  whether  his 
<|ualificatiou  to  vote  consisted  of  his  occupation 
of  the  house  in  East  Street^  or  of  his  occupation 
in  immediate  succession  of  the  two  bouses 
descrit)ed  in  the  case. 

By  the  statute  2  Will.  4,  c.  45,  s.  27,  it  is 
enacted  that  every  male  person  of  full  age,  and 
not  subject  to  any  legal  incapacity,  who  shall 
occupy  within  the  borough  as  owner  or  tenant 
any  house  of  the  clear  yearly  value  of  not  less 
than  10/.,  shall,  if  duly  registered  according  to 
the  provisions  thereinafter  contained,  be  en- 
titled to  vote  in  the  election  of  members  to 
serve  in  parliament  for  such  borough.  Now, 
if  the  clause  had  stopped  here,  the  occupation 
by  the  appellant  of  the  house  in  East  Street 
would  have  entitled  him  to  vote.  But  the 
section  proceeds — "provide^  al^vays  that  no 
such  person  shall  be  so  rejj^tered  in  an^  year 
unless  he  shall  have  occupied  such  premises  as 
aforesaid  for  twelve  calendar  months  next  pre- 
vious to  the  last  day  of  July  in  such  year." 
Under  this  section,  therefore,  the  appelhint 
would  not  be  entitled  to  have  his  name  inserted  in 
the  list  of  voters  in  respect  of  his  occupation 
of  the  house  in  East  Street ;  for,  he  had  not 
occupied  that  house  for  twelve  calendar  months. 
But  by  s.  28  it  is  enacted  that  the  premises  in 
respect  of  the  occupation  of  which  any  person 
shall  be  entitled  to  be  registered  in  any  year, 
and  to  vote  in  the  election  for  any  borough  as 
aforesaid,  shall  not  be  required  to  be  the  same 
premises,  but  may  be  different  premises  oc- 
cupied in  immediate  succession  by  such  person 
during  the  twelve  calendar  months  next  pre- 
vious to  the  last  day  of  Julv  in  such  year. 
Under  this  section  the  appellant  was  clearly 
entitled  to  have  his  name  inserted  in  the  list  of 
voters ;  and  the  first  question  is,  whether  he 
was  entitled  to  have  it  inserted  in  respect  of  his 
occupation  of  the  house  in  East  Street  alone, 
or  whether  his  occupation  of  the  house  in  West 
Street  formed  a  part  of  his  qualification  and 
ought  to  have  been  described  in  the  list. 

On  the  part  of  the  appellant  it  was  iusiited. 


that  the  right  to  vote  for  a  borough  was  gives 
to  the  occupier  of  premises  of  the  description 
and  value  mentioned  in  the  early  part  of  the 
27th  section,  without  reference  to  the  duratioo 
of  his  occupation,  provided  the  occupier's  uame 
and  qualification  were  duly  registered ;  aad 
that,  although  by  the  proviso  added  to  that 
section,  and  by  the  enactments  of  section  28, 
a  condition  precedent  to  the  registration  of  such 
occupier's  name  and  qualification  was introducd, 
that  he  should  have  occupied  for  twelve  calendar 
months  either  the  premises  in  respect  of  which 
he  claimed  a  right  to  vote,  or  those  premises 
and  some  other  simitar  premises  within  the 
borough  in  immediate  succesaon;  yet  that 
the  premises  in  respect  of  which  he  was  entitled 
to  vote,  and  therefore  the  premitcs  to  he  des- 
cribed as  his  qualification,  were,  the  premises 
occupied  by  him  on  the  last  day  of  July.  And 
It  «vas  urged  that  this  view  of  the  case  was 
confirmed  by  the  circumstance  that  it  is  not 
required  that  the  period  of  the  occupation  | 
should  be  stated  in  the  list ;  and  that  the  forms  | 
prescribed  in  the  sehedules  are  not  adapted  to  , 
the  description  of  any  other  premises  than  those 
in  the  occupation  of  the  voter  at  the  time  of  ' 
the  registration,  especially  where  the  eariier  I 
occupation  was  of  premises  in  some  other  | 
parish*  | 

But  we  think  that  the  decision  of  this 
question  ought  not  to  depend  upon  a  critical  ' 
examination  of  the  forms  in  the  schedule,  I 
which  are  inserted  merely  as  examples,  and  | 
are  only  to  be  followed  implicitly,  so  far  aa  the  | 
circumstances  of  each  case  may  admit.  And, 
looking  at  the  whole  scope  and  object  of  the  ' 
different  enactments  relevant  to  this  question, 
we  consider  that  the  appellant's  title  to  have 
his  name  inserted  in  the  list  of  TOters  rested 
upon  his  occupation  of  the  two  houses  in  im- 
mediate  succession,  and  that  he  ought  to  have 
been  registered  for  both  those  houses  the  oc- 
cupation of  which  in  succession  constituted  his 
qualification  to  vote ;  for,  we  think  that  the 
legislature  intended  tliat  the  registration  list 
should  afford  such  information  of  the  nature 
and  situation  of  the  premises  in  respect  of  the 
occupation  of  which  each  person  claimed  a 
right  to  vote,  as  would  enable  the  other  voters 
to  ascertain  bv  inquiry  the  sufficiency  of  the 
occupation  ana  value  of  such  premises :  and 
it  is  obvious,  that,  for  such  a  purpose,  in  casei 
of  successive  occupation,  the  description  of  the 
premises  formerly  occupied  by  the  claimant 
would  be  at  least  as  necessary  as  the  description 
of  the  premises  still  in  his  occupation:  for, 
without  such  information,  it  might  be  difficult 
to  prevent  surprise  and  fraud  on  the  one  hand, 
or  to  avoid  groimdless  opposition  on  the  other. 
And  we  think  the  language  of  the  40th  sectioa 
of  the  statute  6  Vict.  c.  18,  and  of  the  28th 
section  of  the  statute  2  Will.  4,  c.  45,  suf- 
ficiently explicit  to  carry  this  intention  into 
effect. 

We  are  therefore  of  opinion  that  a  descriptioa 
of  all  the  premises  occupied  in  succession 
during  the  twelve  calendar  months  shoukl  be 
inserted  in  the  luit  as  forming  the  voter's  quali- 
fication.    Aud,  as  the  wholt;  object  of  the 
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notice  would  be  defeated  if  the  omisBicm  of  any 
part  nf  «nuh  qnalificacion  conld  be  remedied  at 
the  Court  of  Revision,  we  are  also  nf  opinion 
that  the  addition  of  the  premises  in  West  Street 
to  the  qualification  inserted  in  the  list,  would 
bea  cbanf^e  in  the  description  of  the  qualification 
not  warranted  by  the  provisions  of  the  40th 
Kction,  and  that  the  revising  barrister  was 
rijrht  in  refnsiii|(  to  make  such  alteration,  and 
in  txpung\ng  the  name  of  the  appeUaot  from 
the  list. 

Decision  affirmed. 
Bariiett,  appellant;    Gitbs,  respondent,  M. 
T.  1843. 
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APPE1L8. 

S.  O.  Marquis  of  Westminster  v,  Morrison,  i^tpeal 
S.  O.  The  Sheffield  Canal  Co.  r.  The  Sheffield  and 

Rotherham  Railnray  Co.^  appeal 
S.  a.  Momll  r.  Sutton,  dUio 

Baillie  ▼.  Innea — Ditto  v.  Palmer,  a/^L  pi,  kd. 
S.  O.  G.  ToUock  r.  Hartley,  appeal 
Abated  Benson  r,  Heathorn,  ditto 
CoUiogham  r.  Earl  of  Shrewsbury— Praed  v.  Rl- 
cherds— Ditto  v.  Jerniogbam,  tliito 

Booth  r.  Lightfoot,  ttkto 

Cutta  ▼.  Thodcy,  ditto 

Seihj  (pauper]  v.  Jackson,  ditto 

Heigbington  v.  Grant,  5  causes,  ditto- 
Sherwood  V,  Walker,  dUto 

Bonaer  ▼.  Cox,  ditto  and/ur,  diws. 

Attorney  Gen.  t.  Rickards,  appeal 

Foley  y.  HiU,  ditto 

Fofter  ▼.  Smith,  ditto 

Bote  T.  Stuart,  esnms, 

Jones  ▼.  Howell*— -Ditto  r.  Godsell,  appeal 

Strickland  ▼.  Stricklaod— Ditto  r.  Boyoton — 
Ditto  V.  Strickland,  ditto 

Smith  V.  Heoley,  ditto 

Harard  ▼.  Price— West  r.  Ditto,  ditto 

Brown  ▼.  Bees,  ditto 

Brain  ▼.  Knott,  ditto 

Blackford  ▼.  Kirkpatrick — Oglander  r,  Wil- 
liams—Ditto T.  Eames,  ditto 

Matthew  T.  Brise,  ditto 

Dk.  of  Leeds  ▼.  Earl  Amharst,  ditto^ 

Thompson  r,  Geary,  ditto 

Spalding  ▼.  Kud\Bgrditto 

Hills  r.  Nasb,  ditto 

Millar  v.  Graig,  ditto 

Rickards  v.  Rickards,  dttto 

Sands  ▼.  Finchans,  ditto 

Cochrane  r.  Cochrane— Lord  v.  CoIfIit,  ditto 

Davenport  v.  Bishop,  ditto 

Clifford  T.  Turrell,  ditto 

Parsons  ▼.  Bignold,  ditto 

Forbes  r.  Peacock,  ditto 

Forroan  t.  NeTill,  ditto  and  motitm 

Marqois  of  Hertford  r.  Ld.  Lowtber,  t^ipeal 


ttalU. 

Hilary  Term,  1844. 

Judgment, 

Duke  of  Brunswick  t.  King  of  Hanover,  demurrer 


Pleas  and  Demurrers. 


Stnrtevant  v.  Cheetham,    demarrer  tff  defendant 

Henry  Cheetham  l(  others 
Richardson  v.  Hastings 
First  day  of  Term— A/«/jon«. 

Causes, 
Lnmsden  v.  Morrison 
Howard  v.  Prince — Ditto  v.  StapTeton 
Flower  v.  Hartopp,/«r.  dirs,  and  easts 
Gamble  r.  Gibsou— Ditto  v.  Pearson, /ur.  dirs.  and 

costs 
Richardson  v.  Hortoa — Ditto  v.  Taylor — Ditto  v. 

Earl  of  Derby,  Jkr.  dirs.  and  costs 
Pain  V.  Hughes— Ditto  v.  Tebbutt— Ditto  v.  Bright- 
more,  exceptions 
Chapman  v.  Shillito,  after  motion 
Davis  V.  Prout 

Attorney  Gen.  v.  Cooper's  Co.,/Mr.  dirs,  and  costs 
Dryden  v  Foster— Danson  v.  Ditto,  /ur,  dirs,  and 

costs  aud  supplemental  bill 
Filwards  v.  Harris 

Kendall  v.  Granger, /ur.  dirs,  and  costs 
Burrell  v.  Earl  Egremqnt„;Mrr  heard 
Pope  V.  Gardner 
Turner  v.  Hudson 
Green  v.  Badley— Ditto  v.  Thompson — Ditto  v. 

Ditto,  2nd  cause  day 
Attorney-Gen.  v,  Prettyman— Ditto  t.  Dean  of 

Lmcoln 
Straogeways  v.  Morton 
Fowler  v.  Ward— Buxton  v.  Ditto 
Inman  v.  Whitley— Ditto  v.  Ditto 
Dingwell  Fordyce  v.  Bridges 
Wood  V.  Wood 

Canning  v.  BeU,>Wr.  dirs,  and  costs 
Walklin  v,  Histed,  pro  confesso 
Hil]  V.  Maurice 

Rirchtoldt  v.  Marquis  of  Hertford 
Evans  v.  Brown — Ditto  v.  Adams,/tcr.  dirt*  and  casta 
Short — Donovan  v.  Needbam,  fiw,  dirs^  and  coats 

and  petition 
Merle  v.  Bean,/Mr.  dirs,  and  costs 
Smith  V.  Wyalt— Ditto  v.  Ditto, yi<r;  dirs,  and  eosta 
Heisch  v.  Nimes,/Mr.  dirs.  and  costs 
Attorney-Gen.  v.  Mayor,  Alderman,  and  Burgesses 

of  Leicester 
Smith  V,  Karl  of  Effingbans 
Castle  T.  Eate 
Moore  r.  Farrand 
Attorn«y-Gen.  v.  Day 


Vice  C^tittllat  01  enfiUtilr. 

FLEAS,  DEMUaaEaS,  CAUSES,  AND  PURTIER  IHRBC- 
TIONS. 

Parker  V.  Bolt,  demurrer 

Ward  V.  Weight,  demurrer 

Spreadury  v.  Nicholson;  ditto 

Shoobridge  v.  Woods,  ditto 

St,  Victor  V.  Devercox,  ditto 

Attorney  Gen.  v.  Baines  ^ 

Croft  V.  Waterton— Waterton  y.  Croft 

Farmer  v.  Farmer — Ditto  v.  Ditto 
March  1.  Bentley  v.  Smart 

Beresford  v.  Armagh,  esnms.  and  fur.  dirt, 

I  Graham  v.  Williams,/Mr.  dirs.  part  heard 

I  Cordy  v.  WilUams,  cause 

Wyatt  V.  Dalrymple 

New  Zeahind  Co.  v.  Bamewall— Wright  v. 
Barnewall 
c  n   i  Bowers  v.  Sherman, /icr.  dirs, 
^•'^'  \Dittov.  Nunn,  < 
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S.  O.  Shackell  v,  Duke  of  MArlbro',  re-hearmg 
S.  O.  Foley  y.  HiW, /urtker  direciiotu  and  cosU 

Daris  r.  Beavaa— Wright  t.  Norrij,  ditto 

Curzon  v.  Belvrorth 

WilJiams  v.  Jones 
Sutherland  v.  Abin|pdon,/««r/Arr  directUms  tmd  costi 

Patrick  ▼.  Richards,  diito 

Fisher  ▼.  Gt.  Western  Railway,  ditto 

Whitby  v.  Hu;rhes 

Caffary  y,  Caflfary 

Leslie  y.  Verbeke,yiir/A«r  dire^tiam  and  costs 

Taylor  y.  Haygarth,  ditto 

Murray  y.  Stone 

Attorney  Gen.y.  AUen,/ttr.  dirt,  andcotU 

Simpson  y.  Holt 

Hancock  y.  Harborne 

Bailey  y.  Runcy,/ur/il«r  directiont  and  co*i% 

Cooper  y.  Carrington 

Lee  y.  Leeming 

Smith  y.  Comptoa 

Hill  y.  Sanders 

Smith  y.  Falconer 

Cooke  y.  Smith 

Hardy  y.  Hull 

Dawson  y.  Chappell 

Weliesley  y.  Weilesley,  3  coMuea 

Martin  y.  Maugham  ,/lcr.  dvn,  tmdcoiU 

Attorney  Geo.  y.  Hooke 
March  2.  Dayts  y.  Chanter,  4  tmut* 

London  and  Greenwich  Railway  Co.  y.  Good- 
child,  erceptiotu 
Jan.  12.  Walton  y.  Merry 


Vtcf  €bmttllav  mnigl^t  Sruce. 

CAUSES,  FURTHER  DIRECTIONS,  AND  EXCEPTIONS. 

Day  to  be  named — Proudfoot  y.  Hume — Ditto  y. 
y.  Johnssou 

Dodsworth  y.  Lord  KInnaird,  at  d^*s.  rtq. 

Kyan  y.  Dunn^-Ditto  y.  Galle,  Jurther  direc- 
tiona  andpetn,  p<frt  heard 

Birch  y.  Birch 
Jan.  16.  "EUice  y.  Goodson 
Jan.  12.  Kuse  r.  Lawion,/ur.  dirt,  4-  cost* 

Taylor  y.  Bloorley,  ditto 

fiartlett  y.  Coleman,  ditto 

Bird  y.  Blyth,  ditto 

NEW  CAUSES. 

Haigh  y.  Dixon 
Jan.  25  Garrett  y.  Smith 

Transferred  from  F,  C.  of  England  to  V,  C.  Knight 
Bruce  by  Lord  Chancellor's  order. 
Gough  y.  Andrews 
Reid  y.  Tcrritt 

Booth  y.  Vicars,  fur,  dire,  *  ante 
Wall  y.  Birdsworth 
Swindall  y.  Alsopp 
Westoyer  y.  Chapman 
Jumpsou.  y.  Pitchers— Davis  y.  Jampson— 

Ditto  y.  Pitchers,  exceptions 
Ditto  y.  Ditto,  extnu,  ^fur,  dirs. 
James  y.  Dangerfield,  3  causes,/ur,  dirs,  ^  costs 
$2uicke  y.  Leech 

S  Anzolato  y.  Caldwell,  fur,  dirs,  4-  costs 
/Ditto  y.  Diuo,  ditto 
Pilchody  y.  Caldwell— Ditto  y.  Hcberden— 

Anzolato  y.  Caldwell,  ditto 
Dayis  y.  Lord  Cumbermere,  3  causes,  ditto 
Ravenscroft  y.  Prisby—Ashley  y.  Chauncey, 

exceptivns 
Walbank  v.  O'Brien— Ditto  y.  Ditto— Ditto 

y.  Mar  wood 


Saptc  y.  Ward 
Greenwif  y.  Bromfield 
Burgess  y.  Burgess 

PLEAS,  DEMURRERS,  CAUSES,  AND  FURTHUl 
DIRECTIONS. 

Osborne  y.  Forman,  drft''s  oiffeetiom.  to  icwU  ef 
parties 
J  Sin,  13.  Broad  (pauper)  y.  Robinson 

Tatam  y.  Williama,  2  causes 
Jan.  13.  Bulmer  v.  Allison 
S.  O.  Simes  y.  Hardy— Ditto  y.  Maitefield 
S.O.  Simes  y.  Eyre— Ditto  y.  Mansfield 

Tomlio  y.  Tomlin,  esmns,  if  fur,  dirs. 

Hall  V.  Brown, ytcr.  dirs,  ^T  costs 

Mc  Gregor  y.  Topbara 

Crawford  y.  Fisher, /iir.  dirs,  4r  costs 

Wesicott  y,  Cullyford 

Marsh  y.  Badder 

Walker  y.  Hodson 

Goodchild  r.  Dyer 

Delandier  y.  Mofson 

Moody  y.  Hebberd 

Kay  y.  Wall 

Gordon  y.  Scott 

Radcliffe  y.  Carter 

Jenkins  y.  Scowcroft 

Lowrs  y.  Lowes 

Poole  y.  Mc  Gibbon 

Baker  y.  Harwood,/kr.  dirs,  tf  costs 

Phillips  y.  Phillips,  d^to 

Ellis  y.  Lewis,  ditto/ 

Fletcher  y.  Stevenson,  ditto, 

Lee  y.  Pain,  exceptions,  5  sets 

Emperingham  y.  Short,  exceptions  ^far,  din. 

Churchill  v.  Duke  of  Marlbru',yvr.<»r«.^e««/i. 

WhitUker  v.  Wright,  ditto 

Dresser  y.  Thackwray,  ditto 

NEW  CAUSES. 

Attorney  General  y.  Northcote 

Wyllie  y.  Dickinson,  4  < 

Hardy  v.  Hardy 

Sowerby  y.  Clayton 

Hellyer  y.  Hawkins 
Short— Dobson  y.  Dobson 
Short— England  y.  England 


COMMON  LAW  CAUSE  LISTS, 

ffilarp  Term,  1844. 

NEW  TRIALS 

Remaining  undetermined  at  the  end  of  the  Sittings 
after  Michaelmas  Term,  1843. 

Trinity  Term,  1842. 
Essex— Corporation  of  Colchester  y.  Brooke 

Hilary  Term,  1843. 
Middlesex — Carpne  y.  London  and  Brighton  Rail- 
t         way  Company 
,,  Sexton  y.  Dennes 

London— Hare,  Knt.  y.  Barstow 
„        Bailey  y.  Frieboer 
„        Wood,  Bart,  &  others  v.  Tassell 
„        Evelyn  v.  Chippendnle 

Easter  Term,  1843. 
London— Beckett  &  ors.  y.  Potts 


Cause  tAsts. 
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tierti— Watling  &  anor.,  ezors.  v.  Borwood 
Cimbridgc— Botwell  v.  Clay 
„  Edrupt  V.  Cornwall 

„  Perktrs,  Wo.,  exlrix.  v.  Ranaon 

Norfolk— Doe,  several  demises  of  Starling  &  ors. 
V.  Hillen 
„       Palmer  ▼.  Costerdon 
Oxford — Wharton  r.  Mackenzie 
Worcester — Davies,  Wo.  v,  Vernon  &  anor. 
Gloucester— Hewitt  &  anor.,  ezors.,  &c.  v.  Miller 
LiTer|)ool — Parrar  r.  Deflinne 
Hants— Doe  d.  Crowdery  and  Wife  v.  Way 
Somerset — ^Kennett  and  Avon  Canal  Company  y. 

Great  Western  Railway  Company 
Cornwall — Young  v.  Hitchiogs 
„         Doe  d.  Dary  v.  Gent 
Devon— Alford  r.  Vickery 
LiDcaster — Hargreaves  &  anor.  ▼.  Wood  &  anor. 
Carlisle— The    Queen    r.    Inhabitants    of  Great 

fi  roughton 
Darham — Lamb  &  anor.  v.  Newbiggin  &  anor. 

Trmity  Term,  1843. 

Middiesex— Hasleham  ▼.  Young  &  anor. 

„  Busb  V.  firettall 

Loodon — Wakefield  v.  Newbon  &  anor. 

Alichaeimat  Term,  1843. 

Middlesex— Rogers  ▼.  Brenton 

„  Willougbby,  clerk,  ▼.  Willooghby,  Bt. 

„  Fife  r.  Bomsfield 

„  Daris  t.  Locke  &  ors. 

„  Davis  y.  Locke  &.  ors. 

„  Willougbby,  elk.  v.  Willougbby,  elk. 

Loodon — Belcher  St  ors.  v.  Sambourne 
„       Mercer  v.  Temperley 
„       Wadswortb  v.  Drew 
„       The  Queen  f.  Henry  Bent 
Norfolk — Harrey  v.  Burgess,  exor. 

„        How]ett  and  Wife  y.  Mace  &  anor. 
,,        Beasey  &  anor.  y.  Windham,  Esq. 
„       fierney  y.  Read 
Liocolo— ^The  Queen  y.  Mayor,  &c.  of  Stamford 
Berks— Doe  d.  Major  &  ors.  y.  Cundell 
Oxford — Crupps  y.  Hill 
Stafford — Daniel  y.  Graci^ 
Deron— Bundle  y.  Little  &  anor. 

„       Stamp  y.  Sweetland  &  anor. 
Cornwall — Doe  d.  Keen  y.  Cress  well 
Somerset— Bushell  &  anor.,  assees.,  &c.y.  Wheeler 
Bristol— Todd  6l  anor.  y.  Stewart  &  ors. 
„       Same  y.  Same 
„       Miles  y.  Bough 
Vork— Leeroan  y.  Lloyd 
„      Wilkinson  v.  Lloyd 
„      Fawcett  y.  Feame  and  otbers 
„      Cloogh  y.  Tayler 

„     Aldred  &  ors.,  assees.  ^  &c.  y.  Pearson  &  ors. 
„      Same  y.  Same 
iirerpool — Dixon  y.  Wing 
Essex— Dairies  y.  Clarke 

„      Boucher  v.  Murray 
Sussex — Locke  y.  Pigache 
Surrey — Doe  d.  Angell  y.  Angell 
Doc  d.  Fleming  &  ors.  y.  Pancutt 
Surrey — Le  Grclle  y.  Spalding 
Fiint—Jenkins  y.  Dayies 
Chester— Hanmer  v.  Eyton  &  ors. 

SPECIAL  PAPER 

Fifr  Hilary  Term,  1844. 

Uwis,  executor  y.  Nixon — Demurrer 
Dime  y.  The  Grand  Junction  Canal   Company- 
Special  yerdict 


Chapman  y.  White — -Special  Case 

Karr  v.  Cubitt — Special  Case 

Aspdin  y.  Austen — Demorrcr 

Pitcher  y.  King —  Demurrer 

Doe  d.  Earl  of  Ggremont  y.  Stephen— Special  Case 

Same  y.  Burroughs  &  another— -Special  Case 

Hilton  y.  Lord  Granyille — Demurrer 

Hall  y.  Corporation  of  Swansea — Special  Case 

Eyans  y.  Harlow — Demurrer 

Hobroyd  &  ors.  y.  Reed  &  anor.'^Demiirrer 

Doe  d.  Loyett  y.  Smitb  &  anor. — Special  Case 

Evans  y.  Gwynne,  Clerk— Demurrer 

Robinson  y.  «ore — Demurrer 

Waters  v.  Williams  and  Wife  and  another,  tn  rt- 

;;/rt;iw— Demurrer 
Vice  and  Wife  y.  Giens— Demurrer 
Yates,  a  pauper  y.  Tearle  &  ors.  ditto 
Gunston  y.  Hume — Demurrer 
Beaumont  &  anor.  y.  Sloper  &  ors.— Demurrer 
Markelyne  y.  Gregory— Demurrer 
Ward  y.  Stephenson  &  anor. — Special  Case 
Francis  v.  Steward — Demurrer 
Holmes  y.  Newlands,  Clerk— Demurrer 
Raudle  y.  Daniel — Demurrer 
Doe  d.  Marquis  of  Anglesey  y.  Churchwardens  of 

Rugely — Special  Case 
Robertson  &  anor.  y.  Strath,  Bart.— Demurrer 
Arnaud  y.  Barrow  &  anor.-7Special  yerdict 
Mittelholzer  (who  has  suryived,  &c.)  y.  Fullartom 

— Special  Case 
Bebb  y.  Kingsmill,  Knight— Demurrer 
Doe  d.  Barns  &  ors.  y.  Bams  &  anor.— Special  Case 


Comnuin  ^lexi^ 

Rbmanbt  Papbr  o/HUary  Term,  7  Vict.  1844. 
Enlarged  RuUb. 
To  2nd  day — Wrightson  y.  Newton 
To  3rd  day— Clark  y.  Smith 
To  4th  day— Hodge  y.  Bird 
To  6th  day — Oram  y.  Sherman 

„  Ford  y.  Casse 

Enlarged,  ^i7/y— Johnson  &  ors.,  assignees  &c.  r. 
Shaw  &  anor. 

New  Triab  of  Alichatknas  Term  hut. 

Middlesex— Smart  y.  Nokes 

„  Gardner  y.  Walduck 

„  Gregory  y.  Duke  of  Bronswick  & 

another 
London-Johnson  &  ors.  y.  E? ans  &  anor. 

„        Sinclair  y.  Hannen 

„        Clark  y.  Alexander 

„        Jones  &  anor.  y.  Berger  &  anor. 
Surrey— Kayanah  y.  Gudge  &  anor. 
Wilts— Long,  lun.  y.  Toogood 
Bristol— Wilkins  y.  Bromhead  &  anor. 
Berks— Cooper  y.  Taylor 
Oxon— Walker  y.  Quartermairie 
Gloucester — Smallman  y.  Pollard 

„  Grinnell  y.  Wells 

Stafford— Eyland  &  ors.,  assignees  &c.  y.  Wmdie 

&  ors. 
York— Hudson  y.  Fawcett 
Durham — Grant  (jpU  tarn)  y.  Matthewson  &  anor. 

„         Robson  y.  Jonassolm  &  anor. 
Liverpool— Slcad  y.  Williams  &  ors. 
Notts— Sharp  y.  Hancock 

Cur.  Ad.  VuU. 
Appeal  Cases.     Appeltani'-^IUspomUnt. 
Borough  of  Bradford— Allan  v.  Waterhouse 
Borough  of  Greenwich— Dobson,  Knt.  y.  Jones 
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DRMURRER  PAPRR 


Cf  Hilary  Term,  7  Vict.  1844. 
Thursday     1  Uh  Janaary  \ 
J^*y  }?th       "       '    MutimMinarruiof 

^•r;/  ImH  ::  (     ^^^^ 

Tuesday      16th       ,.      J 

Wednesday  17th       ,,         SjttcUd  ArgumaUt 

Brockbank,  ad.  ▼•  Anderson  dc  anor. 

(partly  heard,  22Qd  Nov.) 
Jackson  r.  Allaway  &  anor. 
Lines  v.  Terreclay,  dcrk 
Alexander  v.  Lord  Huntingtower 
Parker  v.  The  Great  Western  Railway  Company 
Alepson  &  ors.  t.  Rodwell 
Friday  19tb-^;Md«/  Arguments 
VfedntadBy2i%\i-^peeiaiArgMm€ntM 

SPECIAL  PAPER 

f>n-  Hilary  Term,  7  Fiet.  1844. 

Remanbts /rom  Miehaeimat  Term,  1843. 

For  Judgment* 

Catherwood  ▼.  Caslon*  the  younger-^Special  Case 

(heard  2nd  Nor.,  1842) 

Morris  v.  The  Preston  and  Wyre  Railway  Harboar 

and  Dock  Company — Demurrer 

(heard  15th  Nov.,  1843) 
For  Argument 
Smith,  secretary,  &c.  v.  Hopkinsoo — Demurrer 

fTo  stand  over  until  similar  case  disposed 
of  in  the  Court  of  Error) 
Granger  v.  Dacre — Demurrer 
Petly,  deputy  Master,  Ac,  v.  Rose— ditto 
Rowerbank  v.  Baldwin— ditto 
Doe  d.  Pisher  &  anor.  v.  The  Company  of  Propri- 
etors of  the  Grand  Junction  Canal — Special 
Case 
Doc  d.  York  v.  Walker  &  anor.— Special  Verdict 
Perry  and  Wife  v.  Mitchell — Demurrer 
Hutt  &  ors.  V.  Giles— ditto 
Barker  v.  St.  Quintin,  Esq.  &  anor.— ditto 
WatU  V.  Trafford-^itto 
Ridley^  Bart  &  ors.  v.  Whittengbam— ^Utto 

NEW  TRIAL  PAPERS 
For  Hilary  Term,  7th  rict.,  1844. 
For  Argmnent, 
•    Moved  MiekaeimoM  Term,  184.^ 

Croydon — Allard  v.  Kimberly 

„         Wilson  &  anor.  v.  Smrith 
Buckingham — Lord  Clifton  v.  Crowe 
City  of  Norwich^-Stracy  v.  Nelson 
„  Mason  v.  Farnelt 

Chester— Gore  and  Wife  v.  Lloyd 

„  Evans  Vr  Lloyd 

Monmouth — Edwards  v.  Lockett  &  anor. 
Hereford— Doe  d.  Twining  &  ors.  v.  MuscoCt,  Esq. 
Stafford — Christie  &  anor.  v.  Stubbs 

„         Foley  V.  Botfield 

„         Bill  V.  Rocke 
Devises — Gillett  &  anor.  v.  Little 

yy         Munday  v.  John  Bush,  sued  with  ors. 

„         Laodsley  v.  Gierke 
Bridgewater— Doe  d.  Ricketts  v.  Bellinger 
York— Doe  d.  Taylor  v.  Stevenson 

„       Scholey  v.  Walton  &  anor. 
Durham — Laycock  &  ors.  v.  Bolmer  &  ors. 
C.  P.'Durham — Wilkinson  v.  Grey  &  ors. 
Newcastle — Dunford  &  ors.  v.  Prattles 
Liverpool — Smethurst  v.  Taylor  &  ors. 
Lord  V.  Ferrand 


,,  Seymour  &  ors.  v.  Carr 

„  Needham,  on  affidavit  v.  Law,  P.  0. 

„  Fletcher  ft   anor,  assignees  Ac.  r. 

Maniring 
„  Piatt  &  ors.  V.  Young  ft  ors. 

Moved  after  the  4M  day  of  Miekaetmae  Term,  1843. 
Middlesex— Doe  d.  Powel  ft  ors.  v.  Podmore 

„  Vonhollen  v<  Knowlct 

Londoiw-Smith  v.  Slesp 


eCourt  at  WitHiM. 

HUary  Term,  1844. 

The  General  List  ofPetitimu/or  hearing  at  Wed" 
mnuter. 
Smith  V.  Jacob  Rawlings  v.  Rawliags 

Spencer  v.  Shuttlewofth  Dixon  v.  Atkinson 
Phipps  V.  ConlsoB  Hobson  v.  Wood 

Smart  v.  Feaver  Barratt  v.  Barratt 

Kiliick  V.  Killlcl^  Devauz  v.  Potter 

Smith  V.  Feaver  Morrell  v.  Dewe 

Hoole  V.  Hoole  Phelps  v.  Phelps 


ADMISSION  OF  SOLICITORS  IN 
CHANCERY. 

Ant  gentlemaii  already  admitted  in  either 
of  the  Courts  of  Common  Law,  may  be 
sworn  and  admitted  a  solicitor  of  the  Conn 
of  Chancery  on  any  Friday  during  Term,  at 
the  Rolls  Court,  Westminster,  at  three 
o'clock. 

The  admission  in  the  Common  Lav 
Court  must  be  left  atthe  Secretary's  Office, 
Rolls  Yard,  Chancery  Lane,  on  the  prerioos 
day,  between  the  hours  of  10  and  2. 

By  Order  of  the  Mastbe  of  tbk  Rolle. 

10th  January,  1844. 


COMMON  LAW  SITTINGS. 
Hilary  Term,  1844.. 

eircfiequf  r  of  ^Itni. 

Friday Jan.  12  Peremptory  Hiper. 

Weduesday  ....^.  17  Special  Paper. 

Thursday 18  Circuits  chosen. 

Saturday  ...  r ... .  20  Crown  Cases. 

Monday 22  Special  Paper. 

Tuesday    23  Errors. 

Wednesdiy 24  Special  Pisper. 


THE  EDITOR'S  LBTfER  BOX. 

A.  B.  need  not  go  through  an  elamina- 
tioD  f  nor,  in  case  be  has  abstained  from  prac- 
tising, will  the  Cautt  require  him  to  pay  the 
duty  on  the  certificates  be  did  not  renew. 

A  full  defence  of  the  Six  Clerks'  Act,  and 
the  Compensations  under  it,  will  probably  ap- 
pear next  week. 

The  communication  of  G.  A.  is  accepuble. 


Eht  ftegal  ONiserb^r* 


SATURDAY,  JANUARY  20,  1844. 


'  ■  ■    **  Quod  mag  is  ad  NOf 
Pertinet,  et  oetcire  malam  «at,  agitautus. 


HoraT* 


MODE  OF  DEFRAYING  THE  EXPENSE 
OF  THE  JUDICIAL  ESTABLISHMENT. 

^Te  this  week  resume  the  consideratibn  of 
Bomc  of  those  subjects  which  eithet  will  or 
shoiild  engage  the  attention  of  Parliament 
in  the  ensuing  session ;  and  we  shall  con- 
fine our  observations  on  the  present  occa- 
sion to  a  matter  to  which  we  have  already  re- 
peatedly adverted— we  mean  the  proper 
lund  out  of  which  the  expense  of  the  ju- 
dicial establishment  of  this  country  should 
come. 

It  will  easily  be  remembered  that  there 
is  a  material  difference  in  this  respect  be- 
tween the  Common  Law  Judges  and  the 
Equity  Judges.  UntU  Very  recently  the  sa- 
laries of  the  Common  Law  Judges  were 
paid  by  the  crown  out  of  the  civil  Ust.  At 
the  accession  of  William  the  Fourth  the 
dvil  list  was  relieved  from  the  expenses 
▼hich  had  no  immediate  connection  with 
the  royal  dignity  or  personal  comfort  of  the 
sovereign,  but  which  belonged  rather  to 
the  ciwl  goTemment  of  the  state;  and 
among  other  things  the  salaries  of  the 
Judges  were  charged  on  the  consolidated 
fund.*  But  a  different  course  has  been 
adopted  with  respect  to  the  Judges  of  our 
Equity  Courts,  and  more  especially  of  late 
years.  By  the  stat.  6  Geo.  4,  c.  84,  the 
salary  of  the  Master  of  the  Rolls  is  fixed  at 
7000/.,'»  and  that  of  the  Vice  Chancellor  of 
England  at  6000/.  a  year ;  but  these  sums, 
or  at  all  events  any  augmentation  given  by 

•  I  Wio.  4,c.  25;  and  I  &  2  Wm.  4,  c  20. 

^  The  rcDta  of  the  Rolls  estate,  by  which 
the  Master  of  the  Rolls  was  formerly  remuue. 
rated,  are  now  given  up  to  the  crowu. 
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this  act,  are  directed  to  come  out  of  th6 
consoHdated  fund.  But  by  the  act  2  &  3 
Wm.  4.,  c.  122,  which  placed  the  salary 
of  the  Lord  Chancellor  on  a  different  foot- 
ing from  that  which  it  previously  occupied, 
although  the  objectionable  system  of  sup- 
porting the  chief  Judge  in  Equity  out  of  the 
payments  of  fees  by  his  suitors  was  to  soma 
extent  fdtered,  yet  it  was  enacted  that  he 
should  receive  10,000/.  a-year  out  of  the 
Suitors'Fund  (s.  5.).  By  the  recent  act  for 
appointing  two  new  Vice  Chancellors,  5  Vict, 
c.  5,  s.  35,  the  salaries  of  both  the  Vice 
Chancellors  of  these  offices,  and  of  the 
Master  transferred  from  the  Exchequer 
(Mr.  Richards),  are  all  imposed  on  the 
Suitors'  Fund.  The  large  amounts  which 
are  thus  fixed  by  these  various  acts  on  the 
Suitors'  Fund  and  the  Suitors'  Pee  Fund 
have  been  given  at  length  in  a  recent  num- 
ber.« 

Now  we  very  much  object  to  this  plan  of 
raising  the  etpenses  of  the  judicial  esta- 
blishment of  the  Court  from  the  pockets  of 
the  suitors,  either  out  of  their  capital  in 
the  possession  of  the  Courts  or  still  more 
out  of  fees  paid  by  them.  All  charges  of 
professional  men,  all  payments  to  attor- 
neys and  barristers,  should  properly  fall  on 
the  suitor :  the  cause  or  action  should  be 
properly  placed  before  the  Court  for  adju- 
dication ;  but  when  this  is  done,  the  liti- 
gating parties  have  done  all  that  should  be 
required  of  them:  The  Judge  should  be 
paid  entirely  by  the  state  ;  it  is  the  busi- 
ness of  the  state  to  find  a  Judge ;  and  while 
it  takes  from  us  a  great  part  of  our  pro- 


c  See  anttf,  pp.  152,  153. 
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perty  in  the  shape  of  taxes  anfil  impositions, 
it  is  hound  to  adjudicate  over  the  right  to 
the  residue.  In  what  way  does  the  Judge, 
so  far  as  his  salary  is  concerned,  differ  from 
any  other  officer  of  state  who  is  now  paid 
hy  the  pubUc — fronuthe  genraal  officer, 
^m  the  admind,  or- from  the  minister? 
The  soldier  or  the  sailor  fights  for  his  fellow- 
citizens  if  necessary,  and  the  minister  car- 
ries on  the  business  of  the  state,' and  the 
Judge  decides  according  to  the  law  of  the 
land  on  the  lives,  the  liberty  and  the 
property  of  the  whole  of  the  community. 
Why  should  there  be  any  difference  in 
his  mode  of  payment?  The  Judge,  in 
deciding  on  particular  causes,  and  thus 
marking  out  the  boundaries  of  rights  or 
of  property,  is  not  simply  benefiting  the 
person  in  whose '  favour  he  decides,  but 
the  whole  community,  whose  interest  he 
}a  in  fact  protecting ;  and  when  he  sends 
a  felon  to  imprisonment  or  banishment, 
or  the  scaffold,  he  is  not  avenging  the 
injury  infficted  on  the  particuhur  occa- 
sion for  which  the  felon  is  condemned,  but 
he  is  conferring  a  general  benefit  on  society, 
and  a  particular  one  on  every  indiridual 
;member  of  it  who  might  have  been  a  sufferer 
from  the  crime  which  is  punished.  It  is 
most  just,  therefore,  that  the  expense  of 
.administering  justice  should  be  a  charge  on 
the  revenue  of  the  state,  leried  from  every 
one  of  its  members  who  pay  it,  and  thus 
falling  very  lightly  on  each,  instead  of 
weighing  down  sometimes  to  the  earth  the 
unhappy  suitor  who  must  go  to  law.  We 
hope  then  to  see  this  great  principle  gene- 
rally recognised,  and  carried  into  practice. 
We  should  like,  in  the  first  place,  to  see  a  fair 
statement  of  the  expense  of  the  whole  judi- 
cial establishment,  as  we  are  persuaded  that 
our  readers  would  be  Surprised  at  its  reason- 
ableness. Perhaps  some  of  the  ministerial 
officers  of  our  courts  of  justice  might  still 
be  fairly  paid  by  means  of  some  moderate 
scale  of  fees ;  but  aU  the  Judges,  and  all 
persons  filling  judicial  situations,  should  be 
paid  out  of  the  public  purse.  We  cannot 
conclude  this  article  better  than  in  the 
words  of  the  present  Master  of  the  Rolls, 
who  has  repeatedly  urged  the  adoption  of 
this  principle  on  the  legislature. 

"  In  his  opinion,"  said  Lord  Langdale, 
in  the  House  of  Lords,  on  the  22d  day 
of  May  last,  "all  the  expenses  of  admi- 
nistering justice,  the  salaries  of  the  judges 
and  other  officers,  ought  to  be  borne  by  the 
country  at  large,  and  not  by  fees  levied 
upon  suitors.  The  object  of  this  bill  and 
of  previous  bills  was  to  collect  a  revenue 
from  the  fees,  th&  surplus  of  which,  after 


paying  salariefi  and  compenaatioDa  wis  paid 
into  the  consolidated  fimd. 

It  appeared  from  an  account  of  the  re- 
ceipts and  payments  under  the  7  W.  4,  c.  4, 
and  1  Vict.  c.  30,  for  four  years,  ending  tbe 
1st  January,  1842  ;  that  the  receipts  from 
the  three  Courts  of  Common  Law  amounted 
to  279,427/.,  out  of  which  was  paid  in  sa- 
laries, compensations,  and  office  expenses, 
158,713/.,  the  surplus  paid  into  the  Ex- 
chequer being  120,714/.  He  thought  that 
the  "whole  sum  of  279,000/.  was  revenue ; 
but  at  least  the  surplus  of  120,000/.,  was 
revenue,  which  he  thought  waa  improperly 
leried  upon  suitors  in  courts  <^  jnatice. 
He  thought  it  desirable  that  their  loraships' 
attention  shuold  be  directed  to  this  subject, 
though  it  was  not  his  intention  to  oppose 
the  present  bill. 

"He  might  be  asked  how  it  waa  that, 
holding  the  opinions  he  professed,  he  bad 
approved  of  various  regulations  which  had 
taken  place  in  the  Court  of  Chancery! 
His  answer  was,  that  he  considered,  these 
reforms  of  the  greateat  importance,  and  sa 
it  was  necessary,  in  making  them,  to  proride 
for  the  salaries  of  the  officers,  and  compen- 
sation to  various  parties,  and  understanding 
that  no  money  for  these  purposes  would  be 
advanced  by  the  government,  he  considered 
it  better  for  the  suitors  of  the  Court  of 
Chancery  to  bear  the  burden  of  these  com- 
pensations for  a  limited  time,  rather  than  be 
deprived  of  the  advantages  of  the  reforms. 

The  Lord  Chancellor  entirely  agreed  with 
the  noble  and  learned  lord  in  principle.  Rs 
did  not  go  so  far  as  to  say,  that  the  govern- 
ment should  bear  the  burden  of  aU  these 
charges,  but  he  thought  that  when  the 
amount  of  fees  received  by  the  Exchequer 
exceeded  the  charges,  the  surplus  should  be 
applied  to  reduce  the  amount  of  the  fees 
payable  by  the  suitors,  and  he  had  no  doubt 
that  this  course  would  be  pursued  whenever 
there  waa  a  surplus.  He  must,  however, 
observe  that  the  cbairges  had  not  been  in- 
creased to  the  suitors  on  account  of  tbe 
reforms  in  the  Court  of  Chancery^  and  there 
was  a  favourable  prospect,  aa  far  as  the 
suitors  were  concerned,  that  the  fees  would 
be  reduced,  as  the  payments  for  compensa- 
tion ceased. 


A  NEW  COMMON  LAW  COURT. 

Thb  rumour  to  which  we  alluded  last  week 
has  assumed  a  more  substantial  shape,  as  it 
is  now  confidently  sUted  |ihat  it  is  the  in- 
tention  of  the  government,  early  in  thf 
ensuing  session,  to  propose  the  establish- 
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flMtUTt  Hew  Comndn  hsw  Ctuvaii  to  be 

attached  to  the  Court  of  Queen's  Bench* 
and  to  dispdee  of  the  Crown  buameaa^  and 
thus  to  ease  tbe  dbj[iateli  of  the  oilril  busiw 
ness  of  that  court,  and  the  general  bnaineaa 
of  the  cirottit;  '  It  ib  prop<Mied  to  have  two 
Jadgdi  only,  one  chief  and  one.  puisne: 
a&d  we  hftTB  even  heard  the  names  of  the 
new iitdgea  mentioned;  hat  this  ia  prema- 
tare.  We  fedao  hear  that  the  Court  of  Com- 
mon Pleaa  ia  again  to  be  thrown  open  to 
the  Whole  bar. 


THE  LAW  OF  JOINT  STOCK 
COMPANIES. 

WHAT  COMPAKIBS  ARB  ILLBGAL. 

Wk  bate  repeatedly  endeavoured  to  shew  that 
there  has  been  a  ^adual  disposition,  both  in 
coorts  of  law  and  equity,  to  relax  the  former 
strict  rules  of  law  «nth  respect  to  joint  stock 
companies,  and  rather  to  support  these  insti* 
tatioDs  fhr  cet^^  purposes,  than  to  Qiscoon- 
taumce  them,  as  was  done  m  the  days  of  Lord 
CUenl)on>ugh  and  Lord  Bldon;  as  a  further 
iNastratioa  of  this  we  shall  call  oar  reader's  at- 
tention to  the  case  of  G'trrerd  ?.  Hardey^  3 
Dowl.  N.  ^.  51,  which  was  an  action  of  a#- 
Ump$it  for  money  lent,  and  th6  defendant 
pleaded  that  th^  plaintftiT,  the  defendant,  and 
other  pervonSy  did  illegally  asaodate  tof(«ther  in 
aterttin  illefffa)  project  dnd  undertaklnff,  tend- 
bg.to  the  comuion  ^ievance  of  the  aUbjects  of 
the  Queen;  that  the  plaintiff,  the  defendunt,  and 
otliers  did  act  aa  a  corporate  bod  v,  and  pretend 
to  be  a  trading  corporation,  anci  did  also  pre- 
tend to  raise  and  transfer  stock,  and  to  assign 
sad  transfer  shares  in  such  stock  without  lefi^al 
tutlmrity.  ftc. ;  aad  the  plaintiff,  well  knowing 
the  premises  for  the  furtherinir  and  counte« 
Bsadng  of  iuch  illegal  updertakini^,  lent  and 
sdranced  the  money  in  the  declaration  nnen- 
ii(med,and  that  the  defend«»t  applied  the  same, 
with  the  privity  and  assent  of  the  plHiiititf,  for 
furthering  and  aiding  the  association.  Repli- 
cation, that  the  plaintiff,  defendant,  and  other 
persons,  did  not  associate  together  In  the  said 
aadertaking,  and  did  not  act  and  pretend  modo 
*t/vrmi^c.  The  question  in  this  cause  was  the 
lenity  of  the  company,  which  was  a  company 
odled"  The  Limerick  Marble  and  Stone  Com- 
pany." nA(/tf/,C.  J.,  in  delireringfjudf^ment,  said, 
"  the  plea  is  framed  upon  the  very  words  of  the 
ttat.  6  Geo.  1.  c.  18,  s.  19,  (»he  Bubble  Act). 
It  states  that  the  plaintiff,  and  defandant,  and 
others,  did  illegally  associate  themselves  to* 
Itether  in  aa  illegal  undertaking,  project  and 
sttempt,  tending  to  the  common  nuisance,  pre- 
jadice  and  inconvenience  of  the  subjects  of  our 
Udy  the  Queen  in  ;;eneral,  and  great  numbers 
of  them  in  their  trade  atid  commerce.  It  is 
obvioas  that  if  the  i^lea  had  stopped  here,  such 
t  ^eral  aHcgatioa  of  an  illegal  association 
vouhl  Hot  have  been. auAeieRl,  even  if  the  sta- 
tnte  above  referred  to  had  been  still  iuforce 


and  onrepaaM;  and  eonc^aently  the  plea 

proceeds  to  describe  the  particular  illegal  as^ 
sociatton  intended,  and  alleges  it  to  consist  in 
this  :  that  the  plaintiff,  the  defendant,  and 
those  other  persons  did  act  as  a  corporate  body, 
and  pretend  to  be  a  irading  corporation  under 
the  name  and  style  of  *'  The  Limerick  Marble 
and  8cone  Company,"  and  did  also  then  pre- 
tend to  raise  and  transfer  stock  in  the  said 
company,  and  that  the  said  stock  consisted  of 
60,000/.dividedintofive  hundred  shares  of  100/., 
and  did  pretend  to  transfer  and  asiisrn  shares  in 
such  stock,  without  legal  authority  by  act  of 
parliament,  charter  from  the  Crown,  or  letters 
patent  under  the  Great  Seal,  or  by  any  lawful 
authority  whatsoever  to  warrant  such  actinfir  as 
a  corporate  body,  or  the  r«iising  of  transferrable 
stocks,  or  the    transferring    shares    therein. 
Now,  assuming  for  the  sake  of  argument  that 
this  description  would  have  been  sufficient  to 
bring  the  case  within  the  statute,  yet  as  that 
clause  of  the  statute  has  been  so  repealed  bf 
the  6  Geo.  4,  c*  91 ,  the  i^uestion  becomes  this*, 
whether  such  anilleUiil  assotiation  is  described 
on  the  face  of  this  plea  as  to  constitute  at 
common  law  a  nuisance,  and  to  be  indictable 
as  such  ?  The  raisin)(  and  transferrin?  stock  in 
a  company  cannot  be  held,  in  itself,  an  offence 
at  coinmon  law;  such  species  of  property  wai 
altogether  unknown  to  the  law  in  ancient  times, 
nor,  indeed,  was  it  in  usage  or  practice  until  a 
short  period  antecedent  to  the  passing;  of  the 
statute,  as  is  evident  from  the  preamble  of  the 
I8th  section,  which  recites  that  it  is  notorious 
that  these  projects  and  undertaking's  which  it 
is   the  object  of  the  clause  to  put  down,  had 
been  contrived  and  practised  within  the  29th 
of  June,  1718,  evidently  shewing  that  the  act 
waa  looking  to  some  grievance  of  late  intro- 
duction ;  and  as  that  clause  has  been  repealed, 
we  find  no  authority  for  holdini(  that  an  alle- 
gation that  the  parties  raised  and  transferred 
stock  is  simply,  and  per  se,  without  any  state- 
ment of  the  mode  by  which  it  injures  or  de- 
frauds the  public,  An  indictable  offence  at  com- 
mon law.    It  is  not  even  stated  that  this  tor|k 
place  and  was  carried  on  in  England,  or  within 
the   Queen's  dominions,  which  would  teem 
from  the  preamble  to  the  ISth  section  to  have 
been  necessary  at  least   to  constitute  any  of- 
fenire  under  that  statute.     The  case  of  />tf. 
vernier  v.  Fellowx,  b  Bin?.  248 ;  10  B.  &  C. 
826 ;  1  CI.  &  F.  39,  has  been  cited,  and  relied 
on  as  an  authority  in  point,  that  the  mere 
presuminic  to  act  as  a  corporation  is  of  itself 
alone  an  illegal  act  and  indictable.  It  should  be 
observed,  however,  that  the  plea  in  that  case 
did  not  sUte  simply  the  fact  of  the  formation 
of  a  pretended  corporate  body,  but  the  for- 
mation of  it  for  a  purpose  confessedly  illegal, 
viz.,   the  purpose  of  enjoying  the  benefit  of 
certain  letters  patent,  by  the  condition  annexed 
whereto  the   letters  patent  were  to  become 
voidy  if  aasigned  to  more  than  fire  persons  i  aud 
this  is  the  precise  ground  upon  which   the 
judgment  was  affirmed  both  in  the  Court  of 
Qtieen's  Bench,  and  in  the  iHouse  of  Lords. 
Not  to  mention  also  that  in  the  plea  of  the  de- 
fendant In  that  case  so  luach  of  the  detail  and 
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of  the  manag^ement  of  the  pretended  compftny 
was  stated,  as  miieht  perhaps  be  soflScient  to 
shew  a  project  which  would  necessarily  ope- 
rate to  the  fraud  and  deceit  of  the  whole  of 
the  kingdom." 

A  case  may  happen  in  which  the  jfovemtng 
body  of  a  joint  stock  company,  or  the  partners 
of  a  firm,  may  so  unite  ivitb  a  stranger  in  prac- 
tising a  fraud  against  the  company  for  whom 
thtfy  act,  as  to  entitle  the  company  to  repudiate 
snch  acts,  and  to  be  relieved  against  ibem. 
Fiirere  t.  Pike,  8  Clark  &  F.  662. 


ORDERS  FOR  THE  EXAMINATION 
OF  SOLICITORS. 

IZth  January,  1844. 

Whbekas  by  section  17  of  the  statute  Q^7 
Victoria,  c.  93,  it  was  enacted,  ''that  it 
shall  be  lawful  for  the  Master  of  the  Rolls, 
and  he  was  thereby  authorized  and  required, 
before  he  should  admit  any  person  to  be  a 
solicitor,  to  examine  and  inquire  by  such 
ways  and  means  as  he  should  think  proper, 
touching  the  fitness  and  capacity  of  such 
person  to  act  as  a  solicitor,  and  for  that 
purpose  from  time  to  time  to  appoint  such 
persons  as  Examiners  and  to  make  such 
orders  and  regulations  for  conducting  such 
examination  as  he  should  think  proper ;  and 
if  the  Master  of  the  Rolls  should  by  such 
Examination,  or  by  the  certificate  of  such 
Examiners  be  satisfied  that  such  person  was 
duly  qualified  to  be  admitted  to  act  as  a  so- 
licitor, then,  and  not  otherwise,  the  Master 
of  the  Rolls  should  and  he  was  thereby  au- 
thorized to  administer  or  cause  to  be  admi- 
nistered to  such  person  the  oath  thereinafter 
directed  to  be  taken  by  solicitors  in  addition 
to  the  oath  of  allegiance,  and  after  such 
oaths  taken  to  cause  him  to  be  admitted  a 
solicitor  in  the  Court  of  Chancery,  and  his 
name  to  be  enrolled  as  a  solicitor  in  such 
court." 

And  whereas,  in  order  to  carry  the  said 
statute  into  effect,  so  far  as  relates  to  the 
admission  of  solicitors  in  the  High  Court  of 
Chancery  in  England,  it  is  expedient  that 
provision  be  made  for  securing  an  eflPectual 
examination  and  inquiry  touching  the  fit- 
ness and  capacity  of  persons  applying  to  act 
as  solicitors  in  such  Court, — 

It  is  ordered  by  the  Right  Honorable  the 
Master  of  the  Rolls,  that  no  person  who 
shall  not  have  previously  been  admitted  an 
attorney  of  the  Court  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer,  or  one  of 
them,  shall  hereafter  be  admitted  to  take  the 
oath  by  the   said  statute  appointed  to  be 


taken  by  persons  applying  to  act  as  soUcitois 
in  her  Majesty's  High  Court  of  Chancery  in 
England,  except  upon  prodoction  of  a  cer- 
tificate in  writing  to  the  puiport  or  effect 
hereinafter  mentioned. 

And  it  is  further  ordered,  that  every  per- 
son who  has  not  previously  been  admitted 
an  attorney  as  aforesaid,  shall  before  he  be 
admitted  to  take  the  oath  required  to  be 
taken  by  persons  applying  to  be  admitted 
as  solicitors  as  aforesaid,  undergo  an  exam- 
ination touching  his  fitness  and  capacity  to 
act  as  a  solicitor  of  the  said  Court  of  Chan- 
cery ;  and  that  twelve  solicitors  of  the  same 
Court,  to  be  appointed  by  the  Master  of  the 
Rolls  in  each  year,  shall  be  Examinen,  for 
the  purpose  of  examiningandinquiringtoucb- 
ing  the  fitness  and  capacity  of  every  such  ap- 
plicant for  admission  as  a  solicitor ;  and  that 
any  five  of  the  said  Examiners  shall  be  compe- 
tent to  conduct  the  examination  of  such  ap- 
plicant ;  and  that,  if  the  said  Examinen,  or 
the  major  part  of  them,  shall  be  satisfied  of 
the  fitness  and  capacity  of  the  applicant 
to  act  as  a  solicitor,  then  the  said  Exami- 
ners, or  the  major  part  of  the  said  Exami- 
ners, shall  give  him  a  certificate  under  their 
hands,  testifying  such  fitness  and  capacity: 
and  such  certificate  shall  be  in  force  until 
the  end  of  the  term  next  but  one  foUowing 
the  date  thereof,  and  no  longer,  unless  the 
time  shall  be  specially  extended  by  order  of 
the  Master  of  the  Rolls. 

And  it  is  further  ordered,  that  tiie  En- 
miners  so  to  be  appointed,  shall  conduct  the 
said  examination  under  the  regulations  to 
be  first  submitted  to,  and  approved  by,  the 
Master  of  the  Rolls. 

And  it  18  further  ordered,  that  in  case 
any  person  shall  be  dissatisfied  with  die 
refusal  of  the  said  Examiners  to  grant  such 
certificate,  he  shall  be  at  liberty  to  apply 
for  admission  by  petition  in  writing  to  the 
Master  of  the  Rolls,  upon  which  no  fee 
shall  be  received,  and  which  petition  shall 
be  heard  by  tiie  Master  of  the  Rolls  at  such 
time  as  he  ahall  appoint ;  and  the  Master 
of  the  Rolls  shall,  upon  hearing  thereof, 
make  such  order  as  to  him  shall  seem  meet. 

And  it  is  further  ordered  that  such  exami- 
nation as  aforesaid  shall  be  held  in  the  ball 
or  building  of  the  Incorporated  Law  Society 
of  the  United  Kingdom,  in  Chancery  Lane, 
on  such  day  or  days  as  the  said  Examiners 
shall  appoint ;  and  that  any  )f)er8on  not  pre- 
viously admitted  an  attorney  of  the  Courts  of 
Law  aforesaid,  or  one  of  them>and  desirous 
of  being  admitted  a  solicitor  of  the  said 
Court  of  Chancery  shall,  six  days  at  least 
before  the  commencement  of  the  term  next 
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])recediiig  the  tenn  ia  or  «m  of  -which  he 
shall  propoee  to  be  admitted  a  solicitor  as 
aforesaid,  cause  to  be  delivered  at  the  Secre- 
tary's Office  in  the  Rolls  Yard,  and  at  the 
Hal]  of  the  said  Incorporated  Law  Society, 
a  notice  in  writing  signed  by  himself,  con- 
taining a  statement  of  his  then  place  of 
abode,  and  the  name  or  names,  and  place  or 
places  of  abode  of  the  person  or  persons 
with  whom  he  has  served  as  an  articled 
clerk  during  the  continuance  of  his  articles 
of  clerkship,  and  containing,  in  addition 
thereto,  a  statement  of  his  place  or  places 
of  abode,  and  service  for  the  last  preceding 
twelve  months :  and  the  Under  Secretary  of 
the  Master  of  the  Rolls  shall  reduce  all  such 
notices  into  an  alphabetical  list,  under  con- 
venient heads,  and  ahall,  on  or  before  the 
first  day  of  the  said  preceding  term,  affix 
such  list  on  some  conspicuous  place  within, 
and  on  the  outside  of  the  Secretary's  Office 
in  the  Rolls  Yard,  the  Public  Office,  the 
Registrars*  office,  and  the  office  of  the  Clerks 
of  Records  and  Writs;  and  the  said 
Undersecretary  shall  also, at  the  time  afore- 
said, furnish  the  secretary  of  the  Incorpo- 
rated Law  Society  of  the  United  Kmgdom 
with  a  copy  or  copies  of  the  said  list. 

BBKEWAL  OV  ANNUAL  CEBTIFICATSS. 

And  whereas,  by  section  25  of  the  said 
statute  it  was  enacted,  that  if  any  solicitor 
shall  neglect  to  procure  an  annual  stamped 
certificate  authorising  him  to  practise  as 
inch,  within  the  time  by  law  appointed  for 
that  purpose,  then  and  in  such  case,  the 
Registrar  of  Attorneys  and  Solicitors  shall 
not  afterwards  grant  a  certificate  to  such 
solicitor  without  the  order  of  the  Master  of 
the  Rolls  to  issue  such  certificate. 

And  whereas  it  is  expedient,  that,  upon 
the  application  of  a  solicitor  so  haying  neg- 
lected to  procure  an  annual  stamped  certifi- 
cate, the  Master  of  the  RoUs  should  have 
means  of  inquiring  as  to  the  circumstances 
under  which  he  discontinued  to  practise, 
sad  88  to  his  conduct  and  employment  dur- 
ing the  time  of  such  discontinuance : — 

It  is  therefore  further  ordered,  that  the 
petition  for  such  order,  and  the  affidavit  in 
npport  thereof,  shall  contain,  in  addition  to 
the  particulars  now  required,'  a  statement  of 
the  place  or  places  of  abode,  and  of  the  oc- 
cupation of  the  party  applying  duiing  the 


*  The  petition  and  affidavit  should  contain 
a  statement  of  the  time  when  the  applicant  was 
admitted  ai  a  solicitor ;— how  lon^  he  prac- 
tucd;— ihc  reason  of  his  ceasinf?  to  take  out 
bis  certificate  ;-»»8&d  whether  he  has  or  not 
practised  since. 


last  preceding  year,  and  shall  be  left  six  days 
at  least  previous  to  the  first  day  of  term; 
and  that  the  party  applying  shall,  at  tiie  same 
time  enter  or  cause  to  be  entered  in  a  book 
to  be  kept  for  that  purpose  by  the  Under 
Secretary  of  the  Master  of  the  Rolls,  his 
name  and  plaee  or  places  of  abode  for  the 
last  preceeding  twelve  months. 

And  it  is  ordered,  that  the  order  for  the 
granting  the  certificate  to  any  person  so 
applying  shall  not  be  drawn  up  till  the  day 
after  the  term  previous  to  which  such  peti* 
tion  and  affidavit  shall  have  been  left  with 
the  Secretary  of  the  Master  of  the  Rolls. 
unless  the  Master  of  the  Rolls  shall  other* 
wise  order. 

And  it  is  ordered,  that  the  foregoing  or- 
ders be  entered  with  the  Registrar  of  the 
Court  of  Chancery. 

Lanodalb,  M.  R. 


ORDER  APPOINTING  EXAMINERS. 

ISM/on,  1844. 

Whbbbas  by  an  order  made  by  the  Right 
Honourable  the  Master  of  the  Rolls  on  the 
1 3th  day  of  Jan.  1844,  it  was  (amongst 
other  things)  ordered,  that  every  person  who 
had  not  previously  been  admitt^  an  Attor- 
ney of  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  or  one  of  them, 
should  before  he  be  admitted  to  take  the 
oath  required  by  the  stat.  6  and  7  Vic.  c.  73, 
to  be  taken  by  persons  applying  to  act  aa 
solicitors  of  the  High  Court  of  Chancery, 
undergo  an  examination  touching  his  fitness 
and  capacity  to  act  as  a  solicitor  of  the 
said  Court  of  Chancery;  and  that  twelve 
solicitors  of  the  same  Court,  to  be  appointed 
by  the  Master  of  the  RoUs  in  each  year,  be 
Examiners  for  the  purpose  of  examining  and 
inquiring  touching  the  fitness  and  capacity 
of  every  such  applicant  for  admission  as  a 
solicitori;  and  that  any  five  of  the  said  Ex- 
aminers should  be  competent  to  conduct 
the  examination  of  such  applicant. 

Now  in  furtherance  of  the  said  order,  the 
Right  Honourable  the  Master  of  the  Rolls 
is  hereby  pleased  to  order  and  appoint 
that  Michael  Clayton,  Robert  Riddeli  Bay- 
ley,  Thomas  Clarke,  George  Frere,  Edward 
Lawford,  William  Lowe,  Robert  Wheatley 
Lumley,  Thomas  Metcalfe,  Edward  Rowland 
Pickering,  John  Innes  Pocock,  John  I'ees- 
dale,  and  Richard  White,  solicitors,  be  ex- 
aminers until  the  thirty*  first  day  of  Decem- 
ber, 1844,  to  examine  every  person  (not 
having  been  previously  admitted  an  attorney 
of  the  Courts  of  Queen's  Bench,  Common 
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Pleas,  un4  Ej^cb^quer,  or  one  of  them)  who 
stmll  apply  %o  be;  ad^itt^d  a  solipkor  of  the 
said  Court  of  Ghancerj,  touching  bin  fitoe^q 
and  capacity  to  act  as  a  sofidtor  of  the  wd 
pourt :  And  the  Master  pf  the  Rolls  doth 
direct  that  the  s^d  ^xai^inerf  shall  conduct 
the  elimination  of  eyery  such  applicant  as 
aifbresaid,  in  the  nmnner,  and  to  th^  ^^r 
tei^t  pointed  out  by  the  fai4  order  pf  the 
13th  day  of  January,  1944,  and  the  regu- 
lations to  be  approved  by  his  Lordship  iQ 
reference  thereto,  i^nd  in  no  other  manner, 
and  to  no  further  extent. 

Lang9als»  M.  R. 


REGULATIONS  FOR  THE  EXAMI- 
NATION OF  SOLICIORS. 


loth  Jan.  1844. 
Whbrbas  by  an  order  of  the  Right  Ho- 
nourable the  Master  of  the  Bolls  made  on 
the  13th  day  of  Japuary,  1844,  it  was 
ordered,  that  no  person  who  should  not  have 
been  previously  admitted  an  attorney  of  the 
Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer, or  one  of  them,  should  thereafter 
be  admitted  to  take  the  oath  by  the  statute 
of  the  6  &  7  Vic.  c  73,  appointed  to  be 
taken  by  persons  applying  to  act  as  solici- 
tors in  her  Majesty  s  High  Court  of  Chan- 
cery in  England,  except  upon  production 
of  a  certificate  in  writing  to  the  purport 
or  effect  thereinafter  mentioned :  And 
it  was  further  ordered,  that  every  person 
who  had  not  previously  been  admitted 
an  attorney  as  aforesaid,  should,  before 
he  be  admitted  to  take  the  oath  re- 
quired to  be  taken  by  persons  applying  to 
be  admitted  as  solicitors  aforesaid,  undergo 
an  examination  touching  his  fitness  and  ca- 
pacity to  act  as  a  solicitor  of  the  said  Court 
of  Chancery.  And  that  twelve  solicitors  of 
the  same  Court,  to  be  appointed  by  the  Mas- 
ter of  the  Rolls  in  each  year,  should  be  Ex- 
aminers for  the  purpose  of  examining  and 
inquiring  touching  the*  fitness  and  capacity 
of  every  such  applicant  for  admission  as  a 
solicitor  :  and  tiiat  any  five  of  the  said  Ex- 
aminers should  be  competent  to  conduct  the 
examination  of  such  applicant;  and  that 
if  the  said  Examiners,  or  the  major  part  of 
the  said  Examiners,  should  be  satisfied  of 
the  fitness  snd  capacity  of  the  applicant  to 
act  as  a  solicitor,  then  the  said  Examiners, 
or  the  major  part  of  them,  should  give  him 
a  certificate  under  their  hands  testif3ring 
such  his  fitness  and  capacity,  and  such 
oertifioate  should  be  in  force  until  the  end 
of  the  term  next  but  one  following  the  date 


fber^G^  imi  no  )ang^,  w^fm  tbff  tisM 
shovl4  be  iH)ecifdly  extended  hj  order  of  tbq 
Master  p/  the  R(4U.  And  it  wi|s  tiirthei 
ordered,  that  the  Bxnmi^wr^  so  to  be  apr 
pointed  should  oo^iduet  the  wd  e««Biinaii(m 
under  regulations  to  lie  fiint  submitted  tO| 
and  approved  by,  the  Master  of  the  RoVs. 

Now  in  pursuance  of  th^  avid  order,  the 
followiog  regulations  toi^cj^iag  tl^efvamina- 
tion  thereby  required  have  beezi  submitted 
to,  aad  approved  by«  the  Rig(^^  Honorable 
the  Master  of  the  Rolls. 

I.  That  every  penpQ  ai^Iyiog  1^.  be  ad* 
mitted  a  soUcitor  p{  the  High  Cpnit  of 
Chancery,  pqrsuaQt  tQ  the  eaid  ordeiSi  iluUi 
within  the  W  ievep  days  of  the  tenn  m  or 
as  of  which  he  is  desirous  of  l?eiiig  admitted, 
leave,  or  QbUfie  to  be  left  iifith  the  Secretary 
of  the  Incorporated  Jkw  Society,  ^  the  HaU 
ojf  the  said  society  ip,  Chencery  Lem^  for  the 
inspection  and  co^ideratipQ  pf  th^  l^z* 
aminers  his  articles  ofole];iKhtpd^ly  stamped, 
and  a)9o  any  a^aignipei^t  whi^  may  have 
been  made  there9^  together  with  ^i^^crs  in 
writing  to  the  several  questiona.  hereuntq 
annexed,  signed  by.  the  apphcant. 

II.  That  i^  cafie  the  applicant  shal)  sho^ 
sufficient  c^use  to  the  sa^;»fap^ion,  qf  t^ 
Examiners,  or  the  major  part  of  them,  why 
the  first  regulation  cannot  be  fully  complied 
with,  it  shall  be  in  the  power  of  the  said 
Examiners,  or  the  major  part  of  tkem,  to 
dispense  with  any  part  of  the  first  regula- 
tion that  they  may  think  fit  and  reasonable. 

III.  That  every  person  applying  for  ad- 
mission shall  also,  if  required,  sign  and  leave 
or  cause  to  be  left  with  t^e  secretary  of  the 
said  society  for  the  inspection  and  consider- 
ation of  the  Examiners  answers  ia  writing 
to  such  other  written  or  printed  questioiis 
as  shall  be  proposed  by  the  said  Examiners 
touching  his  said  service  and  conduct.  And 
moreover,  that  every  person  applying  for 
admission,  shall,  if  required,  procure  the 
attorney  or  attorneys,  solicitor  or  soHcitors, 
with  whom  he  shall  have  served  his  clerk- 
ship as  aforesaid,  to  answer  either  person- 
nally  or  in  writing,  to  the  questkms  hereun- 
to annexed,  and  also  to  any  other  questiona 
touching  the  service  or  conduct  of  the  appli- 
cant, unless  it  shall  appear  to  the  sattsfiBC- 
tion  of  the  said  Examiners,  or  the  major 
part  of  them,  that  he  is  unable  to  procure 
the  said  attorney  or  attorneys,  solicitor  or 
solicitors,  to  attend  or  answer  any  aach 
questions  as  aforesaid. 

IV.  Hiat  every  person  so  applying,  aball 
also  attend  the  said  Examiner^  at  tM  ^ 
or  building  of  the  Incorporated  Law  So- 
ciety of  the  United  Kingdom  in  Cfaanocry 
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I^ne,  at  such  time  or  times  as  shall  be  dnly 
appointed  for  that  puipose,  and  shall  an* 
swer  sach  questions  as  the  said  Eaamincrs 
thsU  then  and  there  put  to  him,  by  written 
or  printed  papers,  touching  as  well  die  mat* 
ten  hereinbefore  mentioned,  as  also  touch* 
ing  his  fitness  and  capacity  to  act  as  a 
solicitor. 

V.  That  upon  Compliance  with  the  afore- 
said regulations,  and  if  the  Bxaminers  pre- 
sent at  and  conducting  the  said  examina- 
tion, or  the  major  part  of  the  said  Examiners, 
shall  be  satisfied  as  to  the  fitness  and  capacity 
of  the  person  so  applying  to  act  as  a 
solicitor,  the  said  Examiners  or  the  major 
part  of  Uiem  shall  sign  a  certificate  in  tiie 
following  form ;  — 

We  do  hereby  certify  that  A.  B.  hath 
been  examined  by  us  the  undersigned  ex- 
aminers, as  required  by  the  order  and  regu- 
lations made  and  approved  of  by  the  Right 
Honorable  the  Master  of  the  Rolls  on  the 
13th  day  of  January,  1844.  And  we 
the  undersigned  Examiners  do  testify  that 
the  said  A.  B.is  fit  and  capable  to  act  as  a 
lolidtor  of  the  High  Court  of  Chancery. 

Langdalx,  M.  R. 

qubstionb  as  to  due  sseyicb. 
To  be  amswered  by  the  Clerk. 

1.  What  was  your  age  on  the  day  of  the 
date  of  your  articles  ? 

2.  Have  you  served  the  whole  term  of  your 
articles  at  the  office  where  the  attorney 
or  attorneys,  solicitor  or  solicitors,  to 
whom  you  were  articled  or  assigned 
carried  on  his  or  their  business  ?  and  if 
not,  state  the  reason. 

3.  Have  you  at  any  time  during  the  term 
of  your  articles,  been  absent  without  the 
permission  of  the  attorney  or  attorneys, 
solicitor  or  solicitors  to  whom  you  were 
articled  or  assigned  ?  and  if  so,  state  the 
length  and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your 
articles,  been  engaged  or  concerned  in 
any  profession,  business,  or  employment, 
other  than  your  professional  employment 
as  clerk  to  the  attorney  or  attorneys,  so- 
licitor or  solicitors,  to  whom  you  were 
articled  or  assigned  ? 

5.  Have  you  since  the  expiration  of  your 
articles  been  engaged  or  concerned,  and 
for  how  long  time,  in  any  and  what  pro- 
fession, trade,  business,  or  employment, 
other  than  the  profession  of  an  attorney 
or  solicitor. 

LaK GOALS,  M.  R. 


QUBSTXONS  AS  TO  DUB  SBEVICB. 

7b  he  answered  by  the  attorney  or  soUeitor, 
agent,  barrister,  or  special  pleader,  with 
whom  you  may  have  served  any  part  of 
your  time  under  your  articles. 

1.  Has  A,  B,  served  the  whole  term  of  his 
articles  at  the  office  where  you  carry  on 
your  business  ?  and  if  not,  state  the  rea- 
son. 

2.  Has  the  said  A.  B.,  at  any  time  during 
tiie  term  of  his  articles,  been  absent  with- 
out your  permission  ?  and  if  so,  state  the 
length  and  occasions  of  such  absence. 

3.  Has  the  said  A,  B,,  during  the  period  of 
his  articles,  been  engaged  or  concerned  in 
any  profession,  basiness,  or  employment 
other  than  his  professional  employment  as 
your  articled  derk  ? 

4.  Has  the  said  A.  B.  during  the  whole 
term  of  his  clerkship,  with  the  exceptions 
above  mentioned,  been  faithfully  and  dili- 
gently employed  in  your  professional  bu- 
siness of  an  attorney  or  solicitor } 

5.  Has  the  said  A.  B.,  since  the  expiration 
of  his  articles,  been  engaged  or  concerned, 
and  for  how  long  time,  in  any  and  what 
profession,  trade,  business,  or  employ- 
ment, other  than  the  profession  of  an  at- 
torney or  solicitor? 

NOTES  ON  THE  CHANCERY 
EXAMINATION  ORDERS. 

This  New  Orders  for  the  examination  of 
persons  applying  to  be  admitted  as  solici- 
tors in  Cnancery  are  much  assimilated  to 
the  common  law  mode  of  proceeding. 

The  examination  is  to  take  place  at  the 
Hall  of  the  Incorporated  Law  Society. 

It  was  formerly  requisite  that  one  of  the 
Masters  in  Chancery  should  be  present  at, 
though  he  was  not  required  to  take,  and 
really  did  not  take  any  part  in  the  exami- 
nation. ' 

Before  the  abolition  of  the  office^f  sworn 
clerks  in  Chancery,  one  of  those  officers 
was  required  to  assist  at  the  examination, 
but  neither  the  master  nor  other  officer  is 
now  required  to  attend. 

Notice  of  the  application  to  be  examined 
and  admitted  is  to  be  given  at  the  office  of 
the  secretary  of  the  Master  of  the  Rolls, 
and  at  the  Hall  of  the  Incorporated  Law 
Society. 

The  notice  •  is  to  be  given  m»  days  at 


^The  Common  Law  notice  is  three  days, 
but  it  is  expecteil  that  the  time  will  be  extended 
to  SIX,  which  is  required,  io  order  to  have  Iho 
lists  carefully  printed  by  the  first  day  of  term. 
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least  before  the  term  next  preceding  the 
e2(;amination  and  admiuion.  The  former 
notice  was  six  weeks  before  the  commence- 
ment of  the  term  in  which  the  party  pro- 
posed to  be  admitted. 

The  examination  is  not  limited  as  here* 
tofore  to  the  hist  ten  days  of  each  term,  but 
nmy  take  place  at  such  time  as  the  Exami- 
ners appoint. 

.  The  oath,  according  to  the  6  &  7  Vict, 
c.  73,  is  not  now  required,  as  formerly,  to 
be  taken  ''  in  open  court."  It  may  be  ad- 
ministered wherever  the  Master  of  the  Bolls 
may  think  proper ;  and  we  understand  his 
lordship  has  exercised  this  power  at  his 
own  house,  where  the  case  appeared  to 
require  it. 

The  certificate  of  the  Examiners  is  to  re- 
main in  force  until  the  end  of  the  term  next 
but  one  following  the  date.  Jt  preyiously 
extended  only  to  the  following  term,  which 
did  not  allow  of  a  term's  notice  if  the  party 
was  unable  to  be  sworn  in  the  same  term  in 
which  he  was  examined,  or  had  not  taken 
the  precaution  of  giving  a  notice  for  the 
ensuing  term.  It  is  true  a  judge's  order 
might  be  obtained,  but  the  necessity  of  this 
is  now  avoided. 

Am  to  Renewdh  of  Certificates* 
The  same  notice  as  at  common  law  is 
now  required  of  the  application  to  renew 
the  annual  certificate  of  a  person  who 
neglects  to  take  it  out  pursuant  to  the 
statute. 

Six  days  at  least  before  the  term,  on  the 
day  after  which  the  order  is  to  be  applied 
for,  the  party  must  enter  his  notice  in  a 
book,  to  be  kept  at  the  Rolls  Office,  and  at 
the  same  time  leave  his  petition  and  affi- 
davit in  support.  Until  now  no  notice  was 
required. 


QUEEN'S  BENCH.-CROWN  SIDE. 
Hilary  Term,  1844. 

NEW   RULES,    ORDERS  AND  REGULATIONS 

made  by  the  Lord  Chief  Justice  and 
Judges   of  the  Court  of  Queen's 
Bench,  for  the  issuing,  returning, 
and  filing  of  writs,  and  other  mat- 
ters and  things  relating  to  the  prac- 
tice and   general   business  to    be 
transacted  on  the  Crown  side  of  the 
said  Court,  pursuant  to  the  statute 
6  Vic.  c.  20. 
I.  The  Queen's  coroner  and  attorney, 
and  master  on  the  Crown  side,  shall  have 
the  care  and  custody  of  the  records,  and 
other  proceedings,  on  the  Crown  side  of 
the  said  Court. 


3.  Every  wiit  issued  on  tbe  Crown  ndt 
of  the  Court  shall  be  prepared  and  engros* 
sed  by  the  attorney  or  party  suing  out  the 
same ;  and  the  name  and  address  of  such 
attorney  or  party  suing  out  the  same, 
shall  be  endorsed  thereon ;  and  every  such 
writ  shall  before  the  issuing  thereof  be 
sealed  with  a  stamp  to  be  provided  for  that 
purpose,  and  kept  at  the  Crown  Office,  and 
an  entry  of  every  such  writ,  together  with 
the  name  and  address  of  the  party  issuiLg 
the  same,  shall  be  made  in  a  book  to  be 
kept  at  the  Crown  Office  for  that  purpose. 

3.  Every  writ  of  certiorari,  nfBptfua, 
habeas  corpus  ad  subjiciendum,  and  ha- 
beas  corpun  ad  respondendum,  shall  be 
tested  as  of  the  day  on  which  it  is  actually 
issued ;  and  every  writ  of  certiorari  and  ha- 
beas corpus,  if  issued  in  term,  shall  be 
made  returnable  immediately  before  the 
Queen  at  Westminster,  and  if  issued  in  va- 
cation, shall  be  made  returnable  immedi- 
ately before  a  Judge  at  Chambers,  or  on  a 
day  certain  in  the  ensuing  term,  before  the 
Queen  at  Westminster,  unless  otherwise 
ordered. 

4.  Every  writ  of  attachment  of  contempt 
shall  be  tested  and  made  returnable  on  a 
day  certain  in  term,  before  the  Queen^at 
Westminster. 

5.  Every  writ  to  compel  an  appearance 
shall  be  tested  and  made  returnable  on  a 
day  certain  either  in  term  or  out  of  tenn, 
and  in  case  no  appearance  shall  be  entered, 
at  the  end  of  four  days  (exclusive  of  the 
return  day  thereof,)  further  process  may 
issue  to  compel  an  appearance,  which  latter 
process  shall  be  tested  on  the  return  day 
of  the  previous  process. 

6.  Every  writ  oi  venire  facias  juratores 
shall  be  tested  as  of  the  day  on  which  is- 
sue is  joined,  or  (if  there  be  a  continuance) 
on  the  day  of  the  last  continuance  (prerioos 
to  the  award  of  distringas  juratores,)  and 
shall  be  made  returnable  on  a  day  certain 
or  immediately  before  the  Queen  at  West- 
minster, either  in  the  same  or  the  next 
term  as  occasion  may  require. 

7 .  Every  writ  of  distringas  juratores  shall 
be  tested  as  of  the  day  of  the  return  of  the 
venire  facias  juratores,  and  shall  be  made 
returnable  on  a  day  certain  in  the  next 
ensuing  term,  before  the  Queen  at  West- 
minster. 

8.  Every  writ  of  mandamus  shall  be 
tested,  and  made  returnable  on  a  day  cer- 
tain before  the  Queen  at  Westminster ;  and 
there  shall  be  eight  days  at  least  between 
the  teste  and  return  of  every  such  writ  of 
mandamus  where  the  act  required  to  be 
done  is  in  London,  or  within  forty  miles 
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tliereof ;  and  'fourteen  days  in  all  other 
cases. 

9.  Every  writ  issued  for  tlie  purpose  of 
eatlawryy  shall  be  issued  and  tested,  and 
made  returnable  in  such  manner  as  ie  re- 
quired by  the  several  statutes  made  and 
now  in  force  in  that  behalf. 

10.  Every  writ  of  execution  may  be 
tested  as  of  the  day  on  which  it  actually  is- 
sues, and  may  be  made  returnable  either 
on  a  day  certain  in  term,  or  immediately 
after  the  execution  thereof ;  and  the  party 
suing  forth  the  same  shall  indorse  thereon 
the  place  of  abode  and  addition  of  the 
party  against  whom  the  same  is  issued,  or 
such  other  description  of  him  as  suchfmrty 
suing  out  such  writ  may  be  able  to  give. 

11.  Every  writ  issued  on  the  Grown 
side  of  the  Court,  and  returnable  in  the 
said  Conrty  or  before  a  Judge  thereof,  shall, 
(together  with  the  return  made  thereto,) 
be  filed,  (according  to  the  exigency  of  such 
writ*  respectively,)  on  or  before  the  return 
thereof,  and  such  writs  as  are  made  return- 
able before  a  Judge,  together  with  the  re- 
turn made  thereto,  and  the  Judge's  order, 
(if  any)  made  thereon,  or  a  copy  thereof 
shall  be  transmitted  to  the  Crown  Office  by 
the  clerk  of  such  Judge,  and  filed  there  as 
soon  as  the  Judge  shall  have  made  such 
order,  or  exercised  his  discretion  thereon. 

Except  only  that  every  writ  of  certiorari 
to  remove  inquisitions,  examinations,  and 
depositions  taken  before  a  justice  of  the 
peace  or  coroner,  on  the  commitment  of 
any  person  charged  with  any  felony  «r 
misdemeanour,  shall,  on  or  before  the  re- 
turn thereof,  be  delivered  by  the  party  to 
whom  the  same  shall  be  directea,  at  the 
Crown  Office,  in  case  the  same  shall  be  re- 
turnable in  Court  ;  or  at  the  Judge's 
Chambers,  in  case  the  same  shall  be  return- 
able before  a  Judge  ;  and  every  such  writ, 
together  with  the  return  made  thereto,  as 
soon  aa  the  Court  or  Judge  shall  have  exer- 
cised his  or  their  discretion  thereon,  shall 
be  forthwith  transmitted  to  the  clerk  of 
assize,  or  clerk  of  the  peace  (as  the  case 
may  require,)  of  the  county,  borough  or 
place  in  which  the  alleged  offence  may  ap- 
pear to  have  been  committed. 

12.  A  side-bar  rule  to  obtain  a  writ  on 
the  Crown  side,  may  be  obtained,  according 
to  former  practice,  without  any  actual  mo- 
tion for  the  same  which  shall  require  such 
return  to  be  made  within  four  days  next 
after  serrice  of  such  rule,  if  served  in  Lon- 
don or  Middlesex,  or  within  eight  days  in 
all  other  cases. 

13.  It  shall  not  henceforth  be  necessary 
to  make  any  motion  to   file  any  writ  or 


other  proceeding  retomeid  into  the  siudr 
court,  but  the  same  shaU  be  filed  at  the 
Crown  Office,  without  any  rule  first  granted 
for  that  purpose. 

14.  Copies  of  all  informations,  indict- 
ments, or  presentments,  and  of  all  pleadings 
thereupon,  and  of  mandamus,  and  return, 
and  traverse,  or  other  pleadings  thereupon; 
and  of  conriction,  orders  $eire  facias  or 
issues  out  of  Chancery,  and  every  other 
proceeding  filed  on  the  Crown  side  of  the 
said  court,  shall,  (when  required)  be  made 
at  the  Crown  Office,  and  delivered  to  the 
respective  parties  or  other  persons  requir- 
ing  the  same ;  excepting  copies  of  indict^ 
ments  and  other  proceedings  in  felony, 
which  shall  be  delivered  to  t£e  prosecutor 
or  his  attorney  only,  unless  an  order  be 
made  by  her  Majesty's  Attorney  General, 
for  the  delivery  of  such  copy  to  any  othef 
person. 

16.  The  appearance  of  every  defendant 
in  any  prosecution  or  suit  on  the  Crown 
side  of  the  Court  shall  be  entered  in  a  book, 
to  be  kept  for  that  purpose  at  the  Crown 
Office ;  which  shall  state  whether  the  de- 
fendant appears  by  attorney  or  in  person ; 
and  if  by  attorney  shall  specify  the  name 
and  address  of  such  attorney,  and  there 
shall  be  made  in  the  same  book  from  time 
to  time  an  entry  of  the  several  proceedings 
had  and  taken  in  auch  prosecutions  and 
suits  respectively,  with  the  correct  dates 
thereof. 

16.  One  side-bar  rule  to  plead  only  shall 
henceforth  be  given  in  all  cases  on  the 
Crown  side,  (and  it  shall  not  be  necessary 
to  give  any  peremptory  rule,)  such  rule 
shall  be  drawn  up  and  served  as  well  in  term 
aa  in  vacation,  and  shall  expire  in  ten  days 
next  after  service  thereof,  except  in  cases 
of  quo  warranto,  when  the  same  shall  expire 
in  eighteen  days. 

17.  One  side-bar  rule  only  to  reply,  re* 
join,  join  in  demurrer,  or  in  error,  shall 
henceforth  be  given,  which  shaU  be  drawn 
up  and  served,  (and  no  peremptory  rule 
given  thereon,)  and  such  last  mentioned 
rules  shall,  in  all  cases,  expire  in  four  days 
next  after  serrice  thereof,  except  rules  to 
join  in  error,  or  join  in  demurrer  to  indict*, 
ment,  which  shall  expire  in  eight  days. 

18.  In  case  no  plea,  replication,  rejoin- 
der, joinder  in  demurrer,  joinder  in  error, 
or  other  pleading,  shall  be  entered  on  the 
expiration  of  the  time  limited  by  such 
rule,  judgment  as  for  want  of  such  plead- 
ing may  be  signed  at  the  opening  of  the 
office  on  the  next  following  morning,  un- 
less any  order  of  the  Court,  or  of  a  judge, 
extending  such  time,  shall  have  been  ob-* 
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taiaed  tnd  lerred ;  and  in  each  eue  Judg- 
ment ■hall  not  be  signed  until  the  day.  aftar 
tlie  expiration  of  the  time  granted  by  such 
order. 

19.  In  all  casea  of  judgments  required 
to  be  signed  on  verdicts  given  at  Nisi  Hrius^ 
the  postea  shall  be  produced  at  the  Crown 
Office,  and  judgment  shall  in  four  days 
next  afler  the  return  of  the  di$tringa»,  (or 
at  any  subaequent  time,)  be  marked  there* 
on  by  one  of  the  masters,  or  the  assistant 
master,  unless  a  rule  shall  have  been  ob- 
obtained  for  a  new  trial,  or  to  enter  judg- 
ment aoa  obstante  veredicto,  or  to  arrest 
iudgpnent  in  cases  wherein  such  rules  may, 
py  the  practice  of  the  Court,  be  obtained. 

20.  It  shall  not  henceforth  be  necessary 
to  give  any  ruk  for  judgment. 

21.  In  all  cases  of  orders  removed  into 
this  Court  firom  any  inferior  J9ri8diction,  the 
same  shall  be  put  into  the  Crown  Paper  for 
argument  upon  a  rule  to  shew  cause  why 
muk  order  should  not  be  quashed. 

In  all  other  cases  the  conviction  or  other 
proceedings  intended  to  be  ai^ed  shall  be 
put  into  the  Crown  Paper  on  a  rule  for  a 
cenoliiaR,  which  rule  shall  specify  the  day 
on  which  the  case  will  be  put  into  the 
paper  for  argument,  and  shall  be  drawn  up 
and  served  six  daysat  least  before  such  day, 
within  forty  miles  of  London,  and  eight 
days  in  all  other  cases. 

22.  In  all  cases  entered  for  argument  in 
the  crown  paper,  the  prosecutor  or  his  at* 
tomey  shall  deliver  a  paper  book  of  the  pro- 
ceedings to  each  of  the  two  senior  Judges 
of  the  Court,  and  the  defendant  or  his  attor- 
ney shall  in  like  manner  make  and  deliver 
a  paper  book  to  the  third  and  fourth  Judges 
of.  the  said  Court  respectively^  two  days  be- 
fore the  day  on  which  the  case  will  be  put 
kk  the  paper  for  argument ;  and  such  seve- 
ral paper  books  shall  in  all  cases  (except 
where  a  special  case  is  reserved  for  the 
opinion  of  the  Court)  contain  in  the  margin 
thereof,  or  appended  thereto,  and  to  be 
delivered  therewith,  the  points  intended  to 
be  argued,  but  shall  not  contain  any  other 
observation  or  matter  than  such  points  for 
aipiment,  together  with  copies  of  the  pro- 
ceedings, and  a  copy  of  the  rule  nisi  to 
qu^h,  or  for  a  concilium,  and  judgment 
shall  be  given  by  the  Court  against  the 
party  neglecting  to  deliver  paper  books  to 
the  Judges,  or  delivering  the  same  without 
the  points  for  argument,  if  the  Court  shall 
so  please. 

23.  Bvery  recognizance  acknowledged 
on  the  removal  of  an  indictment,  order,  or 
other  proceeding,  or  to  prosecute  any  infor> 
xnation  granted  by  the  Court,  or  for  the 
appearing  or  answering  of  any  party  in  the 


sttd  Court,  or  lor  good  behavioiir  disD, 
after  the  acknowledgment  thereof,  betmiis- 
mitted  to  the  GrOwn  Office,  and  filed  there. 

24.  No  reoognizance  shall  henceforth  be 
forfeited,  estreated,  or  put  upon- the  estreat 
TiA\,  unless  a  rule  or  notice  shaH  have  been 
previously  served  upon  the  parties^  by  whom 
such  recognizance  shall  have  been  given, 
calling  upon  them  to  perform  the  condkioiu 
thereof,  and  no  default  shall  be  considered 
to  be  made  in  performing  the  conditions  of 
a  recognizance,  by  reason  of  the  tiial  of 
any  indictment  or  presentment,  or  the  ar- 
gument on  any  order  or  conviction,  or  other 
proceeding,  having  stood  over  where  such 
indictment  has  been  made  a  remanet,  or 
such  indictment  or  order  has  stood  over  by 
order  of  the  Court,  or  by  consent  in  writing 
of  the  parties. 

25.  No  recognizance  shall  henceforth  be 
forfeited  or  estreated,  or  put  upon  the  es- 
treat roll  in  respect  of  any  alleged  default, 
without  the  order  of  this  Court,  (or  of  a 
Judge  thereof.} 

A  TABiM  OF  Fxaa. 
Established  and  ordained  by  tiie  LcmrI  Chief 
Justice  and  Judges  of  her  Majesty's  Gouit 
of  Queen's  Bench,  to  be  tskes  hereafter  by 
the  Queen's  Coroner  and  Attorney  and 
Master  on  the  Crown  side  of  the  said  Coaxt, 
pursuant  to  the  statute  6  Victovia  c;  20. 
Appearance  fee  on  any  infoama- 

tion,  quo  warpanto,  each  defen*  S    s.  i. 

dant 0    2a 

Pleading  fee  on  lihe  hke,  each  de» 

fendant 0    5    0 

/te/roortf  or  concession 0    5    0 

Judgment,  first  defendant 0    7    0 

,  each  other  0    8     6 


Copy  of  any  proceeding  when  re- 
quired, not  more  than  ten  sheets  0    5    0 

If  more,  per  sheet 0    0    6 

Writ— fee  for  every  attachment, 
venire  capias,  or  (fit- 
tringas,    ad   respon*' 

dendum 0     5    0 

Suhpcsna,  to  testify    ...  0     2    0 

Procedendo     0    5    0 

Habeas  corput   0    5    0 

Attachment  of  contempt  0    5    0 

Venire  facias  jur   0     5    0 

Distringas  jur    0     9    0 

StfJrpfffiii,  to  answer  ...  0    5    0 

Certiorari 0     6    0 

Exigent    capias  ut  /a- 

gatum,    capias,    and 

distringas    ad  satis" 

faciendum,  elegit,  fi. 

fa,,  levari  contumaee 

'     capiendo,     or    other 

writ  after  judgment    0    5    0 
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t  and  pibhabi-  £ 

tio«  0 

Ifjritmtw  0 

niiiig  nwevf  indicti|ieiit;  infonaar 
tion,  qffidftvitt  oe  other 

proce^din^ ;.  0 

every  fecqgnjsaoce     Q 

Certificatq    of   indictment,    &€• 
foi^id,  or  information  filed*  or 

other  proceeding  0 

^tteodan^  on  S^iubpmM  for  ^ x« 

pense^    ...• 

^t  assizes,   (expenses 

only     ..•!... 

before  Hou«e^of  Lord^ 
ai^d  Commons,  or 
tbe^     coi][inpri^tee8» 

for  expenses   I 

Search^  each  term      . 0 

Signing  every  infonnat^^n  grant- 
ed by  the  Ck>urt 0 

Special  jury,  nomins^ting 1 

Administering  oaths  in  court    ...  0 
Certificate  of  transportation  orde^  0 

Filing  the  notification ,.  0 

Taxing  every  bill  of  co^ts,  less 

than  tbree  folios   0 

If  more,  per  sheet 0 

Qn  every  reference,  and  (or  the 

report  .,., .......i...,!......  1 

For  settling  every  bond  of  security  Q 
For  every  exaqunatjon  and  .ac->   ; 
knowledgment,  on  interroga- 
tories     , 1 

InroUipg  interrogatories,  an4an- 

swen^  per  sheet  0, 

Affidavit  and  rules :— search  for, 

perterm  0 

Ddivenng  out  under  judge's 
order,  for  production  at  as 


si^^es,  &c. 


«.  d 
5  0 
fi    D 


1 
9 


6 
1 
2 

2 

1 
0 
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Fatting  case  in  the  crowi^  paper 
for  argument    0 

Role^— drawing  and  entering 
each  rule  to  pleads  ^eply,  &c., 
orreturnawrit    « 0 

£▼07  other  rule 0 

(if  exceeding  72  words^  for 
each  IS  worda)     0 

Copies  of  rules,  haliftb^  chaj^  for 
theori^nal 


I     0 
1     0 


1     0 
10     6 


I  0 

0  4 

0  4 

1  0 
1  0 
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RULE  APPOINTING  COMMON  LAW 
EXAMINERS. 

iTtfafy  Term,  1th  VictQri^,  1844. 

I*  IS  oanxaxD  that  the  sever^  Masters  for 
the  time  being  of  the  Court  of  Queen's 
iench,  Common  Pleas,  and  Exchequer  kb- 


spectivdy,  together' with  Michael  Clayton; 
Hob^  RiddeU  Bayley,  Thomas  Clarke^ 
George  Frere,  Edward  Lawford,  William 
Lowe,  Robert  Wheatley  Lumley,  Thomas 
Metcalfe,  Edward  Rowland  Pickering,  John 
Innes  Pooock,  John  Teesdale.  and  Richard 
White,  gentlemeB,  attorneys,  be  and  the 
same  are  hereby  appointed  Examiners  for 
the  present  year,  to  examine  all  such  per- 
sons as  shall  desire  to  be  admitted  attorneys 
of  all  or  either  of  the  said  Courts,^  an4 
tha.t  any  five  of  the  said  Examiners  (onql 
of  them  being  one  of  tibe  said  Masters) 
shall  be  competent  to  conduct  the  said 
examination  in  pursuance  of  and  subject  to 
the  provisions  of  the  rules  of  alt  the  Courts 
made  in  this  behalf  in  Hilary  Term»  on% 
thousand  eight  hundred  and  thirty-six^ . 
Approved  by  the  Judges  of  the  Court  of 
Queen's  Bench,  12th  January,  1844. 
By  the  Court. 

A.  D.  Cbott.    • 
Approved  by  the  Judges  of  the  Court  of 
Common  f'leas,  12th  January,  1844. 
By  the  Court. 

GaiarsTB.    • 
Approved  by  the  Barons  of  the  Court 
of  Exchequer,  this  12th  January,  1844. 
By  the  C'ouit. 

Bbvnbtt. 


MODE  OF  CONDUCTING  THE  EXAMN 
NATION. 


r#  M#  Edii^  p/tke  Legal  Odeervmr. 

Sir, 

As  there  seems  to  be  a  general  ery  amon^ 
articled  clerks  at  even  the  idea  of  lacreasiDg  the 
Htrictaess  of  the  examinatioQe,  I  be^  to  eotep 
my  hesrty  pretest  to  the  same,  for  fear  it  sbouM 
be  tskea  as  the  opinion  of  the  whole.  AloiocS 
efery  articled  elerk  (tkongh  I  am  f(M  to  say 
there  are  exceptk>iit)  seem  to  think  that  **  the 
toughness  of  the  esarainatton  is  eommeii- 
aurate  with  the  time  and  opportunity  he 
has  of  obtaining  a  knowledge  of  his  pfofss*. 
sion." 

Your  correspoadent,  "  Adolescens, ''•  ap- 
pears to  labour  under  the  mistaken  notion; 
that  his  being  anicled  is  greatly  to  his  detrl> 
ment,  and  occupies  the  whole  day  uselessly, 
whkrb  might  be  applied  to  resding;  fpr  he 
complains  that  he  m  "  engaged  all  day  in  the 
mechanical  part  of  the  profession,  which  is  to- 
tally irrelevant  to  the  questions  pnipoonded  at 
the  examinations.'*  I  dont*t  know  %vbether 
"Adolescens"  and  the  other  gentlemen  who  en- 
tertsin  this  opinion,  think  it  is  any  very  great- 
treat  for  their  friends  to  pay  the  necessary  pre- 
mium and  Stamp  duty  to  throw  the  obstacle  of 
being  articled  in  ihe  way  of  their  becoming 
:"  compkte  lawyers  $'*'  but  I  will  venture  to  hint. 
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that  if  they  apply  themselvei  at  the  ootnriience* 
ifnent  of  their  artic1e<i,  diligently  and  sludiously, 
to  "  the  ineclianical  part  of  the  profestiion/'  and 
equally  diligently  to  their  ulterior  duties  as  they 
process,  they  will  not  regret  in  after  life^  ha- 
ving begun  at  the  beginning  of  their  legal  edu- 
cation, and  having  gone  through  the  regular 
A«  By  C,  routine  of  the  road  to  knowledge. 
They  will  doubtless  remember  when  years 
by-gone  the  alphabet  was  first  put  into  their 
hands,  they  could  not  then  see  what  that  had 
to  do  with  learning  to  read ;  and  when  shortly 
after  they  were  made  to  hammer  through  the 
Latin  declensions,  they  also  then  considered  that 
**  totally  irrelevant*'  to  becoming  acquainted 
with  Virgil.  They  doubtless  know  better  now  : 
so  is  ity  and  so  will  it  be  with  their  legal  aU 
phabet,  the  mechanical  part  of  the  pro/euion. 

By  these  observations  I  do  not  mean  to  jus- 
tify the  conduct  of  some  attorneys,  who  year 
after  year,  during  the  whole  of  their  clerkship, 
keep  their  pupils  employed  in  desultory  copy- 
ing or  other  unprofitalde. employment,  but  my 
desire  is  to  instil  into  your  correspondents 
minds,  the  fact,  that  about  one  year  of  such 
occupation  is  absolutely  necessary  to  their  be- 
coming "complete  lawyers." 
*  Your  correspondents  also  seem  to  imagine 
that  the  duty  of  the  examiners  is  only  to  as- 
certain whether  the  candidates  are  as  proficient 
in  their  knowledge  of  the  law  as  their  means  of 
obtaining  it  would  admit;  in  other  words 
whether  they  have,  or  have  not,  wasted  their 
time  during  their  clerkships.  Such,  Sir,  I  ap- 
prehend, was  not  the  intention  of  the  legisla- 
ture, when  it  was  enacted  that  all  attorneys  and 
solicitors  should  be  examined  and  found  dulp 
qualified  to  act  as  such  before  they  were  ad- 
mitted. 

If  the  candMates  have  not  had  sufficient  op- 

Rorrunity  to  become  proficient  in  the  know, 
sdge  or  their  profession,  they  ought  to  have 
had,  and  it  is  no  justifiable  excuse  for  not  be- 
ing able  to  answer  the  common  law  questions 
to  say  **  I  was  articled  in  the  country,  and  never 
had  any  thing  to  do  with  it."  -I  apprehend  an 
onfortunate  client  who  had  lost  a  heavy  case, 
and  got  mulcted  in  heavier  damages  through 
the  carelessness  or  want  of  skill  of  his  attorney, 
would  be  by  no  means  satisfied  with  the  excuse 
that  "  his  knowledge  of  his  profession  is  com- 
mensurate with  the  opportunity  he  had  during 
bis  clerkship  of  obtaining  it."  It  is  the  duty  then 
of  the  Examiners  to  prevent  those  practising, 
who  are  unable  to  attend  to  the  interests  of 
their  clieatfl.  For  my  part  I  ^o  not  think  the  pre- 
sent arrangements  are  sufficiently  stringent,  for 
a  person  may  be  admitted  on  'the  rolls,  and 
consequently  allowed  to  conduct  a  heavy  bank- 
ruptcy case,  without  knowing  sufficiently  the 
steps  to  take  in  it,  or  he  may  have  to  examine 
a  voluminous  title  without  understanding  the 
principles  by  which  he  should  be  guided«  I 
think,  therefore,  if  the  Examiners  were  to  re- 
quire the  candidates  to  answer  sufficiently  in 
all  the  departments  previous  to  admission,  it 
would  be  greatly  to  the  advantage  of  the  pub- 
lic, and  more  in  the  spirit  of  the  act. 

Another  ruTuai  Canoidatjc. 


^  NOnCflS  O^  NSW  BOOKS. 

A  Treatise  on  the  Evidence  of  Abetraete  of 
Title  to  Real  Property.  By  S.  Yate  Lee, 
Esq.  London:  Blenkam,  1843,  pp, 543. 
ScAttcBLT  half  a  century  has  past  since  the 
various  classifications  of  the  bar  have  been 
strictly  defined.  Prior  to  such  time  many 
of  our  most  eminent  Chancery  men  might 
be  found  on  the  circuits.  Lord  Eldon  may 
perhaps  be  considered  as  putting  an  end 
to  the  practice  of  attending  circuit  to  any 
great  extent,  by  extending  his  sittings  so 
Ibi  beyond  the  terms  as  to  interfere  altoge- 
ther with  circuit  practice. 

The  separation  from  circait  practice  led 
to  a  clasification  of  the  bar,  out  of  which 
sprung  up  a  distinct  race  of  men,  irarying  as 
much  from  the  Equity  practitioner  as  from 
the  Common  Law  banristeis,  viz.  Convey- 
ancers. 

Prior  to  the  commencement  of  the  present 
century,  it  would  perhaps  be  difiicnlt  to 
point  out  a  dozen  men  who  professed  ex- 
clusively conveyancing  practice,  abandoning 
all  other  branches  of  the  profession.  If  time 
allowed,  much  might  be  said  in  favour  of 
such  branch  of  the  profession,  notwithstand- 
ing the  abuse  which  has  been  heaped  upon 
it.  Suffice  it  to  say,  that  its  members 
seem  to  consist  of  an  intermediate  body  be- 
tween the  cummon  law  and  the  equity 
men,  absorbing  and  condensing  the  princi- 
ples of  both,  without  knowing  much  of  tiie 
practice  of  either,  save  so  far  as  may 
be  the  case,  where  a  conveyancer  may,  in 
bis  intentions  of  following  either  Uie  com- 
mon law  or  equity,  in  conjunction  with  his 
peculiar  branch,  have  picked  up  the  practise 
of  one  or  the  other.  But  though  the  con- 
veyancer may  bear  t^e  higher  reputation  as 
a  sound  lawyer,  from  the  opportunities  he 
has  of  quietly  considering  questions  and  de- 
cisions in  his  own  chambers,  than  the  com- 
mon law  or  equity  practitioner,  whose 
experience  is  to  a  great  extent  gathered 
amidst  the  turmoil  (speaking  generally)  of 
Court  practice^  yet  he  in  some  respects 
suffidrs  from  the  want  of  a  more  frequent 
communication  with  his  brethren  in  points 
arising  in  his  practice  in  chambers,  and  not 
so  often  to  be  found  in  the  reports  of  the 
practice  of  the  courts  ;  while  on  the  other 
hand,  the  common  law  or  equity  practi- 
tioner, though  more  constantly  mixed  up 
in  the  hasty  call  for  argument  of  the  mo- 
ment in  open  court,  is  less  likely  to  give 
so  sound  an  opinion,  yet  from  the  time  he 
is  obliged  to  sit  in  court,  tiresomely  wait- 
ing for  the  hearing  of  his  cheat's  cause,  be 
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is  eDabled  to  obtain  a  much  freer  communi* 
cation  widihiaprofeaaionai  brethren,  eking 
out  thereby,  and  diacuesing  the  merits  of 
recent  cues  and  practice,  for  which  other- 
wise the  oonveyanoer  has  to  wait,  if  re- 
ported  at  all. 

Got  present  author  admits  the  eril  which 
arises  to  his  braneh  of  the  profession  from 
the  want  of  this  means  of  ascertaining  and 
discussing  points  relating  more  especially 
to  his  own  branch  of  the  profession,  and  it 
is  one  which  is  oertunly  much  to  be  re- 
gretted; it  seems  almost  like  selfishness, 
a  party  dying,  who  has  been  some  twenty 
or  thirty  years  in  practice,  without  in  some 
way  bequeathing  to  his  brethren  the  benefit 
which  has  arisen  to  the  practice  of  conrey- 
andng  during  such  period  of  trial,  lliere 
is  perhaps  this  to  be  said,  that  it  takes  more 
than  a  man*8  life  to  prove  the  merits  of  his 
peculiar  form  of  practice,  for  very  probably 
the  neatest  work  produced,  or  the  practice 
established  by  any  one  or  more  of  them  in 
communication  with  one  another,  may  not 
come  into  question  till  long  after  their 
deaths,  whereas  most  questions  raised  by  a 
common  law  or  equity  practitioner  must 
sooner  or  later  be  tested  within  a  compara- 
tirely  short  period.  The  merit  thus  bes- 
towed upon  the  common  law  and  equity 
practitioner  must  be  considered  as  more  es- 
pecially relating  to  the  immediate  test 
which  is  applied  to  his  work  as  a  drafts- 
man, and  the  means  he  adopts  in  supporting 
it  as  he  goea  along ;  he  in  fact  only  builds 
his  case  upon  what  he  can  prove,  whereas 
the  conveyancer  builds  his  case  upon  a  dry 
statement  of  fiscts,  trusting  to  future  time  or 
fature  owners  or  purchasers  to  support  or 
contradict  what  is  set  forth  as  fact. 

As  to  as  regards  the  powers  of  discussing 
the  questions  which  may  arise  npon  titles 
freed  from  the  trammels  of  practice,  we  put 
the  conveyancer  before  the  equity  law- 
yer, for  he  makes  the  principles  of  equity, 
equally  with  those  of  the  common  law,  his 
guide,  whilst  the  equity  lawyer,  as  regards 
the  latter,  perhaps  from  his  time  being  more 
employed  with  his  own  practice  ia  not  so 
weU  enabled  to  do.  Having  thus  indulged 
in  a  slight  digression  upon  the  merits 
of  particular  branches,  which,  after  all, 
may  be  matter  of  opinion,  but  on  which,  if 
time  would  have  allowed,  we  would  have 
extended  our  remarks,  without  frivour  or 
prejudice  to  any  or  either,  we  return  to 
oar  subject. 

The  jclassification  of  the  bar,  above  allu- 
ded to,  called  for  books  adapted  to  each 
branchy    To  shew  the .  difference  in  labour 


of  former  times,  the  writer  of  these  remarks 
well  remembers,  in  a  conversation  with  the 
immediate  predecessor  of  Lord  Lyndhurst, 
as  Chief  Baron  of  the  Exchequer,  his  rela- 
ting to  him  how  crude  he  considered  Co. 
Litt.  as  a  text  book,  and  how  often  he  had 
thrown  down  the  same  with  disgust,  until 
he  had,  to  use  his  own  expression.  **  read 
back  on  to  it  the  reports  of  the  day,'*  which 
in  some  way  led  him  to  note  all  such  new 
matter  in  his  own  MS.  book  which  answered^ 
hiin  as  text  book,  or  explanations  of  his 
predecessor.  Here  we  have  the  confessions 
of  one  of  our  best  equity  lawyers  of  his 
day,  shewing  the  want  of  text  books  less 
crude.  If  the  want  was  fielt  then,  how  much 
more  must  it  be  felt  now,  when  so  many 
additional  common  law,  equity,  bankruptcy, 
and  insolvent  courts  are  yearly  issuing 
their  respective  volumes  of  reports.  More 
than  this,  beyond  each  branch  of  the 
profession  requiring  their  own  quola  ex- 
tracted from  the  mass,  there  is  something 
more  wanting  in  many  of  these  branches, 
and  to  confine  ourselves  to  the  branch  we 
now  profess  to  treat  of,  the  conveyancer 
wants  the  benefit  of  the  experience  of  his 
elder  brethren,  not  so  much  in  the  form  of 
conveyances  as  to  points  of  practice  in  con- 
veyancing matters,  and  as  to  evidence  of 
htctB  alleged  in  support  of  titles ;  and  in  re- 
gard to  such  matters,  how  much  less  thaii 
the  strict  legal  evidence  required  by  the 
courts  between  litigants  ought  to  be  relied 
upon  between  man  and  man  as  contracting 
parties  on  a  purchase.  And  more  than  this, 
he  reqmrea  to  know  what  points  of  law  or 
equity  have  been  treated  as  settled,  and 
acted  upon  by  other  conveyancers,  though 
never  submitted  to  the  decision  of  a  court, 
for  the  courts  have  constantly  acted  upon 
these  tacitly  admitted  rules,  from  a  fear  of 
shaking  what  has  been  considered  as  settled 
law,  and  the  upsetting  of  which  would  des- 
troy titles  which  had  grown  up  under  such 
practice,  though  in  many  respects  such 
practice  was  totally  opposed  to  common 
law  principles.  To  illustrate  this  by  two 
strong  instances.  It  was  admitted,  in  es- 
tablishing the  right  of  a  purchaser  with  an 
assignment  of  an  outstanding  term  to  a  trus<- 
tee  for  himself,  that  as  against  the  vendor's 
wife's  dower,  such  decision  could  not  be 
grounded  either  on  principles  of  law  or 
equity,  but  only  on  a  long  established  prac- 
tice of  conveyancers ;  and  again  such  prac- 
tice, or  rather  opinion,  was  equally  consi^' 
dered  to  operate  in  favour  of  the  wife,  as 
against  her  husband's  legal  rights,  whero 
jupon  a  limitation  to  her  sole  and  separata 
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r  ilBe»  dmn  jrola»  fuid  he  mivriea  witfaoaf  any 
•  act  on  her  part  being  done  to  destroy  bach 
.  limitatioii ;  the  separate  interest  was  con- 
sidered as  prevailing  against  the  husband's 
.  rights.     Lord  Cottenham,  in  affirming  tfaa 
decisioxi  of  Lord  Langdale  on  appeal  dn 
this  poidt,  was  at  a  loss  to  find  a  j^riae^e 
to  support  ttie  case,   but  estabBaiied  it  on 
.  the  lodg  Understanding  wiiidi  had  existed 
among  oonveyanceni^  that  such  was  the 
.  law»  and  acted  oH  a*  such. 

Thus  OMidi  in  £ivour  of  uniform  practioe. 

.  The  difficulty  of  ascertaining  what  is  the 

>  g^deral  practice  ia  a  crying  evil  to  this 

branch  of  the  profession.    In  a  future  num* 

ber  we  purpose  noticing  some  of  tiie  books 

more  immediately  preceding  our  author's ; 

.and  th^n  proceed  to  a  particular  review  of 

his  work. 


DBFiNCB  OP  THE  CflANCERY 
COMPENSATIONS. 

Wk  have  received  the  foUowing  letter  from 
Mr.  Field  in  defence  of  the  Chancery  eom- 
petsations,  and  must  say  a  few  words  by 
way  of  t>i^o^*  ^c  ai^  diarged  i^ith 
ibcon^tency  in.  praiung  the  Six  Clerks' 
Act  whilst  it  was  passing,  and  attacking 
it  now.  In  repty  to  this  we  hate  only 
ito  sayi  that  we  have  alwayii  been,  and 
still  afe,  friendly  to  the  object  of  the  act, 
the  abolition  of  the  Sil  Clerk's  Office, 
and  that  our  approbation  of  the  bill  wu 
.throughout  expressed  only  in^general  terms. 
The  bill  was  brought  into  the  House  of  Lords 
on  the  10th  of  July  1843 ;  on  the  23rd  of 
.that  M^nth,  we  gave  a  very  short  statement 
.o|  it  i.iXk  fact  little  more  than  the  mar- 
ginal abstract ;  and  on  the  10th  of 
Augiaat.it  received  the  Royal  Assent,  and 
n^ver  certainly  was  a  bill  of  such  impor- 
taoce  passed  so  rapidly.  Had  we  been  dis- 
.posedi  there  was  no  time  to  examine  mi- 
nutely these  compensation  clauses,  especially 
.as  our  attention  was  fully  absorbed  by 
other  important  bills:  --  the  Bankruptcy  Bill, 
nnd.thei  Loqal  Courts  Bill :.  the  last  of  which 
we  successfully  resisted.  But  the  instant  we 
did  uoderstand  the  effect  of  these  clauses 
,we  opposed  them  most  vigorously.  They 
were  soon  brought  home  to  .the  profession 
by  the  orders  of  Michaelmas,  iS42 ;  and  if 
Mr.  Field  wiU  turn  to  our  numbers  f'>r 
November^  1842,  he  will  find  that  we  im- 
mediately objected,. in  the  strongest  way,  to 
these  orders  and  the  fees  raised  thereby,  to 
pi^  the  compensations  of  the  8wotn.clerkfl(> 
Wcl  other  officers  abbUshed^  and  we  have 


iBontiinied  our  objeetiDBa  e^r  shuie.  It  is 
true  that  Mr.  Ficdd,  then^  as  natr»  dsftaM 
the  orders,  (see  hu  letlei^SS  L^  O.  4),  sod 
we  have  b^  att^  aleiig^wil&ag  to  admit 
any  fair  sisiement  on  the  other  side. 
What  inconsistency,  then,  haiRr  we  shewn 
in  admitting  the  letted  of  "  A  Practi- 
tioner"  on  the  other  side  to  that  ft- 
poused  by  Mn  Fieftdi  in  concurrence,  k 
the  main,  with  the  opinions  of  the  hirge 
majority  of  the  proCesiion  ?  Mri  Field  cs& 
hardly  make  the  objection  thdt  these  ictten 
are  written  in  a  wartn  and  pointed  aum- 
ner  ;  and  iihe  lobks  over  our  95th  volnmt, 
he  will  see  that  the  objections  urged 
by  "A  Practitioner"  have  come  from 
various  oUter  persons^  and  from  different 
parts  of  the  country. 

This  appears  the  main  point  so  frff  ai 
we  are  concerned.  Tlie  specific  olgectkm 
to  the  compensation  dauses  made  by  the 
*'  Phkctitioner,'.'  we  ^all  leave  him  to  com- 
bat if  he  pleases.  And  as  to  oiir  correspon- 
dent of  whom  Mr.  Fldd  speaks  so  dis- 
paragiugly,  we  think  it  only  necessary  to 
say  that,  as  Mr.  Field's  motivos  aie,  as 
he  assertS)  of  the  purest  natm^.^^-so  ve 
are  satisfied  that  no  motive  of  any  otiier 
kind  has  actuated  our  other  eorrespondcoC 
who,  it  is  only  just  to  say,  has  ^e  same 
honourable  feelings  and  desire  of  servisg 
the  profession  as  Mri  Field. 

One  word  more  and  we  have  done.  Mr. 
Field  further  repeatedly  alludes  in  this 
letter  to  persond  knowledge  and  eoiii* 
munication  with  the  editor  of  this  woHc 
Now,  whoever  this  may  be,  he  has  so 
right  to  make  the  work  or  its  conduct- 
ors responsible  for  what  he  says  wsb 
in  the  knowledge  of  that  gebtlemKn.  It  is 
impossible  that  any  periodical  work  could 
be  properiy  or  advantageonsly  0(Miducted, 
if  private  conversations  and  tranaaotioai 
in  other  capacities  are,  on  any  oocastoai  to 
be -^  introduced  into  controversi^  of  this 
nature.  We  ore  resp^nnbU  filt  wkit  tf" 
peari  in  tbit  w&tk,  not  for  •taj  acts  or 
words  done  or  said  eleewhere  by  any  per" 
son,  whoever  he  may  bet  and  Mr.  Field's 
good  sense  and  reflection  will  teaoh  him 
that  this  is  the  only  niie  which  can  witb 
propriety  be  adhered  to  in  eonductiog  a 
work  of  this  kind* 

On  tiie  whole,  as  impartial^  but  not 
dismtereated  spectators  of  the  whole  subject^ 
We  look  to  oonsideiable  benefit  as  likely  to 
arise  out  of  this  controversy— benefit  to  the 
public,  add  hedefit  to  the  {HPofession,  whose 
interests  tre  have  always  represented  i^* 
lessly  and  devotedly.    En. 
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To  th». Editor^ the  Legal  Obtervfr, 

Sir, 
You  have  challenged  communication  in  de* 
fence  of  the  act,  passed  now  two  Betaions 
ago,  for  abolishing  the  Six  Clerks*  Office. 
Notwithstanding  your  intimate  knowledge 
tmd  repeated  analysis  of  that  act  while  it 
was  passing  and  just  as  it  passed,  and  the 
tinmixed  praise  you  then  bestowed  on  it, 
vou  have  now  thought  it  fair  and  right  to 
mtimate  a  strong  opinion  against  the  pro- 
priety of  the  compensation  clauses  which  are 
contained  in  it,  Piactitionerst  unnoyei  at  hav- 
ing had  to  pay  up  their  many  yean  arreart  to 
theif  clerks  in  conrt,  and  ready  money  in  fa- 
titre,  (whence  their  anger,)    have  echoed 
your  complaints ;  «nd  party  politicians  hare 
gladly  harked  on  the  assailants ;  and  a  mea- 
nire  whicb  proceeded  from,  amongst  others, 
some  of  the  most  earnest,  honest,  and  emi- 
nent law  reformers  of  the  day,  i8>  if  pos- 
sible, to  be  cried  down  as  a  mere  job,  and 
piece  of  reckless  robbery.    The  compen- 
sations themselves  are    indeed  startling. 
They  are  quite  enormous.     But  they  are 
only  the  purchase  monies  for  a  monopoly 
still  more  enormous.     And  the  real  cause 
of  complaint  is  not  this  bill,  but  the  law 
which  established,  and  maintained  such  a 
monopoly.     The  bill  under  consideration  is 
in  all  important  principles  but  one,  nearly 
a  copy  of  Lord  Cottenham's  Equity  Courts 
Bill.    The  principal  heads  of  this  bill,  at 
least  &e  compensation  [clauses,  were  first 
drawn  with  extreme  care  and  deliberation 
by  a  committee  specially  appointed  at  the 
Law  Institution,    oft  solicitor,    certainly 
above  suspicion  as  to  their  motives.     With 
this  committee    I   had   at  that  time   the 
honour  of  being  associated.     The  heads  so 
prepared,  afterwards  received,  as  you  and 
the. profession  well  know,  the  anxious  con- 
sideratioa  of  the  Chancery  Commissioners — 
Lord  Langdale,  Vice  Chancellor  Wigram, 
Mr.  Pemberton  Leigh,  and  the  late  Mr. 
Satton  Sbarpe.     The  bill  was  framed  under 
their  superintendence.     No  one  who  knows 
the  unwearied  attention  Lord  Cottenham 
gives,   as   a  legislator,    to  these  matters, 
can  doubt     that    its    provisions  had   his 
thorough  investigation.     You,  Sir,  person- 
ally, were,  acquainted  with  all  these  facts, 
and  yet,  with  your  consent,  the  result  of 
such  combined  efforts  is  to  be  treated  as 
proceeding,  from  a  plot  for  defrauding  the 
public,  and  as  the   unquestionable  job  of 
Boooe  unscrupulous  trader    in  mere    con- 
temptible party  politics.     Against  all  the 
ignorance,  apathy,  and  interested  opposition 
which  has  to  be  encountered,  it  is  hard 
enougb,  any  way,  to  push  forward  practical 


refora^s  in  the  law ;  but  if  bare-faoed  injos* 
tice,  such  as  this,  ii  to  be  done ;  and  if 
practical  and  moderate  law  reformers  like 
you,  are  to  call  out  for  years  together  for  n 
measure,  to  deal  out  uhmixed  praise  while 
it  is  in  progress,  and  then,  without  a  single 
new  feature  ia  the  case,  to  turn  round  and 
become  the  detractors  of  those  thfey  had 
misled  by  their  approbation,  how  can  it  b^ 
expected  that  men  eminent,  independent* 
and  able,  (and  such  only  can  we  wish  for) 
are  to  be  found  to  do  our  battles  in  the 
cause? 

Though  I  have  felt,  and  I  do  not  ditfgiiise 
it,  very  warmly  on  this  matter,  and  though 
I  had  the  fortune  to  be,  a  few  years  ago,  in 
some  small  degree  a  party  to  rectdling  atten- 
tion to  the  iibolition  of  the  office  in  question^ 
and  had  some  title  to  do  it«  perhaps,  on  that 
account,  I  should  not  have  put  tnyself  fer- 
¥rard  to  defend  a  measure  which  will  as^ 
suredly  be  well  enough  defended  by  proper 
advocates  at  its  proper  time,  had  it  not 
been  for  your  invitatioii,  and  also  for  th^ 
instigation  of  friends  on  whom  I  rely,  and 
who  thought  that  I  might  poetoiMy,  rendef 
some  sli^t  help  towards  checking  an  out- 
cry very  injurious  to  the  prospects  of  future 
improvement  in  legal  procedure.    The  very 
great  length  to  which  the  objections  tat 
extended,  must  justify  me  for  oceopying  a 
considerable  space  in  my  reply. 

I  shall  first  shortly  state  what  the  office^ 
was  that  the  legislature  had  to  abolish,  and 
the  reasons  for  its  abolition ;  next,  the  his* 
tory  of  the  measnie,  and  the  reafeons  which, 
as  I  conceive,,  determined  'the  special  com« 
mittee  to  which  I  belonged  to  recommend 
the  compensations  ultimately  adopted;  I 
shall  then  show  that  the  ifieasure  was  not 
only  of  great  importance  in  a  jurisprudent 
tial  point  of  view,  but  that  it  actualiy  effected^ 
coMFSNSATioNa  ZNCLunsD,  au  immediate 
|)ecuniary  saving  to  the  suitor ;  I  shall  ^U 
terwards  enumerate  all  the  specific  objec- 
tions to  the  measure  I  have  been  able  to 
collect,  and  shall  dispose  of  them  seriatim  ; 
and  shall  conclude  with  addressing  a  few^ 
I  trust  respectful,  but  most  earnest  observa'* 
tiona  on  your  own  conduct  in  this  matter. 

Before  loommenoe  this  task,  however,  I 
would  wish  it  to  be  most  distinctly  Under- 
stood, that  I  am  no  defender'  of  thei  policy 
which  imposes  on  the  unfortunate  suitor  the 
cost  of  judicial  establishments ;  still  less  of 
that  which  imposes  on  him  the  cost  of  re- 
moving every  existing  obstruction  to  the  im- 
provement of  such  establishments.  The  plan 
of  the  first  is,  to  make  the  fe>^  men  ^ho  are 
actually*  robbed,  pay  the  whole  cost  of  a 
public  police,  really  kept  to  prevent  others 
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from  being  robbed.  That  of  the  second  is  even 
niore  inconsistent  witli  the  rules  on  which 
other  doings  of  government  are  regulated. 
Government  looks  on  the  metropolis  as 
belonging  to  the  kingdom,  and  pays  for 
improving  its  thoroughfares  out  of  the  pub* 
lie  purse.  But  whUe,  if  it  wished  to  pull 
down  the  Six  Clerks'  Office,  to  widen  the 
top  of  Chancery  Lane,  it  would  scruple 
nothing  to  apply  the  public  funds;  yet 
when  it  becomes  necessary  for  a  far  greater 
improvement,  and  one  far  more  public  and 
general  in  its  bearings,  to  pull  out  the  men 
who  inhabited  that  great  house,  and  to  get 
them  to  walk  away  elsewhere  :  the  Chan- 
cellor of  the  Exchequer,  seeing  the  poor 
suitors  are  earnestly  interested,  and  intent 
on  having  it  done,  buttons  up  his  pocket, 
and  say9,  "  Do  the  thing  by  aU  means,  but 
you  must  pay  for  it  yourselves ;  not  a  six- 
pence shall  you  get  from  me."  Nobody 
can  protest  against  this  more  sincerely  than 
I  do ;  but  at  the  same  time,  I  would  not 
the  less  advise  the  suitors  to  submit  to  this 
injustice,  and  to  pay  for  the  improvement 
themselves  rather  than  go  without  it. 
Having  entered  this  protest,  I  now  proceed. 
First.  The  office^  andreaeonM  for  abolition, 
•p-The  Six  Clerks'  Office  had  long  been  felt 
as  the  great  obstacle  in  the  way  of  almost 
jevery  improvement  in  the  practice  of  the 
courts  of  equity.  The  officers  from  an* 
cient  times  had  the  monopoly  of  the  busi- 
ness of  the  court.  In  theory,  they  were 
the  only  solicitors  of  the  court,  and  in  fact, 
until  quite  modern  times,  transacted  almost 
all  the  business  of  the  court.  They  still 
had  the  privilege  of  requiring  every  suitor 
to  employ  them,  although  he  mi^ht  also  em- 
ploy his  own  solicitor;  just  as  the  public 
are  still  required  to  employ  or  pay  for  a 
proctor  in  the  Ecclesiastical  Courts,  though 
their  owq  solicitor  may  really  be  the  oidy 
person  doing  the  business,  aod  possessing 
all  their  confidence.*  I  do  not  mean  to  say 


•  The  Doctor's  Commons  monopoly,  U  one 
fentfricalfjf  the  same  hs  that  of  the  Six  Clerk's 
Office,  it  will  most  assuredly  have  to  be  put 
an  end  to  before  many  yean  are  gone  by,  and 
at  a  great  cost  too.  No  man  who  knows  any 
thing  of  these  subjects  can  doubt  this.  As  with 
the  Six  Clerics,  so  with  the  proctors ;  every 
year  the  attack  on  it  is  put  off,  will  add  ma- 
terially to  the  cost  ultimately  to  be  paid.  And 
yet  there  is  but  poor  prospect  of  f^cttrng  serious 
leKtslative  attention  to  the  subject.  It  is  un- 
fortunately both  more  easy  and  more  popular 
in  parliament  to  cry  <*job"  against  the  otd 
thing  which  is  done,  than  to  undertake  the 
arduous  labour  of  pointing  out  what  new  thing 
ought  to  be  done. 


that  the  clerks  in  court  did  not  do  their 
work  very  well.  That  is  beaide  the  ques* 
tion.  We  were  obliged  to  employ  them 
whether  we  wanted  them  or  not ;  and  as  to 
many  of  their  fees,  to  pay  them  for  the  mere 
use  of  their  names.  They  were,  in  short, 
toll- taker 9  from  all  suitors  who  entered  the 
court ;  and  if  law  or  usage  is  ever  to  be 
held  to  sanction  a  toll,  they  had  an  un- 
questionable right  to  their  toUs.  If  any  one 
curious  in  these  matters,  will  look  to  the 
article  •'  Six  Clerks,"  in  tiie  Penny  Cyclo- 
pedia, I  think  he  will  adnut  that  if  antiquity 
of  possession  could  ever  give  a  right,  the 
officers  in  question  had  it. 

Though  great  changes  were  made  in  the 
office  at  the  time  of  the  Commonwealth,  its 
entire  monopoly  of  the  business  was  not 
even  then  interfered  with ;  and  the  internal 
arrangements  which  existed  between  tax 
clerk  and  clerk  in  court  at  the  time  of  the 
late  abolition,  were  as  old  as  the  year  1688. 
At  the  time  of  Lord  Eldon^s  chancery 
commission,  in  1826,  the  propriety  of  con- 
tinuing this  office  was  much  discussed. — 
The  commissioners  reported  that  the  office 
occasioned  *'  a  very  trifling  expence  to  the 
suitors,"  and  Lord  Eldon  refused  to  inter- 
fere with  it.  In  1833  Lord  Brougham 
brought  in  a  bill  for  its  abolition,  which, 
after  opposition  from  Lord  Lyndhurst,  and 
a  reference  to  a  select  committee  of  the 
Lords,  was,  I  believe,  abandoned.  I  tbink. 
however,  that  it  must  be  admitted  that  this 
bill  was  but  ill  digested.  Up  to  this  time 
the  public  were  not  at  all  aware  of  the 
total  cost  occasioned  by  the  office.  No 
attempt  to  ascertain  this  cost  by  calculation 
had  .'been  made ;  and  no  returns  of  it  had 
ever  been  published,  though  it  now  appears 
that  one  had  been  made.  More  of  this 
return  presently  :  it  will  be  found  to 
have  an  important  bearing  on  the  subject 
of  this  letter. 

In  the  year  1840,  by  means  of  a  some- 
what laborious  investigation,  I  ascertained, 
as  it  turned  out  very  accurately,  the  total 
emoluments  of  the  office,  and  published 
them  in  a  pamphlet,  which  had  the  fortune 
to  excite  some  public  attention.  In  that 
pamphlet  I  relied  much  on  the  fee  simple 
and  property  character  of  a  clerk  in  court's 
practice,  as  the  principal  proof  of  the  pro- 
priety of  its  abolition;  and  I  would  beg 
pardon  for  quoting  a  passage  I  then  pub- 
lished, as  I  am  anxious  to  shew  that  the 
views  I  am  now  advocating  are  not  of  recent 
date. 

"  All  the  clients  of  one  clerk  in  court  may 
be  and  are  transferred  by  sale  to  any  other 
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of  the  derk^  in  dourt,  without  reference  to 
his  abilities.  There  is  good-will  in  their 
business,  infinitely  more  tangible  than  that 
of  a  soiidtor.  So  certHin  is  this  property 
in  a  clerk  in  court's  practice^  that  when  the 
day  of  compensation  comes  these  gentlemen 
will  be  hardly  treated  if  compensated  like  a 
registrar  or  master,  as  if  only  life  tenants, 
without  reference  to  their  power  of  appoint- 
ing a  successor.  They  have  for  this  most 
part,  by  pecuniary  or  family  arrangement, 
purchased  as  well  as  been  educated  for 
their  present  position,  and  their  calculation 
has  in  part  been  that  they  might  transmit 
the  office  to  those  coming  after  them.  But 
officers,  the  good-will  of  whose  business  is 
80  irrespective  of  personal  quijification, 
should  not  lay  so  great  a  stress  on  their 
indispensable  utility  to  the  suitors  of  the 
court,  &c/' — Obaervations  of  a  Solicitor,  8(C. 
p,26, 

I  think  that  I  cannot  be  in  error  if  I 
state  that  the  abolition  of  this  office  had 
been  determined  upon  by  Lord  Cottenham 
before  he  gave' up  the  9eal9:  but  as  great 
stress  has  been  laid  upon  the  fact  that  the 
statute  3  &  4  Vict.,  c.  94,  contains  powers, 
and  a  claose  for  compensation,  which  would 
have  enabled  the  Chancellor  to  abolish  this 
office,  I  can  positively  state  that  the  ori- 
ginators of  that  measure  could  not  have  ic 
troduced  it  with  any  view  of  its  application 
to  such  abolition.  Such  abolition  would 
have  required  powers  for  compensation,  and 
I  was  a  party  to  framing  the  compensation 
clause  in  that  bill,  and  therefore  happen  to 
know  that  it  was  no  act  of  theirs.  The 
clause  was  pat  in  at  the  suggestion  of  Mr. 
James  Stewart  in  the  Como^ons.  Even  if 
it  had,  however,  been  their  intention  to 
abolish  the  office  under  the  3  &  4  Vict.,  all 
the  compensatiQns  now  complained  of,  as  I 
conceive,  might  and  ought  to  have  been 
awarded  under  that  act.  Tbb  sikole  quss- 

TIOW  RBALLT  IN  ISSUE  NOW  IS,  WHETHER 
TBS  C0MPEK8ATI0NS   ARE    RIGHT   AND    FAIR. 

It  would  have  been,  in  fact,  utterly  impos* 
sible  to  have  abolished  this  office  without  a 
special  act  for  the  purpose. 

/  now  came  to  the  history^  of  the  measure 
egamst  fphich  so  much  has  been  said.  —It  is 
well-known  that  Lord  Lyndhurst.  upon 
coming  into  office  in  1842,  found  Lord 
Langdale,  Vice  Chancellor  Wigram  (then 
Mr.  Wigraip),  Mr.  Peipberton  Leigh,  and 
the  late  Mr.  Sutton  Sharpe  engaged*  as 
quasi  commissioner?^  in  considering  what 
alterations  shoqld  be  mud^  in  the  practice 
or  the  Court,  and  that  Lord  Lyndhuret  then 
requested  ihc  cpntjnaance  of  their  services. 


The  abolition  of  the  Six  Clerks'  Office  was 
the  first  matter  that  came  under  review, 
and  it  is  extremely  well-known  in  the  pro- 
fession that  the  commissioners  did  the  Law 
Institution  the  honour  of  requesting  their 
suggestions  on  the  subject.  It  is  ako  v/ell- 
known  that  the  Law  Institution  ])roceeded 
to  appoint  a  special  committee  for  the  pur- 
pose. With  that  committee,  a  very  eminent 
solicitor,  now  an  officer  of  the  Co>irt,  but 
who  then  conducted  the  largest  practice  in 
the  Chancery  Court,  and  myself  (known  to 
be  no  lover  of  the  Six  Clerks'  Office)  were 
associated.  (*i*his  letter  is,  however,  writ- 
ten for  myself  alone,  and  without  even  the 
knowledge  of  that  committee,  to  which  I 
no  longer  belong.)  You  will  conUrm 
me,  Sir,  when  I  say  that  nobody  could' 
by  possibility  be  better  acquainted  with 
all  their  proceedings  and  deliberations 
than  yourself.  From  that  committee  pro- 
ceeded a  body  of  suggestions  which  ex- 
tended over  twenty- two  printed  folio  pages. 
I  do  not  at  all  mean  to  claim  for  that  com- 
mittee the  merits  of  the  bill.  I  consider 
such  merits  very  great.  That  so  great  a 
change  should  have  worked  with  such  per- 
fect ease,  and  without  the  necessity  of  a 
single  application  to  the  Court,  is  a  marvel, 
when  we  consider  the  difficulty  of  every 
change,  and  that,  as  Mr.  Jacob  used  to 
say,  every  line  of  Lord  Kedesdale's  Treatise 
has  cost  the  public  1000/.  These  merits 
certainly  are  to  be  attributed  to  Lord  Lang- 
dale  and  his  coadjutors,  and  to  the  liord 
Chancellor.  But  the  de-merits,  if  such  there 
are,  of  originating  the  coippensation  clauses; 
I  cannot  but  attribute  to  the  sug^^estions  of 
the  committee  I  have  mentioned. 

Of  my  share  in  these  suggestions,  such 
as  it  was,  I  for  one  have-  always  been,  and* 
am  still,  extremely  proud ;  aqd  I  da  not 
believe  that  any  gentleman  who  acted  upon 
that  committee  would  wish  to  Vary  therein 
in  any  one  particular,  if  he  had  to  do  the 
work  over  again  to-morrow.  But  the:«e 
suggestions.  Sir,  propose  in  full  detail  all 
the  compensation  clauses  now  objected 
to,  with  two  exceptions,  together  with  spe- 
cial reasons  for  the  adoption  of  each.  Let 
the  blame  therefore  of  originating  clauses, 
which  you  have  i^llowed  to  be  designated 
in  your  pages  as  "wild  and  wicked"  be 
placed  at  the  right  door. 

As  a  justification  of  my  own  share  in 
the  acts,  of  this  committee^  I  must  state  a 
little  of  its  proceedings.  That  full  and  fair 
compensation  most  be  paid,  was  never  ques- 
tioned for  an  instant.  Indeed,  I  believe, 
that  neither  vou  nor  your  correspondents 
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question  that  now.    Th«  mattm  to  be  de- 
cided upon  therefore  vras,  what  was  fair 
and  reasonable.     It  was  felt  that  this  wbb 
a  point  which  must  principally  be  decided 
by  precedent.     We  knew  no  abstract  rule 
by  which  three-fourths,  four-fifths*  or  any 
other  proportion  was  to  be  fixed  on.     We 
prepared  therefore  a  table  of  the  principal 
acts  abolishing  law  offices  since  1800.  shew- 
ing the   plan  of  compensation  adopted  in 
each,  and  as  far  as  we  could,  what  had  been 
done  under  such  acts  in  awarding  compen- 
sation, &c.     The  acts  for  abolition  of  the 
Common  Law   Exchequer,  of  the  Bquity 
£xchequer  in  England,  and  the  aota  for 
abolishing  the  Six  Clerks  Office  in  Ireland, 
were  our  principal  guide.     I  will  assert  at 
once,  and  prove   it  when  necessary,  that 
under  the  terms  of  Lord  Cottenkam's  Equity 
Exchequer  Abolition  Act,  the  clerks  in  court 
would  have  got  much  higher  compensation 
than  they  did  under  the  present  act,  except 
as  to  the  compensation  to  clerks  in  eourt 
for  power  of  sale  and  succession,  and  aa  to 
that  to  agents.  But  the  principles  Lord  Cot- 
tenham  adopted  for  compensation  in  hi&  act 
are  not  complained  of ;  except  as  to  them, 
this  bill  can  only  be  wounded  through  the 
side  of  that  bill.     I   therefore  need  only 
deal  with   the  two  points  of    difference. 
Now  as  to  these   two  points,     lat, — the 
agents.      Compensation  for  these   persons 
bad  been  omitted  in  the  Equity  Exchequec 
bill.     Cases  of  the  most  grievous  hardship 
had  arisen  in  consequence  of  such  omissioa. 
One  of  the  principal  exchequer  agents  will 
occur  to  many  of  your  reader  s  minds.  For 
a  long  period  of  years  he  had  been  a  most 
active  and  useful  person  in  that  office.    He 
is  now  to  be  seen  going  about  in  a  state  of 
.abject  destitution.      Did  you  expect  that 
any  of  the  gentlemen  who   composed   our 
committee — nay,  that  any  gentleman  would 
propose  a  repetition  of  such  injustice  ?     I 
imagine  not.    At  the  Six  Clerk's  Office 

year*  and 
upward*. 

The  record  keeper  had  been  in  office    50 

One  agent    59 

Two  more    35 

Another        SI 

Two  more    24 

Another        21 

And  the  last    9 

Besides,  the  claim  arising  from  length  of 
service,  the  certainty  (the  mere/  Aonet^oer- 
tainty  I  mean,  I  care-  nothing  for  the  legnl 
certainty  with  which  you  and  your  ^onrea* 
pondents  deal,)  of  tlieir  «eiiftinuing  duting 
life  to  retain  their  em^kMoentft  was,  except 
for  the  intervention    of    the    legislature. 


greater,  if  possible,  than  that  of  the  clerks 
in  court  themselves.  The  whole  ambuot 
of  compensation  to  them,  we  knew  would 
not  be  very  great  (not  that  that,  however, 
would  have  affected  our  views).  In  the 
corresponding  Irish  Act,  and  in  the  Chan- 
cery Regulation  Acts,  were  precedents  for 
such  a  clause.  And  I  believe  that  the 
whole  committee  felt  so  strongly  the  ex- 
treme justice  of  that  part  of  our  sugges- 
tions, timt  I  do  not  think  they  could  have 
been  induced  to  take  any  more  trouble 
about  the  matter,  if  their  feeMngs  had  not 
been  responded  to  as  to  them. 

Next  as  to  the  compensation  to  clerks 
in  court  for  their  powers  of  sale  and 
succession.  There  were  not  only  prece- 
dents for  such  clauses,  but  it  was  ob- 
viously monstrous  to  treat  an  office  of 
this  sort  as  if  it  were 'a  mere  life  appoint- 
ment. One  of  the  principal  clerks  in  court 
had  traced  the  inheritance  of  his  office 
back  through  his  uncle,  grandfather,  aod 
great  grandfather  to  somewhere  about  the 
time  of  the  Comm(>nwealth :  another,  I 
have  understood,  had  given  nearly  30,000/. 
purchase  money,  for  a  part  of  his  busi. 
ness :  a  third  had  paid,  I  believe,  a  still 
larger  sum.  They  could  all  re-sell  them 
at  similar  rates,  or  could  use  them  as 
provision  for  their  families.  And  wns 
it  to  be  expected  that  we  were  to  re- 
commend such  an  interest  as  each  of  diem 
possessed,  to  be  passed  by  as  if  it  existed 
only  in  imagination  ? 

But  it  is  said  the  amounts  were  so  esor- 
mous.  So  they  were ;  and  so  their  pur- 
chase monies  had  been.  It  was  a  qaestioo 
of  JX78TICB,  not  of  amount,  llie  derksin 
court  had  no  political  influence.  Appoints 
of  life  offices  are  often  enough  akin  to  those 
in  power;  but  deiks  in  court  derived  their 
property  from  no  such  source.  We  felt  (I 
use  the  word  **  we,*'  because  I  certainly  fdt 
so  myself,  and  I  have  no  reason  to  doubt 
that  every  other  member  of  this  comioittK 
so  felt  likewise,)  that  it  should  be  no  feult 
of  ours,  if  men,  because  they  were  without 
political  influence,  were  to  be  dealt  vith 
on  a  different  footing  from  those  who  had. 
Lord  Chancellors,  ministers,  and  politicians, 
could  get  nothing  bf  serving  clerks  in  court- 
There  were  other  people  who  had  political 
influence,  receiving  under  clauses  preciself 
similar,  amounts  much  larger  than  the 
clerks  in  court  could  get.  Parliament  was 
wellf  aware  it  wtlh  so.  A  return  was  printed 
m  the  Lords  of  the  oommon  law  compensa- 
tions, just  a  month  before  this  bill  went  in^ 
which  return  shewed  Lord  Sllenboroaghi 
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(fikongh  GcHreraor  Geaeral  of  India,  with  h&tiaper  clerks,  Agents,  &c.  abolished,  aver- 
Dosmdl  emolamentt  there)  in  receipt  of  nged,  for  the  three  years  mentioned  in  the 


abont  9000/.  a-year  as  chief  clerk  of  the 
Q.  B.  and  costos  breyium ;  the  Honourable 
Charles  Law.  with  another  1000/.  a-year; 
the  Honourable  Spencer  Law,  with  450/. 
more ;  Lord  Kenyon  and  his  family  in  re- 
ceipt of  6000/.  or  7000/.  a-year  more,  as 
filaceft  and  clerks  «t  Nisi  Pritn,  and  a  va- 
riety of  other  titular  legal  officers,  who  had 
never  done  a  day's  work  in  their  lives  to 
earn  them>  in  receipt  of  other  compensa- 
tioDflr.  Lord  Cottenhatn,  a  year  before,  had 
given  the  Exchequer  Clerks  in  Ck)Qrt  very 
similar  compensation.  Nobody  had  found 
&Qlt  with  that.  And  I  should  like  to  know 
whedier,  with  fects  such  as  these  before  their 
eyes,  duly  sanctioned  by  the  legislature,  and 
acquiesced  in  by  all,  you  would  have  had  a 
ODmmittee  of  your  body  propose  a  different 
measure  of  justice  for  men  who,  at  least 
had  spent  theLr  time  in  business,  and  what- 
ever might  have  been  thought  of  their 
duties,  had  performed  them  in  person,  and 
well.  I,  tou»  for  one,  was  in  no  small  de- 
gree influenced  by  views  admirably  ex- 
pressed on  more  thkn  one  occasion  by  Mr. 
Charles  Buller.  I  allude  particularly  to 
his  speech  in  fieivonr  of  the  Hon.  Mr.  Scar^ 
lett's  compensation,  and  to  that  for  repair- 
ing old  injuries,  and  providing  compensation 
for  the  Exchequer  agents  by  the  bill  now 
in  question.  He  contended,  I  believe  with 
great  wisdom,  that  the  public>  in  these 
measures,  should  err  on  the  side  of  paying 
tco  much;  thut  the  confidence  of  being 
faiiiy  dealt  with,  then  given  to  those  to  be 
dfected,  was  the  only  way  to  procitre  their 
true  co-operation  ;  and  that  without  such 
co-operation  it  was  unavoidable  that  errors 
and  difficulties  would  arise  to  such  extent  as 
to  cost  the  public  ultimately  far  more  than  it 
wuuld  have  to  pay  to  purchase  the  good 
i^ill  and  assistance  of  those  affected.  These 
vie^  s  were  abundant  to  satisfy  me. 

I  have  very  little  more  to  say  of  the  his- 
tory of  this  measure.  I  havealready^  at  the 
beginning  of  this  letter,  alluded  to  other 
stages  of  its  progress,  and  shall  again  at  its 
close.  Instead  of  its  being,  as  objectors  say, 
•*  smuggled"  or  "  juggled  "  through  ,•  it 
was  a  month  in  parliament.  And  during 
each  recurring  week  of  that  month,  you.  Sir, 
for  one,  laid  full  partictdars  respecting  it 
before  die  profession. 

/  wiU  now  speak  of  the  measure  la  a  pecU" 
niary  point  of  view. — 1  have  taken  some 
pains  to  ascertain  the  facts,  and  it  will  be 
found,  I  believe,  that  the  amount  of  the  net 
pf  the   six  clerks^    sworn  clerks, 


act.  just  about £68,000 

The  compensation  awarded 
amounts  to  about...  ^44,000 

(Being  the  purchase 
money  for  a  per- 
petuity of  44,750/., 
which  otherwise 
would  have  re- 
mained a  charge 
yearly  growing  m 
amount) 

The  salaries  to 23,^50 

67,250 


Gain 750 

So  THAT  THH  SUITOR  WOULn  NOT  BB  AK 
inMBDIATB  LOSRR  BT  THE  CHANGE,  BVBN  IF 
TUB  INCOMR  OV  THB  OFFICES  HAD  IIBMAINBU 
IN  STATU  QUO.  ThE  MEASURE  HAS  AC- 
TUALLY EFFECTBD  A  PRESENT  SAVING.    Value 

the  difference  in  present  money  between 
the  tax  as  a  life  charge  and  a  perpetuity , 
and  he  would  be  a  money  gainer  to  an  im- 
mense sum,  besides  having  bought  oflF  the 
great  obstruction  to  the  i:Dprovementa  he 
was  desiring.  For  instance 
Annuityof  ^644.000^ 

in    perpetuity   at  1^1000,000 

25  years  purchase  J 
Value    for    annuity^ 

for  average  lives, 

say  15  years 

chase... 


nuity^ 

lives,  ( 

pur- J 


jeeoo.ooo 


Value  of  purchase  to  -» 

pubKc   in   present  1^6400,000 

money..         J 

But,  first,  so  far  from  its  being  the  case,  that 
the  incomes  originally  pud  remain  in  statu 
guOf  and  notwithstanding  all  your  corres- 
pondent's most  confident^  .  but  [mistaken 
statements,  about  the  decrease  of  business* 
there  has  been  an  annual  increase  in  the 
emoluments  of  the  office,  with  which  the 
profession  and  public  seems  to  be  altogether 
unacquainted.     This  I  will  now  shew. 

The  return  I  have  before  alluded  to, 
made  by  the  clerks  in  court  in  the  year 
1833,  but  never  published,  is  stated  by 
Mr.  Spence,  in  a  note  to  page  10  of  hi« 
Supplement  to  his  First,  Second,  and  Third 
Addresses,  as  shewing  the  gross  increase  of 
the  office  in  1831  to  have  been  46,372/. 
1 5  *.  1  Od.  The  return  for  \  839,  mi\de  in  tho 
year  1940,  shewed  a  gross  increase  to  as 
near  as  possible  of  60,000/. ;  and  I  am  in- 
formed that  the  income  for  the  yearl642  Imq 
mcreaa^d  to  nearly  70,000/.    Nqw  if  999^ . 
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pensationwas  to  be  paid  at  all,  it  miiet  be  on 
an  average  of  the  last  two  or  three  years'por- 
lits.  The  taking  an  average  of  the  three 
last  years  is  not  only  in  conformity  with 
former  acts,  but  is  in  itself  evidently  the 
only  reasonable  plan.  Compensation,  when 
proper,  is  in  respect  of  the  present  and  con^ 
tinning  value  of  the  lawful  emoluments 
taken  away  from  the  officer.  A  three 
years'  average  ascertains  this  fairly.  A 
larger  average  would  be  hard  on  any  man 
who  harl  improved  his  business,  as  he  would 
be  put  back  on  his  past  profits  rather  than 
his  present.  It  is  quite  obvious,  therefore, 
that,  admitting  compensation  was  to  be  paid 
at  all,  every  years  further  postponement  of 
the  measure  was  adding  seriously  to  the 
burthen.  To  illustrate  this,  if  we  'value 
roughly  in  pfesent  value,  the  damage  in- 
flicted on  the  public  by  the  abandonment 
of  the  measure  of  1833,  I  do  not  believe  it 
will  be  found  less  than  5  or  600,000/.: 
that  is  to  say,  had  the  present  bill  been 
passed  in  1833,  the  saving  to  the  suitor 
would  have  been  to  an  amount  worth  that 
sum  in  prei>ent  money.  Besides  the  in- 
crease of  yearly  income,  three  of  the  prin- 
cipal clerks  in  court  had  died  in  that  in- 
terval. In  passing,  I  cannot  refrain  to 
note,  that  tlie  history  of  that  bill  deserves 
serious  investigation. 

Specific  objections  to  the  measure, — Let 
us  now  deal  with  the  specific  objections 
made  to  this  measure.  I  find  them  assidu  • 
ously  collected  by  a  correspondent  of  your' a 
in  whose  views  you  have  expressed  much 
concurrence,  who  signs  himself  **  A  Practi- 
tioner,'* though,  as  I  believe,  he  is  no  more  a 
practitioner  (meaning  by  that  term,  one  who 
now  practises  as  a  solicitor  in  equity,)  than 
Lord  Ellenborough  was  when  he  was  Custos 
Brevium.  This  I  believe  1  could  abundantly 
prove  from  internal  evidence,  if  it  were 
necessary,  and  on  it  I  should  not  hesitate 
to  stake  any  little  reputation  as  a  practi- 
tioner I  may  have,  if  he  will  but  promise  to 
sign  his  real  name  to  his  next  letter.  Of 
any  letter  not  so  signed,  or  other  anonymous 
contradictions,  I  may  as  well  at  once  say,  I 
shall  take  no  notice. 

I  will  begin  with  his  five  leading  objec- 
tions ;  they  are  contained  in  his  letter  of  the 
30th  Dec.  1843.     They  are 

1st.  That  agents  are  improperly  compen- 
sated. — This  I  have  sufficiently  dealt  with. 

2nd.  That  bad  debts  were  not  provided 
for,  though  many  of  the  svorn  clerks  had 
30.000/.  or  40.000/.  debts  outstanding,  of 
which  a  great  portion  was  bad.  The  answer 
i9,  bad  debts  werk  provided  for  by  this 
m  nsure,  aird  were /or  thefirit  time  in  any 


measures  of  this  class,  deducted  from  the 
amounts  awarded  for  compensation.  In  this 
case  the  compensation. as  I  understand,  was 
fixed  at  six-eight?  on  the  net  receipts,  i» 
the  altogther  parallel  case  of  the  Equity  Ex- 
chequer at  seven-eighths  on  t\xegro>s.  In  the 
Equity  Exchequer  case,  the  then  solicitor  to 
the  Suitor's  Fund  required  ti.e  bad  debts  to 
be  ascertained  and  deducted.  It,  was  refused 
by  the   Treasury  on  the  ground   that  the 
diminution    from    whole  profits  to   three- 
fourths  only,  was  to  meet  that  very  objec- . 
tion    In  the  present  bill  compensations  were 
referred  to  the  Lord  Chancellor,  who  took 
a  different  view  of  the  case.     Now  this  ex- 
amining  into   bad  debts  led  the  clerks  in 
court  to  call  in  all  their  balances  ;  and  their 
calling  in  their   balances  led  to  a  heart- 
burning among  the  solicitors,  from  which  the 
present  outcry  has  taken  its  chief  rise.     It. 
is  only  because  the  thing  was  done  which 
''Practitioner*'  snys  was  not  done,    that  his 
letters  and  your  encouragement  are  likely 
to  be  mischievous.      It  is  immaterial  there-, 
fore,  to  go  into  the  30,OUO/.  to  40.000/, 
story.     That  statement  is  so  utterly  wide 
of  the  truth,   as  any   Practitioner    might 
easily  have  ascertained,  that,  were  it  ma- 
terial   to    enter   into  it,    I    might  fairly 
begin  by  applying  to  it  the  "PractitionerV 
own   phrase,    anil    calling   it    "wild    and 
wicked."      I  will  promise   to   prove  this 
assertion  of  mine  whenever  any  issue  of  the 
lea^t  value  shall  turn  on  the  fact. 

3rd.  That  it  was  assumed  that  the  fees 
were  necessarily  paid  to  the  particuular  per- 
sons, whereas  they  were  a  floating  business 
that  might  have  been  transferred  to  any  other 
of  the  sworn  clerks,  amounting  in  number  to 
60.— (If  "  Practitioner"  had  ever  been  in- 
side the  Six  Clerks'  Office,  he  would  put 
the  figure  22  instead  of  60.  The  60  is  a 
theoretical  number  embodied  and  existing 
only  in  "  Practitioner's"  misapprehension.) 
This  objection  has  manifestly  nothing  to  do 
with  the  suitors.  To  them  the  only  point 
of  interest  is  the  total  amount  to  be  paid. 
This  objection  goes  only  to  the  fair  princi- 
ple of  the  distribution  of  that  totiJ  amongst 
the  recipients.  Wc  must  therefore  pass  it 
by.  But,  although  I  must  not  argue  the 
question  here,  J  assert  that  there  is  nothing 
in  it  even  as  amongst  the  parties  themselves. 
4th.  A  three  years'  average  not  long 
enough,  and  unfair  to  the  public. —  I  have 
disposed  of  this  already.  In  other  words, 
this  is  to  say,  that  the  purchase  money  of 
an  estate  should  be  calculated,  not  ou  the 
rental  which  it  produced  the  last  tluee 
years,  but  on  that  it  produced  some  century 
ago.     If  you  are  to  go  back  ad  libitum,  you 
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may  as  well  go  badc*'one  hundred  yean 
B8  ten. 

5th.  The  half  campensaium  for  seven 
fears  is  unjust.  The  su^rn  clerk  could  only 
have  received  his  emoluments  during  his  life. 
—True,  but  his  execotors  could  and  did 
receive  them  afterwards,  and  did  after  his 
death  sell  the  practice  sometimes  for 
80,000/  or  more.  For  the  more  peculiar 
satisfaction  of  "  Practitioner's"  peculiar 
mind,  I  would  point  out  that  the  Lord 
Chancellor,  in  his  order,  directs  them  to  be 
paid  not  to  the  clerk  in  court,  but  to  his 
executors  !  "  Practitioner,"  to  be  consis- 
tent,  would  tell  you  that  a  life  policy  of 
insurance  should  not  be  paid,  because, 
forsooth,  the  insurer  could  not  receive  the 
amount  after  he  was  dead.* 

If  "Practitioner"  says  that  I  am  only 
criticizing  bis  loose  writing,  let  him,  if  he 
can,  put  his  objection  in  any  tangible  form 
that  does  not  involve  the  same  absurdity, 
er  else  does  not  assert  as  a  fact  something 
altogether  unfounded. 

ITiese  are  "  Practitioner's"  five  great 
leading  points,  with  which  he  sums  up  six 
long  and  laboured  letters.  A  few  more  ob- 
jections picked  out  from  one  quarter  or 
another,  still  remain  ;  I  will  number  them 
as  in  continuation  of  the  above. 

6th.  *•  The  compensation  was  for  improper 
charges  which  arose  from  the  peculiar  state  of 
the  cause  list  and  the  arrears  of  700  causes. 
And  "  Practitioner,"  extraordinarily  enough 
for  any  "practitioner,"  quotes  with  seem- 
ing approbation  Mr.  Pemberton  Leigh's 
error,  that  these  700  causes  produced  to  the 
clerks  in  court  14,333/.  per  annum,  though 
every  practitioner  knows  that  the  extreme 
amount  which  those  700  causes  Could  have 
produced  could  not  be  one-fourth  of  that 
torn  This  observation  is  best  answered  by 
the  fact,  that  the  largest  income  ever  earned 
hy  the  clerks  in  court  was  in  the  last  year 
of  their  time,  and  aitiir  this  arrear  had 
been  got  rid  of.  The  objection  in  fact  is 
inconsistent  with  "  Practitioner's'*  wish  to 
throw  the  average  back  into  times  when  the 
arrear  was,  if  anything,  greater. 

71  h.  That  the  Court  in  times  long  passed 
had  raised  the  fees  lo  their  present  amount, 
and  might  have  reduced  them  again.  And 
s  the  court  might.  And  it  might  do  any 
any  other  extravagance.  If  it  might  not, 
the  legislature  might.  There  is  always 
somewhere,  a  putoer  paramount  to  every 
right  of  property.  But  would  it  be  just  to  do 
such  things  ?  The  sponge  would  be  even  a 
fairer  thing  than  this.  I  cannot  but  grieve 
to  see  solicitors,  or  pseudo  solicitors,  advo- 
cate   sttcb    underhand   conduct.     If  com- 


pensation should  be  paid  at  all,  pay  it,  and 
do  not  let  the  chance,  that  the  court  might* 
some  day  have  done   a  gross  injustice,  be 
taken  as  an  element  of  depreciation  when 
the  price  comes  to  be  fixed  .^ 

8th.  That  the  Lords  of  the  Treasury 
should  have  had  the  compensation  referred  to 
them  instead  of  the  Cliancellor. 

When  the  public  funds  are  to  be  dealt 
with,  this  is  well  enough,  but  what  have 
the  Lords  of  the  Treasury  to  do  vith  the 
Suitor's  Fee  Fund  ?  Bad  debts  would  not 
have  been  taken  off  by  the  Lords  of  the' 
Treasury,  and  the  change  complained  of 
was  every  way  a  gain. 

9th.  The  fees  and  their  lawfulness  should 
have  biren  proved  upon  oath. 

If  there  was  one  thing  more  settled 
than  another  all  round  the  law,  where  truly 
most  things  are  unsettled  enough,  it  was 
the  fees  payable  to  the  Six  Clerks'  Ofiice. 
They  were  all  payable,  under  orders  of  the 
Court,  and  had  all  been  reported  upon  from 
time  to  time  by  some  half  dozen  commis- 
sioners. 

1 0th.  But  it  is  said  the  amount  of  the  com- 
pensations were  a  surprise  in  the  profession.' 
The  AMOUNTS  per  se  have  nothing  to  do 
with  the  question.  A  large  property  requires 
a  large  purchase  money.  The  question  is 
the  fairness  of  price  as  regards  the  property 
bought.  But  as  to  amount  and  surprise, 
never  was  any  complaint  so  absurd.  In  my 
time  I  never  recollect  a  return  which  made 
more  sensation  than  that  of  the  amount  of 
the  clerks  in  court's  income.  The  papers 
were  full  of  it,  and  your  journal,  sir,  printed 
and  re-printed,  digested  and  anatomized  it 
to  the  utmost,  as  indeed  its  importance  fully 
deserved.  To  be  surprized  that  three- fourths 
of  an  income  of  8  to  10,000/.  a-year  would 
ariiount  to  a  large  sum  of  money,  certainly 
shews  wonderful  lethargy  of  mind. 

^  But  it  is  said,  you  raise  and  lower  solici- 
tors' Ice^,  why  not  have  done  ho  with  the 
clerks  in  court  ?  1Uie  two  are  iu  nowise  siini- 
lar,  und  it  is  important  ftir  our  body  it  should 
be  8u  understood.  We  are  not  monopolists. 
Our  incomes  are  not  governed  by  arbitrary 
scales  of  fees,  though  no  doubt  they  are  in 
many  respects  most  improperly  affected  by 
them.  As  a  curious  proof  of  this,  the  New 
York  legislature  a  few  years  a^o  passed  a  law 
to  lower  the  lawyers'  fees  very  greatly,  say  from 
dollars  to  cents.  So  monsinMis  a  law  was  of 
course  disregarded,  and  the  fees  continued  as 
before,  only  becoming  honorary  and  not  le^al; 
Try  the  same  plan  iiere,  and  as  to  the  solicitors 
and  the  bar  you  would  have  the  same  result. 
As  to  clerks  in  court,  it  would  have  been  other* 
wise,  for  they  did  not  have  their  raisience,  as 
ive  luve,  in  the  wants  of  the  public;  but  were, 
the  mere  structure  aud  creatures  of  the  law. 
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Utl^.  The  benfijif  of  the  change  is '' void 
fgr  rmotenif»s-** — ITiis  i^  some  of  "  Pincti* 
tioner's"  wit.  It  u  just  as  if  he  were  to  say 
that  the  benefit  of  any  scheme  for  pa3ring  a 
debt  by  long  instalments,  by  sinking  funds» 
or  by  sopie  other  way  which  does  npt  in- 
volve the  principle  of  spoliation,  is  void  for 
remotenesss.  I  like  to  see  men  b'^in  to 
pay  their  debts  at  all. 

"Practitioner"  has  a  grand  remedy  for 
the  evils  of  these  compensation  clauses.  He 
Sfiys  to  the  Lord  Chancellor — revoke  the 
compensation  orders,  and  fall  baok  on  my 
pet  statute,  3  ft  4  Vict.  c.  94,  and  pay 
them  on  some  new,  and  altogether  reduced 
principle.  That  is  to  say,  he  wishes  die 
Lord  Chancellor  to  address  the  poor  deluded 
clerks  in  court  thus — '*  Gentlemen,  fou 
have  helped  me,  under  the  promise  of  pay* 
ment,  to  frame,  pass,  and  carry  out  a  bill 
unexampled,  when  the  extent  of  the  charge 
is  considered,  in  the  accuracy  and  suooesa 
of  its  working.  I  have  had  all  the  aid  you 
could  give,,  and  have  now  done  with  you, 
and  though  you  never  dreamt  it,  I  have  a 
power  of  revocation  as  to  your  compensa- 
tion clauses ;  I  shall  use  it ;  and  you  had  bet- 
ter be  *  in  mercy,'  ^c,  as  soon  as  you  cao." 
This,  Sir,  done  into  English,  is  the  special 
pleading  juggle,  and  legal  conundrum,  to  the 
explication  of  which  your  oorrespondent'^s 
eight  long  letters,  under  your  approbation, 
have  tended !  Shame  on  such  a  proposal ! 
In  fact,  and  I  bi^d  better  say  it  once  for  all. 
the  principles  f^dvoc^ted  by  loo  many 
of  the  detractors  of  the  measure,  are 
evidently  borrowed  from  the  other  side  of 
the  Atlantic,  and  can  be  best  expressed  by 
the  significant  term,  ''&bpu]9iiatzqh." 
T^ke  a  man's  property,  promise  him  pay^ 
ment,  and  then  find  reasons  for  paying  him 
nothing  for  it,  if  you  can.  If  this  ia  no6 
ivhat  is  meant,  (I  beg  all  their  pardons,)  I 
can  see  nothing  else  in  it* 

12  &  13. — I  have  yet  two  other  objections 
to  deal  with,  which  go  not  so  much  to  the 
amount  awarded  for  compensation,  as  to  the 
mod^  of  paying  them.  "Practitioner" 
says  that  the  fees  are  increased  to  an  qnor* 
XQOUS  amount,  aqd  are  levied  in  a  most  ob- 
jectionable  manner,  and  that  the  business 
has  dwindled  down  in  consequence ;  and 
that  when  once  fees  are  imposed^  they  are 
never  taken  off  again.  And  he  makes  some 
statements  about  t^e  propriety  of  taking 
the  charge  off  the.  Suitors'  Fee  Fwnd.  and 
throwing  it  on  to  the  Suitors*  Fund,  which 
i^re  only  worth  pasaing  notice,  as  marking 
bis  want  of  accurate  information  on  the 
whole  subject ;  for  it  is  utterly  impossible 
that  the  writer  of  these  sentences  ^an  have 


a  koowfedge  Whal  th§  nature  of  tlwr  fpa4 
he  mentions  really  is. 

The  answer  w,  that  the  fees  are  not  in- 
creased ;  they  are  necessarily  vaxied.  Tht 
total  amount  is  the  same  that  it  waa  before. 
If  any  one  denies  it,  let  him  get  a  retam 
moved  for.  Upon  this  subject  1  addressed 
you  a  letter  a  year  and  a  quarter  ago,  which 
afterwards  appeared,  I  believe,  in  all  the 
morning  newspapers,  (see  L.  O.  vol.  95, 
p.  4,)  every  statement  of  which,  I  will  ven- 
ture to  say,  subaequeat  experienoe  has  ve« 
rified. 

To  shew  that  fees  will  be  taken  off  aa 
soon  as  their  reduction  can  be  affiwdad,  we 
need  only  refer  to  what  took  place  in  ]  83S, 
when  the  fees  were  reduced  8000/.  a  year. 
As  to  the  reduction  of  the  businesa,  there  ia 
no  proof  of  it ;  on  the  contrary,  the  bills 
filed  last  year  were  more  in  number  thaa 
the  average,  and  the  fees  taken  in  the 
register's  and  masters'  o&Bes  were,  I  have 
undevstood,  larger  than  in  previous  years^ 
I'hese  are  the  only  tesiB  which  I  know  thil 
can  be  reUed  upon. 

And  now,  Sir^  J  have  afiw  WQrd$  to  i^ 
about  yoursel/.-^TbAt  you  have  ¥fHfUy  gone 
astray  in  this  SAatter,  none  who  know  your 
periodical  would  believe.  Still  I  cannot 
but  think  you  have  been  afeeping  on' 
your  post.  There  is  not,  I  wonld  venture 
to  say,  one  of  the  statements  or  arguments 
which  I  have  been  exposing,  that  you  mighi 
not  have  e3(posed  as  well  as  myself,  had  you 
given  them  a  little  consideration.  But  on 
the  contrary,  you  have  rather  expressed 
a  concurrence  in  their  aooturacy.  To  ciy 
"job,"  is  m  ewy  apd  vulgar  way  «f  leadiog 
on  an  att«ck»  and  one  whieh  even  in  this 
jobbing  f^t  gains  almost  too  reedy  a  ere* 
dei^e^  Tbia  has  been  the  plan  of  the  detntff* 
tQTsheiA,  AutinproportioQiaaitiseasyand 
vulgar*  and  likely  lo  wus  t^e  cveduloas^ 
surely  those  who  care  for  tvuth  ahowld  shun 
such  a  mode  of  warfrr e.  Is  it  r%ht  6utber» 
I  would  say,  that  after  all  the  peeuUar  know- 
ledge you  had  of  the  reasons  for  the  measure, 
andafter  all  the  approbation  you  beslowed  on 
it  while  passing,  you  should  at  a  year  anAa 
half's  interval,  and  without  one  single  new 
fact  which  could  alter  your  viewe.  t«rn  rutttid 
and  abuse  its  framera?  In  the  name  of  pure, 
common,  straight-forward  justice  and  hones- 
ty, join  with  me  in  protesting  againat  such  a 
course.  Who  will  trouble  themaelves  in  mat- 
ters  like  these,  if  they  are  to  meet  with  sudi 
shabby  treatment  where  they  confided  the 
most)  See  the  facU.  lliis  bill  was k^idbefore 
parliament  on  the  1 1th  July,  1842.  On  th« 
23d,  you  gave  a  short  abstract  of  it.  shew- 
ing the  compensation  clauses  very  dearljr. 
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On  the  SOlifa  July  you  expressed  yonr  un^- 
lified  ftpprohadoii  of  this  measure,  and  you 
state  its  then  stage  in  parliament.  On  the 
6th  August  you  speak  of  it  as  a  "  beneficial 
alteration,"  and  "  a  change  for  which  you 
bad  long  contended."  On  the  ISth  Au- 
gust, you  state  that  it  had  received  the 
royal  assent,  and  speak  of  it  '*  as  efieeting 
a  great  saving  of  expence."  On  the  10th 
September,  1842,  you  print  the  bill  tn  ex • 
tenso,  and  you  will,  I  trust,  agree  with  me, 
that  it  is  hardly  consistent  with  the  charac- 
ter of  an  old  established  journal  like 
yoars,  devoted  to  the  dispassionate  conside- 
ration of  mere  professiotfld  subjects,  that  you 
should  now  forget  all  your  former  sayings, 
and  turn  round  upon  those  that  you  had 
encouraged  even  until  their  work  was  done. 

Excuse,  Sir»  an  old  correspondent,  much 
attached  to  his  profession,  and  who  values 
much  the  services  yon  have  rendered  it, 
^Bt  he  speiiks  his  mind  thus  freely.  You, 
at  least,  will  give  him  credit  for  sincerity. 
I  am.  Sir, 

Your  Obedient  Servant, 
Edwut  W.  Field. 

41,  Beiford  Row, 
\7th  Januarjf,  1844. 


MAL-PRACTICE  OF  OLD. 


A  correapondent  has  sent  ua  tbefollowinjE  card, 
circulated  aooie  25  years  ago  in  a  provincial 
town,  which  is  not  only  a  curiosity  in  itself, 
l»ut  evidence  of  the  sort  of  "  lawyers"  which 
the  regular  certificBted  practitioner  sometimes 
came  iti  contact  with.  It  is  to  he  hoped  that 
the  new  law  will  rid  the  public  (and  especially 
tbe  poorer  clashes)  of  these  most  accoinmodat- 
i&jB^  gentry,  whose  services  were  not  even  com- 
prized ivithio  the  compass  of  this  singular  bill 
of  paniculars.    It  is  as  follows  :— 

LAW-OFFICK, 

Union  Sirtei^  MM^t^ne, 
Wathunt  and  others. 

Abstracts  of  title  deeds  of  estates  accurately 
made,  neatly  copied,  and  fit  for  the  perusal 
of  counsel. 

Conveyances,  mortgages,  leases,  articles  of 
cu- partnership,  marriage  settlenientu,  and 
every  other  deed  and  writing  of  what  nature 
or  kind  soever  lAwfufly  prepared,  correctly 
engrossed' on  their  proper  stamps,  and  cumo 
pleted  for  execution  without  delay. 

Wilts  legally  made,  from  the  most  eminent 
counsels'  precedents. 

Attendance  given  to  read  wills,  and  probates 
procured.  ExeCuton,  trustees,  and  assig- 
nees' acdonnts  settled. 

Advice  on  matters  of  dispute,  controversy  and 
difference. 

Cases  drawn  up  of  every  kind  for  the  opinion 
of  counsel. 

Arbitration  and  reference  business  impartially 
adjusted. 


Aecounis,  tnlrleate  and  perplexed,  tovestigated 
I    and  settled. 

Tradesmen's  books  brought  up,  bills  m«de  out, 
debts  collected  and  got  in. 

Rents  of  estates  collected  and  immediately 
paid  to  order.  Notices  to  quit  posaesaion 
of  premises— copies  of  ejectments,  latitats, 
sttbpcsnas,  &c.  &c.  carefully  served. 

Petitions  to  parliament  prepared  and  en- 
grossed. 

Letters  wrote  upon  all  occasions. 

Personal  attendance  with  pleasure  on  any  lady, 
gentleman,  or  tradesman,  at  their  own 
houses.  If  required.  And  agency  and  com- 
mission for  purchase,  sale,  money  transac- 
timis,  information,  and  utility,  of  any  sort 
whatever,  for  the  benefit  of  tbe  employer, 
strictly  attended  to  and  punctually  fulfilled. 

This  business  is  intended  (under  Divine  Provi- 
dence) to  be  carried  on  with  the  utmost  care, 
expedition,  and  secrecv,  and  on  the  most 
liberal,  interesting,  and  honourable  terms  to 
all  those  ladies,  gentlemen,  stewards,  trades- 
men, and  commonalty,  whose  much  es- 
teemed lavoura  from  time  to  time,  may 
be  conferred  on  their  obedient  servants. 

RENEWAL  OP  CERTIFICATES 

rUBTHERLIST. 

Pursuani  to  Judge's  Order ^  lat  day  (ifHihrg 

Term. 
Birch,  Edward,  St.  Nicholas,  Rochester. 
MarifCits,  Edward,  13,  Elm  Place,  Brompton, 
Mdiaule,  William  George,  2,  Pownall  Terrace* 
Kennington  Cross. 

See  former  list,  p.  216,  mn$e. 

NOTICES  OP  ADMISSION  AND  ftE- 
NEWAL  OF  CERTIFICAtfeS. 

To  persons  applying  for  admission  aa  attor^ 
Mys,  and  attorneys  applying  to  renew  their 
certificates. 
Noticfi.— The  Court  have  intimeted  thut' 
in  future  theg  will  not  relax  the  rules  rek-- 
ting  to  the  admission  of  attorneys  and  to 
parties  applying  to  be  re-admitted,  or  retiew 
their  certificates.  It  is  therefore  necessary 
in  all  oases  that  tbe  rules  should  be  strictly 
adhered  to,  and  the  notices  gfiven  at  the 
time  specified  in  the  rule  of  Court,  viz  :*— 

PERSONS  APPLYING  FOR  ADMIBStON. 
Four  notices  necessary  to  be  given. 

One  at  the  Master'^  Office  three  days  at 
the  least  before  the  first  day  of  term  prece- 
ding that  in  which  they  intend  to  apply  for 
admission,  (the  three  days  eidude  the  day 
on  which  the  notice  is  served.) 

Two  notices  to  W  ^tered  in  the  two 
books  kept  at  the  jtldg6*^  chAmbers. 

And  6ne  to  be  left  at  the  Law  Institution 
before  the  first  day  of  the  term,  preceding 
that  in  whidi  they  intend  to  i^ply  for  ad- 
mission. 
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PERSONS  APPLYING  TO  BB  RB-ADMITTBD, 
OR  RENEW  THEIR  CERTIFICATES. 

Three  notices  : 

One  at  the  Master's  Office  three  days  at 
the  least  before  the  first  day  of  term  on 
the  last  day  of  which  they  intend  to  ap- 
ply to  be  re-admitted,  (the  three  days  ex- 
dude  the  day  the  notice  is  served.) 

Two  notices  to  be  entered  in  the  judges' 
two  books,  before  the  first  day  of  the  said 
term. 

And  at  the  same  time  to  file  an  affidavit 
of  facts  at  the  office  of  the  Masters  of  the 
Court  of  Queen's  Bench,  and  a  copy  with 
the  clerk  of  the  Lord  Chief  Justice. 
Queen's  Bench 

Master's  Office,  Temple. 
18M /on.  1844. 

MOOT  POINTS. 

LETTERS  OF  ATTORNEY  IN  BANKRUPTCY. 

Is  there  any  statute  or  order  requiring  letters 
of  attorney  to  vote  in  choice  of  assisrnees,  to  he 
executed  id  the  presence  of  two  witnesfes  ?  I 
shall  he  obliged  hy  some  of  your  corespondents, 
giving  me  a  reference  to  some  such  statute  or 
order,  if  any  there  he,  or  to  any  case  on  th6 
point,  if  it  has  ever  been  raised.  '  The  practice 
is  at  once  so  uniform  and  iocouvenient,  thHt  I 
apprehend  it  can  never  he  voluntary.  The  in- 
convenience is  at  any  time  considerable,  and  it 
is  very  ^reat  tvhpn  the  letter  of  attorney  has  to 
be  executed  abroad.  Of  course,  where  the  par- 
ties  are  ignorant  of  our  law,  or  rather  practice, 
it  vastly  increases  the  danger  of  getting  wrong, 
a  danger  which  the  roost  carefully  explicit  and 
minute  direction  does  not  always  remove. 
Perhaps  the  same  corespondent  will  state  the 
practice  in  the  district  or  metropolitan  courts. 
The  forms  in  the  hooks  all  go  to  create  an  im- 
pression that  two  uitnesse;!  are  indispensable, 
but  my  impression  i»,  that  one  is  sufficient,  but 
I  do  not  like  to  run  the  risk  of  departing  from 
a  settled  practice  without  some  certain  infurma- 
tion.  I  would  observe  that  the  usual  affidavit 
of  due  execution  is  somewhat  absurd,  if  the  two 
witnesse:)  be  necessary  ;  it  hy  no  means  proves 
that  the  letter  of  attorney  was  executed  in 
the  preoeuce  of  /iro  witnesses ;  all  it  does  prove 
is,  that  it  was  executed  in  the  presence  of  the 
deponent,  his  signature,  and  that  of  the  other 
attesting  witness.  Is  the  person  authorised  by 
the  letter  of  attorney  a  competent  witness? 
See  the  late  Evidence  Act,  6  4*  7  Vict  c.  85. 

R. 

SELECTIONS 
FROM  CORRESPONDENCE. 

ADB1I88I0N  IN  INPBRIOR  COURTS. 

Sir, 
By  tlie  6  Geo.  2,  c.  27,  s.  2,  an  attorney  of 
the    courts    at  Westminster  was    cnpaUe  of 
being  admitted  4o    practi^te  in  any  inferior 


court  of  record,  provided  be  were  in  all  other 
respects  capahle  and  qualified  to  be  admitted 
an  attorney  according  to  the  usage  and  custom 
of  »nch  inferior  court. 

The  6  &  7  Vict.  c.  73,  repeals  this  statute, 
and  instead  thereof  enacts,  hy  s.  27,  th«t  an 
attorney  or  solicitor  of  one  of  the  courts  of 
law  or  equity  at  Westminster  shall  be  entitled 
on  production,  &c.  to  be  admitted  as  an  attor- 
ney  or  solicitor  of  any  inferior  court  of  Uw  or 
equity  in  England  and  Wales,  upon  6i»mngtbe 
roll  of  such  court,  and  shall  thereupon  he  en- 
titled to  praciise  as  an  attorney  or  solicitor 
therein,  in  like  manner  as  if  he  had  hern  swnru 
and  admitted  an  attorney  or  solicitor  of  that 
court. 

It  will  he  olMerved  that  there  is  no  proviso 
whatever  to  limit  this  enactment. 

Now  there  are  many  inferior  courts  of  law 
and  equity  which  are  close  courts,  confined  to 
a  certain  number  of  attorneys,  who  usually 
purchase  their  places.  Are  not  these  courts 
thr«>wa  open  by  this  enactment  ?  If  so,  it 
mny  l)e  advisable  for  the  town  practitioocn  to 
apply  at  once  in  the  proper  quarter  for  admis- 
sion'to  the  Lord  Mayor's  Court  of  the  city  of 
Ltmdon,  if  not  to  the  Palace  Court,  and  other 
inferior  courts  o(  this  description;  and  if  the 
rolls  are  not. forthcoming  for  signature,  to  try 
what  a  mttndamut  would  do. 

I  see  hy  a  letter  in  another  publication,  that 
a  gentleman  residing  in  the  country  has  ap- 
plied to  be  admitted  as  an  attorney  or  the  lo- 
solvent  Debtors'  Court  under  the' authority  of 
this  statute,  and  that  .Mr.  Commissioner  Pol- 
lock refused  the  application,  upon  the  ground 
that  the  I  &  2  Vict.  c.  110,  s.  114,  (rr-gulating 
the  admission  of  attorneys  in  that  court,)  ii  not 
repealed  by  the  6  &  7  Vict.  c.  73. 

if  the  learned  Commissioner  had  refused 
upon  the  ground  that  the  insolvent  Courtis 
neither  a  court  of  law  or  equity,  perhaps  he 
might  have  been  right ;  but  I  apprehena  that 
the  law  is  clear,  that  where  two  statutes  con- 
tain contradictory  enactments  the  last  carries 
the  diiy.  J.  C. 

[We  are  not  sufficiently  acquainted  with  the 
points  on  which  the  decision  turned,  to  offer 
an  opinion.  According  to  our  correspondenu* 
statement,  it  seems  the  decision  was  erroneous.] 

Ed. 

LAW  PROMOTIONS, 


NBW  QUBBN'S  GOUKSBL. 

John  Romilly,  Esq.,  of  the  Hon.  Society  of 
Gray's  Inn,  has  been  promoted  to  the  rank  of 
Queen's  Counsel.  The  learned  gentltmaa 
was  called  to  the  Bar  on  the  27th  June,  182/. 
He  is  the  second  son  of  the  late  Sir  Samuel 
Romilly. 

ADMIRALTY  SOt.ICITOR. 

Mr.  William  Frogatt  Robsou  has  been  ap- 
pointed to  the  Otfice  of  Solicitor  to  the  Ad- 
miralty, vacant  on  the  death  of  Mr.  Charles 
Jones,  who  long  discharged  his  duties  to  the 
satisfaction  of  government,  and  with  credit  to 
the  profession.  This  respectable  appointment 
is  properly  given  to  an  attorney. 
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ATTORNEYS  TO  BE  ADMITTED. 
Eitster  Term^  1844. 


QUBKMS 

Cterk^s  Name  iind  Residence, 
Aikioson,  Jos.  Beavinirton,  :i,  AmweU  Street, 

Peiitonville ;  and  Bristol 
Asioo,   Edward,    Manchester j    and    Higher 

Bruiighton 
Ade,  Geor|;e,  6,  Kins'b  Road,  Bedford  Row 
Ambrose,  Thomas  Henry,  Copfurd,  Heidel* 

burg;  Bloomslmry  Square;  and  Southamp- 
ton Buildings 
Allen.  WilliaiD,  75,  Little  Britain ;  and  Little 

Driffield 
Barns,  William,  7,  Pleasant  Row,  Lower  Road, 

Islington ;  and  Pro?ideuce  Row 
Benton,  George^  23,  IVJelton  Street,  Euston 

Square;  and  Neckell's  P«rk 
Bstten,  Herbert  Buder,  Yeovil 
Butierfield,  David,  2,  HenrietU  Street,  Covent 

Garden ;  and  Bradford 
Barret,  Edward  Alexander,  Bradford 

Browert,  Thomas,   18,  Wilmington   Square ; 

and  Northampton 
Bird,  Joho»  Ounnersburf  Place,  near  Kew; 

Neath ;  and  Swansea 
Bearcroft,  Henry,  Torquay;  Meed  Hall  ;  and 

Bevidley 
Brougbton,  Robert  J.  Porcher,  Melcombe  PI. 
Cartwrigbt,  James  Nat.    12,    North    Place, 

Gray's  Ion;  St.  Alban's;  and  Wells  Street 
Chew,  Thomas  Heath,  Manchester 
('Olfcirrave,  William,  junior,    23,    Pembroke 

Square,  Kensington;  Lincoln;  and  New  Inn 
Cross,  William    Henry  Wriirht,  28,   Surrey 

Street,  Strand ;  and  Barnes 
Crawrord,  Samuel,  Leeds 
Chipperfield,  Robert  George,  2,  Newman's 

Row ;  Canterbury ;  and  Kenton  Street 
Campbell,  James,  Oldham 
Coles,  William  Gale,  2,  Bedford  Place,  Hamp- 

stead  Road ;  and  Poole 
Carpenter,  William,  Cambridge  Heath,  Hack- 
ney; and  Lincoln's  Inn  Fields 
Carr,  Henry,  York 

Dansey,  William  Malet,  129,  Mount  Street, 

Grosvenor  Square 
Dimond,  Charles  John,  10,  Henrietta  Street, 

Cavendish  Square 
Dickinson,  George,  Upper  HoUoway 
Dean,  James  William,  16,  Essex  Street,  Strand 
Davis,  Henry  Fux,  12,  Craven  Street,  Strand; 

Clifton;  and  Bath 
Drake,  Henry  Garden,    3,  Queen^s  Square; 

Bedford  Street ;  Rathbone  Place ;  and  Ip- 

plepen 
Denues,  George  Edgar,  5,  Vine  Street,  Golden 

Square 
Eiloart,  Carl  Julius  Gozua,  64,  Seymour  Street, 

Euston  Square 
£yre,  Edward,  Lincoln's  Inn  Chambers,  Ports* 

mouth  Street,  Lincoln's  Inn  Fields 
Eastlake.  WiHiain,  tUe  younger,  2>  Fea'herslone 

Buildings ;  and  Plymouth 


BBNCB. 

To  whom  ariicM,  awg'tt^d,  ife. 
Samuel  Carey,  Bristol 

James  Barrett,  junior,  Manchester;  Higher 

Brougbton 
George  Tamplin,  King's  Road 
James  Beaumont,  Lincoln's  Inn  Fielda 


Edward  Dade  Conyers,  Great  Dritiield 

George  Helder,  Clement's  Inn 

George  Unett,  Birmingham 

John  Batten,  Yeuvil 
Francis  Batterfield,  Bradford 

John  Barrett,   Bingley;  assigned  to  William 

Barrett,  Otley;  to  Edward  Bift*rett,  Otley 
John  Hensman,  Northampton 

Alexander  Cuthberston,  Neath 

John  Bury,  Bewdley 

Edward  White,  Great  Marlborough  Street 
Thomas  Fairthome,  St.  Albaii*8 ;  assigned  to 

George  Budliam,  Verulam  Buildings 
William  Christopher  Chew,  Manchester 
Henry  Williams,  Lincoln 

William  Henry  Cross,  Surrey  Street 

Thomas  Mann  Lee,  Leeds 

Thomas  Thorpe  De  Laaaux,  Canterbury 

Richard  Redfem,  Oldham 
Robert  Henning  Parr,  Poole 

William  Chadwick,  Lincoln's  Ion  Fields 

A.  W.  Tooke,  Bedford  Row  ;    assigned  to 
Thos.Ward,  York ;  to  Henry  W.Dyson,  York 
Mathew  Hale,  6,  Ely  Place 

Charles  Palmer  Dimond,  Henrietta  Street ;  as- 
signed to  John  Simpson,  Henrietta  Street- 
Edward  Lawford,  Draper's  Hall 
William  Dean,  Essex  Street 
S.  George  Little,  Bristol 

Phillip  P.  Smith,  Truro 


Henry  Charles  Chilton,  Chancery  Lane 
Thomas  Borrett,  Lincdn's  Inn  Fields 
T.  W.  Walmsley,  Chancery  Lane 
Wilfiam  Eastlakf ,  Plymouth 
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€terk*8  Name  and  Residence.  To  trhom  articled,  assig^ned,  Sj^e, 

Eddison,  Edwin,  40,  St.  (Jeoni;e'8  Road,  fio«    John  Whall,  Worksnp ;  assigned  to  John  M. 

rough ;  Wurksnp;  and  Cork  Street  Stere^soti,  Cork  Street 

Eyston,  Gemxe  Basil,  9,  Montague   Street,    Henry  Mostyn^  Usk 

Portin an  Square 
Edwards,  James,  34,  Lime  Street,  City  $  and    dmrles  Edwards,  Totness 

Tutness 
Fox.  Henry  Barton,  2,  High  Holborn  Charles  Biiyly,  Frome,  Selwood;  assfigned  to 

John  Combe,  Staple  Inn. 
Fraiikland,  Wiiliam,  41,  EUnbech  Street,  Pirn*    Robeit  Breckon,  Whitby. 

lico;  Whiiby;  Crescent,  Jewin  Street- $  and 

Hare  wood 
Fuller,  Edivard,  12,  Upper  Albany  Street,  Re^    John  WattK>n,  Worship  Street  ** 

gent's  Purk 
Falkner,  Richard  Magnus,  Southwell  C.    D*Aubigney  Shilton,    Nottingham,    and 

Soatbwell 
Faulkner.  Edward  Cbantler,  52,  Gloucester    Rich.  Meadowcroft  Whitlow,  Manchester 

Street,  Queen's  Square ;  and  Mancheatar 
Fitch,  George,  Southampton  Edward  Harrison,  Southampton 

Greaves,  Edward  Hoxford,  articled  as  Edward    John  Beale^  Birmingham ,  assigned  to  Hios. 

Greaves,  Hiindsworth  Piddocke,  Athby'-deOa-Zoura;    to  Creorge 

Hiocbcliffe,  Westbromwich 
Gregory,  Edw.,  the  yovnger,  5,  Claremont    Allen  Periag,  Lanrence  Pountney  Place 

Square. 
Gtmblett,  John  Henry,  25,  Hawiey  Cresceat«    Arthur    Ryland,    Birmingham ;    aasigoed  to 

HampsteadRead;Edgbaston;  Burton  Street;        William  Lowe,  Birmingham 

and  Clarence  Road 
Gamble,  Edward,  Derby.  Henry  IVlozley,  the  younger,  Datby * 

Gibson,  Richand.  24,    Gamault  Pbee;  Md    Thomas  Gilchrist,  Berwick-apon-Tweed 

Berwick  upou-Tweed 
Glover,  William  Henry,  Leeds  James  Richardson,  Leeds 

Hubbard,  William,  Rusrby  George  Harris,  the  elder,  Rugby 

Hinds,  Jostah  Edwin,  Newcastle-under-Lyne       George  Jones,  Newcascle-under-Lyiie 
Harrison,  Thomas,  junior,  ^,  Berners  Street,    David  Harrison,  Wal brook 

Oxford  Street 
Harvey,  Augustus  John,  2,  Upper  Ebury  Street,    Frederick  Christian  Clarke^  Chapel  Street 

Eaton  Square 
Hargrave,  George,  36,  Southampton  Buildings ;    George  Marris^  Caistor 

and  Caistor 
Heyes,  James,  9,  Union  Street,  Berkeley  Sqn,    William  Pembertoo,  Preactft 

and  Prescot 
Hobbs,  James  Oeorge»  €,  Belle  Vue,  Kiogs^    Edward  Daniel,  Bristol 

down,  Bristol 
Howe,  John,  9,  Staple  Ina ;  Momington  Place;    Robert  Bindle,  Cariiele 

and  Carlisle 
Hunt,  Edward,  9  and  10,  Derby  Street ;  and    William  Gibbs,  King's  Road^insigiied  to  Joha 

Peckiogham  Street  S.  S.  Hopwood.  Chant'erv  Lane 

Howlett,  William  England,  17,  Camden  Street,    Joseph  Hewlett,  Kirton^in^Liodsey 
•  North;  Kirton-in-Lindsey ;    ainl    Camdea 
.  Terrace 
Hodson,  Septimus,  4,  Everett  Street ;  Welling-    Geoi^  Bamham,  Wellingborough 

brough;  Chelsea;  Old  Brompton 
JeUiffe,  James  Hare,  52  &  17,  Gloucester  St.,    Jaases  Tdly  ViiAig,  Veaeil 

Queen  S<|., ;  Crewkerne  i  Yeovil ;  &  East  St. 
Johnson,  Daniel  Rastoo  R*,  Margate)  Ber-    John  Goin«>  Edward  Street,  Portman  Sqaare 

oers  Street ;  and  Edward  Street 
Jones,  Edward  Bryan,  29,  Henrietta  Sifset;    Thomas  Peters^  Knighton;  assigited  to  WiU 

Covent  Garden  liam  Richardson,  Bedtbfd  Row 

Janion,  Joseph,  52,  Gloamster  Street,  Qattea's    James  Barratt,  junier,  Manoliescer 

Square ;  and  Manchester 
Jordan,  Will.,  Risdon  Hall,  17,  South  Parade,    William  Rufus,  Jordan,  Teignmouth 

Fulham  Road;  Teignmouth 
Jameson,  Mark,  the  Younger,  24,  Gamault    Mark  Jameson,  the  elder,  Berwick-on^Tweed ; 

Place,  Clerkeawelb  Berwick^ooi-Tweed  assigned  M  Edward  Willoby,  Berwick-os- 

Tweed 
Jervis,  Frederick  BlackaU»  69,  Cadogan  Place  i    Julius  Gaboriaa  Shepherd,  FWversbam 

Faversham 
King,  Robert,  35,  Wakefield  Street;  Bruns#    Thooutt  Steed  WaUon,  Wisberhi  St.  Peter'i 

wick  Street ;  Glamford  Briggs ;  and  Wisbech 

ITo  be  continued.] 


Buperkir  CQmt$  s  RoUs* 


261 


SUPBRIOfi  0OUBT£. 

XtaHtf. 

[Rkfwtetl  by  Samuel  Miller,  Esq,  Barrister 
at  L«w} 

rniNCIPA^  AND  AGENT. — DOVULM  ▲OBNCY.'*-- 
FRAUD. 

jin  agent /or  ike  granfr  and  granite  0/  an 
annufiy  urn  entni9ied  6y  the  grantee  wiik 
the  amaunt  nee^itar^  foe  its  redemption, 
and  obtained  from  the  grantor  a  deed  of 
nengnment  and  releate  from  the  anntiitp, 
under  the  promise  of  remitting  him  the 
eonMidertition  for  the  redemption^  which  he 
failed  to  Vo,  and  apprffpriated  the  nam  re- 
ceived hff  him  for  the  parpaee  to  hie  own 
use:  f/eld,  that  aa the  time  limited  hy  the 
notice  /he  redeeming  the  annuity  had  not 
ejppired  tehen  the  redemption  money  wat 
Mteapprapriated  hy  the  agent,  and  the  re- 
ceipt for  the  money  indoreed  on  the  deed 
of  ateignment  and  release  had  not  heen 
signed  hp  the  grantee,  the  agent,  in  re- 
spect  of  the  mtsappropriation,  mast  he  eon^ 
sidered  ae  the  agent  of  the  granttrr  alone  ; 
end  that  the  grantee  was  entitled  to  hare 
the  assignment  and  release  delivered  vp  to 

{^Concluded from  p,  118.] 

The  Master  of  the  JloHs,  after  relerriar  to 
the  facu  of  the  case  relative  to  tbe  grant  of 
the  annaity,  and  the  payment  of  the  annuity 
to  Yates  for  its  redemption,  as  they  appear  in 
tbe  fore^oiog  statemeiH,  said  the  questions  in 
the  cause  wcuro,  whether  the  deed  of  assign- 
meat  which  Uie  plaintiff  now  sought  to  huve 
delivered  up  was  bioding  to  say  and  what 
exteut ;  whether  the  plaintiff  waa  to  lose  his 
annuity,  althotigh  he  had  never  received  any 
cQQsideration  for  its  redemption;  or  whether 
it  ought  to  be  held  that  there  was  a  valid  con. 
tract  for  the  redemption  of  the  annuity,  uhich 
oof^iit  now  to  be  carried  Into  effect  by  payment 
uf  tbe  redemptinu  money  and  interest.  To 
(letermiue  these  questions,  the  Court  must 
consider  the  relation  liatween  the  parties  and 
Yatet,  and  their  respective  acts.  Yates  had 
bees  connected  witb>  and  employed  by  ftie 
plaintiff  before  tbe  year  1827 1  and  in  Sep- 
tember, 1827,  he  was  firal  tntrodneed  to  the 
<lefendant  and  her  son  Anthony,  in  wliom  she 
appear!  to  hare  plai«ed,  and  Htill  to  pUce,  im- 
plicit oeatdenee..  The  defendant  being  then 
in  went  of  money,  the  treaty  commenced  for 
the  gmnt  of  site  annuiry ;  and  in  the  comple- 
tiofl  of  the  tmnsaction,  Yates  was  entmsted 
by  both  parties  as  thnr  agent.  From  the  date 
of  the  deed  in  November,  1827,  until  Decem- 
l»er,  1839,  the  defendant  employed  Y*ates  in 
various  transactions;  and  the  plaintiff  Kkewise 
encrasled  hkn  fo  hold  the  deeds  on  his  behalf, 
to  receive  tbe  annui^  for  him,  to  pay  tbe  pre- 
uinms  for  the  insurance*  and  also  employed 
bin  in  other  traasactioBS»  aftd  appeared  to 
piace  great  confidence  in  him.  In  May»  1830» 
it  U  ttd^  (aad  an  liie  plaintiff  so  staled  in  his 
bil)|  the  Cpiu(  mmt^  p*  agaiust  himi  t^ke  the 


fact  to  be  sOp)  that  Yhtes,  as  the  defendant's 
agent,  gave  mHice  to  the  plaiiitiff  that  it  was 
hier  intention  to  redeem  the  annuity  (n  tbe 
Va^maher  foUowina;  and  f^nbsfiittently  tlie 
defendant's  son  paid  Ynies  the  msney  neces^ 
sary  for  its  redemption.  Yates,  having  the 
money  in  his  hafids,  then  prepared  the  ii^ 
dorsed  deed,  whereby  it  is  witnessed  that  in 
consideration  of  2500/.  tbe  plaintiff  released 
the  annuity  of  600/«,  and  re-assigneii  the  rent** 
charge  to  the  defendant.  On  the  lltli  of 
October,  1630,  the  plaintiff  being  at  Carrass, 
in  Ireland,  Yates  came  to  him  with  the  in<- 
dorsed  deed,  and,  as  the  plaintiff  alleges,  so 
far  from  stating  that  he  had  received  the  re- 
demption money  from  tbe  defendant  pretended 
that  he  had  not,  but  that  as  tbe  price  of  stocks 
had  fallen^  the  defemiant  wished  for  some 
delay,  in  the  hope  that  the  price  would  afra-n 
rise  I  and  tliat  he,  Yatea,  assured  the  plaintiff 
that  if  he  would  execute  the  aseignmenty  be^ 
YaieSt  would  retain  it  in  his  custody  till  the 
2600/.  should  l»e  pud ;  that  the  plaintiff  rely- 
ing  upon  Yates'  integrity  executed  tbe  assign* 
meni,  Iwt  that,  aa  no  motiey  was  paid,  tbe 
plaintiff  did  not  sign  any  receipt.  It  appeared 
by  the  evidence  of  Sir  David  Roch  tliat  the 
plaintiff  was  advised  to  insist  on  six  months' 
notice,  to  which  Yates  objected,  saying,  tliat 
he  had  brought  over  the  deed  of  assignment  to 
get  the  annuity  re^cooveyed,  and  as  soon  as  he 
took  it  back  tlie  money  would  be  sent  over. 
On  this  evidenee  it  appeared  the  plaintiff  in« 
sisted  that  no  notice  had  been  given,  but  l>y 
tbe  liiil  he  stated  that  notice  wasaiveu4n  Alay« 
The  defendant's  son,  in  his  evidence  for  the 
defendsnt,  said  the  notice  was  given  by  a  let- 
ter which  he  wrote  to  Yates,  reouesting  him  to 
give  notice  to  the  plaintiff,  ana  thal^  accords 
ins;  to  his  recollection,  tbe  notice  was  given  in 
July.  There  was  then  some  obscnrit?  about 
the  notice,  for  no^e  in  July  to  redeem  in 
November  could  not  have  been  valid.  But 
admitting,  becauae  the  bill  so  stated  it,  that  n 
valid  notice  was  given  in  Mty,  tbe  time  for  Te« 
demptioii  did  not  arise  till  November.  It  was 
not  till  tbe  16th  of  November  that  the  plaintiff 
was  bound  lo  receive  the  principal  sum  and 
release  the  annuity,  and  thcreibre,  having  re- 
gard to  the  notice  now  attributad>  the  plamtlff 
might  reasonably  complain  tliat  he  was  asked 
to  take  the  money  too  soon.  It  waa  also  to  be 
observed*  thai  the  deed  which  was  to  be  eaBe« 
euied  in  October  was  made  to  bear  date  on  the 
16tfa  Noveusher,  and  was  adtnowledged  to  be 
executed  in  consideration  of  money  received 
at  or  licfore  She  sealing  aiid  delivery  thereof, 
which  was  false.  The  deed  was  executed,  but 
no  money  was  paid,  nor  was  any  receipt  signed, 
and  in  this  atnte  of  things  the  deed  was  placed 
in  the  hands  of  Yatea.  Air.  Anthony  Blagrave 
(the  defendnntfs  son)  in  his  evidence  stated 
that  be  had  an  interview  with  Yates  at  Bcistol' 
immediately  after  hia  return  from  n  visit  to  i^n 
plaintiff  in  Ireland  $  that  Yates  told  him  he  had 
paid  2750/.  for  tbe  repnrchaae  of  tbe  aanuity, 
and  prodttoed  to  him  the  deed  of  release,  and  n 
warrant  of  attorney ;  that  the  deed  having  been 
<|«|it«re4  (0  him,  he  ^ve  it  ba?k  to  Yates  «^ 
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keep  it  with  the  other  docainents  of  the  riefen* 
dant.  Yates  afterwards  represented  to  the 
plaintift'  that  the  ammiCy  was  still  in  force,  and 
■Yates,  pretendin^r  to  be  the  agent  of  the  defen- 
dant  in  that  respect,  afiected  to  treat  the  notice 
as  vvtthdniwn,  and  continued  to  pay  or  account 
•to  the  plaintiff  for  the  sum  which  would  have 
become  dlie  on  the  annuity  if  subsistinir.  On 
the  other  hand,  the  defendant  and  her  agent 
were  satisfied  the  annuity  was  redeemed.  His 
Lonlship  said  it  did  not  appear  to  him,  that 
after  the  year  1830  there  was,  on  either  side, 
any  laches  or  neglect  of  which  the  other  side 
•hacl  any  just  reason  to  complain,  and  he 
thought  the  decision  of  tlie  case  must  depend 
on  the  relation  between  the  parties,  and  their 
respective  acts  and  omissions  in  the  year  l8CiO. 
It  appeared  that  on  the  llth  of  August,  1830, 
when  the  defendant,  by  her  son,  gave  to  Yates 
a  cheque  for  11,4961.  Ss,,  which  he  aftenvards 
received,  she  intended  and  directed  that  a 
sufficient  part  of  that  sum  should  he  applied  in 
redeeming  the  annuity.  She  said,  and  there 
was  no  reason  to  doubt  her  statement,  that 
neither  she  nor  her  son  ever  saw  the  notice  of 
redemption  or  any  copy  of  it,  and  that  she  was 
not  aware  the  annuity  could  not  be  redeemed 
till  November.  Thinking  the  annuity  might 
be  redeemed  at  once,  nhe  trusted  to  Yates  to 
procure  the  proper  releases.  Anthony  Bla- 
grave  said  he  wrote  a  letter  and  requested 
Yates  to  give  notice  to  the  plaintiff'  of  M  n 
Blagrave's  intention  to  redeem  the  annuity. 
This  was  a  request  to  be  complied  with  by 
Yates  as  the  agent  of  Mrs.  Blagrave.  Again, 
considering  that  the  11,496/,  3s,  was  given  to 
Yates  on  the  llth  of  August,  1830,  fur  the 
purpose  of  his  thereout  paying  whnt  was  due  to 
the  plaintiff,  the  money  could  not  be  consi- 
dered as  so  paid  to  Yates  on  behalf  of  the 
plaintiff;  or,  as  the  plaintiff's  agent,  Yates  did 
not  receive  the  redemption  money  separately, 
but  as  part  of  an  aggregate  sum  which  he  was 
to  divide  and  apply  to  the  purposes  of  Mrs. 
Biagntve.  In  executing  those  purposes  it 
seemed  plain  that  he  was  to  act  as  her  agent ; 
and  as  to  the  part  of  the  aggregare  sum  which 
was  to  be  applied  in  redeeming  the  annuity,  he 
rau3t  be  deemed  to  have  held  it  as  her  agent, 
for  the  purpose  of  that  application.  It  was 
not  payable  to  the  plaintiff  till  November; 
in  the  mean  time  Yates  was  responsible  to  her 
solely  for  its  employment.  Under  these  cir* 
cumstances,  he  conceived  V  ates,  when  he  saw 
the  plaintiff  in  Ireland,  acted  in  this  matter  as 
the  agent  of  Mrs.  Blagrave.  The  complica- 
tion of  the  case  arose  from  the  double  agency 
ot  Yates,  and  the  undue  confidence  placed  in 
him  by  the  plaintiffin  respect  of  the  deed,  as 
well  as  by  the  defendant  in  respect  of  the 
money ;  but  in  the  result  the  plaintiff  executed 
the  deed  %vithout  any  consideration  being  paid 
to  him.  The  case  of  the  defendant  was,  that 
she  had  reason  to  believe  it  was  paid,  and  the 
reason  being  founded  on  the  act  of  the  plain- 
tiff he  must  be  bound  by  it.  It  must  be  shewn 
tliat  the  money  which  after  the  llth  of  Au- 
gust was  in  the  hands  of  Yatea  as  the  agent  of 
Mrs.  Balgrave,  had  become  the  money  of  the 


plaintiff,  or  a  debt  due  from  Yates  to  the  plain, 
tiff.  Under  the  circumstances  of  the  case,  the 
mere  possession  of  tlie  detid  could  not  he  re- 
lied on  as  affording  conclusive  evidence;  and 
the  proof  with  which  the  defendant's  sun  %ra« 
satisfied  consisted  of  the  information  uf  Yates 
and  the  production  of  the  deed,  and  certain 
warrants  of  attorney,  without  date*,  or  descrip- 
lion  of  the  parties  named  as  attorneys.  Od  a 
defence  founded  on  an  allegation  that  the 
plaintiff  bad  released  or  surrendered  his  rights 
for  a  pecuniary  consideration  paid  to  him,  it 
was  incumbent  upon  the  defendant  to  prore 
that  the  consideration  was  in  fact  paid,  anil  in 
this  case  that  prouf  had  failed.  It  was  nut 
shewn  that  the  money  ever  was  in  the  handi  of 
Yates  as  agent  for  or  on  liehalf  of  the  pUiutift. 
On  the  whole,  therefore,  his  Liordship  said 
he  was  of  opinion  that,  after  the  production 
and  alleged  delivery  of  the  deed  of  release  to 
Anthony  Blagrave,  the  money  remained  in  the 
hands  of  Yates,  or  was  due  from  him  as  the 
agent  of  Mrs.  Blagrave,  and  at  her  risk,  and 
that  the  plaintiff  was  therefore  entitled  to 
relief;  but  proceeding  on  his  statement  of  the 
notice,  it  was  plain  that  Mrs.  Blagrave  intend^ 
ed  to  redeem  the  annuity  on  the  16th  Novem- 
ber, 1830,  and  a»  the  plaintiff  had  consented  to 
such  redemption  he  was  entitled  to  the  re- 
demption money,  and  claimed  it  on  that  day. 
Yates  had  it  as  the  agent  of  the  defendant,  snd 
fraudulently  withheld  it.  The  defendant  wis 
therefore  answerable  for  that.  She  could  ooi 
derive  any  benefit  from  the  fraud  of  her  own 
agent;  but  she  was  not  answerable  for  the 
withdrawal  of  the  notice  which  Yatea  affected 
to  make.  The  plaintiff  was  therrfbre  entitled 
to  the  2700/.  which  was  due  to  biiu  in  respect 
of  the  annuity  on  the  16th  of  November,  1830, 
and  to  interest  at  5  per  cent.  He  was  alio 
entitled  to  the  costs  of  the  suit. 

f^andeleurv.  Biagrttvey  June  29th  and  30th 
and  November  6ih,  1843. 

CQuren'ft  J&zn^. 

(Before  the  Four  Jut^ges.) 

IRfported  by  John  HASiEaTON,  Esq.,  Barrvter 

at  Law,"]  • 

JOJ NT-STOCK  COHPANJES. — LIABILITY  OF 

MEMBKR8. 

Jn  insurance  society  utas  pnrtiaify /ormeif, 
find  policies  had  been  effected,  but  no  deed 
of  partnerhip  was  eicecatM — the  srAo^ 
capital  was  nottuOseriOed,  nor  teas  any  act 
of  parliament  obtained.  A  skarekoldeT 
who  had  effected  a  policy  on  his  own  life, 
who  had  attended  several  meetings  of  the 
company,  and  had  directed  that  certain  nctt 
should  be  done  in  promoting  the  objects  *f 
the  society,  was  held  to  be  a  partner,  and 
therefore  not  entitled  to  sue  a  director  v/ 
the  same  company  for  goods  suppUed  for 
the  use  of  the  company* 

This  was  an  action  of  aasumpsit  brought  by 
the  plaintiff,  who  was  a  stationer,  against  the 
defendant,  who  wss  director  and  deputy  chair- 
man of  a  company,  called  the  General  Life  snd 
Invalid  Insurance  Cuuipuuy,  for  goods  supplied 
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At  the  (rial  ai  verdict  wa4  Uken  for  Che  plamtiflf 
for  the  amount  claimed,  with  leave  for  the  de- 
feutUot  to  enter  a  nonsuit,  provided  the  (^ourt 
fcljould  he  of  opinion  that  the  plaintiff  was  him- 
self a  partiier  in  the  company.  A  joint  stock 
roinpany.  caiied  ''The  Genernl  Life  and  In- 
valid liidurance  Company,"  wai  to  l>e  formed, 
hivinif  a  capital  of  500,000/.;  and  it  was 
resolved  that  5000/.  shoiild  he  suhscribt^d 
before  the  lusineas  of  the  company  was 
commenced;  that  a  proper  deed  sliould  he 
eoactpd  ;  and  that  an  act  of  parliament  .should 
be  obtained.  It  api>eared  that  none  of  these 
cooditiontf  had  been  performed ;  a  ^reat  num- 
kr  I'f  shares  had  been  taken,  and  only  500/. 
had  l)een  actually  subscribed ;  and  no  deed  had 
been  executed,  and  no  act  of  parliament  ob- 
tained. The  defendant  was  a  director  of  the 
company,  and  acted  as  deputy  cliairman,  and 
personally  crave  orders  to  the  plaintiff  for  the 
ifoods  supplied.  The  plaintiff  had  taken  several 
shares,  and  had  paid  the  deposits  on  those 
shares.  H«*  attended  several  of  the  meetitifrs 
of  the  directors,  and  at  tho»e  meetings  proposed 
that  circularip  ^^hould  bcprinted  and  circulated, 
and  proper  advenisements  issued.  The  plain* 
tiff  bad  also  effected  a  policy  of  insurance  on 
hij  own  life.  The  items  in'the  bill  were  sup- 
plied hiftween  November  4th,  1839,  and  April 
22d,  1840.  On  the  Ut  of  November,  1839, 
the  plaintiff  had  his  shares  allotted  to  him ; 
on  the  27th  of  November  the  deposits  were 
paid,  and  on  the  7th  of  November  the  plaintiff 
effected  a  policy  on  his  own  life.  Under  this 
^tate  of  facts  the  question  for  the  opinion  of 
tiie  Court  was,  whether  the  plaintiff  was  a 
partner  in  this  association,  so  as  to  prevent  him 
from  recoverinj^  f rom  the  defendant  the  amount 
of  goods  supplied  by  order  of  the  defendant 
and  other  directors. 

Mr.  Erie  and  Mr.  Mellor  shewed  cause. — 
This  society  never  was  completed ;  the  amount 
of  capital  had  not  been  subscribed ;  no  deed 
had  been  executed,  and  no  act  of  parliament 
uittained ;  and  all  parties  who  take  shares  in 
the  company  before  those  conditions  are  per- 
formed, cannot  be  treated  as  partners  so  as  to 
prevent  them  from  suin^  for  the  amount  of 
goods  supplied  to  the  company.  'i*he  plaintiff 
was  only  a  shareholder,  and  not  a  director; 
and  he'  attended  the  different  meetinf^s  as  a 
tradesman  to  receive  orders,  and  not  as  a 
member  of  the  company.  There  is  no  evi- 
dence to  shew  ih<«t  the  plaintiff  was  personally 
acquainted  with  the  state  of  the  funds  of  this 
company,  and,  therefore,  the  fact  of  his  having 
taken  a  few  shures  will  not  prevent  him  from 
recovering  the  value  of  $(Oods  actually  supplied 
to  the  company.  [Lord  Denmun — It  the 
plaintiff  attends  the  meetings  of  the  company, 
must  it  not  be  taken  that  he  has  knowledge  of 
the  atate  of  the  funds  ?]  The  plainiiff  attends 
as  a  tradesman,  and  the  iroods  are  supplied  in 
i;rnorance  of  ihe  real  state  of  facts.  The  ar- 
rangements of  the  society  WtTt;  iiichoiile  and 
not  complete,  ami  the  whole  was  in  fieri  till 
all  the  requisite  c(mdition»  had  been  per- 
formed. There  are  a  gieat  many  .cases  de- 
cided on  this  isnhjcct,  hnt  it  will  be  fuuud 
throughout  all  the  authorities,  that  where  a  so- 


ciety is  not  forme'U  a  mere  shareholder  is 
not  to  he  held  liable  unless  he  had  by  his  con- 
fluct  made  himself  liable  by  concurring  in  the 
order.  The  caAes  cited  were,  Fuje  v,  CHjtnn^^ 
Tredwen  v.  Bourne ^^  Lucas  v  Bench^^  Stri"  . 
genhersrers  v.  Cfirr,^ 

The  Suiicitor  Geueml  and  Sir  JoAn  Bnyfey, 
contrh, — The  plaintiff  was  an  actual  partner, 
and  might  have  been  himself  sued.    Thepl.iin- 
tiff  not  only  had  shares,  but  at  the  diff'rcnt , 
meetings   which  he  attended,  he  adviseii,  and 
as  a  member  must  be  taken  to  have  directed  that . 
policies  and  other  things  should  be  printed  for  > 
the  use  of  the  company.    The  fact  of  thi^  plain- 
tiff attending  these  meeLiui^s  aud  givini;  the 
directions  he  did,  would  have  rendered  him 
liable  to  a  third  party,  as  a  member  of  thb 
company.  [Stopped  by  the  Court.] 

Lord  Denman.C,  J. — It  appears  to  me  dear 
on  the  facts  which  are  not  in  dispute,  that  the 
defendant  isnotliable  in  this  case  to  the  plaintiff . 
tor  the  work  and  goods  which  are  the  subject 
of  this  action.  The  work  was  begun  on  the 4th  , 
of  November,  as  appears  in  the  printed  particu- 
lars.  But  on  the  1st  of  November  the  plaintiff 
hac^  become  a  member  of  the  association  with  ' 
the   defendant,   whom   he  only  charges  as  a 
member  of  the  association.    Though  the  order  . 
was  in  form  given  by  the  defendant,  yet  it  was 
perfectly  understood  that  it  was  given  by  him 
as  a  member  of  the  association,  so  that  being 
both  members  of  it,  they  were  partners.    It  is 
not  necessary  to  go  into  the  question  whether 
the  defendant  would  be  personally  liable  to  a 
third  person,  for  it  is  perfectly  clear  on  the  facts 
here  that  he  is  not  liable  to  the  plaintiff. 

Mr.  Justice  Pat/eson, — I  am  entirely  of  the 
same  opinion.  It  is  not  necessary  here  to  go 
into  the  general  question  of  the  defendant's 
liability  to  third  persons.  This  plaintiff,  after 
he  hail  applied  for  shares,  and  bad  been 
accepted  as  a  shareholder,  did  certain  ivork 
fur  an  association  of  which  be  had  thus  become 
a  member  and  a  partner.  That  fact  stops  hi« 
mouth  as  against  this  defendant;  he  cannot 
now  insist  on  an  individual  liability  of  the.  de- 
fendant, or  deny  his  authority  to  give  the  order 
on  behalf  of  the  association.  The  plaintiff  had, 
by  becoming  a  member  of  the  association, 
authorised  another  person  to  order  goods  for 
the  benefit  of  that  association  ;  and  though  he 
was  the  individual  to  supply  them,  he  cannot 
recover  as  against  the  person  whom  he  so 
authorised  to  order  them. 

Mr.  Justice  C©//^r/</^r.— The  goods  here 
were  supplied  for  the  purpose  of  carrying  on 
an  undertaking  in  which  the  plaintiff  was  as 
much  interested  as  the  defendant.  He  cannut 
therefore  make  the  defendant  liable  for  them. 

Mr.  Justice  fi'ifchtmun  concurred. 

Bailry  v.  Triebner.  H.  T.,  1844.  Q.B  F.J. 

DUTY  OF  ATTORNBT.  — WITMBS8B8. 

Where  trilnesset  hndso/nr  got  intojpicnled 
as  to  be  tncapuble  of  giving  their  evidence^ 

*  6  Bing.  776. 
«»  6M.&W.461. 
c  1  Man.  &  Gr.  417. 
d  3  Man.  Ik  Gr.  191. 
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in  wntequ*nee  of  which  the  pMntif  wm» 
n(mstfi(ef/,  the  C^ttH  rtfuBed  a  new  ttiai^ 
^ven  Oft  ffftymeni  nfcwU, 

Mr.  Bftglfi^  in(»ved  fnr  a  rule  to  ibe^v  caase 
wfay  the  nimsuit  in  iht?  ciue  should  not  he  set 
a«ide,  and  a  new  trial  frranted.  He  founded 
his  motion  on  affidavits  which  set  forth  that 
the  cause  was  in  the  paper  mt  a  day  durlnfi;  the 
]a«t  sittiofifs ;  that  rt  was  not  called  on  an  til 
nearly  fonr  o'clock,  and  that  the  witnesses,  who 
tvere  hrickiayers  and  earpenterv,  had,  in  the 
coirrse  of  the  day,  gone  to  dinner,  and  had 
taken  too  much  to  drink,  in  consranence  of 
which  they  were  unahle,  when  called  into 
the  box,  to  give  their  evidence,  and  tlie 
plaintiff  was  therefore  nonsuited.  One  of  the 
persons  stated  in  his  affidavit  that  he  had  been 
in  delicate  health,  and  that  a  very  little  liquor 
liad  affected  him  in  a  serious  manner.  Under 
these  circumstances  it  would  he  hard  to  make 
the  plaiutitf  suffer  alt  the  expense  and  incon- 
venience of  a  nonsuit,  and  he  appealeif  to  the 
Court  to  allow  him,  on  psymeut  of  costs,  to 
have  a  new  trial. 

Per  Ctirinm."^T\it  Court  cannot  interfere  in 
the  platiiiiff's  favour.  The  witnesses  were,  in 
all  probaliitity,  allow^  to  take  more  than  they 
onjrht  in  order  to  keep  ibem  in  irood  humor. 
The  attorney  oui^ht  to  have  taken  care  that  they 
were  in  a  fit  state  to  be  produced  in  Court. 

Rule  refused. 

BeUvhn^ber  v.  Bnker,  H.  T.,  1844,  Q.  U. 

F.  J.  

<f  nl)<<iuf  r  of  ^ItKi. 

[Reported  hy  K,V.  HuklSTONE,  Esq.,  Bmrruter  ai 
LawJ] 

DaUISB.— WARRANTr* 

The  Ititr  Hott  not  annex  to  a  demhe  of  tnnd 
an  implied  teurrantp  that  it  thaH  amwer 
the  purpose  teldch  the  Iroiee  had  in  vit^  in 
tttkinft  «V;  nnd^  therefore^  trhere  *  pnrty 
tooh  land  for  a  certnin  term,  ns  eatatre  for 
eattU,  nmi  the  entile  died,  in  eomequenee 
of  the  Ittnd  heing  poUoned :  Held,  that  the 
tenant  tens  not  relented  from  hie  ohUgaiion 
^fpnping  rent  op  to  the  end  of  hie  term. 
.  j^tsnmpsii  for  the  use  of  certain   pasture 
and,  and  the  eata^re  t»f  the  i^rass  tliereon  grow- 
ing,    and   on  an   arcnunt  stated.     Plea,   non 
nMsumpMft.    At  tbe  trial  before  Lord  jKanger, 
C.  B.,  it  appeared  that  the  defendant,  Tbon»as 
Temple,  had  agreed  to  take  twenty-four  acres 
of  "  eddish,"  ^aid  to  be  a  corruption  for  eat- 
age,  of  Ann  Sutton,  from  tlie  8ih  Sepferober 
till  the  6th  April,  for  40/.,  to  be  paid  by  two 
payments  of  20/.  eacb.   He  accontiagly  turned 
fifteen  beasts  on  the  land,  four  of  ivhich  soon 
afterwards  died,  aud,  on  being  opened  by  a 
veterinary  surgeon,  were  found  to  have  been 
poisoned  by  some  refuse  paint,  of  which  large 
quantities  were  found  in  a  manure  heap  in  a 
comer  of  the  field.   The  defejMlant  then  fenced 
6ff  the  heap  from  tbe  rest  of  tbe  field,  and 
tjirned  on  more  cattle;  when,  others  having 
died,  an  inspection  took  place,  and  it  was  dis- 
covered tbat  the  poisonous  matter  was  strewed 
over  the  field.     He  then  withdrew  his  cattle, 
and  gave  notice  to  the  plaintiff  of  his  intention 
to  relinquish  the  land.   The  plaintiff,  however^ 


did  not  resitme  poneasiuit  aotil  the  termina- 
tion  of  the  defendaBCs  tern  ;  and  then  com*' 
mence«l  the  present  actian  for  the  first  quar- 
ter's rent.  The  jury  found  a  verdict  for  the 
plaintiff  for  V2L,  the  proportion  of  the  reuc 
due  for  the  time  of  the  defendant's  occapatioo, 
with  lilterty  to  the  plaintiff  to  move  to  increase 
tbe  sum  to'  20/.,  if  the  Court  shonld  be  of  opi- 
nion that  the  defendant  had  no  right  to  give  np 
the  contract ;  and,  on  tbe  ether  hand,  the  de- 
fendant to  be  at  lilierty  io  eutef  a  verdirC  tor 
himself,  if  it  should  be  held  that  the  ph&intiff 
was  not  entitled  to  recover.  Both  rules  were 
acconlinKly  obtained,  and  now  ctamt  on  to  be 
argued  together* 

fFhitehuret  and  J^elhr,  far  Che  plaintiff, 
contended  that  where  there  w«s  m  wriiten  con- 
tract, no  evidence  eovid  be  adduced  to  shew 
that  it  was  rie(?ompanied  by  an  ittiplied  war* 
raniy ;  and  that  where  a  party  contracts  with 
another  to  take  land  for  a  »pecTfic  oliject 
known  VOf  both,  he  d<ies  so  eoo  perieuto^  and  he 
caunot  rcsdnd  tike  contract  if  tbe  land  should 
not  answer  the  parpiise  for  which  it  %vas  lakeo. 
CJases  cite<l.  Merer  v.  Aneell,  3  Wilson,  2/5; 
Fotier  V.  JoUv,  1  C.  M.  A  R.  703  ;  Moeelee  v. 
Nnr/urd,  fO  Bam.  «e  Cres.  729;  Potn^ii  v.  AV- 
munde,  12  East,  6 ;  Shelton  v.  Livive,  C.  &  J. 
411;  Chnnter  v.  H*»pkme,  4  M.  &  W.  a!^9; 
Brown  v.  Edgington,2M,  &  Or.  2/9;  Pterkin- 
eon  v.  Lre,  2  East.  314 ;  BlnHf  v.  Dehor h,  \ 
Stark.  384  ;  Bntr  v.  Gtbeon,  3  Alee.  &  W.  390; 
A/ff  N»wiUe  V.  iVarjy,  3  Camp.  351 ;  Gr^y  r. 
(7//X,  4  B.  &  C.  108;  Chandler  v.  Lopv*, 
Cro.  Jac.  4  ;  Jonee  v.  Bright,  5  Bmg'liaiti,  533. 
The  ca:»e  «in  which  reliance  was  placed  on 
tbe  other  side  was  Smith  v.  Htnrahie,  1 1  M.  & 
W.  5,  where  it  was  held  that  a  tenant  was  re- 
b^ased  Ironi  his  contVact  to  take  a  ready  far- 
nished  bouse,  in  consequence  of  its  being  io- 
fered  with  hugs. 

Clfirke,  Syerjt.,  and  BfirhWt  contended  tbat 
thi<«  was  a  case  in  which  the  law  would  imply 
a  warranty,  and  cited  SalishnryL  v.  JliorehaU,  A 
C.  &  P.:  Cvuhe  V  Jenninge,  7  T.  R.  381; 
Smith  V.  BairlingM,  3  Csmp.  513;  ffttll  v.  Betip, 
5  tScort.,  N.  R.,  508 ;  Souler  v.  Ikruke  6  B.  & 
Ad.  992;  Shrpherd  v.  Pyhut,  4  Sc»»tt,  N.  R, 
434 ;  Pvultnn  v.  Lntimore,  9  B.  &  C.  259 ;  aad 
Smith  V.  AfftmUe,  nt  ertpm. 

Lord  Whinger,  C.  B.— If  the  decision  in  this 
case  were  to  liave  the  effect  of  overrulinj^ 
Smith  V.  M'fraOit^,  1  should  be9itate  long  be- 
fore I  came  to  any  conclusion  upon  it,  becsoie 
I  approve  of  that  case  i* ntirely  ;  but  I  think  it 
U  founded  on  a  principle  altogether  different 
from  that  on  which  my  brother  Clarke  has  en- 
deavoured to  put  this  case.  Smith  v.  Meraiftet 
was  a  case  in  which  a  party  let  a  h«>use  and 
furniture ;  and  every  body  knows  that  in  a 
ready  furnisbed  boose  the  furnitures  forms 
the  chief  thing  for  tbe  use  of  whteli  the  tenant 
agrees  to  give  an  equivalent*  Therefore  it 
must  be  considered  tbat  there  is  a  contract, 
where  n  person  l>*ts  (urniturei  tbat  it  shall 
be  of  such  a  description  as  shall  be  fit  for  ini- 
mediate  occupation.  Can  any  man  doubt  tbat 
if  a  |>erson  hires  furnitute  he  does  so  on  ib« 
understanding  that  it  is  fit  for  pcvupatiou? 
So  if  be  hires  a  vc*ch  vr  any  uttef  IfKSixn  v( 
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iroods  or  chilteU,  is  tliere  not  an  oMi&r»ti(m 
that  they  shall  be  fit  for  the  use  intended  to 
Iw  made  oi  theinf     Cases  occur  every  <tay 
winch  shew  tibis  to  be  ihe  law.     If  an  a|M>'- 
thecary  who  keeps  a  shop,  lets  it,  it  is  on  an 
impKe^  comlition  that  his  medicines  are  of  a 
proper  i|«ality.    A  contract  to  take  a  ready 
tttrniihed  house  is  this :  l*he  party  contracts 
CO  let  the  ready  famished  houM  fit  for  itnine- 
(Uate  orcupation..    Jiuppose  it  tarns  out  tfiat 
tbere  is  no  bed  in  the  house,  or  that  the  l>eds 
are  poisoned,  is  he  bound  to  stay  f    So  if  there 
were  not  a  chair  iir  the  bouse,  would  he  ntit 
be  justified  in  thrawkiif  up  the  occupation  ? 
Therefore  you  see  the  nature  of  the  contract 
implies  that  the  contreclifig'  party  shall  have 
such  goods  and  chattels  as  are  fit  for  occupa- 
lioB.  If,i4Mleed,  y<Hi  could  shew  a  case,  wbtdi 
ecnwnly  inii^it  happen,  where  a  party,  having 
had  ample  upportonity  beforehand  of  seein«f 
the  boose  be  was  abont  to  take,  or  of  sending' 
his  servaots  to  examine  ir,  did  not  avail  himseif 
of  it,  perhaps  the  arjcument  mtfrht  be  valid 
that  any  obfcctiott  to  the  house  afterwards 
came  too  late ;  but  when  a  man  takes  a  ready 
famished  house,  which  means,  lit  for  imme- 
diate occupation,  surely  the  owner  of  that 
bouse  undertakes  that  the  furniture  is  reason- 
ably adequate  to  the  occasion ;  and  if  he  fails 
ia  that,  the  contract  is  not  btn«tinfr.    Tliat  is 
the  ground  oo  which  I  put  the  case  of  Smith 
V.  MftruUeff  but  when  you  apply  that  doctrine 
to  land  or  bouses  in  ^(ener.il,  ih«  ca»e  is  some- 
what different,  and  worthy  more  considerntiun. 
I  ihill  lay  nothing  here,  becanse  I  have  no 
intention  to  impeach  the  authority  of  those 
cues  on  which  it  is  supposed  that  Smith  and 
Muraktei  is  founded.    My  judgment  in  that 
case  rests  oo  this,  that  the  contract  there  wus 
a  mixed  contract  for  letting  goods  and  cluittels, 
aa  well  as  for  letting  a  house ;  but  in  this  case 
the  action  is  bronght  upon  a  written  contract 
to  take  a  certain  field  at  a  specified  reirt.    It 
is  said  it  ia  taken  for  *'  eddis b,**  that  is  the 
name  given   to  the  use  to  iie  made  of  the 
field.     The  defendant's    cattle    are  put    oo 
the  land,  some,  of  which  are  poison«d.    He 
then  dividea  the  manure  heap,  which  was  sus- 
pected to  be  the  cause  of  the  uji:ichief,  from 
the  rest  of  the  field,  and  puts  in  more  cattle : 
some  more  die,  in  alt  to  the  number  of  eight  ^ 
and  it  is  not  suggested  that  the  plaintit!  bad 
the  least  knowledge  of  the  land  having  been 
poisoned  when  she  hrtit.     Supposing  my  bro- 
ther Cturkt  rig'bt  in  bis  argument  tinit,  where 
a  man  ukes  a  fasm  tor  a  particular  purpose, 
be  is  nut  liable  to  pay  rent  if  that  purpose  is 
uot  answered ;  why  should  be  not,  if  he  takes  a 
farm  for  the  purpose  of  making  a  baiidsonie  in- 
come out  of  it,  and  fails  in  tlmt  object,  be  allow- 
ed to  give  it  up  ?    Hnppo^^e  a  man  sliould  find^ 
on  taking  land,  that  a  fwrtiicular  sort  of  manure 
hail  l»elen  used  a  year  or  two  before,  which  bad 
the  efl&ct  of  poisoning  the  gra«s  and  making 
it  unfit  for  cattle,  should  It  be  said  that  be 
ouf^bt  nut  to  pay  rent  for  it  ?    80  if  the  grass 
should  happen  to  be  wet  or  prove  deleterious 
la  cattle  from  any  otiier  reason  j  I  take  the 
;;en<ea(  rule  tf>  be  that  in  all  cases  where  a 
man  takes  land  at  a  specified  rent>  he  is  bound 


hf  bis  bargain,  aUhongh  it  maf  not  fulfil'  rbe 
tibject  be  bad  in  vie^v  in  taking  it.  Sappose 
Ire  liad  never  put  an  ox  on  it  at  all,  must  be  not 
pay  the  rent  ?  He  had  a  lis-ht  to  do  it,  bnt 
he  did  not  dtr  it.  and,  according  to  the  argti^ 
ment  of  Mr.  Bartotir,  he  got  no  benefit  by  it. 
The  payment  of  rent  does  not  depend  on  that. 
Such  is  not  the  form  of  the  contract :  lie  is  to 
pay  40/.  for  a  given  term.  I  therefore  think 
that  in  this  case  the  ptainiiff  is  Entitled  to  re. 
cuver  tlie  entire  rent.  I  dare  say  the  defendant 
has  sufiTered  serious  injur}';  we  cahhot  help 
that,  we  must  decide  the  hiw  according*  tor 
general  principles,  and  not  to  meet  a  particular 
case.  I  again  j^y  that  I  consider  Smith  and 
MarMen  as  gooa  law,  for  there  it  was  a  mixed 
ctmtract,  partly  to  let  good^  and  chattels  for  « 
partirular  purpose,  and  partly  for  the  hire  of 
a  house.  I  am  of  opinion,  therefore,  that  this 
rule  ought  to  be  absolute,  10  enter  a  verdict 
for  the  whole  sum  of  20/.,  and  that  the  deleu* 
dant*s  rule  must  be  discharged. 

Pnrke,  B. — 1  am  of  the  same  opinion.  The 
argument  of  Mr.  9FhUthurit,  in  shewing'  cause' 
against  the  rule,  is  founded  on  two  grounds  : 
first  of  all  he  says,  that  as  this  is  a  contract  in 
writing,  the  defendant  cannot  gWe  evidence  of 
a  condition  not  contained  in  the  writini* ;  and 
secofrdly,  even  though  svch  a  condition  should 
be  implie<i  by  la%v,  still  the  defendant  is  not  at 
lilieny  to  set  it  up  in  answer  to  the  plaintiffs 
demands.  If  the  ease  depended  on  that  point- 
alone,  I  should  certainly  think  the  argumettt 
ill-founded.  If  there  be  incident  by  law  to  this 
contract,  such  a  condition  as  is  here  suggested, 
the  defendant  may  shew  that,  just  as  miiJch  as 
a  lamllord  on  his  part  in  a  fanning"  lease  may 
shew  that  the  laud  was  to  be  form^,  according 
to  the  custom  of  the  country,  unless  in  those 
cases  in  which  the  terms  el  the  agreement, 
either  expressly  or  by  necessary  iui  plication, 
exclude  such  construction.  I  tbereiore  think 
the  argument  of  Mr.  fFhttehur$t  unkmnded, 
and  that  brings  ns  to  the  seccmd  q-uestion, 
whether,  in  this  case,  there  is  any  condi- 
tion or  contract  implied  bv  law,  that  in  the 
case  of  ft  fanning  lease  the  premises  bball 
l>e  reasonably  fit  for  the  purpose  for  which 
they  ^vere  taken.  If  this  matter  were  res  laie- 
grtt\  I  own  I  should  entertain  no  doubt  that 
iro  such  contract  is  implied.  No  book  ftatea 
that  the  word  *'  demise"  carries  any  soch  con* 
tract  with  it  r  the  word  '*  demise"  simply  im- 
plies that  the  plaintiff  has  a  good  title,  and  that 
the  lessee  shall  not  be  ejected  by  a  title  para- 
mount during  the  continuance  of  the  term. 
That  is  all  that  the  law  annexes  to  the  word 
*'  demise,"  and  in  the  absence  of  express  ati* 
thority,  I  should  have  felt  not  the  least  doubt 
in  saying  that  there  is  no  such  implied  contract 
as  is  here  contended  for.  It  is  difficult  to  say, 
if  there  were  such  impiied  contract,  where 
such  implication  is  to  stop ;  for  the  argument, 
as  sbewu  by  my  Lord,  goes  to  this,  that  in 
every  farmiu);  lease  there  is  an  implied  con- 
tract tbiit  the  land  shall  be  reasonably  fit  for 
the  occupation  intended  to  be  uiade  or  it.  No 
authority  ii  adduced  in  support  of  that  position. 
Aa  to  the  great  itiajarity  of  cases,  it  is  not  ne- 
cessary to  allude  to  theur;  for  the  principle  oC 
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law  has  lieen  eitublished  to  the  full  extent, 
that,  in  the  aale  uf  chattel*,  there  is  no  implied 
warranty  of  their  fitness  or  merchiintaUle  qua- 
lity.   There  is  another  class  of  cases,  as  where 
you  employ  a  tradesman  to  make  a  thing, 
there  is  there  an  implied  contract  on  the  part 
of  the  tradesman  that  he  will  make  it  in  a 
workmanlike  manner,  and  fit  for  the  use  for 
which  it  is  destined.    There  is  another  class 
of  cases,  as   where   yoii  order  ^oods  of  a 
person  in  a  particular  diepartment  of  trade, 
and  trust  toliim  to  make  a  selection,  the  case 
of  Brown  v.  Edgington,  in  the  Common  Pleas, 
Is  an  authority  that  the  articles  shall  be  rea- 
sonably fit  for  the  purpose  for  which  they  are 
ordered.    These  matters  have  no  bearing,  in 
my  judgment,  on  the  present  case.    The  only 
case  which  excites  a  aoubt  on  my  mind  is  the 
case  of  Smith  and  Marahles,  and  several  other 
cases  adverted  to  by  myself  as  the  ground  of 
luy  judgmeiii  in  that  case.  I  certainly  feel  some 
doubt  whether  those  cases  are  well  founded,  un- 
less we  import  a  fact  into  each  of  them  which 
does  not  appear  from  the  reporr,  viz.,  that  the 
landlord  was  bound  by  agreement  to  render 
the  premises  fit  for  the  habitation    of  the 
tenant,  and  that  there  was  some  fault  on  the 
part  of  the  landlord  by  which  the  premises 
were  rendered  unfit  for  habitation.    As  to  the 
case  of  Smith  v.   Marahlet  itself,  it  is  dis- 
tinguishable from  the  present  cHse  mainly  on 
the  ground  on  which  my  J^rd  (Jhief  Baron 
lias  put  it.    It  is  a  contract  for  the  use  of  a 
house  and  furniture  for  a  temporary  purpose, 
and   is,  in  my    opinion,   very  like   the  ease 
of  a  man  who  lets  a  ready  furnished  room 
in  an    hotel  on  the   understanding   that    it 
shall    be  reasonalily    fit   for    the  purpose  of 
immedate   habitation,   and    where   the    bar- 
gain is  not  so  much  for  the  house  as  for  the 
furniture,    ft   is  well    understood    that    the 
landlord  of  such  a  hou^^e,  if  the  furniture  be 
defective,  is  to  put  in  additional  furniture. 
We  can,  however,  decide  the  present  caae 
without  saying  that  these  are  wrong,    for  it 
seems  to  me  to  l>e  distinguishable  from  them. 
I  agree,  therefore,  that  the  rule  obtained  liy  my 
brother  Clttrhe  must  be  discharged ;  and  with 
respect  to  the  cross-rule  to  increase  the  da- 
mages, if  there  is  no  implied  contract  of  the 
nature  contended  for,  the  defendant  has  had 
all  that  he  bargained  for,  viz.,  a  demise  of 
these  twenty-four  acres  of  pasture  land  from 
the  8th  September  until  the  Hth  April  follow- 
ing, and  therefore  he  mu>t  pay  all  that  he 
a;;reed  to  pay,  viz.,  20/.  for  each  quarter.    It 
is  undoubtedly  a  hard   case,    but  we    must 
studiously  take  care  that  the  hardship  which 
a  party  may  suffer  doei  not  induce  us  to  intro- 
duce alterations  of  the  law,  of  which  we  can 
hanlly  foretee  the  conse(|uences ;   which  we' 
should  be  doing  if  we  were  to  introduce  into 
the  demise  of  a  farm  any  implied  contract  aa 
to  the  fitness  of  the  land  for  the  purpose  for 
which  the  tenant  intended  it. 


a  case  in  which  the  judgment  is  entirely  ri^bt. 
It  is  a  case  in  which  no  fraud  is  alleged,  aod 
the  plaintiff  is  entitled  to  recover  the  sum  of 
40/.,  stipulated  for  by  the  agreement,  unless 
at  the  time  of  entering  into  the  contract  there 
was  a  warranty  that  the  grass  was   whole- 
some grass.     It  is  not  suifgeste<l  that  there  wai 
any  express  warranty ;  but  it  is  said  that  the 
law  would  imply  it.     I  feel  extreme  difficulty 
in  coming  to  that  conclusion,  unless  you  say 
that  in  every  case  of  a  demise  of  lands,  booses, 
or  other  real  estate,  there  is  an  implieil  war- 
ranty that  they  shall  answer  the  purpose  for 
which  the  parties  are  contracting.    A  number 
of  cases  of  the  inconvenience  of  such  a  doc- 
trine have  been  already  suggested,  and  1  will 
now  put  another.    Suppose  it  tarns  out  that  a 
new  sort    of  manure  is  introduced,  %vhicfa, 
though  beneficial  at  the  time,  is  ultimately  ab- 
solutely injurious.     Is  there  an  implied  war- 
ranty on  the  part  of  the  landlord  letting  a 
close  where  this  manure  has  been  employed, 
that  the  grass  in  it  is  not  unwhole:^ome?  Here, 
it  seems,  the  plaintiff  herself  was  the  pany 
who  caused  this  manure  to  be  put  on  the  land; 
but  the  argument  must  iro  the  length  of  say- 
ini;  that  there  is  this  in'plied  warranty,  even  if 
the  party  took  the  land  by  descent  as  heir. 
Suppose  a  person  hire^  land  on  a  building 
lease,  and  it  turns  out  there  is  a  running  satid 
beneath  the  premises ;  is  it  to  be  sakl  that  there 
was  an  implied  warranty  that  there  should  be  no 
running  sand,  because  he  was  going  to  build  ? 
Suppose  a  person  takes  a  honse  for  the  pur- 
pose of  convertioiT  it  into  an  hospital,  and  it 
turns  out  that  there  is  an  unwholesome  marsh 
in  the  neighbourhood,  would  it  be  said  that 
there  was   an    implied  warranty  agunst  (he 
existence  of  anv  such  nuisance  ?    Wii  hout  dis- 
turbing the  pnnciplea  of  law,  we  cannot  hold 
that  there  is  aii^  such  implied  warranty  at  all, 
and  the  only  difficulty  I  have  is  in  reconcilioir 
this  case  ivith  the  case  of  S>nilh  v.  MtmMn, 
If  they  cannot  be  distinguished,  then  the  deri- 
sion of  that  case  is  wrong ;  probably  they  may 
be  distinguished  on  the  ground  which    my 
brother  Parke  has  pointed  out. 

Plaintiff's  rule  absolute. 
Defendant's  rule  dischargeit. 
Sutton  V.  Temple,    Exchequer.    November 
I8th,  1843. 
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The  various  New  Rules  and  Orders,  and  the 
Chancery  (Compensations,  tvith  other  important 
subjects,  have  rendered  it  necessary  to  print  a 
double  number  this  week. 

The  letters  of  C.  E. ;  "  A  Subscriber;"  and 
R..  have  been  received. 

The  writs  and  other  proceedings  on  the 
Crown  Side  of  the  Qiieen's  Bench  are  now  to 
he  prepared  by  the  attorneys,  in  lieu  of  lib  late 
clerks  in  court.     We  understand   that  Mr. 


^  Corner,  of  the  Cr«jwn  Office,  mil  shortiv  pob- 

Gurmrp,  B.— I  agree  with  the  rest  of  the  |  lish  the  forms  of  writs,  affidavits,  and  nbticef. 

Court,  although  with   some  difficulty,  for  it ;  with  pntctical  directions. 

appears  to  me  difficult  to  difitinguish  this  case  j      Mr.  Hayes's  work   on  Conveyancing  is  pro* 

from  the  caae  of  Smhh  v.  MarnOlet.  bably  the  one  best  suited  to  the  purpose  roen- 

R9t/e,  B.— I  am  also  of  opinion  that  this  is    tioned  by  "An  Articled  Clerk." 


S<|^  Heflal  ®li$eirlier» 


SATUIIDAY,  JANUARY  27,  1844. 


■**  yuod  tnngis  ad  Ho% 
P^rUnet,  et  utscire  malum  eti,  agitamua. 


UORAt. 


IPROPOSED  LAW  REFORMS* 


THB  KBW  APPEAL  CdUBT  IN  CRIlklMAL 
HATTEB8. 

Therb  seems  to  belittle  doubt  that  the  es- 
tablishment of  anew  Court,  assistant  to  the 
Qoeen's  Bench  in  criminal  matters,  will  be 
proposed  early    in  the    ensuing   session. 
Probably  the  following  observations  of  the 
Criminal  Law  Commissioners  have  not  been 
without  their  -weight  in  this  matter.     After 
observing    "that    there    is    scarcely    any 
country  which  possesses  more  rich  and  va- 
luable storbB  of  legal  learning,  than  those 
vhicb  are  to  be  found  in  the  repositories  of 
Bngland;  and  that  there  is  probably  none, 
in  which  so  little  effort  has  been  made  by 
the  legiskture  to  reduce  such  stoics  to  an 
aathorized,  systematic  form,  for  the  purpose 
of  general  access/'  the  commissioners  go 
on  to  remark,  "  the  ordinary  course  of  ad- 
raioistering  criminal  justice,  as  well  as  the 
peculiar  form  of  criminal  procedure,  are 
such  as  in  a  great  measure  to  exclude  such 
effectual  and  mature  discussion  of  the  rules 
of  law,  aa  would  tend  to  its  gradual  enrich- 
ment, and  afford  the  best  materials  for  im- 
provement.     But  a  very  small  portion  of 
criminals  charged  with  indictable  offences, 
are  tried  before  any  criminal  court  of  higher 
jurisdiction  than  the  Conrt  of  Quarter  Ses- 
aions,  and  there  the  inquiry  is  final.     There 
can  be  no  application  for  a  new  trial  on  any 
of  the  numerous  grounds  of  misdirection, 
error,  surprise,  or  mistake,  which  are   so 
constantly  recognized  in  civil  proceedings 
▼OL,  xxvii.—Ko.  827. 


as  legitimate  grounds  of  interference,  in  or- 
der to  exclude  positive  injustice.    The  want 
of  means  for  securing  more  effectually  the 
due  administration  of  justice  at  the  sessions 
is  the  more  remarkable,  as  it  appears  to  have 
been  intended  on  the  first  insitution  of  this 
tribunal,  that  in  all  cases  of  difiiculty  re- 
course should  be  had  to  the  judges  of  the 
higher  courts.     In  the  case  of  trials  in  the 
Superior  Criminal   Courts,  the  same  rules 
prevail  as  to  the  denial  of  a  new  trial  in  all 
cases  of  felony,  and  even  in  all  cases  of  mis- 
demeanor, except  where  the  trial  is  had  in 
the  Court  of  Queen's  Bench,  or  by  mitiu 
thus  from  that  Court,  in  which  case  a  new 
trial  may  be  moved  for  as  in  the  case  of  an 
ordinary  action.      The  usual  course  which 
has  long  prevailed,  when  a  doubt  arises  at 
the  assizes,  which  the  learned  judge  deems 
to  be  fit  for  future  consideration,  is  to  re- 
serve it  for  the  opinion  of  all  the  judges ; 
such  reservations,  however,    are  not  fre- 
quent, and  the  cases  are  seldom  argued  by 
counsel."     And  in  a  note  it  is  said,  "  From 
the  year  1824,  to  the  year  1837,  both  in- 
clusive, 186  cases  were  reserved  for  the  opi- 
nion of  the  judges;  of  these  15  appear  to 
have   been  argued  by  counsel.      In    165 
the  judges  appear  to  have  been  unanimous 
in  their  judgment,  in  twenty-one  there  ap- 
pears to  have  been  a  difference  in  opinion." 
**  We  offer  these   remarks,"  continue  the 
commissioners.  "  not  with  a   view  to  any 
present  suggestion  of  an  alteration  in  the 
system  of  criminal  procedure,  although  it 
appears  to  us  that  some  change  would  be 
desirable ;  but  for  the  purpose  of  shewing 
how  it  has  happened,  that  less  consideration 
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has  been  given  tx>  the  mdministration  of  the 
Criminal  Law  than  its  importance  deserves, 
and  consequently  of  impressing  the  neces- 
sity for  an  attentive  revision  of  the  law, 
particularly  with  a  view  to  the  inferior 
courts,  on  which  the  fidministratiou  of  so 
large  a  portion  of  the  criminal  business  of 
the  country  devolves.*'  7th  Grim.  Rep.  89. 
These  observations,  we  think,  demand 
attention.  Inhere  is  practically  no  appeal 
court  for  criminal  matters  in  this  country. 
From  the  Court  of  Quarter  Sessions,  there 
is,  as  the  commissioners  say,  none  at  all ; 
and  from  the  sentences  of  the  supreme 
judges  there  is  only  an  appeal  to  the  Home 
Office,  which  tribunal  is  open  to  grave  and 
obvious  objections.* 


DISPATCH  OF  BUSINESS  AT  THE  JUDGES* 
CHAMBERS. 

We  understsDd  that  an  important  improvemeat 
is  likely  to  take  place  in  the  mode  of  decidinjir 
questions  at  the  Judges'  chambers.  It  is  well 
known  that  a  great  crowd  is  always  present 
when  the  Judges  are  iu  attendance  for  the  pur- 
pose of  heariuf^  summonses,  and  that  frequently 
the  pressure  of  business  is  so  great  that  it  is 
impossible  to  dispose  of  it  satisfactorily  within 
the  time  necessarily  limited  for  its  despatch. 
There  have  sometimes  been  200  summonses  in 
one  day.  There  can  be  no  doubt  that  the  far 
larger  portion  of  these  questions  relate  to 
points  of  practice,  many  of  a  minute  kind, 
which  the  masters  of  the  several  common  law 
courts  could  satisfactorily  settle.  The  other 
more  important  subjects  would  then  be  left  for 
the  decision  of  the  Judges,  and  thereby  much 
of  their  valuable  time  would  be  saved. 

We  are  sure  that  this  arrangement  will  be 
liuled  by  the  common  law  practitioners  as  an 
important  improvement,  by  which  their  time 
will  be  saved  and  their  business  facilitated. 
At  present  from  the  unavoidable  necessity  of 
wuting,  sometimes  several  hours,  to  be  heard 
before  the  Judge,  the  attorneys  are  obliged  to 
leave  the  matter  to  their  clerks.  If  the  altera- 
tion should  take  place,  the  questions  before  the 
Judge  would  usually  be  attended  by  the  attor- 
neys personally,  or  m  difficult  questions  by 

•  See  ihe  Questions  of  the  Criminal  Law 
Commissioners,  concerning  procedure  in*  pro- 
secutions, p.  268,  pott. 


counsel  or  special  pleaders,  and  the  practice 
would  become  better  known  and  seitled. 

It  has  been  suggested  to  the  Judges  that  a 
clause  should  be  introduced  into  one  of  the 
law  bills  of  the  approaching  session,  aulhoriz- 
ifig  the  Judges  to  delegate  certain  paru  of 
their  chamber  business  to  the  Masters,  and  we 
understand  the  Judges  have  signified  their  ap- 
proval of  the  measure. 


CLERKS  TO  THE  MASTERS  IN 
CHANCERY. 

Whilst  the  useful  improvement  which  hat 
been  suggested  relating  to  the  Masters  of  the 
Common  Law  Courts  is  in  progress,  it  is  pro- 
bable that  an  effort  will  he  made  to  remove  a 
serious  grievance,  of  which  a  recent  instance 
has  occurred,  regarding  the  office  of  chief  clerk 
to  the  Masters  in  Chancery.  The  qualifica- 
tion of  that  officer  shonld  be  at  least  five  years 
practice  as  a  solicitor  of  the  Court,  in  order  to 
enable  him  efficiently  to  discharge  his  duties. 

This  is  the  proper  qualification  as  stated  la 
the  Chancery  Regulation  Act,  of  3  &  4  W.  i 
c.  94,  8.  18.  The  permission  to  appoint  a  ju- 
nior who  has  served  ten  years  in  the  office,  is 
evidently  a  mistake.  The  junior,  from  the  na- 
ture of  his  business,  cannot  learn  the  duties  of 
the  chief  clerk>  and  if  he  were  competent  to  be 
the  chief  wheu  he  entered  as  junior,  he  woaM 
infallibly  become  incompetent  from  the  inferior 
and  mechanical  character  of  his  employment. 
A  clause  to  amend  the  Chancery  Regnlatioo 
Act  should  be  introduced. 


TAXINS  RB0I8TRAR  IN  BANKRUPTCT. 

The  present  will  be  a  favourable  opportonity 
also  to  carry  into  effect  a  suggestion  relating 
to  the  taxation  of  costs  in  Bankruptcy. 

It  is  of  great  importance  that  there  should  be 
uniformity  in  the  charges  of  solicitors.  For- 
merly this  could  not  be  efifected,  because  the 
deputy  registrar  of  each  commissioner  taxed 
costs ;  but  for  some  time  past  Mr.  Richardson 
has  acted  in  the  capacity  of '*  Taxing  Regis- 
trar/' and  has  given  general  satisfaction  in  the 
discharge  of  his  duties.  His  experience  as  a 
solicitor,  and  the  perfect  knowledge  he  has  ac- 
quired of  the  rules  and  practice  of  the  Court. 
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enable  bim  to  transact  the  lmsine«8  with  i^reat 
ffti'iiity.  It  is- recommended  hy  the  practition- 
ers iu  banlcruptcy,  that  the  office  of  taxing 
regiairer  ahould  be  put  on  a  permanent 
fuotio;.  A  clause  to  tliis  effect  was  introduced 
ioto  the  last  Bankruptcy  Act,  but  by  some  mis- 
ander8tattdinf(  was  withdraivn.  We  hope  to 
see  this  impro? ement  effected. 


THE  CBihIfCERY  C(»tPEli8ATI0N 
ORDERS. 

LETTKR   FROM    "A   PRACTITIONER." 

To  the  Bdkor  of  the  Legal  Observer. 

Sir^ 
As  you  have  allowed  me  to  reply  to  Mr. 
Field's  defence  of  the  Chancery  Compensa- 
tion clauses,  I  will  hasten  at  once  to  do  so  ; 
and  I  may  say  in  the  commencement  that 
I  sm  very  glad  that  Mr.  Field  has  stepped 
forward  as  their  champion,  first,  because 
the  discussion  must  do  good,  and  elicit  the 
truth  in  this  matter,  (which  I  am  persuaded 
is  the  sole  object  both  of  Mr.  Field  and 
myself;)  and  next,  because  I  am  satisfied 
that  all  that  ean  be  stated  in  defence  of 
these  orders  would  be  stated  by  Mr.  Field, 
who  is  fully  acquainted  with  this  subject. 
I  willingly  say  this,  but  1  trust  I  shall  sa- 
tisfy you  and  your  readers  before  I  have 
done,  that  in  no  material  point  has  Mr. 
Field  remoTed,  or  even  weakened,  any  of 
my  objections  to  these  clauses;  and  that 
even  by  the  rules  which  he  has  himself  laid 
down  on  this  question,  these  compensations 
are  utterly  untenable. 

And  fint.  Sir,  a  word  on  a  matter  per- 
sonal to  myself.  In  the  commencement  of 
that  part  of  his  letter  in  which  he  appHes 
himself  to  my  objections,  Mr.  Field  says  that 
I  am  not  "  A  Practitioner,  meaning  by  that 
term  one  who  now  practices  as  a  sohcitor 
in  equity ;"  and  he  urges  me,  at  the  peril 
of  his  taking  no  further  notice  of  any  of  my 
letters,  to  sign  my  real  name.  Now  I  have 
never  yet  heard  the  meaning  of  the  word 
"practitioner"  thus  confined,  and  I  claim 
a  right  to  use  it  in  its  general  signification, 
without  either  asserting  or  denying  that  I 
am  of  the  peculiar  class  of  practitioners  to 
which  Mr.  Field  refers.  Nmher  am  I  in- 
clined on  the  present  occasion  to  sign  my 
real  name.  If  Mr.  Field  has  chosen  for 
some  good  reason  to  depart  from  the  more 
usual  course  of  communications  to  tins  and 
other  periodical  journals,  it  does  not  fol- 


low that  I  should  do  so :  and  I  am  sure  I 
need  not  remind  him  that  by  the  laws  of 
chivalry  no  true  knight  ever  inquired  the 
name  of  any  other  combatant  who  chose 
to  enter  the  lists  with  his  visor  down.  It 
is  no  want  of  courtesy  then  to  Mr.  Field  that 
I  vFithhold  my  name,  (which  I  am  per- 
suaded is  of  not  the  smallest  consequence,) 
and  he  must  use  his  own  discretion  as  to 
whether  he  will  or  will  not  do  me  the  hon- 
our of  any  further  notice.  So  far,  however, 
I  am  quite  satisfied  that  my  previous  letters 
have  excited  some  attention,  and  although 
Mi.  Field  considers  them  in  one  place 
**  misdiievoiiBi,"  and  in  several  other  places 
"incorrect,"  and  indleed,  would  through- 
out seem  to  think  I  am  a  very  igncNrant  per- 
son indeed;  yet  after  all  Mr.  Field  has,  "at 
the  instigation  of  friends  on  whom  he  r&« 
lies,"  thought  it  necessary  to  reply  to  them, 
and  my  vanity  therefore  leads  me  to  come 
to  the  conclusion  that  if  they  had  not  con- 
tained a  good  deal  of  truth,  he  would  not 
have  taken  the  trouble. 

And  now.  Sir,  1  gladly  join  issue  with 
Mr.  Field  in  his  own  words,  and  admit  that 
"  the  single  question  really  is,  whether  the 
compensations  are  right  and  fair  ?"  We|are 
agreed  that  some  compensation  was  right 
and  fair :  the  only  point  is,  what  it  should 
be.  And  first  in  oraer  I  come  to  the  proper 
construction  that  is  to  be  placed  on  the 
Stat.  3  &  4  Vic.  c.  84,  on  which  he  truly 
says  I  have  throughout  laid  great  stress ; 
for  I  do  consider  it  of  the  utmost  import- 
ance. Indeed,  in  one  part  of  his  letter  he 
calls  it  my  "pet  act,"  and  certainly  if  I 
had  had  any  share  in  it,  or  even  added  a 
line  or  a  word  to  it,  I  should  have  been 
most  proud.  But  he  should  rather  call  it 
Lord  Cottenham's  pet  act,  for  his  Lordship 
amended  it  by  the  4  &  5  Vict.  c.  52,  and 
his  very  last  act  in  office  was  to  issue  the 
orders  of  August,  1842,  under  it,  thus  shew- 
ing his  opinion  of  its  importance,  (and  if 
he  had  continued  in  oflice  I  believe  he 
would  have  gone  on  under  it) .  Nay,  it  would 
seem  at  one  time  to  have  been  in  some  fa- 
vour with  Mr.  Field,  for  "  he  says  he  was  a 
party  to  framing  the  compensation  clause 
in  that  bill."  But  then  he  says  that  for  this 
reason  "he  happens  to  know  that  this  clause 
was  no  act  of  its  originators.  The  clause 
was  put  in  at  the  suggestion  of  Mr.  James 
Stewart  in  the  Commons,"  and  Mr.  Field 
"  can  positively  state  that  the  originators 
of  that  measure  could  not  have  introduced 
it  with  any  view  to  its  application  to  the 
abolition  of  the  Six  Clerks'  office."  Now 
I  do  not  know,  for  the  reason  I  shall  here- 
after give,  that  this  was  so  ;  but  the  ques- 
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tion  is,  whether  in  its  passage  through 
parliament  the  act  did  not  receiye  feuch  al- 
terations as  made  it  applicable  to  such  abo- 
lition. I  have  already  distinctly  shewn,  by 
a  reference  to  what  passed  in  the  House  of 
Commons,  that  every  gentleman  who  took 
part  in  the  debate  respecting  this  compen- 
sation clause  —Mr.  James  Stewart  who 
proposed  it,  Mr.  Aglionby,  the  Attorney 
General,  and  Mr.  Pemberton  Leigh  in- 
tended it  to  apply  to  this  very  case ;  the 
latter  gentleman  saying  that  '*  in  his  opinion 
it  would  be  a  very  useful  one,  as  he  und«r- 
stood  that  several  of  the  clerks  in  court 
had,  paid  large  sums  of  money  for  their 
places."  But  the  "  originators"  of  the  bill 
Were  in  the  House  of  Lords ;  and  what  pas- 
sed there  ?  Allow  me  to  shew  you.  On 
the  second  reading  of  the  biU,  August  3d, 
1840,  Lord  Langdale,  in  expressing  his  ap- 
probation of  the  bill,  said,  that  "without 
the  power  to  regulate  offices  held  by  persons 
who  have  vested  interests  and  to  give  compen- 
satians,  the  good  to  be  effected  by  this  bill 
will  not  be  very  great."  55  Hansard's  De- 
bates, 1195.  In  the  Commons,  as  I  have 
already  shown,  the  powers  of  the  bill  were 
extended,  and  the  compensatiou  clhuses 
added  ;  and  on  its  return  to  the  Lords, 
what  does  Lord  Brougham  (the  originator 
and  mover  of  the  bill),  say  ?  Lord 
Brougham,  in  the  presence  of  the  Lord 
Chancellor  and  Lord  Lyndhurst,  "moved 
that  the  amendments  made  by  the  Commons 
in  the  administration  of  justice  (Court  of 
Chancery  Bill)  be  then  agreed  to.  The 
noble  and  learned  Lord  said  there  were  two 
or  three  amendments  in  which  he  fully  concur^ 
red  :  one  related  to  the  increased  control 
proposed  to  be  given  to  the  Lord  Chancellor, 
over  the  officers  of  the  Courts  the  other  to  the 
necessary  means  of  increasing  the  efficiency  of 
those  officers  as  to  numbers.  There  were  se- 
veral amendments  made  by  the  Commons 
which  he  should  have  gladly  introduced 
into  the  original  bill,  and  he  therefore  much 
rejoiced  to  Und  that  those  alterations  had 
been  made  by  the  other  house.  He  was 
also  glad  to  find  that  they  had  introduced  the 
necessary  money  clauses,  and  the  clause  for 
compensation.  He  confessed  he  felt  some  mr- 
prise  that  so  much  had  been  said  upon  the  sub' 
ject  of  the  Six  Clerks,  seeing  that  that  dq)art* 
ment  had  long  since  been  the  subject  of  a  bill 
which  even  reached  a  second  reading.  He 
hoped  that  the  next  measure  would  be  a 
bill  for  improving  the  administration  of 
justice  by  the  committee  of  the  Privy 
Council."  55  Hansard's  Deb.  1385,  1386. 
'I  bus  fully  admittiug  that  this  bill  (and  in- 


deed, who  can  doubt  it  that  reads  it?)  fully 
reached  the  Six  Clerks'  Office. 

But  what.  Sir,  did  you  say  on  this  oc- 
casion ?  you  whose  words  Mr.  Field  reads 
so  attentively,  and  watches  so  natrowly, 
and  whose  conduct  with  respect  to  law  re- 
form he  considen  (and  justly)  so  important. 
On  the  15th  of  August,  1840,  in  your  lead- 
ing article,  you  hml  the  day  on  which  the 
debate  in  the  Commons  took  place  "  as  a 
day  which  will  be  ever  memorable  to  Chan- 
cery reformen ;"  and  on  the  22d  you  say 
"that  you  have  principally  devoted  your 
attention  to  three  of  the  most  pressing 
grievances  connected  with  the  Court  of 
Chancery:  1.  T/te  Sis  Clerks'  Ofiee; 
2.  The  taxation  of  costs;  aUd  3.  The  Mas- 
ters' Office ;  and  we  have  now  the  satisfac- 
tion of  stating  that  under  the  stat.  3  &  4 
Vict.  c.  94,  just  passed,  ail  the  reforms 
which  we  proposed,  may  now.  be  effected. 
With  respect  to  the  Six  Clerks'  Office,  oar 
observations  pointed  to  the  large  sums  they 
receive  for  doing  what  might  in  almost  aU 
cases  be  done  by  soHciton  themselves,  and 
the  return  subsequently  published  b^  these 
officen  fully  bore  out  our  assertion  as 
to  the  monies  received,  and  we  then,  in  the 
name  of  the  profession,  called  loudly  for 
the  remodelling,  and  if  necessary,  the  abo- 
htion  of  the  office."  You  then  give  an 
abstract  of  the  act,  and  continue — "We 
apprehend  that  under  these  portions  of  the 
act,  the  Six  Clerks'  Office  may  be  remodelled 
so  as  to  render  it  serviceable  to  the  suitor, 
and  not,  as  at  present,  a  burthen  ;  and  that  if 
the  profits  of  the  six  clerks  be  diminished, 
they  may  receive  compensation  in  the  manner 
directed  by  the  act  ;**  and  you  also  say,  in 
allusion  to  the  taxation  of  costs,  that  "we 
conceive  that  it  is  quite  clear  that  under 
the  portion  of  the  act  we  have  just  cited, 
the  appointment  of  a  proper  taxing  officer  or 
officers,  may  be  effected.'*  Now  if  ycm 
were  wrong  in  these  opinions,  how  comes 
it  that  Mr.  Field,  who  tells  you  he  had  s 
hand  in  framing  the  compensation  danae 
in  the  bill,  and  "can  positively  state"  the 
intentions  of  its  originators,  how  did  it 
happen,  I  would  ask,  that  he  did  not  set 
you  right  ?  and  why  does  he  accuse  you  of 
inconsistency,  when  you  are  only  persist- 
ing in  maintaining  your  original  opinion? 
and  fnrther,  will  Mr.  Field  say  who  he  dU 
mean  the  clause  to  apply  to  ?  But,  Sir, 
I  have  another  piece  of  evidence  on  this 
point,  which  is  of  some  importance.  Mr. 
Field  says  that  the  act  did  not  apply  to  the 
sworn  clerks.  Let  us  see  what  these  gen- 
tlemen thought  themselves.  As  they  were 
the  penons  the  most  interested  in  the  sub- 
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jeet,  the  J  vould  at  any  rate  be  the  last  to 
admit  its  inapplicability,  if  it  were  possible. 
Bnt  it  was  not  possible,  and  Mr.  Waine- 
Wright,  then  one  of  the  sworn  clerks^  now 
one  of  the  taxing  masters,  and  most  largely 
interestsd  in  the  matter,  as  I  have  already 
shewn,*  published  a  letter  to  the  Lord 
Chancellor  on  the  dnties  of  the  sworn 
clerks,  which  was  prominently  reviewed  by 
yon  on  the  19th  of  September,  1840,  in 
which  be,  being  in  communioation  and 
making  a  statement  on  behalf  of  all  the 
other  sworn  clerks,  folly  admits  that  the 
Stat.  3  &  4  Yiot.  c.  94,  gives  the  judge  of 
the  Court  of  Chancery  ''absolute  power 
over  all  persons  and  things  in  the  Court  of 
Chancery." 

But  I  have  still  another  bit  of  evidence 
as  to  the  general  opinion  as  to  the  effect  of 
this  bill.  A  writer  in  the  Westminster  Re- 
view for  January,  1841,  signing  himself 
"F.,"  reviews  Mr.  Pemberton's  and  Mr. 
Lynch's  speeches,  and  also  Mr,  Waine- 
mrighi's  pamphlet^  and  observes  that  the 
last  session  of  Parliament  had  given  birth 
"  to  several  matters  lughly  important  to  the 
cause  of  legal  reform,"  and  among  other 
things  speaks  of  *'  the  bill  for  vesting  in  the 
Lord  Chancellor  the  power  for  abolishing 
useless  officea.*'  Now  it  is  no  secret  that 
Mr.  Field  employs  some  of  his  leisure  mo- 
ments in  writing  reviews  of  works  connected 
with  kw  reform  for  the  Westminster  Review, 
snd  from  what  he  calls  the  ''  internal  evi- 
dence "  of  this  article,  I  have  no  hesitation 
in  sasigning  this  article  to  Mr,  Field  himself. 

Surely  then,  I  cannot  be  wrong  in 
addressing  to  Mr.  Field  his  own  address 
to  you  at  the  dose  of  his  letter. — *'  Is 
it  right,  further,  I  would  say  that  after 
sll  the  peculiar  knowledge  you  had  of  the 
nasons  for  the  measure,  and  after  all  the 
approbation  you  bestowed  on  it  while  pass- 
ing, you  should,  at  a  year  and  a  half's  [or 
rather  two  years']  interval,  and  without  one 
single  new  fact  which  would  alter  your 
▼iews,  turn  round  to  abuse  its  iramers  ?  In 
the  name  of  pure,  common,  straight-for- 
ward justice  and  honesty,  join  with  me  in 
protesting  against  such  a  course.  Who 
will  trouble  themselves  in  matters  like 
these,  if  they  are  to  meet  with  such  shabby 
treatment  wnere  they  confided  the  most  ?" 

I  must  now,  therefore,  submit  that  I 
have  proved  that  under  the  3  &  4  Yict. 
c.  94,  the  Six  Clerks'  Office  co\ad  have  been 
remodelled ;  that  the  necessary  alterations 
could  have  been  made;  that  the  proper, 
just,  and    fair  compensation  could  have 

*  Sec  ante,  p.  147. 


been  awarded,  and  that,  as  I  have  already 
said,  the  sworn  clerks,  &c.  had,  by  the 
mouth  of  Mr,  Wainewright,  surrendered  at 
discretion. 

But  admitting  aU  this,  and  I  am  sure 
Mr.  Field  will  do  so,  when  his  recollection 
is  recalled  to  all  these  facts,  I  proceed 
further  to  try  the  compensation  by  the 
tests  by  which  Mr.  Field  says  they  should 
be  tried.  He  first  appeals  to  the  precedents. 
"  It  was  felt  (he  says)  that  this  was  a  point 
which  must  principally  be  decided  by  pre- 
cedent." I  agree  with  him,  and  will  shew 
that  he  has  cited  no  precedent,  but 
that  the  Chancery  compensation  clauses  have 
exceeded  the  compensations  given  in  every  other 
case,  and  have  proceeded  on  entirely  different 
principles.  He  does  not  very  distinctly  re- 
fer to  the  acts,  but  the  first  precedent  he 
cites,  I  understand  to  be  the  1  W.  4,  c.  70, 
which  has  reference  to  the  1  W.  4,  c.  58, 
By  these  acts,  persons  holding  offices  in 
the  Superior  Courts  are  to  render  to  the 
commissioners  thereby  appointed,  an  ac- 
count of  their  receipts  fqr  the  last  ten 
years.  By  s.  4,  the  commissioners  are  au- 
thorized to  examine  the  legality  of  the  fees 
on  oath.  By  s.  5,  the  commissioners  are  to 
ascertain  the  value  on  the  average  of  the 
ten  years,  and  after  this  scrutiny,  the  Lords 
of  the  Treasury,  and  the  Lord  Chief  Baron 
or  Chief  Justice,  shall  fix  a  compensation 
not  exceeding  the  amount  of  such  certified 
value,  and  not  being  less  thi^i  three-fourths 
thereof,  It  will  be  at  once  seen  that  this 
is  pot  a  precedent ;  on  the  contrary,  it  is  be- 
cause the  compensation  clauses  were  not 
drawn  according  to  this  precedent,  that  I 
have  complained  of  them, 

The  next  precedent  referred  to  by  Mr, 
Field  is  the  act  for  abolishing  the  Equity 
Exchequer,  5  Vict.  c.  5.  Mr.  Field  adfmits 
that  there  were  two  points  in  difference, 
one  as  to  compensating  agents,  and  next  as 
to  giving  the  sworn  clerks  compensation 
for  the  power  of  sale  and  succession.  These 
are  important  differences,  as  to  which  I 
shall  have  a  word  hereafter,  but  let  us  see 
if  there  were  no  others ;  and  surely  as  to 
this  Mr.  Field  cannot  have  looked  at  the 
clause.  It  is  the  55th  section,  and  is  most 
substantially  different  from  the  Chancery 
compensation  clauses.  It  allows  the  Lords 
of  the  Treasury,  together  with  the  Chief 
Baron,  to  inquire  whether  any  compensa- 
tion should  be  paid,  and  what  were  the 
lawful  fees  in  respect  of  which  it  ib  claimed, 
and  to  order  a  compensation,  not  being 
less  than  three-fourths  of  the  net  value  of 
the  fees,  the  amount  of  such  value  to  be 
ascertained  and  fixed  by  the  commissioners 
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and  the  Lord  Chief  Baron,  according  to 
tucli  an  average  of  yearly  receipts  as  they 
shall  think  proper.  This,  therefore,  so  far 
from  being  a  precedent,  is  simply  corrobo- 
rative of  my  objections  to  the  Chancery 
clauses. 

The  only  other  precedent  mentioned  by 
Mr.  Field,  is  the  act  for  abolishing  the  six 
clerks  in  Ireland,  which  is  the  4  &  5  Vict, 
c.  78.  But  this,  like  the  rest,  turns  out 
to  be  a  precedent  the  other  way.  In  the 
first  place,  the  act  relates  only  to  the  siz 
clerks,  who  stand  upon  quite  a  different 
footing  from  the  sworn  clerks ;  but  here 
the  Lords  of  the  Treasury  are  to  settle  the 
compensation,  (s.  24).  They  are  to  in- 
quire into  the  legality  of  the  fees,  which  is 
to  be  proved  on  oath,  (s.  25).  It  is  there- 
fore no  precedent,  even  if  we  are  willing  to 
go  to  Ireland  for  one ;  and  indeed  no  one 
ean  read  the  act  without  .<4eeing  that  the 
office  of  Six  Clerks  in  Ireland  is  not  an  ana- 
logous one  to  the  office  of  Sworn  Clerks  here. 

I  must  be  permitted  to  say,  therefore, 
that  if  this  was  a  matter  to  be  decided  by 
precedent,  it  has  not  been  so  decided. 

The  compensation  then  not  being  war- 
ranted by  any  former  precedent,  was  it 
otherwise  consistent  with  fairness  and  jus- 
tice ?  and  here  I  may  notice  that,  in  some 
parts  of  his  letter,  Mr.  Field  would  seem 
to  wish  it  to  be  inferred  that  I  or  you  at 
one  time  thought  that  no  compensation 
should  be  granted,  for  which  I  must  tell 
him  there  is  no  ground  whatever.  You, 
Sir,  have  ever  manfully  contended  (and 
sometimes  unsuccess^Uy,  as  in  the  case  of 
the  London  Commissioners  of  Bankruptcy) 
that  in  all  changes  of  the  law  there  should 
be  a  proper  compensation,  and  throughout 
these  letters  I  have  all  along  admitted  it ; 
and  so  far  from  objecting  to  the  views  ex- 
pressed by  Mr.  Charles  Buller  in  the  case 
of  Mr.  Scarlett,  I  can  only  say  that  if  I  had 
had  the  opportunity,  I  should  have  voted 
for  that  compensation. 

But,  Sir,  I  have  all  along  contended  that 
the  Chancery  compensation  clauses  do  per- 
mit a  proper  oompensation  to  be  given,  and 
Mr.  Yield  has,  I  think  I  shall  shew,  dis- 
placed no  one  of  my  objections  to  which  he 
adverts,  and  I  shall  take  them  in  Mr. 
Field's  own  order. 

1.  As  to   compensation   to   agents, — Mr. 
Field  here  abandons  the  right  for  which 
he  admits  there  was  no  preaedent  in  the  | 
Equity  Exchequer  Act,  and  puts  it  entirely  j 
ad  miserUordiam,      He  gives  a  touching  I 
picture  of  an  Equity    Bxchecjuer  agent, 
'*  going  about  in  a  state  of  abject  destitu-  > 
tion."     But  I  regret  that  I  cannot  fiiUy' 


sympathise  with  bim  in  this  mstter.  Are 
there  no  other  clerks  who,  on  being  dis- 
charged, would  be  destitate  if  they  eoald 
get  no  other  work  ?  Are  there  no  smtorB^  no 
professional  men,  in  qnite  as  abject  a  state  ? 
But  even  as  to  the  a^nts,  no  one  would 
have  objected  to  their  being  preserved  from 
poverty :  but  I  find  some  of  IbemreoeifiDg 
very  large  sums  under  the  compenaation 
order.  What  I  have  all  along  contended 
is,  that  these  clauaes  do  not  adm^  a  fStir 
and  proper  discretion  to  be  uaed :  and  that 
this  was  a  case  peculiarly  for  the  exercise  of 
such  a  discretion.  There  ia  a  wide  differ- 
ence from  abject  destitution  and  the  com- 
paratively large  sums  secured  nnder  the 
order,  which  are  indeed  small  by  those  to 
be  paid  to  some  of  the  swotu  dedcs,  but 
are  large  indeed  in  compaaison  with  the 
clear  profits  of  other  professional  men. 

2.  As  to  bad  debts.— Mr.  Field  sap  they 
were  considered  in  fixing  the  nmpensa- 
tions.  Mr.  Field  appears  to  speak  with 
authority  on  this  point,  and  has  had  access, 
I  presume,  to  the  documents  by  which  the 
compensations  were  regolated.  I  am  quite 
willing  to  take  his  statement  to  be  the  cor- 
rect one.  But  I  have  only  the  oompensar 
tion  order  as  my  authority,  and  according 
to  this,  either  the  bad  debts  were  very  small 
(which  has  not  been  the  general  opinion,) 
or  else  the  bad  debts  were  never  allowed, 
with  scarcely  an  exception,  to  cut  down  tiu 
salaries  to  less  than  three^fottrths  i  so  that 
there  was  no  gain  according  to  Mr.  Field's 
own  showing,  in  not  going  to  the  Treasury. 
But  as  to  this,  I  most  repeat  that,  with 
every  respect  for  the  Sworn  Clerks,  and 
other  officers  compensated,  the  statement 
as  to  all  this  should  be  on  oath,  which,  as 
I  have  already  shown,  is  tbe  guard  which 
the  legislatiure  has  thrown  up  as  to  com- 
pensations in  every  other  ease  but  this. 

3.  That  the  fees  were  a  floating  hminsss, 
which  might  have  been  transferred  to  any  other 
of  the  sixty  clerks. -^Mr.  Field  answers  this 
by  saying  that  there  were  not  sixty,  bat 
only  twenty-two.  In  his  pamphlet,  to 
which  he  has  referred,  he  says  there  were 
twenty-eight;  and  surely  he  will  hardly 
think  me  so  ignorant  as  to  suppose  there 
were  actually  sixty.  But  they  are  familiarly 
called  the  sixty,  and  I  suppose  there  might 
have  been  sixty  before  the  abolition  of  the 
office.  But  whether  there  are  sixty,  or 
twenty-eight,  or  twenty-two,  makes  bat 
little  difference  in  the  ailment;  which 
appears  to  me  a  valid  one.  The  fees  pay* 
able  to  the  Sworn  Clerks  were  not  fees 
which  were  payable  to  a  partienlar  indi- 
vidual or  his  deputy,  and  ta  no  other ;   •» 
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for  instance,  in  the  caae  of  Lord  EUen- 
borough,  to  whicli  li&bas  referred,  but  might 
haoe  been  paid  to.  any  one  of  the  Sworn  Clerks. 
And  I  find  their  duties  ver^  aocurately  de- 
fined by  Mr.  Field  himself  in  his  yery  use- 
M  pam|>hlet.  ''  They  call  themselves,"  he 
says,  *'  officers  of  the  Court.  And  so  cer- 
tainly they  axe,  but  •»  theory  qmie,  rndprao- 
tieaUtf  nery  nearly  in  the  tame  aeasr  in  which 
tokeitorsareqgieereoftheCoMrt.  *  *  There 
tre  at  present,  I  belieye,  twenty-eight  Clerks 
in  Court.  But  there  are  not  more  than  six 
or  BCTcn  tfi  any  eiOent  of  practice.  I  do  not 
know  more  tlum  eight  or  ten  by  sight,  &c. 
kc''  All  which  fidiy  confirms  my  argument 
that  the  casie  of  the  8wom  Clerks  was  a 
pecoharone ;  and  that  while  in  all  changes 
of  the  law,  solicitors  receive  no  compensation 
at  aU,  however  their  interests  may  be 
affected,  ao  a  moderate  compensation  was 
aU  that  these  gentlemen  were  entitled  to ; 
their  bosioess  being  strictfy  analogous  to 
that  of  a  solicitor. 

But  there  is  another  point  as  to  this. 
The  most  important  duty  of  the  sworn 
clerk  was  to  tax  the  costs.  Now  it  is  well 
known  that  this  was  really  the  duty  of  the 
Master :  but  if  the  sworn  clerk  did  it,  he 
received  the  fees,  and  when  the  master  was 
paid  by  a  fixed  salary,  it  was,  of  course, 
his  wish  that  the  sworn  clerk  should  always 
do  it :  and  thus  in  practice  he  did  always 
do  it ;  but  the  solicitor  was  not  ohUged  to  go 
to  the  sworn  clerk,  but  miaht  compel  the  master 
to  tax  the  costs :  and  it  is  somewliat  strange 
that  this  also  is  noticed  in  Mr.  Field's 
pamphlet.  In  p.  3*i,  he  says  that  '<  a  res- 
tive solicitor  might  require  ihe  whole  to  be 
done  before  the  master."  I  presume  if  the 
clerk  in  court  did  not  do  the  duties  he  did 
not  receive  the  fees :  I  also  presume  he  has 
received  compensation  for  this  optional  part 
of  his  business,  which  might  have  been  re- 
moved at  any  time. 

4.  The  three  years*  average.-^-l  have  al- 
ready tkown,  according  to  Mr.  Fiesld's  own 
precedent,  that  it  has  been  almost  invaria- 
ble to  take  a  longer  average ;  the  proper 
way  to  have  drawn  the  clause  would  have 
beoi  to  give  the  Lord  Chancellor  and  the 
Treasury  power  to  fix  such  average  as  in 
each  case  they  thought  proper,  as  was  done 
in  the  fiquxty  Exchequer  case.  When  Mr. 
field  talks  of  going  back  one  hundred 
years,  he  ia  merely  evading  the  argument. 

5 .  The  half  compensation  for  the  seven  years, 
I  repeat,  was  most  unjust.  It  is  not  war- 
ranted by  the  Exchequer  Abolition  Act; 
snd  I  doubt  very  much  whether,  after  the 
notice  given  of  kite  as  to  the  abolition  of 
the  office,  the  execntors  of  a  clerk  in  court 


eonld  *'  have  sold  the  practice  for  30,000/.," 
or  any  such  sum ;  and  I  must  say  as  to  sales 
of  this  nature,  I  wish  some  inquiries  to  take 
place  as  to  the  actual  sums  that  have  par- 
sed, having  already  expressed  an  opinion 
that  these  sums  should  be  fully  repaid. 

6.  The  term  fees.— It  seems  Mr.  Pem- 
bertoa  Leigh  was  wrong  as  to  the  amount 
of  these  fees  paid.  The  objection  in  sub- 
stance remains  the  same.  Mr.  Field  can- 
not deny  that  they  swelled  the  amount  of 
the  average,  and  that  the  source  was  so  far 
an  unjust  one. 

7.  The  Court  have  raised  the  fees,  and 
might  reduce  /Aem.— Mr.  Field  does  not 
deny  this,  but  thinks  it  would  have  been 
"  underhand  conduct,"  and  a  *'  gross  in- 
justice." The  Court  has  repeatedly  reduced 
the  fees  of  solicitors.  I  cannot  understand 
the  distinction,  but  I  used  the  argument  to  • 
shew  that  this  was  a  proper  matter  to  be 
taken  into  consideration  in  awarding  com- 
pensation. 

8.  That  the  Lords  of  the  treasury  should 
have  awarded  the  compensation.—  Mr,  Field 
says  they  have  no  business  with  the  suitor's 
fund.  Now,  I  have  shewn  him  that  on  all 
the  precedents  which  he  cites,  (some  of 
which  relate  to  the  Suitor's  Fund,)  the  Lords 
of  the  Treasury,  either  solely  or  jointly 
with  the  Judge  of  the  Court,  have  been 
made  the  final  arbitrators  for  deciding 
questions  of  compensations ;  and  I  more- 
over must  beg  to  remind  him  that,  in  the 
Bankruptcy  Act,  which  dealt  with  the 
Bankrupt  Fund,  and  the  Lunacy  Act,  which 
dealt  with  this  very  ISuitors*  Fund,  and 
which  passed  in  the  same  session  and  nearly 
at  the  same  time  with  the  act  in  question, 
the  question  of  compensations  was  referred 
to  the  Treasury.  Ani  I  not  right  then^  to 
say  that  these  clauses  are  unusal,  and  de- 
mand inquiry  1 

9.  The  fees  should  have  been  proved  on 
oath.— I  repeat  this,  and  here  again  all 
Mr.  Field's  own  precedents  are  against  him. 

10.  The  amount  of  the  compensation  was 
a  surprise  to  the  profession.  — Tins  is  a 
matter  of  fact,  and  I  think  will  hardly  be 
disputed.  It  is  so  difficult  to  rouse  the 
profession,  that  few  people  were  aware  of 
what  might  possiby  be  done  under  the  act. 
I  can  only  say  that,  to  the  utmost  of  my 
power,  I  warned  them  and  the  Lord  Chan- 
cellor also  of  this  in  my  earlier  letters,  four 
months  before  the  compensation  order  was 
made ;  and  in  doing  so,  I  was,  I  submit, 
not  only  serving  the  cause  of  the  profes- 
sion,  but  that  of  the  Lord  Chancellor. 

These  are  my  objections,  (passing  over 
some  attacks  on  me  for  mj  ignorance,  which 
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I  bear  with  complacency,),  and  I  submit 
Sir,  that  tbey  have  received  no  answer ;  and 
I  proceed,  in  conclusion,  to  notice  the  main 
and  most  plausible  statement  contained  in 
Mr  Field's  letter,  viz.,  that  "  the  measure 
has  actually  effected  a  present  saving  to 
the  suitor."  The  gain  however,  in  68,000/. 
per  annum,  appears  to  be  750/.  only,  so 
that  much  stress  cannot  be  laid  on  this. 
But  what  I  must  beg  most  positively  to 
assert  is,  that  it  was  expected  by  the  pro- 
fession that  the  al^oUtion  of  the  Six  Clerk's 
Office  would  give  a  most  material  gain  to 
the  profession  in  the  payment  of  fees  :  not 
a  mere  inconsiderable  gain  like  that  alluded 
to,  but  a  clear  and  certain  one  which  would 
greatly  benefit  the  suitor  and  the  practi- 
tioner. And  who  was  it  that  led  the  pro- 
fession into  this  belief?  Why,  of  all  other 
men  living,  Mr.  Field  himself.  In  the 
pamphlet  to  which  he  refers,  he  states  the 
anticipated  gain  thus : — 
*'  Taking  the  gross  income  of  the 

Six  Clerk's  Office  to  be Jg63,000 

The  expenses  of  conducting 

the  business  by  officers  newly 

constituted    14,000 


Gives  an  estimated  saving  of  ...^4 S,  100." 
These  are  Mr.  Fields  anticipations,  but 
they  are  not  to  be  realized  until  the  bur- 
den of  compensation  has  been  got  rid  of. 
And  what  does  he  say  as  to  compensations  ? 
"  I  cannot  imagine"  he  says  "  that  there 
need  be  any  grand  difficulty  in  the  matter 
with  respect  to  this  office.  The  fees  for 
office  copies,  term  fees,  taxation  and  filing 
of  pleadings  and  appearances  might  readily 
be  continued  to  such  extent  as  is  necessary 
to  meet  the  demand.  These  fees  would  pro- 
duce, as  compared  with  the  whole  income 
of  the  office,  certainly  in  the  proportion  of 
rest  of  the  figure  of  my  estimate  of  59,000/. 
outof63,000/."(p.  30.) 

Surely  this  points  to  a  reduction  of  these 
fees;  but  what  has  been  the  fact?  The 
term  fees  which  Mr.  Field  says  are  so  in- 
considerable, and  the  fees  for  filing  appear- 
ances have,  it  is  true,  been  abolished  ;  but 
it  is  notorious  that  all  the  other  fees  are 
levied  in  a  more  oppressive  shape,  and  some 
of  them  are  greatly  increased.  They  are  in 
^  more  oppressive  shape  because  as  now 
regulated  they  press  very  hardly  on  the 
early  stages  of  the  cause;  and  although 
this  may  not  be  so  much  felt  by  soUcitors 
of  very  large  capital,  yet  they  do  press  very 
unfairly  on  the  great  bulk  of  the  profession 
who  have  a  small  capital  only.  But  Mr. 
Field  says,  only  wait  till  the  compensations 
im^  ceased^  and  all  will  be  weU.    Now  I 


repeat,  if  no  inquiry  take  place  now,  if  the 
effort  is  not  now  made,  these  fees  will 
never  cease.  In  a  year  or  two  all  this  stir 
will  be  at  an  end,  the  origin  of  the  fees 
will  be  forgotten.  Now  then  is  the  time, 
Sir,  for  making  the  effort  to  get  rid  of 
them.  I  do  not  retract  one  single  word  I 
have  written  respecting  these  compensa- 
tions. I  have  no  wish  to  injure  individuals, 
but  I  have  a  much  greater  sympathy  with 
the  practitioners  and  suitors  of  the  Comt 
of  Chancery,  than  with  the  sworn  clerks 
and  other  officers  who  are  the  objects  of 
this  compensation  ;  and  I  am  quite  satis- 
fied that  if  the  compensation  is  taken 
under  the  3  &  4  Vie.  c.  94,  instead  of 
the  4  &  5  Vic.  c.  103,  which  I  have  shovn 
may  still  be  done,  the  amount  of  the  fees 
may  at  once  be  considerably  reduced,  and 
the  suitors  thus  materially  benefitted. 

And  now.  Sir,  I  conclude  also  with  one 
word  to  yourself.  Nothing  but  the  impor- 
tance of  the  subject  would  justify  the  space 
I  ask  you  to  give  to  it.  But  it  is  to  esta- 
bhsh  a  most  important  principle  that  I  ask 
you  to  persevere  in  the  course  you  have 
taken.  You  are  fighting  a  great  battle,  for 
which  the  profession  cannot  feel  under 
sufficient  obligation  to  you.  I  trust  yoa 
will  not  be  deterred  tom  perseyering  in  it. 
It  appears  to  me  that  throughout  you  bare 
maintained  a  perfectly  consistent  and  im- 
partial course.  Mr.  Field  aaya  that  the 
business  of  the  Court  is  increasing,  that 
is,  that  the  number  of  bills  filed  is  in- 
creased. I  have  proved  that  the  number 
of  causes  heard  and  set  down  for  hearing 
has  considerably  decreased.  If  the  .bilk 
do  not  ripen  into  causes  to  be  heard,  this 
proves  what  I  have  said  all  along,  that  the 
early  expenses  in  a  cause  prevent  the  pro- 
secution of  the  parties'  rights ;  and  thus, 
in  fact,  shut  up  the  doors  of  the  Court  of 
Chancery. 

I  forbear  to  recapitulate  the  grounds  on 
which  I  have  opposed  these  clauses,  and  1 
have  hardly  noticed  many  of  the  most  pow- 
erful. Mr.  Field  seems  to  exult  that  the 
bill  actually  took  a  month  in  passing 
through  both  Houses  of  ?arliament:  a 
circumstance  of  itself,  when  the  serions 
burthens  imposed  on  the  suitor  are  consi- 
dered, sufficient  to  awaken  surprize  and 
suspicion.  Let  it  also  be  remembered  that 
the  month  commenced  on  the  10th  of 
July,  when  almost  all  the  lawyers  in  tht 
House  (for  there  is  now  scarcely  an  equity 
lawyer  there,)  had  left  for  the  circuit.  Bat 
I  admit  that,  whatever  discretion  Mr.  Field 
may  have  shown,  he  has  shown  no  want  of 
boldness,     like  another  Cqrtius,  be  has 
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leaped  into  the  gnlph ;  but  the  gulph 

STILL  REMAINS  OPEN.      All  that    I    NLJ  in 

conclusion  is  that  I  may  be  wrong,  but  so 
also  may  Mr.  Field  be.  Nothing  but  an 
inquiry  before  a  committee  of  the  House  of 
Commons  can  satisfy  the  profession,  and 
to  this  I  appeal  with  confidence. 

I  trust  I  have  now  vindicated  all  my  as- 
sertions, and  I  intrude  no  longer,  but  beg 
to  subscribe  myself.  Sir, 

Your  Faithful  and  Obedient  Servant. 
A  Practitioner. 


COWPEKSATIONS  TO  CLBUKS  IN  C0t7BT. 

Sir, 
I  HAVE  read  with  much  attention  Mr.  Field's 
attempted  justification  of  the  above  measure, 
and  would  willingly  follow  in  his  wake  if  I 
were  able,  but  I  really  cannot,  and  for  the 
following  reasons. 

A  solicitor  before  he  enters  into  practice, 
has  to  pay  a  fee  of  300  guineas ;  1 20/.  for  the 
stamp  on  his  articles ;  2d/.  for  the  stamp  on 
his  admission;  and  12/.  annually  for  his 
certificate.  He  must  besides,  be  liberally 
•dncated,  and  his  expenses  during  the  five 
years  of  his  clerkship,  can  scarcely  be  esti- 
mated at  less  than  400/.  Of  course  this 
heavy  outlay  is  made  upon  the  calculation 
of  a  solicitor's  business  producing  an  aver- 
age aimnal  amount  of  profit ;  but  it  being 
discovered  that  a  certain  portion  of  the 
business  of  a  solicitor  is  unnecessary,  and 
may  be  dispensed  with  beneficially  to  the 
public,  certain  new  rules  and  orders  are 
made,  by  which  the  profits  of  such  business 
are  reduced  at  least  one  half,  and  this  is 
done  without  even  a  suggestion  of  bis  being 
entitled  to  compensation. 

Now.  it  having  been  discovered  that  a 
portion  of  the  business  done  by  the  clerks 
in  court  could  also  be  dispensed  with  bene- 
ficially to  the  public,  upon  what  grounds 
could  it  have  been  urged  that  new  ndes  and 
orders  might  not  have  been  made,  the  effect 
of  which  would  have  been  to  reduce  their 
profits  in  the  same  manner  that  the  profits 
of  solidtora  had  been  reduced ;  and  if  this 
reasoning  be  just,  what  becomes  of  the 
vested  rights  in  those  enormous  incomes 
upon  which  their  compensations  have  been 
calculated? 

Next,  as  to  the  mode  of  estimating  the 
compensations.  Mr.  Field  claims  for  a  few 
only  of  the  number  of  the  clerks  in  court, 
a  species  of  monopoly  in  the  fees  paid 
through  their  office,  (although  he  admits 
that  tibe  business  mighthave  been  distributed 
sunong  the  wbple  sixty^)  because  the  busi- 


ness happened  to  be  nearly  confined  to  a 
few;  but  it  is  undoubted  that  a  solicitor  was 
at  liberty  to  employ  any  one  of  the  number 
he  chose,  and  as  well  might  it  be  said  that 
those  few  solicitors  who  have  very  large 
businesses,  enjoy  a  monopoly,  because  the 
business  of  most  other  solicitors  is  compara- 
tively trifling. 

But  then  it  is  urged  in  proof  of  the  value 
of  a  clerk  in  court's  business  that  Mr.  Field 
understood  and  believed  that  30,000/.,  and 
even  more,  had  been  paid  for  such  a  busi- 
ness. This  is  a  large  figure,  and  as  it 
seems  to  have  had  no  smaU  influence  with 
those  who  recommended  the  compensations, 
should,  it  is  submitted,  have  deserved  some 
better  foundation  than  understanding  and  be^ 
lief.  What  a  man  has  paid  for  a  purchase 
is  a  fair  criterion  of  its  value,  and  Mr.  Field 
and  his  coadjutors  previously  to  recommend- 
ing their  scale  of  compensations,  should  have 
been  accurately  informed  on  this  most  im- 
portant point.  Admitting,  however,  that 
30,000/.  had  actually  been  paid  in  cash, 
(for  that  is  the  way  in  which  it  must  be 
put,)  for  two  br  three  of  the  largest  busi- 
nesses in  the  office,  and  that  the  principle  of 
compensations  had  been  based  upon  those 
purchases,  how  many  thousand  pounds 
would  have  been  saved  to  the  public  ?  I 
apprehend  not  a  few. 

It  is,  however,  further  urged  very  posi- 
tively by  Mr.  Field,  that,  notwithstanding 
all  the  outcrys.  "  the  measure  has  actually 
effected  a  present  saving.''  This  would 
certainly  have  been  some  little  relief  if  it 
could  have  been  shewn,  but  unhappily,  the 
mode  in  which  it  is  illustrated  by  Mr.  field 
only  affords  another  instance  of  extreme 
looseness  in  calculation,  ^r.  Field  says, 
that  the  net  profits  of  the  six  clerks,  &c., 
amounted  annually  to  68,000/..  while  the 
annual  amount  awarded  for  compensations 
is  only  67,250/.  so  that  there  is  a  present 
annusd  saving  of  750/.  But  Mr.  Field  puts 
out  of  view  altogether  the  credit  allowed  to 
solicitors  and  suitors  for  the  alleged  profits 
which  invariably  extended  to  two  years,  and 
frequently  to  three  and  four  years.  £sti» 
mating,  however,  the  average  credit  to  have 
been  two  years,  we  shall  then  have  the  fol- 
lowing result ;— capital  employed  in  busi- 
ness is  generally  calculated  to  return  10  per 
cent. :  the  interest  upon  68,000/.  for  two 
years,  at  10  per  cent.,  will  be  6,800/.,  from 
which  being  deducted  the  760/.  stated  to  be 
the  gain,  it  will  follow  that  "  the  measure, 
instead  of  having  effected  a  saving,  has  ac- 
tually effected  a  present  annual  loss  tQ 
suitors  of  6,050/." 
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It  must  not  be  forgotten  also,  as  indeed 
is  admitted  by  Mr.  Field,  that  a  large  pro- 
portion of  the  term  fees,  a  portion  of  the 
profits  for  which  compensation  was  awarded, 
arose  from  the  delay  in  the  hearing  of 
causes,  and  that  to  prevent  such  delay,  the 
suitors  have  to  provide  for  the  salaries  of 
two  new  Vice  Chancellors. 

I  could  add  much  more  upon  this  most  im- 
portant question,  but  feel  that  I  have  already 
trespassed  too  much  upon  your  valuable 
^ace,  and  will  therefore  at  once  conclude  by 
saying,  that  if  Mr.  Field  had  in  the  first  in- 
stance boldly  avowed,  as  he  now  does,  that 
the  holders  of  offices  in  the  clerk  in  court's 
offices  were  entitled  to  compensations 
amounting  to  a  million  sterling,  the  eyes  of 
the  public  and  his  profession  would  have 
been  opened,  and  the  measure  would  have 
received  the  consideration  it  deserved. 
I  am.  Sir, 

Your  very  obedient  servant, 

('AVBAT    ElfPTOB. 

p.  S.— *I  would  willingly  put  my  real 
name  to  the  above,  if  it  would  answer  any 
good  purpose,  but  as  I  am  not  aware  of 
having  made  any  statement  which  requires 
to  be  vouched,  and  I  do  not  wish  unneces- 
aarily  to  expose  myself  to  the  wrath  of  those 
in  authority,  I  have,  I  trust  justifiably,  re- 
frained from  doing  so. 


QUESTIONS  AT  THE  EXAMINATION. 
Hilary  Term,  1844. 

I.    PRELIMINARY. 

1.  Where,  and  with  whom,  did  you  serve 
your  clerkship  ? 

2.  State  the  particular  branch  or  branches 
of  the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship. 

3.  Mention  some  of  the  principal  law  books 
which  you  have  read  and  studied. 

4.  Have  you  attended  any,  and  what  law 
lectures  ? 

II.   COMMON  AND  STATUTE  LAW,  AND 
PRAOTICB  OF  THE  COURTS. 

6.  State  seven  of  the  several  difierent  kinds 
of  actions  commonly  in  use. 

6.  Can  an  action  in  debt  be  supported  to 
recover  principal  and  interest  upon  a 
mortgage  deed,  or  for  rent  upon  a  lease 
under  seal,  or  must  the  phiintiff  declare 
in  covenant? 

7.  What  advantage  has  an  action  of  debt 
oyer  an  action  in  aatump^it  or  covenant 
where  a  defendant  puffers  judgment  by 
default? 

8.  Suppose  an  action  in  d^bt  on.  a  money 


bond  to  secure  one  sum  psyaMe  at  one 
time,  and  a  similar  action  to  recover  a 
torn  payable  by  instalments,  and  a  simi- 
lar action  for  non-performance  of  cove- 
nants, and  a  judgment  by  default  ob- 
tained in  each  action,  is  there  any,  and 
what  difference  in  the  steps  to  be  taken 
by  the  plaintiff  before  he  can  issue  exe- 
cution ? 

9.  In  an  action  upon  a  bill  of  exchange,  bv 
drawer  against  acceptor,  and  the  defen- 
dant pleads  payment  only,  has  the  plain- 
tiff any  thing  to  prove  ? 

10.  If  in  any  action  the  defendant  pan 
money  into  Court,  being  entitled  to  do 
so,  and  pleads  such  payment  only,  and 
the  plaintiff  replies  he  has  sustained  fur- 
ther damages,  and  at  the  trial  the  verdict 
is  for  the  defendant,  is  the  plaintiff  en- 
titled to  any  and  what  costs? 

11.  Can  an  action  be  supported  upon  a 
lost  bond  or  deed  under  seal,  where  the 
loss  can  be  accounted  for,  and  the  once 
existence  of  the  original  proved? 

12.  Up  to  what  stage  of  the  proceedings 
in  a  cause  may  a  defendant  be  arrested 
upon  a  capias  under  a  Judge's  order  for 
that  purpose  ? 

13.  Where  a  writ  is  served  in  vacation, 
within  what  time  must  the  plaintiff  de- 
clare, to  prevent  judgment  of  non  pros  ? 

14.  State  the  evidence  necessary  to  support 
an  action  upon  a  bill  of  exchange  brought 
by  a  second  or  subsequent  indorsee 
against  a  drawer,  where  every  thing  is 
required  to  be  proved. 

15.  Where  a  cause  is  tried  at  Nisi  Prins, 
and  referred  to  an  arbitrator,  without 
power  being  reserved  to  him  to  certify 
as  to  the  cause  being  proper  to  be  tried 
before  a  Judge  of  the  Superior  Courts, 
and  he  awards  a  sum  less  than  20/.  due 
to  the  plaintiff,  can  the  arbitrator  not- 
withstanding, give  any  directions  so  as 
to  entitle  the  plaintiff  to  have  the  costs 
taxed  upon  the  higher  scale  ? 

16.  Where  a  party  obtains  a  rale  for  a 
special  jury,  and  upon  the  trial  obtains 
a  verdict,  but  omits  to  obtain  the  Judge's 
certificate  that  it  was  a  fit  cause  to  be 
tried  by  a  special  jury  ;  what  effect  iriil 
the  want  of  such  certificate  have  upon 
the  allowance  of  costs  ? 

17.  Where  a  plaintiff  proceeds  to  tiial, 
and  obtains  a  verdict  which  is  afterwards 
set  aside,  and  a  new  trial  gnmted,  and 
the  plaintiff  does  not  give  any  fresh  no- 
tice of  trial,  can  the  defendant  obtain 
judgment  as  in  the  case  of  a  Qon-suit? 
If  he  cannot,  what  remedy  has  the  de- 
fendant to  obtain  his  oost^  pf  the  cause  ? 
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18.  Where  verdict  bat  \mn  aet  a«ide»  and 
new  trial  directed,  and  preyioua  to  the 
first  trial  the  usual  notice  to  inspect  and 
admit  documents  given,  and  an  order  for 
admissions  made  :  is  it  necessaxy  to  give 
fresh  notice,  and  to  ohtain  a  fresh  order 
for  admissions  of  the  same  documents 
upon  the  second  tnal  ? 

19.  In  an  action  upon  a  deed  where  the 
execution  ia  required  to  be  proved,  and 
the  attesting  witness  is  dead  ;  how  is  the 
plaintiff  to  prove  the  execution? 

III.  CONVEYANCING. 

20.  How  is  property  legally  dassed,  and 
how  denominated,  and  upon  what  prin- 
ciple ia  it  that  property  is  so  cUissed  or 
distinguished  7 

21.  By  what  means  are  the  respective  spe- 
cies of  property  usually  conveyed  or 
tranaforred? 

22.  If  land  be  conveyed,  do  the  buildings 
thereon,  and  mines  and  minerals  there- 
under, pass  ?  State  the  legal  maxim  as 
alleged  by  Blackstone. 

23.  If  a  pool  or  piece  of  water  be  granted, 
what  passes  by  such  grant  > 

24.  What  are  advowsons  ?  How  are  their 
legal  tenurea  denominated  and  distin- 
guisfaed? 

25.  State  what  tenures  you  are  aware  of 
by  which  lands  less  than  those  of  fee 
simple  are  held  ? 

26.  What  vrere  formerly  the  usual  instru- 
ments for  conveying  freehold  estates,  and 
what  is  now  the  course  adopted,  and  un- 
der what  authority  ? 

27.  To  vest  an  estate  in  fee  simple,  what 
are  the  requisite  words  in  the  habendum 
of  the  conveyance,  and  what  are  the  co- 
venants in  such  conveyance  on  the  part 
of  a  vendor  ? 

28.  Under  what  authority  may  an  estate 
tail  be  now  barred,  and  by  whom,  and 
m  what  manner  ? 

29.  A,hBB9i  decree  in  Chancery  against  B. 
for  the  payment  of  a  sum  of  money, — 
hoy  is  A.  to  make  that  sum  a  charge  up- 
on B.'a  estate,  and  under  what  authority? 

30.  What  arc  emblements  ? 

31.  When  is  the  lessee  of  a  tenant  for  life 
entitled  to  emblements,  and  when  not  ? 
and  sUte  Bkckstone's    legal    rule    or 


32.  Who  ia^  entitled  to  be  tenant  of  any  an4 
what  estate  by  the  curtesy  of  England? 

33.  What  is  the  diflFerence  between  a  join* 
ture  and  a  dower,  and  how  is  the  former 
constituted,  and  how  does  the  latter 
arise? 

34.  How  18  a  purchaaer  of  a  freehold  estate 
to  prevent  hisrwidow  from  being  dpwablej 


lY.  Eauinr  and  practicb  of  thb 

COURTS. 

35.  State  what  are  the  principal  proceed- 
ings which  occur  in  the  usual  course  of 
a  Chancery  suit. 

36.  State  wliat  are  the  interlocutory  pro- 
ceedings previously  to  the  decree  in  a 
suit  in  Chancery  ? 

37.  State  what  are  the  usual  proceedings 
which  take  place  in  the  Master's  Office, 
before  and  after  a  decree. 

3g.  State  some  of  the  usual  cases  in  which 
the  Court  of  Chancery  will  interfere  to 
stay  proceedings  at  law. 

39.  What  is  the  difference  between  a  com- 
mon and  a  special  injunction  to  stay  pro- 
ceediufTS  at  law,  and  how  is  each  ob^ 
tained  I 

40.  How  soon  after  service  of  subpcena 
must  an  appearance  be  entered,  and  is 
there  any,  and  if  any,  what  difference  in 
a  town  and  a  country  cause  ? 

41.  What  constitutes  the  distinction  be- 
tween a  town  cause  and  a  country  cause? 

42.  What  time  has  the  defendant  as  of 
course  to  put  in  an  answer  after  appear- 
ance, and  Ib  there  any,  and  if  any,  what 
difference  in  a  country  and  a  town  cause; 
and  is  there  any,  and,  if  any,  what  differ- 
ence in  the  time  to  answer  original  and 
supplemental  bills  and  amended  bills? 

43.  By  what  mode  of  proceeding  can  a  de- 
fendant obtain  further  time  to  put  in  his 
answer,  if  he  requires  it  ? 

44.  Within  what  time  after  filing  an  an- 
swer must  exceptions  be  taken  ? 

45.  What  is  the  distinction  between  a  plea 
and  a  demurrer  to  a  bill  in  Chancery  ? 

46.  What  is  the  meaning  of  an  equitable 
mortgage? 

47.  State  some  of  the  ordinary  cases  in 
which  the  Court  of  Chancery  will  inter- 
fere to  prevent  the  committing  of  waste  ? 

48.  In  what  way  are  witnesses  examined 
in  a  Chancery  auit  in  town  and  in  the 
country  ? 

49.  How  many  Judges  of  the  Court  of 
Chancery  are  there,  and  how  do  they 
rank,  and  to  what  tribunals  can  their 
respective  decisionabe  appealead  against  ? 

V.   BANKRURTCY,  AND   PRACTICB  OF  TftE 
COURTS. 

50.  What  ape  the  facts  necessary  to  be 
stated  in  the  petitioning  creditor's  affi- 
davit of  debt  to  strike  the  docket? 

51.  What  is  the  lowest  amount  of  debt 
which  must  be  owing  to  a  creditor  or 
creditors  to  enable  bun  or  them  to.  sue 
out  a  fiat? 
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52.  What  ifl  the  law  in  relation  to  the  pe- 
titioning creditor's  debt  being  contracted 
during  the  trading  of  the  individual 
sought  to  be  made  a  bankrupt  7 

53.  State  what  acts  of  a  trader  are  deemed 
acts  of  bankruptcy,  and  with  what  in- 
tention must  such  acts  be  done, 

54.  If  a  trader^  liable  to  the  Bankrupt 
Laws,  has  not  committed  an  act  of  bank- 
ruptcy, how  can  he  be  proceeded  against 
in  order  to  make  him  a  bankrupt  7 

55.  What  is  the  course  of  proceeding  by  a 
creditor  when  there  is  an  equitable  mort- 
gage, in  order  to  render  it  available  and 
prove  for  the  deficiency  7 

56.  If  the  creditor  has  only  an  equitable 
security  by  way  of  mortgage,  or  a  lien 
without  writing,  what  course  should  he 
take  to  make  the  security  or  lien  avail- 
able, and  at  whose  expence  7 

57.  Can  a  mortgagee,  having  a  power  of 
sale,  exercise  such  power  without  the 
consent  of  the  assignees  7 

58.  Is  the  mortgagee  of  a  bankrupt  enti- 
tled in  any,  and  what  cases,  to  carry  on 
the  computation  of  interest  beyond  the 
date  of  the  fiat? 

59.  If  the  bankrupt  be  the  holder  of  lease- 
hold premises  which  are  not  likely  to  be 
beneficial  to  the  estate,  are  there  any  and 
what  steps  which  can  be  taken  by  the 
assignees  to  relieve  themselves  of  the 
responsibility  of  the  lease  7 

60.  If  the  assignees  of  a  bankrupt  do  not 
elect  to  take  a  lease  to  which  the  bank- 
rupt is  entitled,  what  proceeding  can  the 
lessor  adopt  7 

61.  Has  the  landlord  any  and  what  pri- 
ority for  rent  in  cases  of  bankruptcy  7 

62.  What  u  the  course  to  be  followed  on 
behalf  of  a  cestui  que  trust,  when  the 
trustee  has  become  bankrupt  7 

63.  Where  a  chose  in  action  is  assigned, 
what  is  necessary  to  be  done  to  make 
the  assignment  ejSectual  in  case  of  the 
bankruptcy  of  the  assignor  7 

.64.  K  a  fiat  is  improperly  issued  against  a 
trader,  what  course  must  he  pursue  in 
order  to  set  aside  the  same  7 

TI.    CRIMINAL    LAW    AND    PROCEEDINGS 
BEFORE  JUSTICES  OF  THE  PEACE. 

65.  To  which  of  the  Superior  Courts  is 
the  jurisdiction  over  crimes  and  misde- 
meanors confined,  and  by  what  pro- 
ceedings ifl  the  jurisdiction  chiefly  put  in 
motion  7 

66.  What  is  homicide,  and  what  are  its 
different  kinds  7 

67.  What  is  essential  to  be  proved  to  con- 
stitute the  offence  of  burgUry  7 


68.  Is  a  person  goilty  of  an  indictable 
offence,  or  merely  subject  to  a  dvil  action 
at  law,  for  converting  to  his  own  use 
property  which  he  has  found,  knowing 
the  owner  of  it  7 

69.  What  number  of  witnesses  is  necessary 
to  obtain  a  conviction  for  perjury,  and 
why  7  Does  the  number  vary,  and  under 
what  circumstances  ? 

70.  Is  it  an  offence,  and  how  punishable, 
to  compound  a  felony,  a  misdemeanor,  or 
a  criminal  information  7  or  any  and 
which  of  them  ? 

71.  Is  it  an  offence,  and  how  punishable, 
to  advertise  a  reward  for  the  return  of 
stolen  goods  with  ''  no  questions  asked," 
or  words  to  the  same  purport  7 

72.  Explain  the  moaning  of  the  terms 
"principal"  and  "accessory," and  what 
offences  will  not  admit  of  accesaoriea? 

73.  For  what,  if  any,  felonies  can  an  ac^ 
cused  person  be  admitted  to  bail,  and  by 
whom? 

74.  Explain  the  nature  of  a  criminal  infor- 
mation, and  the  mode  of  obtaining  it. 

75.  In  what  cases,  and  by  what  meant,  can 
security  for  keeping  the  peace,  and  for 
good  behaviour,  be  obtained  ? 

76.  What  are  barretry  and  maintenance? 

77.  Can  a  landlord  in  any,  and  what  cas^ 
and  in  any  and  what  manner,  reooverthe 
possession  of  premises,  without  bringing 
an  action  of  ejectment  7 

78.  What  persons  are  incompetent  to  give 
evidence  before  a  Criminal  Court  7 

79.  What  is  the  effect  of  a  convictkm  for 
felony  on  the  pnqierty,  real  and  penonal, 
of  the  offender  7 


QUESTIONS  OF  THE  ClUMINAL  LAW 
COMMISSIONERS. 

CONCSaNING   CRIMINAL   PR0CBDUR«   IN  »•• 
SBCUTIONS  BT  INDICTMENT  OR 
INFORMATION. 

Hays  you  tny  improvement  to  suggest,  or  re- 
mark to  make, 

l&t.  As  repfards  procedure  for  the  purpose 
of  preliminary  inquiry  on  criminal  char^es,^ 
In  particular,  your  attention  is  requested  to  the 
present  mode  of  conductinf(  preliminary  exa- 
minations and  inquiriei  on  criminal  char^ ; 

The  practice  of  commitment  or  admiuion  to 
bail  of  person!  charged  with  crimes ; 

The  binding  o? er  of  prosecutors  or  wicnenes 
to  proiccute  or  gjf^  efidence; 

And  the  present  law  as  re^rds  the  daty  of 
prosecution;  you  are  requested  to  state 
whether  or  not  you  consider  it  to  be  effectual ; 
and  if  not,  in  what  respect  you  deem  it  to  he 
capable  of  improvement,  and  to  suggest  such 
remedy  as  may  oecur  to  you. 
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2nr!Iy.  Or  as  Fe^ards  the  differeDt  modes  of 
formal  charge  against  a  party  in  crimiDal  pro- 
ctcdiDg. 

Whether  such  charge  be  founded  on  a 
preliminary  inquiry,  as  in  the  case  of  a 
bill  or  presentment  by  grand  jury,  of  a 
coroner's  inquest,  or  presentment    at  a 
Court  Leet ;  or  be  contained  in  a  criminal 
information  filed  es  officio  by  the  proper 
officer  of  the  crown,  or  granted  at  the 
instance  of  a  private  relator  ? 
And,  in  parlic:ular,  your    attention  is  re- 
t)ne8ted  to  the  question,  whether,  where  a  ver- 
dict is  found  against  a  party  upon  a  coroner's 
inquest,  or  in  any  other  and  what  cases,  the 
fiixling  of  a  bill  by  a  grand  jury  might  be  con- 
veniently dispensed  with  ? 
3rdly.  Or  as  regards  the  trial  and  verdict  ? 
In  particular,  your  attention  is  requested  to 
the  present  role,  which^  in  the  case  of  an  ac« 
quittal  as  well  as  in  the  case  of  a  conviction, 
requires  the  verdict  to  l»e*unanimous. 

4thly.  Or  as  reganis  applications  for  new 
trials,  motions  in  arrest  of  judgment,  and 
writs  of  error  ? 

In  particular,  your  attention  is  drawn  to  the 
rules  by  which  motions  for  new  trials  are  at 
present  restricted ;  and  also  to  the  present  dis- 
cretionary practice  at]  the  assizes,  of  reserving 
questions  of  law  for  the  opinion  of  the  judges, 
and  to  the  present  rule  which  confines  such 
prsctice  to  prosecutions  at  the  assizes. 

5ihly.  Or  as  regards  the  removal  of  criminal 
proceedings  by  certiorari  or  otherwise,  from 
one  court  to  another? 

6thly.  Or  as  regards  proceedings  by  habeas 
corpus,  with  a  view  to  the  removal  or  discharge 
of  prisoners  charged  with  crimes  ? 

7:hly.  Or  as  regards  any  costs  or  eicpenses 
inndent  to  a  prosecution  ? 

8thly.  Or  as  regards  forfeiture  or  the  cor- 
ruption of  blood  as  incident  to  convictions  for 
treason  or  felony  ? 

9tbly.  Or  as  regards  the  present  distinctions 
in  criminal  proceedings  between  principals  and 
accessories  ? 

lOthly.  Or,  generally,  as  regards  anv  other 
rule  or  step  of  criminal  procedure  in  proscu- 
tions  by  indictment  or  inibrmatiou  ? 

These  questions,  at  the  request  of  the  Crimi- 
nal Law  Commissioners,  have  been  laid  on  the 
table  at  the  Incorporated  Law  Society,  wiih  a 
request  that  the  members  who  have  any  sug- 
gestions to  make,  will  communicate  them  to 
the  Secretary  of  the  Society,  for  the  purpose 
of  being  transmitted  to  the  Commissioners. 
This  ifl  a  useful  mode  of  obtaining  practical 
suggestions,  and  we  respectfully  hope  it  will 
be  adopted  by  the  judges  and  commissioners 
engaged  in  considering  intended  alierations  in 
the  law  and  practice,  by  which  the  practitiouers 
and  their  clients  may  be  affected. 

The  suggestions  of  any  member  of  the  pro- 
fession will  of  course  be  acceptable ;  and  we 
beg  to  invite  the  attention  of  all  our  readers  to 
the  subject. — Ed. 


SUPERIOR  COURTS. 


l.or9  Cf^anccllor. 

\Reported  by  W.  FiNNBLLV,  Esq.,  Barrister  at  Law.'\ 


CHARiry. — GRAMMAR  SCHOOL. — MEW 
TRUSTERS. 

The  LfiTff  ChnnceUor  would,  under  th^  act 
3  4*  4  yiet.  c.  77,  five  effect  to  a  petltim 
to  extend  an  anctent  grammar  school  to 
other  useful  branches  of  education,  if  the 
funds  of  the  charity  trere  sufficient^  and 
no  risk  of  losing  esfhibitions  appertaining 
to  the  school  as  a  grammar  school. 

j4pplications  to  grant  new  trustees  in  place  of 
df  ceased  trustees,  where  the  survivors  are 
sufficient  for  managing  the  charity,  are  noi 
to  be  encouraged. 

The  objects  of  the  petition  presented  in  this 
matter,  and  which  was  arguea  before  the  long 
vacation,  will  be  understood  from  the  follow- 
ina:  judgment  delivered  In  the  beginning  of 
Michaelmas  Term. 

The   Lord  Chancellor, — The    school    waa 
founded  in  the  time  of  Edward  the  Sixth,  aa 
a  grammar  school,  and  the  petitioners  sought 
to  have  the  funds  applied  in  a  more  extended 
manner,  so  that  the  system  of  education  mi^ht 
embrace  other  branches  of  useful  knowledge 
in  addition  to  the  learned  languages.    Now  if 
the  funds  of  the  charity  were  adeouate  to  sup- 
port such  an  extension,  I  %vould  have  felt  no 
difficulty  in  acceding  to  the  wishes  of  the  peti- 
tioners, and  giving  effect  to  them,  by  directing 
a  reference  to  the  Master  to  settle  a  scheme 
for  the  future  regulation  of  the  school,  on  such 
an  extended  foundation.    But  the  whole  in- 
come of  the  charity,  including  the  value  of  the 
house,  does  not  amount  to  more  than  250/. 
a-year — a  sum,  in  my  opinion,  not  more  than 
sufficient  for  the  support  of  a  grammar  school 
according  to  the  declared  intentions  of  the 
founders.     I  do  not  think,  therefore,  that  I 
ou^ht  to  withdraw  uny  portion  of  the  funds  to 
be  applied  to  other  purposes  in  contravention 
of  such  declared  intentions.    And  I  am  the 
le9S  inclined  to  interfere  with  the  present  form 
of  the  charity  because  1  find  that  the  school 
has  been  endowed  to  a  very  great  extent  by 
the  liberality  of  the  Duchess  of  Somerset,  who 
conferred  on  it  several  exhibitions,  amounting 
altogether  to  the  n<tm  ber  of  twenty-four.    They 
were  to  the  colleges  of  Brazenose  and  St.  John's, 
and  were  shared  with  the  schools  of  Manches- 
ter and  Hereford.    I  cannot  avoid  thinking 
that  if  I  were  to  diminish  the  already  scanty 
funds  of  the  grammar  school,  l:y  adopting  the 
views  of  the  petitioners,  the  school  might  in- 
cur the  risk  of  losing  hereafter  its  fair  propor- 
tion of  these  valuable  exhibitions.    No  com- 
plaint has  been  made  of  the  conduct  of  the 
master  of  this  school.     He  is  authorised  to 
receive  the  children  of  strangers,  if  that  does 
not  interfere  with  bis  duty  to  the  children  on 
the  foundation.    It  was  admitted  by  the  peti- 
tioners that  he  is  a  man  of  leaniini;  and  ability, 
and  that  he  has  adopted  a  system  by  which  the 
children  of  the  inhabitants  of  Marlborough  can 
obtain  for  the  sum  of  five  pounds  anuually,  a 
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counpetPDt  instruction  in  all  tha  orriinary 
branches  of  literature,  in  addition  to  that 
prescribed  to  be  taui^ht  in  a  fcmnmar  school. 

It  was  stated  at  the  bar  that  out  of  twenty- 
nine  scholars  dve  only  were  free  scholars ;  but 
the  master  was  not  ansiverable  for  that;  no 
blame  has  been  imputed  lo  him,  and  there  ap- 
pears to  be  no  reasonable  ground  of  com- 
plaint, as  the  inhabitants  inif(ht  avail  them- 
selves of  tlie  advantages  of  the  school  if  they 
thoui|[ht  fit  to  do  so. 

Th«  petition  also  prayed  that  two  trustees 
might  be  appointed  in  the  room  of  two  who 
had  been  appointed  under  the  Municipsl  Cor- 
poration Reform  Act,  and  were  now  dead. 
Now  the  number  of  the  trustees  were  twelve; 
I  see  no  reason  for  the  presentation  of  a  peti- 
tion for  the  appointment  of  two  new  trustees 
when  ten  remain.  No  special  ground  has 
been  8Ut«d  to  warrant  such  an  application; 
and  it  is  proper,  for  the  protection  of  nther 
ekarities>  not  to  encourage  iweb  applicaiiuoa. 

Another  part  of  the  petition  asked  for  the 
appointment  of  a  •peeial  visitor  under  the  act 
3  &  4  Vict.  c.  77*  I  see  no  ground  for  the  no- 
minatiim  of  a  special  visitor,  the  crown  and 
Ibe  corporation  being  joini  founders,  the  visi- 
tatorial power  is  in  the  crown.  It  is  the  duty 
•  of  the  Court  to  protect  the  charity.  Under 
all  the  circumstances  the  prayer  of  the  petition 
mast  be  refused,  with  costs. 

In  the  matter  of  the  MmrlborQugh  School, 
Mhrhaelroas  Term,  1843. 

[Reported  by  Samuel  Miller,  Esq,  BartUter 

nt  Law'\ 

PRACTICE. — PAYMENT  OP  MONET  INTO  COURT. 

J/ter  an  order  has  been  made  for  payment 
into  Court  of  turns  admitted  by  the  answer, 
the  Court  wili  not,  on  a  renewed  applico' 
tion^  order  payment  of  a  sum  which  was 
not  rf quired  to  be  vaid  in  on  the  former 
application,  in  consequence  of  its  hoping 
been  invested  in  a  purchase, 

fFherea  defendant  has  by  his  answer  charged 
himself  with  a  larger  sum  than  he  was 
liable  for  in  consequence  of  un  error  in 
transcribing  the  answer,  the  Court  will 
admit  eridence  to  rebut  the  plaintiffs s 
elaim  to  have  such  sum  brought  into  Court. 

The  Court  will  not  require  «  defendant  io 
.pay  into  Court  a  sum  which  appears  hy 
his  answer  to  an  amended  bill  to  have  been 
omitted  in  his  answer  to  the  original  bill, 
\fhe  can  show  that  the  sum  omitted  was 
covered  by  the  sum  admitted  in  his  first 
answer,  and  ordered  to  be  paid  into  Court, 

This  was  a  motion  on  the  part  of  the  plain- 
tiff that  the  defendant  Capon  might  be  order- 
ed to  pay  into  Court  three  several  sums  of 
600/.,  100/.,  and  73/.  \%t.y  admitted  by  his  an. 
swer  to  have  been  received  by  him  on  accoimc 
fff  the  estate  of  the  testator  named  in  the 
pleadings.  The  usual  order  had  already  been 
obtained  for  the  defendant  to  pay  into  Court 
the  sums  admitted  in  the  answer;  but  the 
500/.  having  been  invested  in  the  purchase  of 


certain  cottages,  the  plaintiff  bad  toot  bero 
able  to  ascertain,  when  that  ordcnr  was  madf , 
whether  it  would  be  more  benelicial  tu  the 
testator's  estate  to  require  the  payment  into 
Court,  or  admit  the  investment;  vnd  the  pay- 
ment of  this  sum  into  Court  was  not  therefore 
at  that  time  required.  The  100/.  was  part  of 
a  sum  of  400/.,  alleged  to  have  been  recei?e(i 
by  the  defendant  fur  eight  years'  interest,  on  t 
sum  of  1000/.,  part  of  the  testator's  estate; 
but  as  only  300/.  was  admitted  to  buve  been  re- 
ceived in  the  body  of  the  answer,  although  the 
schedule  gave  credit  for  400/.,  the  sum  of  300/^ 
onlv  was  mentioned  in  the  order.  The  re- 
maining sum  of  73/.  Idf.  was  admitted  by  the 
answer  to  the  amended  bill  to  ha(iehaaB«ut* 
ted  as  a  debit  by  miitaks. 

T\irner  asid  T^y/or  said,  that  the  debtor 
ha!idB|f  taken  upon  himself  to  deal  with  the 
teitator's  property  in  a  manner  wholly  onao- 
thorized,  was  bound  to  pay  into  Court  the 
sums  admitted  to  have  been  received,  and  it 
was  no  answer  to  the  present  application  for 
him  to  say  that  he  had  laid  part  of  them  oat 
in  a  purchase.  Cases  had  frequently  oorurred 
where  executors  who  had  invested  monies  oo 
mortgage  without  any  authority  for  the  por- 
pose,  were  required  to  pay  the  amonnia  into 
Court. 

Chandless,  contrd,  urged,  that  as  the  plain- 
tiff had  not  insisted  upon  an  order  for  payment 
of  the  500/.  into  Court  when  he  bad  the  power 
of  doing  so,  he  could  not  now  revoke  the  disere- 
tion  which  be  had  exercised^  and  ask  for  aa 
alteration  of  the  former  order.  With  regard 
to  the  100/.,  the  plaintiff  was  not  entitled  to 
an  order,  because  it  arose  entirely  from  amis- 
take  in  copying  the  answer,  the  number  of 
years  interest  aa  stated  in  the  schedule  to  have 
been  received,  having  been  erroneously  copied 
as  eight  instead  of  six ;  and  with  regard  to 
the  73/.  IBs.  although  it  was  admitted  that 
sums  to  that  amount  had  been  omitted  to  be 
placed  to  the  defendant's  debit,  yet  that  sums 
to  more  than  that  amount  had  been  erroocons* 
ly  given  credit  for. 

The  Master  of  the  Rolls  said  there  was  no 
doubt  the  plaintiff  had  a  right  to  come  aod 
correct  any  error  that  might  have  been  nsde 
in  a  former  order,  but  it  was  not  the  common 
course  to  apply  by  motion  to  add  to  an  order 
what  might  have  been  directed  on  the  original 
hearing,  although  circumstances  might  arise 
which  would  render  an  application  to  the 
Court  necessary.  The  motion  divided  itself 
into  three  parts,  the  first  part  of  the  applica- 
tion being  that  the  defendant  should  pay  into 
Court  a  sum  of  500/.  alleged  to  have  been  re- 
ceived by  him.  This  appeared  upon  the  answer, 
and  might  have  been  included  in  the  former  or- 
der. His  Lordship  said  he  did  not  recollect  the 
circumstances  under  which  the  former  orderwta 
made,  but  the  order  relative  to  this  aun  appeared 
to  have  been  asked  for  and  not  obtained,  and  the 
reason  now  given  for  iu  not  having  been  obtain* 
ed  was,  that  the  plaintiff  did  not  know  whether 
to  prci's  for  it  or  not.  There  might  be  soch 
special  circumstances  as  would  justify  the  alte- 
ration by  the  Court  of  a  former  order^,  bat  here 
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sDch  circiimfitances  did  not  exist,  and  althoaj^h 
his  Lordtbip  said  the  plaintiff  mififht  be  able 
eveotuaily  to  chaise  the  defendant  with  tbii 
mm,  yet  be  ought  not  tu  order  it  to  be  paid  into 
Coart.  The  next  part  of  the  motion  was  for 
the  iwymeDt  into  Court  of  a  sum  of  100/.  This 
appeared  rather  sinj^ular  on  the  record,  for  in 
the  schedule,  credit  was  ^iven  for  400/.  while 
in  the  body  of  the  answer  the  sum  stated  to 
have  been  received  was  300/.  Althou(rh  this 
mi^ht  have  been  known  when  th«  former  mo- 
tioa  was  made,  yet  his  Lordship  sud  itdid  not 
come  within  the'  rule  which  fi^oferncd  the  first 
qne^tioD.  The  differeucey  however,  was  said  by 
the  defendant  tohav e  arisen  from  a  mistake^  and 
he  must  therefore  make  an  affidavit  to  verify  his 
statement,  upon  which  beiuf^  done,  that  part 
of  the  motion  would  also  be  refused.  As  to 
the  7^<  1S#.,  the  defendant  admitted  that  he 
hvl  omitted  to  chari^e  himself  with  sums  to 
tbst  amount,  but  then  he  insisted  that  he 
ought  not  to  .lie  call erl  upon. to  pay  it  into 
court,  because  he  had  overcharged  hirosel{ 
with  sums  to  more  than  that  amount  in  the 
ansiwer,  which  appeared  to  be  the  case  ;  and 
therefore,  if  die  affidavit  be  made,  his  Lordship 
said  he  should  make  no  order  on  the  motion. 
The  rosti  of  the  application  to  be  costs  in  the 
canie. 
Churchman  v.  Capon,  Jan.  i  1, 1844. 

PRACTICB. — LUNACr, 

ff^kere  a  mi  hat  been  instituted  in  Eng- 
l*ind  affainsi  a  person  found  luuntic  in  Ire» 
land,  fin  answer  cannot  be  put  in  by  the 
committee  appointed  in  Ireland,  until  the 
iofuisUiom  has  been  recorded  in  England, 

This  was  a  motion  on  behalf  of  the  defen- 
dant, Baron  Maurice  Hvtland,  a  person  of 
ttDMund  mind,  %vho  had  been  found  hiDatic  on 
the  ilth  of  April,  1836,  under  a  commission 
issued  in  Ireland,  that  the  defendant  Denis 
Mahoo,  who  was  his  committee,  might^  be 
a^^ii^ned  his  guardian,  by  whom  he  might 
answer  the  plainiiff's  bill. 

//.  Clnrh^  in  snpport  of  the  motion,  referred 
to  sect.  41  of  11  O.  4,  and  1  W.  4,  c.  65,  by 
which  it  waa  enacted  that  commissions  in  tke 
nature  of  writs  de  lunatico  inguirendo  exeeuted 
in  Irekind  should  be  transmitted  to  and  en- 
tered of  record  in  England,  and  submitted 
that  the  legislature  must  have  intended  that 
coinniittees  of  lunatics  there  should  have  the 
power  sought  by  the  preirent  motion  ;  but 

The  Master  of  the  Rolls  said  that  the  com- 
mis<ion  must  first  b€  recorded  in  this  country, 
sod  then  the  eommittee  appointed  in  Ireland 
inijrht  pnt  in  the  answer. 

HartlandT.  Ateherlep,  January  Ilth,  1843. 

fSitc  Cgxnrrlior  rafgrxm. 

[Repvrttd  by  J.  H.  CoOKB,  Esq.,  Banister  at  Z41W.] 

PRACTICB. — KVIDBNCS. — COMMISSION  TO 

BXAMINS  WITNSSSBB. 

A  commissiofi  to  estamine^  witnesses  abroad, 
touching  facts  respecting  which  a  refer* 
e»cehas  hten  made  to  the  Mister,  issues, 
vhen  necessary,  upon  his  certificate,  and  not 


upon  application  tu  the  Court  in  the  first 
instance, 

Mr.  Roup^ll^  (with  whom  was  Mr.  Romilly,) 
moved,  on  behalf  of  the  defendants,  for  liberty 
to  examine  witucdses  abroad,  upon  matters 
which  were  the  subject  of  enquiry  directed  by 
the  Court,  and  that,  until  the  commission  was 
returned,  the  report  of  the  Master  might  be 
stayed.  The  bill  was  filed  by  the  plaintiff  to 
establish  a  right  to  dower  from  certain  estates, 
this  depending  amongst  other  things  upon  the 
fact  of  the  husband  having  sonriyed  the  tenant 
for  life.  The  husband's  name  was  Thomai 
Bamford,  who  it  appeared,  had  been  'trans- 
ported. In  the  Master's  office,  tlie  issue  being 
as  to  the  identity,  a  copy  of  a  return  of  eon* 
victs  was  produced  from  the  office  of  the  Se- 
cretary of  State,  in  which  Thomas  Bamford 
vfM  returned  as  "  dead.*' 

Mr.  Koe,  and  Mr.  Rttgers  opposed  the  mo- 
tion,and  euhinttted  that  the  judgment  of  the 
Master  ought  first  to  have  been  taken,  as  to  the 
necessity  for  the  proposed  commission.  If 
there  wa^  evitlence  brfure  the  Ma^tter,  his  re-< 
port  would  be  sustained  ;  if  there  was  not  his 
report  would  be  liable  to  exception,  and  then 
the  Court  might  direct  a  commission.  The 
parties  ought  therefore  to  be  remitted  to  the 
master's  office.  Dan.  Cfa.  Pr.  843,  was  an  au- 
thority against  the  motion. 

Nov.  13.— Sir  James  fFigram,  V.  C— In 
this  case  it  had  been  referred  to  the  Master  to 
enquire  when  a  party  died.  It  appeared  tital 
the  party  had  died,  if  at  all,  in  a  penal  settle- 
ment. The  question  then  is,  whether  it  is 
right  to  make  an  application  to  this  Court,  or 
whether  the  commission  to  examine  witnesses 
abroad,  under  a  reference  tu  the  Master,  does 
not  issue  upon  the  certificate  of  the  Msster,  as 
in  the  ordinary  case  of  a  commission  to  examine 
witnesses  in  this  country.  I  have  stated  the 
case  10  the  Master  most  explicitly,  and  have 
requested  that  if  he  entertained  any  doubt  upon 
the  subject,  he  would  have  the  gdodncbs  to 
communicate  with  the  other  Masters  upon  the 
subject.  The  answer  which  f  have  received  is 
as  follows  : — '*  Whenever  it  is  necessary  to 
ascertain  any  fact  respecting  which  a  refer- 
ence had  been  made  to  a  Master,  and  such  fad 
cannot  be  ascertained  without  the  examina- 
tion of  witnesses  abroad,  a  commission  issues 
upon  the  certificate* of  the  Master,  and  it  is 
not  necessary  to  apply  to  the  Court  in  the  first 
instance.  I  have  roiumiinicated  with  some  of 
the  other  Masters,  and  their  clerks,  and  they 
agree  with  me  that  the  above  is  the  correct 
mode  of  proceeding."  Besides  this,  the  regis- 
trar has  been  good  enough  to  furnish  me- with 
these  precedents,  (His  Honour  read  t^em  as 
given  below.)a  Under  these  circumstances 
the  right  course  is  to  apply  to  the  Master.  I 
must  give  the  costs  of  the  motion.  If  the  par- 
ties are  dissatisfied  with  the  master's  deciitioo, 
they  may  appeal  to  me.  However  proper  it 
may  be  to  apply,  in  many  cases,  there  may  l>e 

*  The  following:  are  the  precedents  referred 
in  the  registrar's  book :  *'  Comes  Bolingbroka 
V.  ff'ench,  M.  R.  1  Aug.  1704;  Reg.  Lib.  A. 
1703,  fo.  509.     .^fter  decree  for  an  account. 
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strong  reasons,  of  which  the  Master  alone  may 
be  a  Judge,  why  it  should  not  be  done. 

Bam/ord  v.  Bamford^  Westminster,  No?. 
10th  and  13ib,  1843. 

<auern'tf  3Benr^. 

(Before  the  four  Judges.) 

[Reperted  by  John  Hambrton,  Esq.,  Barrister  at 

Law."] 

PRACTICE.— CROWN  PAPER. 

In  all  cases  entered  in  the  Croum  paper 
there  must  be  a  delivery  of  paper-books, 
fTithout  such  delivery  the  case  will  not  be 
considered  as  entered  in  the  Crown  paper. 

When  this  case,  which  was  a  case  in  the 
Crown  paper,  was  called  on 

Lord  Denman  said  tliat  paper-books  had 
not  benn  delifered  in  it,  and  that  the  argu- 
ment therefore  could  not  be  beard. 

Mr.  t^hitehurst  afterwards  applied  to  the 
Court  to  allow  the  case  to  be  put  into  the 
paper  for  Saturday  next,  saying  that  the  other 
side  consented  to  this  arrangement,  and  that 
neither  side  had  delivered  paper- books,  as 
neither  party  conceived  that  such  a  course  was 
necessary  in  a  case  of  this  kind.  This  was  a 
rule  to  set  aside  an  order  made  by  a  town 
council  of  a  borough. 

'  Lord  Denman,  after  consulting  with  the 
other  Judges,  said  that  the  Court  consented  to 
allow  the  case  to  come  on  upon  Saturday.  As 
to  the  delivery  of  paper-hooks,  the  Court  de- 
sired it  to  be  understood,  that  there  was  no 
distinction  between  one  case  and  another  in  the 
Crown  paper,  so  far  as  the  delivery  of  paper- 
books  was  concerned.  The  cases  were  not 
considered  as  entered  in  the  Oown  paper  un« 
less  paper-bouks  wi»re  delivered. 

The  Queen  v.  Thompson,  H.  T.  1844«  Q«  D. 
F.J. 


BESULT  OF  THE  EXAMINATION. 

The  examination  of  candidates  took  place 
on  Tuesday  last,  the  23rd  instant.  Of  the 
.1 25  who  had  given  notice,  only  9 1  attended, 
and  one  of  these  withdrew  in  the  early  part 

and  on  Master's  certificate,  commission  or- 
dered to  the  Island  of  Virginia,  on  plaintiff's 
motion,  defendant  appearing.  Folkes  v.  Ber- 
uey,  M.  R.,6ih  March.  17-2;  Reg.  Lib.  A. 
1732,  fo.  Ifi9.  After  decree  lor  account,  and 
on  Master's  certificate,  coramiision  to  examine 
witnt^sses  at  Bsrbadoes,  on  motion  of  course. 
Richardson  v.  Hamilton,  L.  C.  20th  Nov.  1735, 
Reg.  Lib.  B.  1736,  fo.  29  After  decree  on 
Master's  certificate,  commission  to  Pensylva- 
iiia,  on  defendant's  motion,  plaintiff  appearing, 
Creuse  v.  Mitchell.  L.  C.  8ih  Nov.  1787,  Reg. 
Lib.  A.  17«7,  fo.  1,  on  M»srer'8  certificate, 
after  decree,  commission  to  France  of  course. 
Newton  V.  Bradshnw,  M.  R.  28th  Feb.  1803, 
Reg.  Lib.B  1802.  fo.  200 ;  under  same  circum- 
stances, commisMon  to  ttie  West  Indies.  Cox 
▼.  Cojc,  V.  C.  20th  Dec.  18:^4.  Reg.  Lib.  A. 
•1834,  fo.  214,  same  order.  Earl  Nelson  v. 
lA^rd  Bridpvrt,  M.  R.  16th  March,  1843,  Reg. 
Lib.  A.  1842,  fo.  771,  same  order  to  Palermo. 


of  the  day.  The  Master  of  the  Court  of 
Queen's  bench,  who  presided  on  this  occa- 
sion,  addressed  the  candidates : — notidng 
the  improTement  which  the  examina^ns 
had  effected  daring  the  seyen  years  which 
had  elapsed  since  tiheir  institution,  and  es- 
pecially when  compared  with  the  conduct 
of  those  who  previonsly  came  fomi  the 
country  during  the  last  year  of  their  clerk- 
ship, and  who  generally  entered  into  all  the 
dissipations  of  the  metropolis,  instead  of 
pursuing  their  studies  and  attending  to  the 
practice  of  the  courts.  Speaking  from  his 
own  experience,  he  said  the  attention  which 
was  now  paid  to  their  duties,  reflected 
much  credit  on  the  candidates,  and  ten- 
ded greatly  to  improve  the  character  of  the 
profession. 

We  understand  the  examination  wis^ 
on  the  whole,  considered  to  be  one  of 
the  best  that  has  ever  taken  place.  Eighty- 
eight  vrere  passed,  and  two  only  remain 
for  consideration,  relating  to  points  of  ser- 
vice, &c. 

'Ilie  hints  we  gave  after  last  term  of  the 
necessity  of  diligence,  have  had«  perhipsy 
some  effect  in  stimulating  the  candidates 
to  exertion.  They  have  now  received  the 
reward  of  it* 


ATTENDANCE  AT  THK  REGISTRAB'S 
OFFICE. 

Notice. — After  the  31st  day  of  Jannaiy, 
1844,  this  Office  will  be  open  for  the  gen- 
eral business  of  the  suitors  in  this  Office, 
from  eleven  o'clock  in  the  forenoon  to 
three  o'clock  in  the  afternoon. 

This  Office  will  be  open  for  the  inspec- 
tion of  the  Cause  Books  and  Cause  Papers 
from  nine  o'clock  in  the  forenoon ;  and 
between  the  hours  of  five  and  six  o'clock  in 
the  afternoon  :  but  it  is  particularly  re- 
quested that  the  Registrars  and  the  CltrkB 
be  not  interrupted  before  eleven  nor  after 
three.  (Signed)  E.  D.  Colville,  B. 
Registrar's  Office, 
26th  January,  1844. 

THE  EDITOR'S  LBTrEH  BOX. 

A.  B.  having  served  under  articles  to  so  at- 
torney for  five  years,  and  at  the  expiration  of 
his  clerkship  ^one  to  a  British  Colony,  wliere 
he  was  admitted  in  the  courts  and  practiicd, 
without  having  been  admitted  in  the  Eni^Iisli 
courts,  may,  we'  think,  on  his  return  to  Ene- 
land,  give  the  usual  notices  for  examinstion 
and  admission  }  and  procure  himself  to  l»e  re- 
gularly admitted  an  attorney  at  Westminster. 

The  letter  on  an  Appeal  Case  aliaU  be  con- 
sidered. 

The  letters  of  "  Adolescens,*'  and  G.  H.'C. 
have  been  received,  and  an  early  opportuuity 
will  be  taken  to  notice  them. 


Kht  U,$qal  0hwv\$n\ 
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■  *'  Qdod  roagiaad  Not 
Ptrtinet,  et  OMCire  maiam  est,  affitamui." 


HoRAT. 


BMOLUMENTS  OF  SOLICITORS. 

It  does,  not  teem  suflBciently  underitood  thiit 
to  appear  by  attorney  wat  in  early  days,  and 
«ti)l  it,  a  high  constitutional  privilege.  t*he 
burthen  of  appointing  special  aitorneyt  seems 
to  have  occasioned  tbe  enactment  of  the  pri- 
vilege of  appearing  by  what  were  formerly 
termed  general  atiornejft.  This  led  to  the  le- 
gislature making  provision  for  regulating  the 
examination,  admission,  and  enrolment  of  at- 
torneys in  the  higher  courts,  and  to  the^  pro- 
hibition of  persons  not  so  examined,  admitted, 
and  enrolled,  from  acting  or  practising  as  at- 
torneys. The  statutes  from  the  20  H.  3,  c^ 
lO,  downwards,  are  somewhat  numerous, 
though  passed  at  long  intervals  between  each 
other.  Their  general  object  seems  to  have 
been  to  prevent  the  oppression  of  dragging 
parties  personally  before  the  courts^— to  secure 
the  public  from  the  mischief  uf  ignorant  prac- 
tioners,— and  to  provide  the  courts  a  set  of 
officers  acquainted  with  their  practice,  and 
amenable  to  their  summary  jurisdiction. 

The  first  statute,  however,  in  which  the  re- 
gulations for  admitting  attorneys  are  collected, 
is  the  2  Geo.  2,  c.  23,  which  prohibits  any 
person  from  acting  as  an  attorney  or  solicitor 
except  he  has  been  previously  admitted,  sworn* 
and  enrolled.  But  that  act  provided  that  the 
solcitor to  the  treasury,  customs,  excise,  post- 
office,  salt  or  stamp  duties,  or  other  branches 
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of  revenue,  also  the  solicitor  of  the  city  of 
London,  and  the  attittant  of  the  council  for 
the  affairs  of  the  Admiralty  and  Navy,  should 
be  appointed  as  theretofore.  And  this  provi- 
sion is  re-enacted  in  the  recent  act  6  &  7  Vict, 
c.  73.  The  9  Geo.  4,  c.  25,  which  is  not  re- 
pealed,  limits  the  exception  to  persons  duly 
appointed  by  the  commissioners  of  the  treasury, 
customs,  excise^  stamps,  or  other  branches  of 
revenue.  Nothing  will  be  found  in  these  stn« 
tutes  to  prevent  parties  from  waiving  the  pri- 
vilege of  acting  by  attorney,  and  appearing 
personally.  This  practice,  however,  has  been 
found  inconvenient  in  many  respects,  and  the 
rules  of  the  bar  require  counsel  rigidly  to  con- 
fine tbe  privilege  to  the  parties  themselves. 
In  any  case  actually  before  the  courts,  briefi 
can  only  be  taken  from  criminals  in  the  dock» 
but  defendants  out  on  bail  must  employ  an 
attorney  to  instruct  counsel.  So  at  consulta- 
tions parties  may  attend,  but  not  without  their 
attorney. 

It  is  more  common  than  correct  to  speak  of 
the  ''uncertainty  of  the  law."  The  fact  is  that 
the  law,  that  is,  the  principles  of  law,  are  suf- 
ficiently clear  and  certain.  The  uncertainty 
consists  in  the  application  of  tbe  'law  to  the 
facts  of  any  given  case.  But  if  those  who 
should  be  "  learned  in  the  law,"  come  fre- 
quently in  contact  with  the  parties  and  their 
cases,  without  the  intervention  of  another  clatt 
of  practitioners,  there  ii  greal.danger  of  the 
S 
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law  being  warped  to  the  ca«e,  and  prejudice  j 
taking  the  place  of  calm  decision  ou  soand 
principles,  and  thus  the  uncertainty  will  in- 
deed be  transferred  to  the  law  itself. 

ft  has  been  truly  said  that  there  would  be 
no  rogues  of  lawyers  if  there  were  no  rogues  of 
clients.  No  one  speaks  ill  of  the  attorney  he 
is  employing,  from  the  consciousness  that  the 
impropriety  of  employing  such  a  person  would 
recoil  on  the  employer ;  whilst  with  all  liberal- 
minded  and  right-thinking  meo»  the  attorneys 
find  willing  testimony  to  their  usefulness  as  a 
class,  and  their  integrity  as  indiriduals.  No 
man  employs  an  attorney  if  he  can  really  do 
without  him,  and  this  may  be  one  of  the 
grounds  for  the  remuneration  to  attorneys 
being  fixed  at  a  high  scale.  They  cannot  de- 
pend on  custom  like  a  tradesman,  nor  on  a 
continuance  of  employment  from  the  same 
client,  who  may  never  have  occasion  to  go  to 
law  twice  in  his  life.  Their  profits,  therefore, 
must  wholly  depend  on  their  having  many 
clients,  or  on  the  good  fortune  of  obtaining 
some  lucrative  appointment,  a  chance  which 
does  not  occur  to  one  in  five  hundred.  Yet 
an  attorney,  to  be  respectable,  and  to  under- 
stand  his  business,  must  go  through  an  ex- 
pensive education,  a  tedious  clerkship,  perhaps 
many  years  of  practice,  before  he  earns  more 
than  a  mere  maintenance.  He  begins  with  a 
liberal  education,  he  has  a  fee  of  several  hun- 
dred guineas  to  pay  as  an  apprentice  premium  ; 
a  stamp  of  120/.  on  his  articles  of  clerkship ; 
not  less  than  five  years'  clerkship ;  stamps  and 
fees  from  30/.  to  50/.  on  admission ;  and  after 
being  duly  examined,  and,  if  his  examination 
be  sufficiently  good,  admitted,  he  still  cannot 
practise  without  an  annual  tax  of  12/.  in  town 
and  8/.  in  the  country.  Added  to  which,  he  is 
compelled  to  purchase  a  very  expensive  library, 
requiring  constant  renewals,  as  new  cases  and 
new  practice  reader  new  editions  indispensable, 
and,  as  his  practice  increases,  he  finds  himself 
engai^ed  in  heaivy  suits  of  which  he  must  wait 
the  termination  before  he  can  demand  the 
costs. 

When,  after  years  of  toil  and  a  large  amount 
of  outlay,  he  presents  his  bill  of  costs,  he  is, 
for  the  protection  of  clients,  made  liable  to 
what  is  termed  r/7X/r//oo,— cutting  him  down  in 
many  cases  to  far  lets  remuneration  than  he  i^ 


compelled  to  pay  to  his  clerks,  or  even  to  the 
very  porter  who  carries  bia  bsi^  to  the  office, 
where  he  is  to  undergo  this  process  of  redadntr 
his  fair  earnings  to  the  standard  price  of  strict 
taxation.  ! 

This  taxation  is  a  process  of  court  framctl  ! 
for  the  purpose  of  restraining  unreasonable 
charges  for  work  and  labour,  of  which  the 
party  who  has  to  pay  them  knows  little  or 
nothing.  So  far  the  principle  of  this  system 
is  proper  and  justifiable-.  But  it  does  not  ef- 
fect all  the  good  it  professes.  The  honourable 
practitioner  has  no  fear  of  a  taxation  beyond 
the  trouble  it  occasions.  The  dishonourable 
are  always  able  to  create  and  multiply  actions, 
and  when  they  are  commenced,  work  them 
rigidly  and  impede  their  adjustment,  so  that 
his  three-and-fourpenny  attendances  may,  liy 
their  frequency,  enable  him  to  cownt  the 
pounds  which  the  system  of  charging  and  tax- 
ing allowed  by  th«  courts  would  otherwiM 
deny  to  him. 

The  rules  of  taxation  are  intended  also  to 
protect  a  losing  party  from  oppressive  costs 
on  the  part  of  his  opponent,  where  costs  arc 
awarded  against  the  loser ;  and,  we  beliere, 
it  is  scarcely  known  in  practice  for  a  client  to 
call  for  a  taxation  and  yet  remain  a  client; 
in  fact,  as  between  a  client  and  hii  aitomey. 
we  know  no  reason  why  the  latter  should  be 
the  only  person,  of  either  trade  or  profession, 
to  be  subjected  to  thisi  summary  and  despotic 
mode  of  ascertaining  how  much  or  how  little 
the  former  is  to  pay.  We  have  already  seen 
how  highly  an  attorney  is  taxed.  And  we  see 
that,  after  paying  the  state  for  leave  to  practise, 
the  public  authorities  step  in  to  prevent  hii 
making  a  free  charge.  To  those  who  are 
acquainted  with  the  real  injustice  worked  hy 
the  taxing  system,  we  shall  speak  a  very  intel- 
ligible language  when  we  say  that  it  oiTen 
stronger  ground  forjust  complaint,  and  greater 
temptation  to  the  taking  of  undue  advanta^ 
on  the  part  of  the  professional  man,  than  we 
can  well  describe. 

In  the  Court  of  Chancery,  there  are  several 
classes  of  charges.  A  fixed  rate  is  allowed  if 
the  costs  are  to  be  paid  by  the  opposite  party. 
This  is  called  taxation  between  party  and  party* 
If  the  taxed  costs  are  to  be  paid  by  the  solici- 
tor's own  client,  then  there  is  a  more  extended 


srale  of  eharpcs  allowed  ;  and  tbe  taxation  is 
said  to  be  between  solicitor  and  client.  But  if 
the  cliect  is  a  trustee,  the  charge  is  somewhat 
more  restricted,  and  the  restriction  is  ai^ain 
/^Oferned  by  the  fact,  whether  the  fund  out  of 
which  tbe  costs  are  paid,  belonf^^  absolutely  or 
partislly  to  the  winning  or  losing  party. 

After  all,  the  attorneys  must  admit  that  their 
lega)ix«d  mode  of  charging  is  unsatisfactory 
and  nnequal.  Thus  an  attomey^s  emdiamenta 
arise  from  four  principal  sources  of  charge,— 
fees,  charges  for  time,  drawing,  and  copying. 
Fees  are  generally  6xed  without  reference  to 
the  actual  labour  or  time  consumed  upon 
them ;  and,  as  is  often  the  case  in  such  mat* 
ters,  aItboa.2^h  they  appear  to  gire  a  good  pro- 
fit when  little  is  doae,  yet  they  far  more  often 
cover  a  TaaC  deal  of  labour  and  responsibility, 
to  tbe  loss  of  the  practitioner. 

Thus,  a  fee  of  6«.  Sri.  or  13«.  4fi.  is  allowed, 
(as  the  case  may  be)  under  tbe  name  of  in- 
structhns  for  a  deed,  a  brief,  or  other  docu- 
tnent,  for  the  drawing  of  which  a  further  charge 
is  made.  Now,  if  a  client,  as  it  generally  hep- 
p«n$,  knew  but  little  of  his  case,  and  brings  to 
hii  solicitor  a  mass  of  papers  to  peruse,  the 
latter^  in  strict  taxation,  cannot  charge  for  the 
perusal  or  selection  of  these  papers,  as  they 
are  included  under  the  term  initruotions,  and 
tbe  fee  covers  it  all.  So,  in  certain  stages  of 
soils  and  actions,  there  ii  a  fee  called  a  term 
fee.  This  coven  all  attendance  on  officers  of 
coort,  and  many  on  the  client  himself. 

Again,  with  reference  to  costs  of  atUndance, 
as  a  rule,  6«.8(f.  an  hour  rs  allowed.  Now,  an 
attorney  not  knowing  much  of  his  business, 
will  take  two  hoors  in  advising,  where  he  who 
understands  it  takes  one ;  yet  the  former  on 
taxation  gets  13#.  4d,,  and  the  latter,  but 
e*.P(f 

It  is  not  difficult  to  draw  a  long  deed,  the 
charge  for  which  is  Is.  per  fulio :  this,  for  a 
deed  of  one  hundred  folios,  i^ives  a  charge  of 
hi.  But  it  will  take  much  time  and  talent  to 
shorten  this  deed  j  as  it  properly  ought  to  be 
shsrtened,  say  to  twenty  folios.  Yet  for  this 
the  skilful  labourer  can  charge  bat  20#. 

So,  of  tbe  charges  for  cQpiet,  A  stationer's 
chaigc  is  about  Id.  to  2d.  per  folio,  the  attor- 
ney's 4d.  or  6d.,  in  ordinary  copying,  and  for 
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verifying  the  accuracy  of  the  copy.  This  appears 
to  the  client  an  unreasonalile  profit  on  outlay. 
Yet  how  cau  au  attorney  be  remunreated,  if 
some  such  profit  is  not  allowed  somewhere,  not 
to  mention  tbe  anoii.aly  of  that  profit  being 
laid  on  the  mechanical  labour  and  charge  of  a 
third  party,  the  exercise  of  the  intellect  of  the 
attorney  being  inadequately,  if  at  all,  remune- 
rated. 

To  make  up  for  these  inequalities,  in  some 
matters  attorneys  are  allowed  a  higher  ecale  of 
charge.    Thus,  in  mattters  before  the  Privy 
Council,  the  charges  for  drawing,   copying, 
and    attendance^    are    double   tbe    ordinary 
charges  j    in  parliamentary  charges,    a   still 
higher  scale  is  often  allowed.    Undoubtedly, 
in  these  cas<*s  there  is  more  skill  generally  r^ 
quired,   more  responsibility    incurred,  more 
harassing  and  vexatious  labour  und  fatigue 
undergone,     ^till  tliey  are  prizes,  and  like 
most  prises,  they  fall    but  to    a  few,    and 
when  tbe  prize  is  a  capital  one*  the  legal 
charge  is  so  enormous,  that  the  whole  class 
of  the  profession   falls  into  disrepute  while 
but    one    or    two    pocket    the    overgrown 
gain.    Thus,   we  have  heard  of  as  much  as 
10,000/.  to    15,000/.,    or  even   more,  being, 
charged  by  the  solicitors  to  a  railway  bill;  any 
in  every  bill  of  that  kind  such  charges  have 
been  commonly  made  of  late  years     We  be- 
lieve this  fact  has  greatly  increased  the  outcry 
against  attorneys  ;   for  making  all  due  allow- 
ance  for  bodily  or  even    mental  fatigue  to 
the  practititioner  in  such   a  case,   we  really 
do  not  see  in  a  railway  bill  half  so  nmch  ex- 
ertion of  intellect  as  is  often  required  in  ad- 
justing a  question  of  accounts,  conducting  a 
heavy  suit  or  action,  framing  u  marriage  set- 
tlement, or  even  a  common  act  of  parliament 
for  any  other  special  purpose.     One  bill  we 
heard  of,  where  the  net  profit  of  a  session  ex- 
ceeded 10,000/.,  half  of  which  was  for  copies  of 
evidence,  taken  from  day  to  day  in  the  com- 
mittee, but  never  used  by  the  counsel,  for 
whom  the  copies  were  made,  and  who  u^ed  the 
printed    copy  instead.    Undoubtedly,  this  is 
unreasonable  gain ;  and  we  would  venture  to 
suggest  that  the  proper  course  for  an  attorney 
in  such  a  case  would  be  to  make  his  clients  ac- 
quainted with  the  probable  charge  and  profit  ; 
S  2 
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and  we  think  that  even  then  he  might  seen  re 
a  most  liberal  arrangement^  which^  ifleM  in 
amount,  would*  or  certainly  should,  in  faro 
eonicieniia,  be  far  more  satisfactory.  But  we 
are  aware  these  instances  are  but  few, 
though  their  effect  is  highly  detrimental,  and 
spreads  far  and  wide  to  the  prejudice  of  the 
profession. 

The  warning  ?oice  has  gone  forth  to  the  at- 
torneys, to  ''stand  by  their  order,"  to  see 
that  they  enlist  the  public  on  their  side.  Why 
do  they  not  urge  their  claims  to  government  ap* 
pointments  at  proper  salaries  orfixed  payments? 
Why  do  they  not  urge  on  the  legislature  the  ne- 
cessity of  the  practical  knowledge  of  the  attorney 
being  infused  into  our  acto  of  Parliament  ? 
Why  do  they  not  ask  for  "  equal  Justice,'*  and 
claim  for  the  public  that  there  should  be  crown 
solicitors  for  e?ery  assize  and  session  circuit,  and 
for  grand  juries  }  And  why  do  they  nut  urge 
on  government  the  necessity  of  keeping  law 
distinct  from  practice,  and  claim,  on  public 
grounds,  that  public  boards  should  have  their 
solicitors  chosen  from  that  class  of  the  pro- 
fession, in  addition  to  proper  and  well  selected 
standing  counsel,  neither  class  superseding  the 
other  } 


LEGAL  BIOGRAPHY. 

TH»   LAT«   LOED    CHIBF  JUSTICE 
XLLENBOBGUOH. 

A  FULL  and  complete  biography  of  the  late 
Lord  ElleDborough  is  yet  to  be  added  to 
our  stores  of  legal  literature.  Even  if  such 
a  work  existed,  our  readers  would  be  glad 
to  see  recorded  in  our  columns  the  animated 
and  striking  character  of  that  celebrated 
Chief  Justice,  recently  sketched  by  Lord 
Brougham.*  Omitting  the  political  parts,  we 
■elect  all  that  may  be  considered  peculiarly 
interesting  to  the  Lawyer. 

•'  In  some  respects  Lord  EUenborough  pre- 
sented a  contrast  to  all  other  Judges,  for  he 
broke  through  most  of  the  conventional  tram- 
mels which  those  high  functionaries  generally 
impose  upon  themselves.  Far  from  abounding 
in  that  cautious  circumspection,  that  close  acU 
faerence  to  technical  proprieties,  that  restraint 
of  his  mind  to  the  mere  matter  in  hand,  he 
despised  even  much  of  what  goes  to  form  ordi- 
nary discretion,  and  is  so  much  overrated  by 


•  "  Statesmen  of  the  reign  of  George  the 
yhird."  By  Henry  Lord  Brongham  and  Vaux. 
Adam  and  Charles  Black,  Edinburgh. 


inferior  natures,  as  the  essence  of  wisdom,  hot 
so  justly  valued  by  calculating  ones  as  the 
guarantee  of  success.  Of  compromise,  whether 
regarding  his  opinions  or  his  tvishes,  he  knew 
not  the  meaning.  Of  fear,  in  any  of  its  various 
and  extensive  provinces,  he  knew  not  even 
the  name,  or  if  he  saw  its  form,  yet  be  denied 
its  title,  held  its  style  in  mockery,  and  would 
not,  even  for  an  instant,  acknowledge  its 
sway.  Far,  indeed,  from  cradling  himself 
within  the  details  of  a  subject,  he  was  wholly 
averse  to  such  narrow  views  of  parUculars, 
and  took  a  large  and  commanding  survey 
of  the  whole,  which  laid  open  before  him  all 
its  parts  and  all  their  relations. 

"  Bred  a  pleader,  he,  however,  on  coming  to 
the  bar,  early  shewed  that  he  only  reuined  the 
needful  technical  knowledge  which  this  pre- 
paratory  practice  had  bestowed  on  him,  and  he 
at  once  dashed  into  the  leading  branch  of 
the  profession.  The  famous  case  of  Mr. 
Hastings  soon  opened  to  Mr.  Law  the 
highest  walks  of  the  bar.  He  was  the  defend- 
ant's leading  counsel ;  and  his  talents  both  as 
a  lawyer  and  a  speaker  shone  forth  conspicuoos 
even  upon  that  great  occasion  of  oratorical 
display ; — ^the  only  fruits  produced  by  this  pro- 
ceeding, so  costly  to  the  country,  so  moch 
more  costly  still  to  the  free  constitution  of 
England. 

'*  He  soon  rose  to  the  unrivalled  lead  of  the 
Norihem  Circuit,  to  which  by  birth  he  be- 
longed, his  father  being  Bishop  of  Carlisle, 
and  himself  born  at  the  village  of  Salkeld,  in 
Cumberland.  In  Westminster  Hall  he  had 
also  good  success,  though  he  never  rose  there 
into  the  first  lead,  havmg  indeed  to  contend 
with  most  able  rivals,  and  among  them  with 
Erskine,  the  greatest  advocate  of  all.  Lord 
Kenyon,  whose  favour  for  this  illustrious  orna- 
ment of  his  court  \%as  supposed,  or  was  felt  by 
Mr.  Law,  to  be  partial,  more  than  became  hiio, 
and  a  quotation  to  which  this  feeling  gave  riie 
is  often  cited,  and  justly,  as  singularly  happj. 
Mr.  Erskine  had  been  somewhat  more  than 
was  his  practice  with  any  adversary,  triompbioi; 
over  him,  when  Mr.  Law  first  addressing  him, 
and  then  Lord  Kenyon,  thundered  forth  these 
fine  and  expressive,  and  singularly  applicable 
lines,  with  the  volume  of  tone  which  be  pos- 
sessed beyond  most  men : 

•  Non  me  tua  fervida  terrent 

Dicta  ferox ;  Di  mc  terreot  et  Japiter  hostis.' 

*'  Here  he  bowed  sarcastically  to  the  Chief 
Justice,  while  he  dwelt  and  paused  upon  the 
name  of  the  heavenly  architype. 

"  As  a  lawyer,  without  being  very  profound, 
and  confining  his  learning  to  the  ordinary  mat- 
ters of  common  law,  he  yet  knew  quite  eoou^b 
for  ordinary  occasions,  and  afterwards,  as  ^e- 
rally  happens  with  able  men,  greatly  extended 
his  information  when  raised  to  the  bench. 

"  As  an  advocate,  he  vras  vigorous,  impres- 
sive, adventurous,  more  daring  than  skilfal  i 
often  from  his  boldness  not  a  safe  leader ;  al- 
ways despising  the  slow  progress,  the  indirect 
avenues  to  victory  which  the  rules  of  art  pie* 
scribe ;  always  preferring  to  vault  over  obsta- 
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des,  follow  the  shortest  line,  and  cat  the  knot 
rather  than  waste  timp.  in  untying;  it.  But  he 
could  powerfully  address  the  feelings,  whether 
to  rouse  indication  at  cruelty,  or  contempt  at 
fraud,  or  scorn  at  meanness.  For  his  own  na- 
ture had  nothing  harsh  in  it,  except  his  irasci- 
ble temper,  quickly  roused,  as  quickly  ap- 
peased; his  mind  was  just,  abhorring  any 
deviation  from  equity ;  his  nature  was  noble, 
holding*  in  utter  contempt  e?ery  thing  low  or 
base;  his  spirit  was  open,  manly,  honest,  and 
ever  moved  with  disgust  at  any  thing  false  or 
tricky ;  his  courage  was  high,  leaving  him  more 
scorn  than  compassion  fornerves  less  firm  than 
bis  own.  Nor  was  itonly  the  thunder  of  his  fierce 
declamation — very  effectual,  though  somewhat 
clumsy  and  occasionally  coarse-— with  which  he 
could  prevail  agiinst  an  adversary,  and  master 
an  audieace.  He  had  no  mean  power  of  ridi- 
cule, as  playful  as  a  mind  more  strong  than 
refined,  could  make  it;  while  of  sarcasm  he 
was  an  eminent  professor,  but  of  the  kind 
which  hacks,  and  tears,  and  flays  its  victims, 
rather  than  destroys  by  cutting  keenly.  His 
vigorous  understanding,  holding  no  fellowship 
with  any  thing  that  was  petty  or  paltry,  na- 
turallvsaw  the  contemptible  or  inconnistent, 
and  therefore,  in  this  wise  ludicrous  aspect  of 
things :  nor  did  he  apply  any  restraint  on  this 
property  of  his  nature  when  he  came  into  sta- 
tions where  it  could  less  freely  be  indulged. 
His  interrogative  exclamation  in  Lord  Mel- 
ville's case,  when  the  party's  ignorance  of  hav- 
ing taken  accommodation  out  of  the  public 
fttod  was  alleged— indeed,  was  proved — may 
be  remembered  as  very  picturesque,  though 
perhaps  more  pungent  than  dignified.  *  Not 
know  money  ?  Did  he  see  it  when  it  glittered  ? 
Did  he  hear  it  when  it  chinked  ?' 

"  On  the  bench  he  had  the  very  well  known, 
bat  not  very  eloquent  Henry  Hunt  before  him, 
who  in  mitigation  of  an  expected  sentence, 
spoke  of  some  who. 'complained  of  his  dan- 
gerous eloquence.'  '  They  do  you  great  injus- 
tice. Sir,'  said  the  considerate  and  merciful 
Chief  Justice,  kindly  wanting  to  relieve  him 
from  all  anxiety  on  this  oharge.  After  he  bad 
been  listening  to  two  conveyancers  for  a  whole 
day,  of  a  most  long  and  technical  argument  in 
silence,  and  with  a  wholesome  fear  of  length- 
ening it  by  any  interruption  whatever,  one  of 
them  in  reply  to  a  remark  from  another  Judge, 
laid, '  If  it  is  the  pleasure  of  your  Lordship 
that  1  should  go  into  that  matter '—'We,  Sir.' 
nid  the  ChierJustice, '  have  no  pleasure  in  it 
any  way.'  When  a  favourite  special  pleader 
was  making  an  excursion  somewhat  unex- 
pected by  his  hearers  as  unwonted  in  him,  into 
a  pathetic  topic, '  An't  we.  Sir,  rather  getting 
now  into  the  high  sentimental  latitudes  V 

"  Ic  was  obsecved  with  some  justice  that  his 
periods  occasionally  with  his  manner,  reminded 
men  of  Johnson.  When  meeting  the  defence 
of  an  advocate  for  a  libel  on  the  Prince  Regent, 
that  it  had  been  provoked  bv  the  gross  and 
fulsome  and  silly  flattery  ot  some  corrupt 
panegyrist—*  What,'  said  he,  *an  offence 
afsinst  the  hiw  of  the  land  provoked  by  an  of- 


fence  against  the  laws  of  taste !  How  frail  is 
the  tenure  by  which  men  hold  their  reputation, 
if  it  may  be  worn  down  between  the  mis- 
chievous flattery  of  fulsome  praise  and  the 
open  enmity  of  malignant  abuse  !'  But  it  was 
observed  with  much  less  correctness,  that  his 
sarcasms  derived  adventitious  force  from  his 
Cumberland  dialect.  From  his  manner  and 
voice,  both  powerful,  both  eminently  charac- 
teristic, they  assuredly  did  derive  a  considera- 
ble and  a  legitimate  accession  of  effect.  But 
his  dialect  was  of  little  or  no  avail ;  indeed, 
except  in  the  pronouncing  of  a  few  words,  bis 
solecisms  were  not  perceivable.  It  was  a  great 
mistake  to  suppose  that  such  pronunciations 
as  Marchant,  Hartford,  were  prorincial;  they 
are  old  English,  and  came  from  a  time  when 
the  spelling  was  as  we  have  now  written  the 
words.  He  was  of  those,  too,  who  said  "  Lun- 
nun,"  and  ''  Brummagem,"  but  this  too,  is  the 
good  old  English  dialect,  and  was  always  used 
by  Mr.  Perceval,  who  never  crossed  the  Trent 
except  twice  a  year  going  the  Midland  circuit. 
Mr.  Fox,  a  lover  of  the  Saxon  dialect,  in  like 
manner  always  so  spoke ;  and  preferred  sheer 
to  shire. 

"  When  his  powerful  mind  was  brought  to 
lean  upon  any  question  that  came  before  him, 
whether  sitting  alone  at  Niti  Pritu,  or  with  his 
brethren  in  Bane,  the  impression  which  he 
made  upon  it  was  immediate,  sure  and  deep. 
Sometimes  it  re(^uired  the  modification  of  the 
whole  Court,  revising  what  he  had  done  alone; 
sometimes  the  interposition  of  his  fellows  sit- 
ting with  him  ;  but  its  value  was  always  great, 
and  no  man  doubted  the  energy,  or  could  avoid 
feeling  the  weight  of  his  blows. 

*'  T%e  books  are  perhaps  not  the  only  quar- 
ters whither  we  should  resort  to  find  the  me- 
morials of  a  chief  pudge's  learning  or  talents 
for  transacting  judicial  business.  All  that  re- 
lates to  sittings  and  circuits,  (that  is  nearly  two 
thirds  of  his  judicial  labours,  and  bv  far  the 
most  importaut  portion  of  them,)  leaves  no 
trace  whatever  in  these  valuable  repertories  of 
legal  learning.  Yet  the  Term  Reports  bear 
ample  testimony  to  the  vigour  of  this  eminent 
individual's  capacity  during  the  eighteen  years 
that  he  filled  the  first  place  among  the  English 
common  law  judj^es. 

"  His  mannner  has  been  already  mentioned 
in  one  particular.  It  was  much  more  faulty 
in  another.  He  was  somewhat  irascible,  and 
occasionally  even  violent.  But  no  one  could 
accuse  him  of  the  least  partiality ;  his  honest 
and  manly  nature  ever  disdained  as  much  to 
trample  overbearingly  on  the  humble,  as  to 
crouch  meanly  before  the  powerful.  He  was 
sometimes  impatient,  and  as  his  mind  was 
rather  strong  than  nimble,  he  often  betrayed 
hastiness  of  conclusion,  more  than  he  displayed 
quickness  of  apprehension.  This  slowne!<s  was 
shown  by  his  actually  writing  his  speeches  for 
many  vears  after  he  was  a  leader,  and  to  the 
end  ot  his  professional  life  he  would  occasion- 
ally commit  to  paper  portions  even  of  bis 
intended  replies  to  the  jury.  It  was  a  conse- 
quence of  this  power  of  his  understanding,  and 


27S 


Biograpfdcal  Character  oj  Lord  EUenborough, 


of  bis  uaiform  preference  of  the  plain,  sonnd 
CO  mm  on -sense  views  which  vi^orons  minds 
prefer,  that  refinements  or  subtleties  were  al- 
most as  little  to  his  liking,  as  to  the  taste  of 
his  more  cold  and  cautious  successor.  I3nt  he 
was  not  so  much  disturbed  with  them.  They 
Uave  him  little  vexation,  but  rather  contributed 
to  his  mirth,  or  furnished  fuel  for  his  sarcastic 
comnacntary.  '  It  was  reserved,'  said  he,  re- 
sjwctinjf  a  somewhat  refined,  and  quite  a  new 
^loss,  upon  a  well  known  matter  ;  '  It  was 
reserved  for  the  ins^enuity  of  the  fiftieth  of 
Geo.  3,  (h«  was  speaking  in  the  year  1810,)  to 
hit  upon  this  crotchet.' 

"To  give  any  samples  of  this  eminent  per- 
son's eloquence,  when  at  the  Bar,  would  not 
be  ver>'  easy,  because  in  his  time  the  practice 
had  not  been  introduced  of  publishing  cor- 
rected reports  of  ordinary  trials,  and  till  the 
speeches  of  Mr.  Curran  and  Lord  Erskinewere 
collected  in  very  recent  times,  no  such  works 
had  ever  been  given  to  the  public,  at  least,  in 
this  country.  But  I  have  been  so  fortunate  as 
to  obtain  the  short  hand  writer's  notes  of  Mr. 
Laiv's  celebrated  defence  of  Hastings,  and  a 
careful  perusal  of  it  has  satisfied  me  that  its 
merits  fully  answer  its  reputation,  and  that 
his  great  forensic  powers  have  not  been  over- 
2^c*1  by  the  general  opinion  of  Westminster 
Hall.  There  is  a  lucid  order  in  the  statement 
of  his  details,  struffi^ling  as  he  did  with  thfe  vast 
compass  and  repulsive  materials  of  his  subject, 
and  a  plain,  manly  vigour  in  the  argaraeni,far 
more  valuable  to  his  cause  than  any  rhetorical 
display.  But  there  is  also  much  of  the  purest 
and  most  effective  eloquence.  The  topics  and 
the  illustrations  are  felicitously  chosen,  the 
occasional  figures  are  chastpfuMy,  but  lumi- 
nously introduced;  the  diction  is  pure  and 
nervous,  marked  by  the  love  of  strong  and 
homely  phrase,  which  was  breathed  in  his  dis- 
cour*e.  The  finer  passages  have  rarely  been 
surpassed  by  any  effort  of  forensic  power ;  and 
must  have  produced  a  great  effect  under  all 
the  disadvantages  of  an  exhausted  auditory^  and 
a  worn  out  controversy;  and  would  have  ranked 
with  the  most  successful  exhibitions  of  the 
oratorical  art,  had  they  been  delivered  in  the 
eariy  stage  of  the  trial  before  all  had  become, 
for  the  reasons  so  skilfully  slated  in  the  exor- 
dium, flat  and  lifeless." 


Lord  Brougham  then  quotes  two  passages 
to  justify  his  opinion.  The  first  he  describes 
as  a  portion  of  the  beautifully  and  skilfully 
elaborated  exordium ;  the  second  as  a  part 
of  the  peroration,  and  which  he  states,  may 
fairly  be  set  in  comparison  with  Mr.Burke*s 
celebrated  panegyric  on  Mr  Fox.  We  must 
refer  to  the  work  for  these  extracts. 

Passing  by  the  remarks  of  the  noble  Ix)rd 
relating  to  the  state  trials  of  Warren  Hast- 
ings and  Lord  Melville,  we  proceed  with 
the  legal  character  of  the  judge. 

"The  chief  defect  of  Lord  Ellenborough's 
judicibl character,"  hesavs,  "not unconnected 
with  tiie  hastiness  of  his  temper,  also  bore 
some  n  1  aion  to  the  vigour  of  his  understand. 


ing.  which  m-ide  him  somewhat  contemptuous 
of  weaker  men,  and  somewhat  overweening  in 
reliance  upon  himself.    He  was  not  sufficiently 
patient  and  passive  as  a  judge  ought  habitually 
to  be.     He  was  apt  to  overlook  suggestions 
which  though  valuable,  might  be  more  feebly 
urged  than  suited  his  palate.    He  was  fond  of 
taking  the  case  prematurely  into  hit  own  hands. 
He  despatched  business  with  great  celerity,  and 
for  the  mojt  part,  with  success.     But  eaufecs 
were  not  sifted  before  him  mth  that  closeness 
of  scrutinv,  and  parties  were  not  suffered  t<» 
bring  forward  all  they  had  to  state  with  that 
fulness  and  freedom  which  alone  can  prevent 
maU(teci!$ion,  and  ensure  die  due  administra- 
tion of  justice.    There  was  a  common  saying 
in  his  time  which  contrasts  the  Goiilt  tif  Chan- 
cery under  Lord  Eldon  with  the  King**  Bench 
under  Lord  Ellenborohgh — '  the  two  sides  of 
Westminster  Hall,'  as  the  equity  and  law  de- 
partments are  technically  called.    The  one  was 
said  to  hear  every  thing  and  decide  nothing : 
the  uther    to  decide  every  thing,  and  hear 
nothing.     But  in  Banc,  where  fiiil  time  has 
been  given  for  prepai-ation ;  where  the  Court 
never  can  be  taken  by  surprise ;  where,  more- 
over, the  assistance  of  three  puisne  Judges  b 
ever  at  hand  to  remedy  the  Chief's  defects,  and 
control  his  impatience,  this  hasty  disposition 
and  tvarm   temperament  was    comparatively 
harmless,  and  seldom  produced  mischievouif 
effects  to  the  suitors.    At  Nisi  Prius  it  is  far 
otherwise,  for  there  a  false  step  is  easily  made, 
and  it  may  not  be  easily  retraced.    If  the 
judges'  power  have  prevented  a  moderately 
experienced  practitioner  from  taking  an  ob- 
jection in  due  time,  or  from  urging  it  with 
suflicient  distinctness,  his  client  may  often  be 
told  that  he  is  too  late  when  he  seeks  to  be 
restored  against  the  consequences  of  this  mis- 
hap.   So  when  a  verdict  has  been  ofotamed 
against  the  justice  of  the  case,  and  the  judge, 
through  the  impatience  of  his  nature,  has  not 
disapproved  it,  the  injury  is  remediiess  because 
a  new  trial  will,  in  most  instances,  be  refused, 
or  if  granted,  can  only  be  obtained  by  the  pay- 
ment of  all  costs.    There  can  be  no  manner 
of  doubt,  I  apprehend,  that  taking  into  account 
the  defect  now  mentioned.  Lord  Tenterdea 
was,  upon  the  whole,  a  better  judge  than  bit 
abler  and  more  vigorous  predecessor.    Bot  it 
is  also  clear  that  he  did  not  as  vigorously  de- 
spatch the  business  of  the  sittings  before  bitn. 
••  The  state  however,  of  the  Bar,  and  the  dis- 
tribuiiuu  of  business  in  Lord  Ellenborougfa'i 
time,  made  it  much  easier  for  him  to  give  that 
despatch.     Had  be  survived  to  later  times,  it 
may  well  be  ouestioned  if  he  could  have  pro- 
ceeded with  the  same  ceteritv  which  marked 
hi:i  reigti.    The  suitors  as  wefl  as  the  bar  weie 
no  loiijrer  the  same  body  witfi  wtiose  interests 
and  with  whose  advocacy  he  had  to  deal.    In 
his  time,  the  whcle  city  business  was  in  the 
hands  of  G/66.*,  Garrow  and  Park^  with  oc- 
casionally, as  in  the  cases  of  the  Baltic  risk, 
the  intervention  of  Tvpping^fi  and  it  was  a 

*>  The  mention  of  this  most  honourable  mas 
in  connection  with  those  cases,  recalls  an  in- 
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maio  4»bject  with  theoi  all  to  fscilitate  the 
deapatch  of  business.  Tbis  they  effected  by 
at  oDce  ffi^i^flf  up  all  but  the  argual)le  points 
of  law,  on  wbich  tbev  immediately  took  tbe 
Judges'  opinion,  and  tbe  maintainable  ques- 
tiona  of  fact,  on  which  they  went  to  the  jury. 
Fifteen  or  twenty  important  causes  were  thus 
disposed  of  in  a  inornins;,  more  to  the  satisfac- 
tion  of  the  Court  and  the  benefit  of  counsel, 
than  to  the  contentment  of  the  parties  or  their 
attorneys.  It  is  true  that  no  real  loss  was  in 
tbe  vast  minority  uf  instances  sustained  by  any 
one  through  tbis  kind  of  arrangement,  while 
the  time  of  tbe  public  was  saved.  But  it  is 
equally  true  that  every  now  and  then  a  slip  was 
made,  and  a  benefit  lost,  and  that  nothing  can 
guard  against  such  accidents  but  tbe  right 
course  oftborougUy  sifting  each  case  as  if  it 
were  tbe  only  one  in  wbich  the  advocate  was 
reuined^  or  the  Judge  had  to  try.  Nur  must 
it  be  forgotten  that  tbe  right  decision  of  causes 
is  only  one,  though  certainly  the  most  impor- 
tant office  oif  justice.  Another,  only  second  in 
importance  to  that,  is  tbe  giving  parties  satis- 
facti#tt — such  satis&Qtion  as  is  enough  for  rea- 
sonable persons.  Now  as  every  person  is  im- 
pressed with  the  idea  that  there  is'but  one  cause 
in  tbe  world,  and  that  bis  own,  however  un- 
mindful of  this  the  Court  and  tbe  counsel  may 
be,  discontent,  heart  burnlugs,  feelings  of  in- 
justice suffered,  desire  of  redress  in  other  ways, 
and  among  these  oftentimes  by  means  uf  other 
suits,  is  sure  to  be  left  in  the  train  of  Themes^ 


"But  another  change  was  also  consum. 
mated  wbich,  under  Lord  Tenterden's  prede- 
cessor had  only  begun  to  operate,  and  it  tended 
materially  both  to  control  the  speed  of  the 
Bench,  to  promote  tbe  interest  of  tbe  suitor, 
and  to  improve  the  administration  of  justice. 
The  Bar  no  longer  owned  so  entire  a  supremacy 
of  the  Bench  ;  the  advocate  was  not  any  more 
placed  at  an  immeasurable  distance  from  the 
judge;  there  was  not  now  that  impassable 
gulf  between  them  which  formerly  had  yawned 
be  tore  the  barrister's  eye.  I  remember  being 
told  by  a  learned  serjeant,  that  at  the  table  of 
Serjeants'  Inn,  where  the  judges  meet  their 
brethren  of  tbe  cuif  to  dine,  the  etiouette  was 
in  those  days  never  to  say  a  word  after  tbe 
Chief  Justice,  nor  ever  to  begin  any  topic  of 
conversation  ;  be  was  treated  with  fully  more 
than  the  obsequious  deference  shewn  at  coiirt  to 
the  sovereign  himself.  Assuredly  the  footing 
upon  which  judges  and  barristers  have  been 
in  recent  times,  is  as  different  as  can  well  be 
conceived  from  that  on  which  those  high  par- 
ties stood  under  Lord  £llen borough's  aomi- 
nistration  of  justice,  and  one  consequence  of 
the  new  regimen  is  tbe  much  greater  fulness 
of  discussion,  with  its  attendant  evil  no  doubt 
— tbe  much  greater  prolixity  of  counsel,  and 
much  slower  progress  of  business. 

"  In  another  particular.  Lord  EUenborongb 
differed  from  his  successor,  and  the  diversity 
originated  in  the  greater  vigour  of  his  facul- 
ties, and  his  more  entire  confidence  in  himself; 


when  tbe  pace  she  moves  at  is  too  rapid  for  or-  ]  Lord  Tenterden  never  having  been  a  leader 
dioary  eyes  to  follow,  and  breaks  too  rudely '  at  the  Bar,  could  not  abide  'Mhe  trick"  of  the 


through  the  surrounding  ties  and  feelings  of 
interest.  J^ence  the  dispatch  effected  is  fre- 
quently more  apparent  than  real,  of  which  a 
remarkable  example  used  to  be  awarded  by 
Sir  John  Leach,  whose  dwift  decisions  without 
hearing  only  produced  appeals  to  the  Great 
2»eal.  But  in  whatever  way  these  opinions  may 
be  disposed  of,  one  thing  was  certain — the  kind 
of  arrangement  which  has  been  described  as 
prevuUng  among  tbe  leaders  in  Lord  Ellenbo. 
rough's  time  coidd  only  be  found  practicable  as 
long  an  tbe  lead  should  be  confined  within  a 
very  few  hands.  When  it  was  at  all  scattered, 
»ach  a  thing  was  altogether  out  of  the  question, 
and  in  Lord  Tenterden's  time  this  distribution 
undeniably  took  place. 


etdent  so  creditable  to  himself  and  to  the  re- 
nowned profession  to  which  he  belonged,  that 
it  onght  not  to  be  passed  over  in  silence.  A 
general  retainer  of  a  thousand  guineas  was 
broaght  to  him  to  cover  the  Baltic  cases  then 
in  progress.  His  answer  was  that  this  indi- 
cated either  a  doubt  of  his  doing  his  duty  on 
tbe  ordinary  terms  known  in  the  profession, 
(one  guinea  ;Mr/ii;ii/«r,  and  five  guineas ^^iitfrir/ 
retainer,)  or  an  expectation  that  be  should,  on 
being  thus  retained,  do  something  beyond  tbe 
line  of  bis  duty,  and  therefore  he  must  decline 
it.  His  clerk  then. accepted  of  the  usual  sUm 
of  five  guineas,  and  he  led  on  those  important 
eases  for  tlie  defendants. 


profession,  and  no  harm  would  have  been  done 
had  he  stopped  here.  But  he  seemed  always 
to  suppose  that  an  address  to  a  jury  could  be 
framed  on  tbe  model  of  a  special  plea,  or  the 
counts  in  a  declaration,  only  without  tbe  pro- 
lixity and  repetition  habitual  with  pleaders, 
and  to  forget  that  the  surest  way  of  bringing 
out  the  truth  in  any  case  is  to  let  the  conflict- 
ing feelings  and  interevu  of  parties  come  into 
their  natural  collision.  His  impatience  was 
thus  very  manifest,  and  bad  his  nerves  been  in 
the  same  proportion,  firm  as  his  dislike  to  de- 
clamation and  illustration  was  strong,  a  strug- 
gle would  have  ensued,  in  which  the  eloquence 
of  the  Bar  would  either  have  been  extin- 
euished,  or  have  silenced  and  discomfited  the 
Bench.  In  like  manner,  during  the  interlol- 
cutory  discussions  with  the  counsel,  whether  on 
motions  in  Banc,  or  on  objections  taken  before 
him  at  Nisi  Prius,  he  was  uneasy,  impatient, 
and  indeed  irascible,  at  nothing  so  much  as 
cases  put  by  way  of  trying  what  the  Court  had 
flung  out.  Being  wholly  void  of  imagination 
to  supply  cases  in  reply,  and  even  without 
much  quickness  to  sift  the  application  of  those 
put,  he  often  lost  his  temper,  and  always  treated 
the  topic  as  an  offence.  But  it  was  chiefly  in 
obstructing  cniss  exninination,  which  be  wholly 
undervalued,  from  his  utter  incapability  of 
performing  his  pari  in  it,  that  his  pleader-like 
habits  broke  out.  Had  he  been  submitted  to 
in  this  matter,  cross  examination  would  have 
been  only  known  as  a  matter  of  legal  history. 
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His  constant  course  was  to  stop  the  counsel 
by  reminding  bim  that  the  witness  had  already 
said  so,  or  had  already  sworn  the  contrary, 
and  this  before  the  question  was  answered,  to 
which  it  was  natural,  and  indeed  became 
usual,  for  the  counsel  to  make  answer,  that  this 
was  the  very  reason  why  the  question  had 
been  asked,  the  object  being  either  to  try  the 
witness's  memory,  or  to  test  his  honesty. 

"Very  far  othenvise  was  Lord  RUenhorough, 
He  had  long  and  ably  led  while  an  advocate, 
although  he  never  attained  the  first  rank  in 
TVestminster  Hall,  and  only  shone  superior  on 
the  great  circuit  of  the  north.  He  had  there- 
fore a  fellow-feeling  with  the  leaders  before 
him,  and  as  for  any  dread  of  their  address  to 
the  jury,  or  of  any  jealousy  of  the  jury's  inter- 
ference with  his  functions,  or  any  squeamish 
notion  of  his  own  dignity  suffering  from  the 
address  to  the  jury  going  on  before  him,  or 
any  dii>inc1ination  to  witness  the  utmost  e;cer- 
tion  of  the  advocate's  eloquence  or  wit  in 
ipeakiug,  or  of  his  subtlety  and  vehemence  in 
cross  examination,  there  was  no  more  risk  of 
that  than  if  he  had  not  been  present  in  the 
Court.  So,  when  an  objection  was  taken  to 
evidence,  he  never  attempted  to  escape  from 
it  by  denying  the  materiality  of  the  fact  off'ered 
to  be  proved,  or  of  the  question  attempted  to 
be  put.  He  at  once  gave  his  opinion,  to  which, 
and  justly,  he  deemed  the  parties  entitled. 
Beyoud  interfering  to  oppose  a  prolix  and 
needless  statement,  or  a  wearisome  and  reite- 
rative cross  examination,  or  a  wandering  from 
what  he  deemed  the  point  in  issue,  he  did  not 
interfere,  and  the  same  liberty  and  even  li- 
cence which  he  had  himself  enjoyed  when 
dealing  with  witnesses,  he  freely  allowed  coun- 
sel to  use  in  his  presence. 

"  While  representing  this  contrast  between 
the  two  (Jhief  Justices,  we  must,  in  fairness  to 
Lord  Tenterden,  bear  in  mind  the  somewhat 
anomalous  position  of  a  Judge  while  presiding 
at  Nisi  Prius,  a  position  the  annoyance  of 
which  so  vigorous  a  personage  as  Lord  Ellen- 
borough  had  no  occasion  to  heed,  stronjf  in 
his  own  resources,  relying  on  bis  intrinsic 

J|ualiiies,  seeking  no  support  to  his  dignity 
rom  any  adventitious  circumstances,  dreading 
no  rival  authority  to  lower  it.  But  inferior 
men  could  not  so  easily  bear  that  rivalry.  The 
judge  indeed  presides  over  the  whole  pro- 
ceedings, but  the  jury  holds  divitum  imperium, 
and  he  sits  there  as  the  nominal  chief,  while 
the  advocate  is  sometimes  dealing  with  the 
witness,  as  if  no  judge  were  present,  and 
sometimes  addressing  the  jury,  careless  whe- 
ther the  jud^e  hears  him  or  not,  eqnally  in- 
different whether  his  Lordship  approves  or 
disapproves  what  he  says.  Princes,  it  is  said, 
cannot  allow  any  one  to  address  anuther  in 
their  awful  presence ;  nay,  the  code  of  eti- 
quette has  embodied  this  feeling  of  sensitive 
royalty  as  a  rule  or  maxim.  The  ruler  of  the 
Court  has  as  little  love  of  a  proceeding  which, 
in  the  prefatory  words  "May  it  please  your 
Lordship,"  seems  to  recognize  his  supremacy, 
bnt  In  the  next  breath  leaver  "  his  Lurdship  " 


entirely  oat  of  view,  aa  if  he  were  reposing  oa 
his  bed,  or  gathered  to  his  fathers.  Fetv 
judges  accordingly  were  so  considerate  as  to 
be  patient  of  eloquence,  whether  in  declama- 
tion or  in  witty  illustration ;  few  regarded  these 
flights  otherwise  than  as  in  derogation  from 
the  respect  which  is  their  own  especial  due. 
To  address  passions  which  tliey  are  forbidden 
to  feel — to  contemplate  topics'  that  mast  be 
suited  to  any  palate  rather  than  theirs— to 
issue  iokes  by  which  they  ought  not  to  be 
moved  while  all  others  are  convulsed — seemed 
incompatible  with  their  station  as  the  presid- 
ing power,  or  a  violation  of  that  respect  which 
it  ought  to  inspire.  Lord  Tenterden,  more 
than  most  judges,  appeared  to  feel  this,  and  H 
was  a  feeling  wholly  founded  in  forgetfulness 
of  the  very  nature  of  jury-trial,  as  it  was  no- 
worthy  ot  his  solid  sense  and  great  sagacity. 
In  the  distribution  of  criminal  justice,  the  case 
is  widely  different.  The  anxiety  necessarily 
attendant  upon  the  judge's  highly  responsible 
office,  here  leads  him  to  court  all  help  from 
the  ingenuity  of  counsel.  Before  addressio|r 
the  jury  was  allowed  in  cases  of  felony,  the 
chances  of  rollision  were  of  course  more 
limited  j  but  even  now  nothing  of  the  uneasy 
feeling  to  which  I  have  been  adverting  has 
been  found  to  take  place  since  the  recent 
change  of  the  practice  in  criminal  courts.  *  * 
"Lord  £llenborough  was  not  of  those 
judges  who,  in  directing  the  jury,  merely  read 
over  their  notes,  and  let  them  guess  at  the 
opinions  they  have  formed,  leaving  themwitb« 
out  any  help  or  recommendation  to  form  their 
own  judgments.  Upon  each  case  that  came 
before  him  he  had  an  opinion,  and  while  he 
left  the  decision  with  the  jury,  he  intlmaled 
how  he  thought  himself.  This  manner  of 
performing  the  office  of  judge  is  now  generally 
followed,  and  roost  commonly  approved." 


HISTORICAL  OUTLINES  OF  THE 
LAWS  OF  ENGLAND. 

EdwarhIV.  1461—1483. 
Pleading.— Littleton,  in  this  reign,  lays  that 
it  is  **  one  of  the  most  honourable,  laudable, 
and  profitable  things  in  the  law,  tq  have  the 
science  of  well  pleading  in  actions  real  and 
personal."  In  the  former,  and  more  particu- 
larly in  the  present  reign,  the  reports  are  fall 
of  points  of^  pleading,  which  are  stated  in  ooe 
shape  or  another,  in  almost  every  question  de- 
bated in  court.  Pleading  was  cultivated  with 
so  much  industiT  and  skill,  that  it  was  raised 
to  a  sudden  perfection  in  the  course  of  a  few 
years.  The  precedents  of  this  period  became 
in  a  great  measure  the  standards  of  good  plead- 
ing ;  and  the  roles  and  maxims  of  pleadiof(, 
at  this  time  settled,  have  governed  ever  since 
in  our  courts. 

The  first  difference  that  strikes  ns  in  the 
declaration  (or  count),  is  that  it  was  now  do 
longer  in  French;  but  in  the  first  instance  to 
have  been  put  into  such  Latin  form  and  styls 
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fti  tbe  entry  on  the  roll  was  6Dally  to  be :  the 
consequence  of  which  was,  that  instead  of 
beioffin  the  first  person,  the  countinflf  part, 
like  the  writ,  was  now  in  the  third.  Another 
aiterauon  was,  that  the  writ  was  invariai^y 
recited  in  the  count,  and  made  a  necessary 
part  of  it. 

In  like  manner,  the  plea  began  with  a  reci- 
tal of  the  defendant's  appearance,  and  then 
stated  his  defence  and  plea  in  the  third  person ; 
and  this  plea  followed  on  the  roll  or  record  of 
the  court  :*  the  same  of  the  replication  and  the 
lubseqaent  pleadinirs.  The  followiufif  is  a  spe- 
cimen of  a  aeclaration  in  an  action  of  debt  :— 
B.,  4^.  tummonitus  fUit  ad  retpondendum  A. 
deptttdto  quod  reddat  eidem  A.  20/.  ouas  ei  de^ 
bet,  et  injustk  detinet,  Ei  ande  idem  A.  per 
C.  attnmatnm  didt,  gubd  chm  prmdletus  B.  tali 
die  €t  anno,  ^e,  epud  S.  computHsset  cum  ewiem 
A.  de  diversis  denariorum  summU  ipsiut  A.  per 
proffafuw  B.  ad  computum  inde  eidem  A.  cUm 
inde  reguisitus/uistet,  reddendum^  ante  id  tern- 
put  reeeptis,  et  super  compote  illo  prmdietut  B. 
inventus  fuiuet  in  arreragus  erga  ipsum  A.  in 
20/.  per  quod  actio  accrevit  eidem  A.  ad  exigen' 
dam  et  habendum  depreefatn  B.  pradictatSOi,  : 
idrm  tamen  B.  lichtttpiits  requisitus,  praaictas 
20/.  eidem  A.  nondum  reddidit  sed  illas  ei  hu^ 
cnso.  reddere  eomtriidisit,  et  adhuc  eoniradicitg 
ande  dicit  gubd  deieriorutus  est,  et  damnum 
kabetadvttlentiam  40s.  Sfc.^  et  inde  producit  seC' 
tern,  ifc,    ^ 

Such  was  the  form  of  the  declaration ;  but 
whether  it  waa  drawn  out  in  this  form  on  paper 
or  parchment  by  the  party's  counsel,  and  deli- 
yered  o? er  to  the  adrersary's  counsel ;  or,  what 
it  more  probable,  wu  entered  in  the  first  in- 
stance upon  the  roll  of  the  court,  is  a  matter 
of  doubt.  The  {general  rule  for  framin|r  a  de- 
claration waa,  that  after  settin[(  forth  the  na- 
ture of  the  action,  as  was  done  by  the  recital 
of  the  writ,  it  should  state  the  time  and  place, 
aod  the  cause  of  action  ;  in  which  should  be 
comprehended  how  and  in  what  manner  the 
action  aroae;  and  lastly,  the  conclusion,  in 
which  the  plaintiff  averred  his  dama^^e,  and 
offered  to  prove  his  suit.  In  mixed  and  real 
actions,  the  plaintiff  was  not  to  count  of  the 
day,  year,  and. place  as  in  personal  actions.  If 
there  waa  any  defect  in  the  declaration,  as 
well  the  writ  as  the  declaration  was  abated. 

The  pica  of  the  tenant  or  defendant  begun 
with  the  defence,  which  varied  according  to 
the  nature  of  the  action  or  plea ;  that  is,  whe- 
ther it  waa  first  to  the  jurisdiction,  next  to  the 
person,  then  to  the  court,  and  then  to  the 
writ,  all  which  were  called  pleas  in  abatement ; 
or  lastly,  to  the  action,  which  was  called  a  plea 
in  bar.  There  were  pleas  which  were  full  de- 
fences, and  others  only  half  defences,  which 
consisted  in  closing  the  defence  without  adding 
the  words  quando,  Sfc.  Thus  in  pleas  to  the 
jarisdiction,  or  to  the  person,  the  defendant 
could  only 'make  a  half  defence;  for  if  he 
added  the  words  quantfpi  ^c,  the  jurisdiction 
and  abitlty  of  the  pe^n  would  be  thereby  ad- 
mitted. Agun,  a  misnomer  waa  to  be  pleaded 
before  any  defence  at  all.    After  the  substance 


of  the  writ  waa  stated,  the  next  point  was  to 
conclude  it  in  proper  form.  Thus  it  waa  to  * 
conclude  either  to  the  jurisdiction,  to  the  writ, 
to  the  count,  or  to  the  action.  The  com- 
mencement therefore,  and  the  conclusion  of  a 
plea  might  be  in  some  or  other  of  the  follow- 
ing ways  :^]f  to  the  action,  Et  pnedictnt  B. 
per  attornatum  suum  venit  et  defendit  vim  et 
infuriam  quando,  Sfc,  Et  dicit  qubd  ipse 
de  debiio  preedicio  ire,  eonerari  non  debet,  quia 
dicit,  fyc,  Et  hocpnratus  est  oerificare,  unde 
petit  judicium  si  pradictus  A.  actionem  suam 
preedietnm  versus  eum  habere  debeut,  4rc«  If  to 
the  writ,  Et  prsedictus  B.  venit  et  dqfendit 
vim  et  injuriam  et  petit  judicium,  de  brevi  ori' 
ginali  loquela  presdietee,  quia  dicit,  ^.  Et 
hoc  paratus  est  verijlcare  unde  petit  Judicium 
de  brevi  illo,  et  qubd  breve  cassetur.  If  to  the  de- 
claration, the  alteration  was,  mutatis  mutandis, 
judicium  de  narratione,  and  qubd  narratio  cas^ 
ietur.  A  very  material  part  of  the  plea  was 
the  general  averment  or  paratus  est  verijlcare  j 
and  this  was  require<l  in  all  pleas,  replicationa 
or  other  pleadings  containing  -matter  of  affir- 
mation. But  a  plea  that  was  the  general  issue, 
or  in  the  negative,  ought  not  to  be  averred. 

The  sense  of  a  plea  was  not  allowed  to  be 
left  to  be  drawn  by  argument  or  inference. 
Thus,  it  was  held  that  in  trespass  for  depas- 
turing the  plaintiff's  grass,  it  was  not  sufficient 
for  the  defendant  to  say  non  depnscit  herbas, 
for  this  was  an  argumentative  plea  ;  but  that 
he  should  sa^  non  culpabilis.  It  had  then  of 
late  been  laid  down  that  every  affirmative  in 
pleading  should  be  answered  by  a  negative, 
which  was  usually  done  by  an  absque  hoe,  or 
sans  ee,  or  as  it  was  usually  called  a  traverse. 

A  negative  pregnant  was  where,  for  instance, 
in  an  action  on  the  case  against  an  innkeeper 
for  goods  lost  by  his  default,  and  the  defen* 
dant  pleaded  that  they  were  not  taken  by  hit 
default,  which  answer  was  construed  to  be  a 
denial  pregnant  with  an  admission  that  they 
might  be  taken,  though  not  by  his  default. 

if,  in  a  case  of  debt  for  four  marks  of  rent, 
the  defendant  pleaded  first,  that  one  only  waa 
due ;  and  further  he  pleaded  as  to  part  a  ten- 
der, and  as  to  the  remainder,  an  enrry  before 
the  day,  this  was  held  to  be  double  pleading. 
The  party  ought  to  have  set  forth  the  further 
point  in  a  protestation.  In  some  cases  double 
pleading  was  allowed :  thus  in  justification  for 
false  imprisonment,  twenty  causes  might  be 
alleged  without  the  charge  of  double  pleading. 

It  was  further  not  allowable  that  there  should 
be  any  departure  in  subsequent  pleas  from  the 
matter  first  alleieed,  but  that  they  should  be  in 
support  and  aid  of  it.  A  tenant  pleaded  a 
devise  to  him ;  the  plaintiff  replied  that  the 
devisor  was  an  infant ;  to  which  the  defendant 
replied  that  infants  might  devise  by  custom : 
this  rejoinder  was  held  a  departure  from  the 
bar,  which  allef^ed  a  devise  generally. 

Colourable  pleading  VIM  u  device  much  re- 
sorted to  in  the&e  days  in  writs  of  entry  in 
nature  of  an  assise,  in  assises  and  in  trespass. 
This  fiction  in  pleading  was  resorted  to  where 
defendants  did  not  like  to  trust  special  pointy 
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€f  defence  to  the  verdict  of  jurors;  sod  where 
by  a  rule  of  law,  such  special  points  amounted 
in  fact  to  nothing  more  ihan  the  general  issue, 
that  they  should  have  tlie  effect  of  taking  the 
cause  from  the  verdict  of  the  jury  to  the  judg- 
ment of  the  court,  but  the  defendaut  must 
plead  the  issue  in  the  usual  form. 

When  an  action  was  brought  against  a  party 
in  posseuiob  of  the  thing  in  question,  but  who 
had  not  the  complete  and  entire  property,  as 
in  the  case  of  a  tenant  by  courtesy  and  the 
remuBder-4iian,  he  might  pray  aid  of  such 
person  to  defend  the  suit,  if  judgment  had 
passed  against  the  tenant. 

A  very  frequent  practice  about  this  time 
was  that  of  depositing  deeds  in  the  hands  of  a 
third  party  to  await  some  particular  event;  and 
in  the  event  of  an  action  of  detinue  by  either 
of  the  parties  against  such  third  person,  he 
could  call  upon  the  other  party  to  the  agree- 
tuent  and  the  deposit,  that  the  re-delivery 
might  l>e  made  to  such  as  had  the  legal  right 
to  it,  whereby  the  defendaut  prayed  gamM" 
-ment  against  such  other  party  who  had  made 
the  deposit,  who  then,  under  the  name  of  the 
garnishee,  became  defendant  to  the  suit,  the 
first  defendant  being  considered  as  out  of 
«oort  by  the  garnishment. 

A  very  similar  proceeding  to  this  was  that 
of  inierpieader. 

When  a  person  clumed  a  seignory,  and  dis- 
trained and  avowed  for  rent,  or  brought  an 
action  for  the  disseisin,  the  tenant  might  plead 
kon  de  son  fee ^  that  is,  that  he  held  nothing  of 
the  person  who  clain»ed  the  seignory.  Such  a 
plea  was  an  admission  of  the  tenancy. 

A  person  on  whom  a  claim  was  made  i&  a 
judicial  proceeding,  whether  to  recover  a  seig- 
nory or  a  tenancy,  might  discltdm.  Then  the 
tenant  in  replevin  might  plead  to  the  avowry, 
non  ienent  de  codem,  &c.,  sed  easdem  acrat 
terrte  de  codem  tenere  omnino  deadvocae,  ei 
dkciatnat,  &c.  The  effect  of  which  was,  in  all 
actions  for  the  recovery  of  land,  that  the  de- 
mandant might  enter  upon  it  and  take  posses- 
sion. In  replevin,  however,  the  avowant  was 
obliged  to  bring  his  writ  of  right  sur  dis^ 
claimer. 

The  plea  of  disclaimer  was  an  abatement  of 
the  writ ;  so  was  those  of  nontenure  and  joint- 
tenancy.  The  plea  of  nontenure  had  a  very 
different  effect  from  that  before  treated  of,  for 
io  far  from  the  demandant  being  entitled  to 
enter  by  this  plea,  he  was  often  entirely  dis- 
appointed in  his  remedy,  for  if  he  could  not  find 
a  person  who  was  in  such  seisin  of  the  land  as 
to  be  a  legal  tenant  to  his  writ,  all  judicial  re- 
dress was  at  an  end. 

The  plea  ofjoini^^nanci/wtLS'ihai  ihe  tenant 
was  seised  of  ilie  land  as  joint-tenant  with  ^,, 
and  not  solely.  If  this  plea  went  uuly  as  to 
pai^t  of  the  land  the  demandant  might  abritige, 
as  it  was  called,  his  demand  as  to  thnt,  and  go 
on  with  the  action  for  the  remainder. 

The  common  replication  to  a  justification  in 
trespass  was,  de  son  iort  demesne,  or,  aa  it  was 
generally  called,  tie  injuria  sud  proprid.  Thia 
was  either  general  or  special ;  it  was  a  dcuiflil 


that  the  defehdailt  had  aueh  cause  as  be  alltfred 
for  doing  tls  trespass,  and  it  maintabed  tbst 
he  did  it  of  his  own  wrong. 

Where  two  or  more  |>ersons  were  eqaally  is- 
vested  with  a  right  as  ejtecutt»rs,  parceuort, 
and  the  like,  and  any  of  them  declined  tn^- 
ing  in  a  suit  that  was  thought  necessary  to  be 
brought,  the  course  the  others  were  to  take 
was  by  summuns  and  severancsn  This  might  be 
done  in  any  stage  of  the  proceedings.  As  soos 
as  either  of  the  plaintiffs  mB<le  default,  tlie 
other  prayed  a  sumuions  to  be  issued  agiunst 
him,  requiring  him  to  carry  on  the  suit  uritli 
the  plaintiff;  and  if  he  did  not  appear,  there 
was  an  award  that  the  otlier  plainiiff  might  go 
on  without  him. 

Nothing  can  display  tiie  curious  nicety  with 
which  pleaders  attende<l  to  this  science  thaa 
the  distinction  observed  between  the  fonat  a^ 
pleading  the 'same  thing  under  different  dr. 
cumstances,  or  in  different  parts  of  the  record. 
Of  differences  beiween  declarations  and  pleas, 
it  was  laid  down  as  a  rule  that  in  bar,  aad 
where  a  title  was  to  be  pleaded,  it  was  a<x 
sufficient  to  say  that  such  an  one  made  a  lesK 
or  gift  to  the  defendant,  but  it  should  be  stated 
that  such  an  one  was  seised,  and  bein^  m 
seised,  he  made  the  lease  or  gift ;  yot  in  a  writ 
or  declaration  it  was  enough  to  say  thai  he 
made  the  lease  or  gift,  without  suggesting  dm 
he  was  seised.  In  trespass,  if  a  person  jasti- 
fied  under  the  command  of  a  stranger,  he  wm 
required  to  shew  the  place  wliere  the  com- 
mand was  given  ;  but  this  was  not  requisite  \i 
he  were  a  servant  acting  under  the  cooimasd 
of  his  master.  One  who  justified  under  a  mle 
in  market  overt,  need  uot  shew  to  whom  the 
market  belonge<l;  but  it  was  required  of  a  per- 
son who  justified  by  reason  of  a  leec,  right  of 
common,  and  the  liae,  to  s^ew  to  whom  they 
belonged,  because  the  former  went  with  the 
land,  the  latter  not.  It  was  held,  that  pkas  to 
the  writ,  and  other  dilatory  pleas,  should  hr 
good  to  everg  common  intent,  because  they 
were  to  create  delay ;  and  so  if  they  might  l»« 
taken  two  ways,  they  should  be  taken  io  that 
which  was  most  against  the  party  plesdio? 
them ;  but  it  was  sufficient  for  a  plea  io  bar,  if 
it  was  good  to  a  common  intent :  a  dedanttoa 
was  requu^d  to  be  good  to  every  intent, 

U  the  pleading  was  defective  in  any  of  ihe 
foregoing  re(]uisites,  either  of  substance  or 
form,  the  adverse  party  might  demurs  that  ]^ 
according  to  the  words  of  the  entry,  disit  qusd 
ipse  ad  prtedictum  piacitum  preedicti  A.  moduei 
formd,  superiiis  pladtmtum  neeesse  non  ka^iy 
nee  per  legem  terra  teneter  respondere,  nnde 
pro  dffectu  suffieientis  responsionis  pr^dicti  A. 
in  h&c  parte  petit  judicium  et  damna  sud  ^tccs' 
siuue  transrressionis  preedietat  sibi  adjudieeri; 
or  if  the  demurrer  was  to  a  declaration,  dicit 
gubd  prtedioti^  materia  in  narratione  prssdktd 
conttnta  non  efi  suffieiens  in  lege  ne  actionem 
pr^edictam  -manutenendam,  undo  petit  judicium 
quhd  idem  h.ab  aetione  presdietd  habenddpnt- 
siudatur,  S^c,  Thus  the  conclusion  Of  a  de- 
murrer* varied  according  as  it  belonged  to  the 
pkintiff  or  defeudant  in  the  ( 
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As  unmndmmis  whaUy  applusd  to  iliote  de- 
fects which  arose  from  the  mt^rison  of  clerks, 
repleader  was  the  remedy  for  those  which 
were  comttnticd  by  the  party  himself,  or  his 
eouDsel.  For  instance,  if  a  traverse  were 
wron^  takeo,  an  issue  mis-joined,  or  trial  in  a 
wrong  cohftty,  in  short,  if  there,  was  any  defect 
that  would  prevent  the  merits  of  the  caune 
from  liein^f  tried  and  decided  upon  the  then 
state  of  the  pleadin  j^s. 

'1  be  year  Aooks  of  this  rei^n  were  muck 
more  cufNous  than  they  had  been  before,  and 
froia  them  all  the  points. of  law  then  discussed 
iu  the  Courts,  are  obtained. 

The  luw  irtatises  of  this  reign  are  those  of 
Fortescue,  of  Littleton,  and  the  abridgment  of 
StFSiham.  The  principal  work  of  Sir  John 
F»rteseue,  some  time  Chief  Justice  of  the 
King's  Bench,  and  also  Lord  Cliancellor  in  the 
reign  of  Henry  6,  was  his  treatise  ^'  De  Lau* 
dihtts  Legum  Angltm,^^  The  most  distin- 
guished lawyer  of  the  time  was,  however,  ^> 
Thtmss  Liitleton,  judge  of  the  Common  Pleas 
io  this  reign.  His  valuable  book  of  Tenures, 
which  was  addressed  to  his  son,  is  divided  into 
three  books,  the  first  upon  estates,  the  second 
upon  tekiures  and  services^  and  the  third  upon 
the  several  incklenu  and  couseqnences  of  te- 
uures,  &c.      It  has  been  said  of  Littleton^  that 


"his  excellence  consists  in  the  depth  of  his 
learntoir,  the  simplicity  of  hix  style,  and  tlio 
comprehensiveness  of  bis  thoughts."  Littleton 
died  in  the  21st  year  of  Cdtv«  IV.  Strat^atn'jt 
j/ibridgment  of  the  Levt  was  a  kiofi  of  digest, 
and  is  the  first  work  of  this  nature.  It  con- 
tains the  cases  Irom  the  teign  of  Edw.  I,  to  the 
end  of  that  of  Henry  VI,  many  of  which  are 
not  in  the  year  br>oks  of  tltoMe  reigns.  A  work 
entitled  **  Prouinciale,**  by  fVUlinm  lAndewtfod^ 
on  ecclesiastical  law,  was  also  written  abonl 
this  period* 

Probably  the  king's  attorney  was  the  only 
law  ofiicer  of  the  crown  until  this  reign.  In 
the  first  year  of  this  king  we  read  of  one  Ri- 
chard Fowler  made  solicitor  to  the  king,  and 
in  the  llth  year,  William  Husee  was  appointed 
*'  Ht4orn0tus  generalis  in  Anglia  cum  potestate 
deputandi  clericoset  officiarios  hub  se  in  qunliier» 
eungue  curiu  de  recordo."  This  is  the  first  men- 
tion of  the  attorney-general,  who,  at  this  time 
was  appointed  for  Ufe. 

In  the  common  Pleas  the  number  of  judges 
was  usually  five  or  six ;  in  the  King's  Bench 
four  or  fiv4).  In  the  first  Bd.  IV,  Markham,  the 
Chief  Justice,  had  170  marks  for  annual  pen- 
sion, 5/.  6ff.  6d,  for  his  Winter  robes,  and  the 
same  for  his  Whitsuntide  robes,  Justaformam 
cujusdem  actus  in  Parliamento,  18  Hen.  6. 


ATTORNEYS  TO  BE  ADMITI'ED, 
Easter  Term,  \S44, 
[Cvnvluded/rom  p,  260,  ante.] 


aUIBM  8  BBNCH. 


Clerk's  Name  and  Residence, 
Kirkpatrick,    Robert,    Cafenoeh,    Thornhill, 

Dumfries,  Scotland ;  l^iverpool 
Doyd.  John  Evan,   3,  Claremont   Square ; 

Cumberland  Terrace;  Kenton  Street 
Langion,  David,  the  Younger,  Clothworker's 

Hall;  and  Brighton 
Langford^  William*  78,  Blackfriar's Road;  and 

Maidstone 
Mules,  Horace  Vibart,  Honiton 
M'Rae,  James  Lay  ton,  3,  Upper  North  Phce  j 

Gray's  Inn  Road ;  and  Cranbrook 
Morrough,  John  Patrick,  6,  Warwick  Court* 

Gray's  Inn  ;  and  Lincoln's  Inn  Fields 
Morris,  William,  7»  Copthall  Conrt,  City 
Msssey,  John  Gibbs,  6,  Brunswick  Place,  Re- 

geot's  Park 
Meadotvs,  Sidney  Manvers,6,  Belle  Vue  Place, 

Mile  End  Roitd ;  and  Upper  Stamford  Street 
MouUden,  Stephen  Thomas,  Chester 
Mshtell,  Alexander   Houstoun,   Farringdon; 

Burton  Crescent 
Matthews,  WUltam,  the  younger.  Gloucester 
Martin,  Frederick,  4,  Arthur  Street,  Gray's 

Ion  Road ;  Liverpool 
Miller,  Waioughby,  19,  Shcrard  Street,  Gol- 
den Square 


To  whom  articled,  assigned,  Sfc, 
Henry  Jenkins,  the  younger,  Liverpool;  as- 
signed to  James  Robinson,  Liverpool 
Jonathan  R«  Powell,  Haverfordwest 

James  Sowton,  Great  James  Street ;  assigned 

to  Somers  Clarke,  Brighton 
jCbarles  Hoare,  Maidstone 

Philip  Mules,  Honiton 

Charles  Willis,  the  younger,  Cranbro<^ 

Henry  Williams,  Warwick  Court 

Charles  Condet),  Copthall  Court 
John  Cox,  Lincoln's  Inn  Fields 

Rolla  Roase>  Woodbridge  ;  assigned  to  D.  C« 

Meadows,  Woodbrid^e 
Charles  Potts,  Chester 
John  William  Wall,  Devizes 

William  Matthews,  the  Elder,  Gloucester 
John  Neale,  Liverpool 

James  Hughes,  Aberystwith 
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CUrk'i  Name  and  Rendence^ 
Nnne,  James,  14,  Upper  North  Place,  Oray's 

Inn  Road;  S,  Lynn;  Low. Brunswick  Place 
Needliaui,  Joseph.  4,  Bouverie  Street;  Ather- 

stone  ;  19,  Cobour^  Street,  Eustoo  Square ; 

and  Appleby 
Oldroyd,  Charles,  Dewsbury ;  and  Horbury 

Prior,  James  William,  6,  Great  Ormond  St.  i 

and  Camhridi^e 
Price,  George  Prytherich,  Llandilo 


Payn,  Anthonv  Freeman,  13,  Warwick  Court, 

f>orer ;  ami  Geori^e  Street,  Hampstead  Rd. 
Price,  Frederick,  Botton-le-Moor ;  andWi^an 
Puffh,  John  Devereux,  Wrexham ;  and  Mon- 

taf^ue  Terrace 
Price,  John,    30,  Bow  Lane,    Poplar;   and 

Shrewsbury 
Price,  James  Gilbert,  the  younger,   23,  Red 

Lion  Square  ;  HansiUow  Hall ;  Hereford ; 

and  Aberfiravenny 
Pasbley,  Heury,  8,  Bird's  Buildmgs,  Islington 

Green 
Price,  Richard  Ambrose,  13,  Bruton  Street; 

Bond  St,  i  and  9,  Maddox  St.,  Recent  St. 
Palmer,  Thomas  Hitch  en,  Thorpe,  Norfolk 
Pollard,  Georfl^e,  5,  West  Square,  Southwark ; 

and  5,  St.  Mary's  Square,  Lambeth 


To  whom  articled,  asiigned,  Sfc, 
Boyi  Aldhamp  Kmf^9  Lynn 

Henry  Power,  Atherstome 


William  Holt,    Horbury  ;  assigned  to  Join 

Greaves,  Dewshary  . 
Charles  Pestell  Harris,  Cambridge 

James  Wallace  Richard  Hall,  Ross ;  asii/pied 

to  William  W.  Smith,  Southampton  Street; 

to  J.  W.  R.  Hall,   Ross  ;  and  Leysoo  0. 

Letvis,  Llandilo 
Edward  Knocker,  Dover;  assigned  to  W:  H. 

Palmer,  Bedford  Row 
John  Lord,  Wigan 
John  Foulkes,  Wrexham 

John  William  Watson,  Shrewsbury 

Philip  Price,  Abergavenny 


John  Oxley,  Rotherham ;  awigned  toThomss 
B.  Young,  New  Inn 

James  Yaughan  Horne,  Denbigh ;  aasigned  Is 
Meahurn  Tatham,  24,  Lincoln's  Inn  Fieldi 

John  Risioflf  Staff*,  Norwich 

Thomas  Michael  ColvUle,  Macclesfield;  ii- 
signed  to  John  Lucas,  9,  Argyll  Street,  Re- 
gent Street 

John  Lucas,  9,  Argyll  Street,  Regent  Street 


George  Jay,  Norwich 
Hugh  Wallace,  Nantwich 


Plowright,    Edward  William,   25,  Michael's 

Place,  Brompton 
Pilgrim,  John,  the  younger,  Norwich 
Perrin,  Dudley  Josiah.  2,  Union  Place,  City 

Road ;  and  Winsford 
Palling,  Charles  James,  15,  Featherstone  Bull-    John  Cleave,  Hereford 

dings ;  and  Bognor 
Rae,  Joseph  John,  4,  Newington  Green 
Rawlins,  D.  Archibald  Dixon,  Market  Harbo- 

rough;  and  Leicester 


Roe>  John  Erasmus,  15,  Ladbroke  Terrace, 
Notting  Hill ;  and  Scarborough 

Rowland  Jonathan,  Berwick-upon-Tweed 

Rudd,  John,  43,  Arlington  Street,  Hampstead 
Road ;  and  Yarm 

Ready,  Charles,  48,  Swinton  Street ;  and  Yar- 
mouth 

Slack,  Fyson  William,  23,  Judd  Place  West, 
New  Road;  Cambridge;  and  Great  Or- 
mond Street 

Stuckey,  Wilson  Aylesbury,  7,  Mabledon 
Place  ;  and  Bloom»bury  Square, 

Sanders,  Samuel  Harford,  36,  Sidmoath  Street, 
Regent's  Square ;  and  Exeter 

Smith,  Joseph  Coliman,  7,  Kennington  Place ; 
11,  Kennini^ton  Cross ;  and  Homcastle 

Scatcherd,  Watson,  8,  Ely  Place ;  and  Morley 

Simpson,  Richard,  the  younger,  Derby  • 

Scholefield,  Richard,  York  ^ 

Shaw,  John,  Circus  House,  Greenwich ;  and 
Tamworth 

Smart,  David,  38,  Tottenham  Street,  Fitzroy 

.  Square 

Sidney,  Algernon,  58,  High  Street,  Camden 
Town 


Daniel  James  Lee,  Bedford  Row 

Samuel  Munkley  South,  Market  Harboroagb; 

assigned  to  Thomas  Ingram,  and  T.  IngruB. 

the  yr.,  Leicester  &  Market  Harborough 
William  Edward  Woodall,  Scarborough 


Clement  Pattison,  Berwick-upon-Tweed 
William  Fawcett,  Yarm ;   assigned  to  Heory 

Hill,  Verulam  Buildings 
John  Lewis,  Lewes 

Charles  Pestell  Harris,  Cambridge ;  unpti 
to  William  Sharpe,  Bedford  Row 

Thomas  Turner  A'Beckett,  Golden  Square 

Ralph  Sanders,  Exeter 

Henry  Sellwood,  Homcastle 

William  Battye  and  Co.,  Birstal 
William  Slater,  Manchester 
Robert  Hennr  Anderson,  York 
Felix  John  Hamel,  Tamworth 

Robert  H.  Jones,  Wrexham ;  assigned  to  Tho- 
mas M.  Wilkin,  Bartholomew  Close 

Sir  William  Robert  Sydney,  Boom  Brid^ 
Lodfl'e,  Berks ;  assigned  to  John  Bof^cn* 
40,  Jermyn  Street,  St.  James's 


Attorneys  tobendmitted.  28i> 

Clerk*»  Name  and  Retidence,  To  whom  articled,  tuifgned,  4*^. 

Sealer,  Charles  Henry,  9,  Belle  Yue,  Clifton ;    Jeremiah  Osborne,  Bristol ;  assigned  to  Ricb- 

7,  Amptoo  Street,  Gray's  Inn  Road;  11,        ard  B.  Ward,  Bristol 

Jermyn  St.,  St.  James's ;  and  2,  Frederick 

Place,  Oray^s  Inn  Road. 
Sioltb,  William,  North  Street,  Poplar  Thomas  Fletcher  Robinson,  13,  Tokenhouse 

Yard. 
Smith,  Francis,  Highgfate  ;  and  Furnival's  Inn    Thomas  Smith,  15,  Famival's  Inn 
i^mitb,  Charles,  41,  Orrat  James  Street,  Bed-    Richard  Hunter,  9,  Nei?  Square,  Lincoln's 

ford  Row ;  and  57,  Harley  Street,  Cayendish        Inn 

Square 
Score,  George,  the  younger,  8,  Euston  Grore,    George  Score,  the  elder.  Quality  Court. 

Easton   Square;  and  Dudmaston    House, 

King's  Road,  Chelsea 
Tsfler,  FiU  Henry,  66,  George  Street,  New    Frederick  Dowding,  Bath 

Rosd ;  and  Bath 
Taylor,   Henry  Carew,    15,  Everett  Street,    George  Carew,  Lincoln's  Inn  Fields 

Brunswick  Square 
Tbompsoo,  John  Mawlen,  5,  White  Hart  Court,    John  Atkins,  White  Hart  Court 

Lombard  Street;  King  Square ;  and  Presi- 
dent Street,  East 
Thomas,  Joaiah  Tucker,  27,  Thavies  Inn ;  and    William  Rogers,  Carmarthen ;    assigned    to 

Lampeter  John  Lloyd,  Lmrapeter 

Tyscke,  James  Pellowe,  2,  Frederick's  Place,    F.  Ridout  Ward,  Bristol 

Gray's  Inn  Road ;  and  Millman  Street 
Thompson,  John  Fisher,  3,  Sidmouth  Place ;    Joseph  Tliompson,  Workington ;  assigned  to 

•nd  Whitehaven  Henry  Perry,  Whitehaven 

Underwood,  Henry,  Hereford  George  Masefield,  Ledbury ;  assigned  to  Thos. 

Evans,  Hereford 
Weatherhead,  John  Edmund,  5,  Myddleton    Hugh  R.  Evans,  the  younger,  Ely 

Square ;  and  Ely 
Wilkinson,  Henry  Charles,  York  William  Hirst,  Boroughbridge ;    assigned  to 

C.  J.  Newstead,  York 
Walker,  Thomas,  Cockermoulh  Joseph  Briggs  Dickson,  Preston ;  assigned  to 

R.  Bensor,  Cockermoulh 
W^Hisms,  John,  the  younger,  Ludlow ;  and    John  Williams,  the  elder,  Ludlow 

Howard  Street,  Strand 
Whitworth,  Barratt,  3,  Acton  Place,  Kingaland    John  Whitworth,  Manchester 

Road ;  and  Manchester 
Whiston,  Henry  Wilmot,  Derby  William  Whiston,  Derby 

WitsoD,  Isaac,  9,  Staple  Inn ;  and  4,  Fitzroy    Simon  Ewart,  Carlisle 

Terrace,  Kentish  Town 
Wood,  Richard,  18,  Henrietta  Street,  Bruna-    Evan  Williams,  Rhayader 

wick  Squsu^ ;  and  Rhayader 
Wsring,  Richard,  Luton  Edward  Chilwell  Williamson,  Luton 

Ward,  William,  Gloucester  Charles  Parker,  Gloucester 

Yeomans,  John,  the  younger,  9,  Great  James    John  Dixon,  Sheffield 

Street;  and  Sheffield 

To  he  added  to  the  Ustpurntant  to  Judged  orden. 

Addenbroke,   Henry,   38,   Sidmouth  Street,  Charles  Bedford,  Worcester 

Gray's  Inn  Road  ;  and  Worcester 

Hasell,  William,  17,  Surrey  Street,  Strand;  John  Bubb,  Cheltenham 

Cbeltenhaai 

Jackson,  John  Thomas  Dodd,  Wellington  John  Richards,  the  younger,  Reading,  assigned 

to  William  Burridge,  Wellington 

Kirkman,  John  James,  King  William  Street ;  John  Kirkman,  King  William  Street 

snd  Stockwell  Green 

Meadows,  Augustus.  7»  Ampton  Street,  Gray's  Daniel  Charles  Meadows,  Woodbridge 

Inn  Road ;  and  Woodbridge 

Royle,  Charies  Veinon,  (]he»ter  Edward  Cunnah,  Chester 

ShUton,  Samuel  Richard  Parr,  Nottingham  C.  D'Aubigney  Shilton,    Nottingham;    ana 

.    •*.  ,      ,    «    «       ^  Southwell 

Thomas,  Frederick  Richard,  3,  Fen  Court,  Richard  Thomas,  Fen  Court 

Fenchurcb  Street 

Woodward,  Joseph,  43,  Gower  Place,  Euston  Edmund  Wells  Oldaker,  Pershore 

Square ;  Conduit  Street 

York,  Josias  Bull,  30,  Rathbone  Place  j^hn  Clarke,  Coleshill 
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Examination  Honours  and  DUtinctions,'^Profesnonal  lAsfs. 


EXAMINATION  HONOURS  AND 
DISTINCTIONS. 

To  the  Editor  of  the  L^gnl  Observer. 

Sir, 

It  it  with  regret  I  perceive  so  rowiy  KenlLeroen 
oon«taQCly  endeavoHrioir  to  satisff  the  extwi- 
ners  (fhroa^h  the  medium  of  your  journal)  of 
the  expediency  of  "  honours  and  distinctions" 
bein^  awarded  at  the  future  exiaminations.  It 
would,  1  feel  assured,  be  more  for  the  benefit 
of  those  gentlemen,  as  also  of  their  fellow-stu 
dents,  did  they  use  their  interest  io  ehdesvour- 
in^  to  establish  societies  for  mutual  improve- 
ment, instead  of  proposinij:  a  system  which 
would  not  possibly  be  of  the  least  benefit, 
whilst  the  system  of  "  cramming"  is  so  much 
resorted  to.  Its  only  effect,  (as  your  corrres- 
pondeiit  ''  One  of  the  many  forthcominsf  can- 
didates") observes,  would  be  to  create  discord 
amont^  the  profession. 

No  one  can  doubt  thit  a  system  r>f  cramming 
exists,  and  admitting  that,  they  must  be  aware 
that  that  system  ha*  been  caused  (or  if  not 
caused,  it  has  been  more  oft^n  resorted  to)  by 
the  iuiitittttion  of  the  examination,  ami  it  k 
therefore  reasonable  to  suppose  tliat  this  sy.^- 
tem  would  be  carried  r4>  a  %xt»Mtr  extent  and 
adopted  by  three-fourths  of  the  articled  clcrk»' 
applying  for  adottssion,  was  aay  distinction 
whatever  ma^ie  on  a  candidate's  admission;  and 
the  result  would  be,  that  one  half  of  the  eea^ 
tlemen  admitted  wo«ild  be  altogether  deficient 
of  some  ie}(al  knowledge. 

The  Examiners  must  be  aware  that  many 
gentlemen,  on  tlie  expiration  of  their  articles, 
remain  in  the  office  of  the  solicitors  to  whom 
they  were  articled,  as  mantging  clerks.  Would 
it  therefore  be  fair  to  class  these  gentiemeo 
with  those  nppttjing  to  be  admitted  im  mediately 
on  the  expiration  ofthtir  articles  t  The  former 
having  had  doudle  the  0|)portunities  of  the 
latter  of  acquiring  practical  knowledge. 

With  regard  to  the  remark  of  "  One  of  the 
many  forthcoming  candidates,"  that  the  course 
pointed  out  by  \  "  Future  candidate,"  and 
supported  by  *•  A  subscriber,"  wotild  be  pro- 
ductive of  much  ill-consequences,  inasmuch  as 
an  articled  clerk  would  be  unable  to  know 
what  course  of  reailing  the  Examiners  hnd  di- 
rected, without  the  Incorporated  Society  sent  a 
letter  addressed  to  every  meml>er  of  the  pro. 
fi'ssion  with  the  course  prescribed  for  their 
articled  elerks,  I  camiot  perceive,  even  ad- 
mitting that  to  be  the  only  course  which  could 
be  adopted  to  gtve  the  necessary  information, 
how  such  a  measure  could  he  productive  of 
any  ill  consequence  >  it  might  be  attended  with 
a  tittle  inconvenience,  but  it  should  be  remem- 
bered at  the  same  time,  that  if  of  any  impor- 
tance to  the  parties  who  would  be  affected 
thereby,  it  should  not  be  set  aside  on  account 
of  any  trifling  inconvenieoce  whicli  «ugfat 
arise  in  fully  carrying  out  the  proposition. 

A  Subscriber. 


MASTERS  £XTRAORDINARV  IN  CHAN- 
CERY. 

Firom  Dee,  2(Uk,  1643,  to  Jan,  19^1,  1814,  both 
mcl^uive,  Wit/k  dmU»  vA«m  gazrttei. 

Bird,  George  Adam,  Kiddermiaster,  Worcester. 
Jan.  5. 

Brown,  Williaa  Henry,  Chester.    Jan.  5 

Millett,  John  Nicholas  Richards*  Pensance,  Cora- 

walL    Jim.  12. 
Verity,  George  Hamilton,  Bridgend,  Ghiiaorgin. 

Jan.  16. 

Webster,  George,  Liverpool,  Lancaster.    Jao.  5. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

Frmn  Dec.  26M,  1843,  to  Jan.  19/A,  1844,  hotk 
inctuswe,  with  dates  when  gazetted, 

Barrow,  R.  B.,  and  Henry  Falkner,  Attoroeys  ud 
Solicitors.  Southwell,  Notts.    Jan.  5. 

3ower,  Thomas  Holme,  aad  Charka  Back,  4(). 
Chancery  Lane^  Attom^s  and  SoUdton. 
Jan.  12. 

KoQgh,  Thomas  Harley,  nod  Edw«rd  Ssxton, 
Attorneys,  Solicitors,  ami  Coaveytacm, 
Shrewsbury,  Salop.    Jan.  9. 

Olderithaw,  Robert,  and  AViUiam  Watson  Otdrr- 
sliaw,  Attorneys  and  Solicitors,  IsUnguw,  and 
King's  Anna  Yard,  London.    Jan-  6. 

Rondall,  Richard,  and  John  S.  Eldridge,  Sooth- 
ampton,  Attorneys,  Solicitors,  and  Coovcr- 
ancers.    Jan.  2. 

Tenney,  John  Thomas,  and  Edward  Sidebottom, 
Attonteys  and  Solicitors,  Kingston- upon* 
Hall.    Jan.«. 

Thompson,  Thomas,  and  John  W.  Thompson, 
Lancaster,  Attorneys  and  Solicitors.  Jan.  ID. 

Walker,  Joshua,  and  John  Caohffe,  ju.n.,  Prestoo, 
Lancaster,  Attorneys  and  Solicitors.    Jan.  *l 

Wartnaby,  Henry,  Christopher  Edvard  Dam|rtrr. 
and  Richard  Austwick  Westbrook,  AttorocTS 
and  Solicitors,  (so  far  as  regards  Christopber 
Edward  Dampier,)  Ware,  Hertford.  Dec.  '26. 


BANKRUPTCIES  SUPERSEDED. 

Frmn  Dec.  2(^th,  1843,  to  Jan.  19M,   1844,  Mk 
incituiiVf  with  data  when  gazetted. 

Collins,  Daniel,  Bennett's  Place,  Pollard's  Row, 
Bethnell  Green,  Middlesex,  Silk  Manufscta- 
rer  and  Machine  Maker.    Dec.  29. 

Gorton,  William,  Gutter  Lane,  Cbeapaide,  Loa- 
don.  Fishmonger  and  Proviaion  JUefcbaat. 
Jan.  9. 

Harwood,  John,  and  Frederick  Harwood,  26, 
Fanchurch  Street,  Stationers.    Jan.  16. 

Howe.  John,  Sheffield,  York,  Table  Knife  ftlami- 
facturer.     Jan.  19. 

Kidd,  John,  Kendal,  Westmoreland,  Grocer  sod 
Dealer  in  Porter.    Jan.  16. 

Phillips,  John,  Pinner's  Hall  Court,  Old  Broad 
Street,  London,  Tailor  and  Draper.    Dec.  29. 


BankrMpU, 
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BANKRUPTS. 

Fr»m  Dec.  26th  184.-^,    to  Jan.   19M,  1844»  both 
tHchmve^  wUk  date$  when  gaueiled. 

Armfield,  William ,  Nortbamptnn»  Draper.    Bel- 
eher,  Off.  Ass.;  Smith,  BtiUord  Row.  Jan.  12. 
Ashton»  James,  Lirerpool,  Mannfactaring  Che- 
mist and  Painter.    Morgwny  Off.  Asa. ;  Dodge^ 
Pemberton  Buildiofrs,  Fenwick  Street,  Liver- 
pool ;  Brid^er  Sc  Co.,  32,   Piosbary  Circus, 
London.    Jan.  12. 
Baker,  William,  Lower  Grosveoor  Street,  Bond 
Street,  Surgeon  and  Apothecarf.Jbibua^,  Off. 
Ass.;    Lloyd,  Great  James  Street,   Bedford 
Row.    Jan.  16. 
Baylis,    Joseph,    High  Street,  Deritend,  AstOD 
juzti     Birmiogbam»   Warwick,     Victualler. 
BittUtton,  Off.  Ass. ;  Chilton  &  Co.,  Chancery 
Lane;  Btnatm^  Birmingham.    Jan.  2. 
Bearup,  William,   Newcastle-upon-Tyne,  Joiner 
and  Builder.       Baker ^  Off.  Ass.;    Lamhert, 
Dean  Street^  Newcastle-upon-Tyne.  Jan.  19. 
Beotlcy,  Thomas,   Ecdestoo,    Lancaster,  Calrco 
Printer.       Turner,  Off.  Ass.;    Evant,  Com- 
merce Court,  Liverpool ;  ^Icoch  &  Co.,  Burn- 
ley ;  Messrs.  Bennett <,  Princes  Street,  Man- 
chester.    Jan.  19. 
Berkeley,  Wiltiaro,  Union  Wharf,  Narrow  Street, 
Lifnefaouee,  Middlesex,  Coal  Merchant.  Tut- 
fuand.  Off.  Ass. ;  Jordetan,  2,  Saint  Mary-at- 
HiU.     Dec.  26. 
BUzdell,  Alexander,  34,   Upper  Charlotte  Street* 
Fitzruy  Square,   Harp   Maker.      Green^  Off. 
Ass.  ;  i  Beckett  &.  Co.,  Golden  Square.  Jan.  9. 
Bobotbam,  Thomas,  of  the  Owen  Glendower,  Pub- 
lic-house,  Aldersgate,    Licensed     Victualler. 
j^Uager,   <  *ff.    Ass.  ;    BuchoMon^    Basinghall 
Street.    Jan.  12. 
Bridge,  George  Cotton,  Maldon,  Essex,  Grocer. 
Groom,  Off.  Ass. ;  Stevens  &  Co.,  6,   Queen 
Street,  Cheapside.    Jan.  9. 
Bromley,  WiOiam,  Oray^s  Inn  Square,  Gray's 
Ion,  Scrirener.  Turquand,  Off.   Ass.;  IVilde 
&  Co.,  College  Hill.    Jan.  16. 
Carter,  WUinm  Clmde,  Aahford,  Kent,  Druggist. 
Jacking  ton.  Off.  Ass. ;  Mannings  30,  Craven 
Street,  Strand.     Dec.  29. 
CbaDiberUin,  William,  Peckham,  Surrey,  Linen 
Draper.     Pennetl,  Off.  Ass.;  SoU  &  Co.,  Al- 
derman bury.     Dec.  26. 
Clarke,  Caleb,  Banbury,  Oxford,  Linen   Draper 
and  Hosier.    Whitmure,  Off.  Ass. ;  Sole  &  Co., 
Aldermanbury,  London.    Jan.  9. 
Cooke,    Michael,    Eresbam,    Worcester,    Hotel 
Keeper.     Valpy,  Off.  Ass. ;  Cheek,   Eresbam. 
Jan.  5. 
Cook»  Samuel,  Dndle}',  Worcester,  Draper.  Valpy, 
Off.  Asa.;  Bourne  &  Co.,  Dudley.     Dec.  29. 
Cornish,  John,  Bridport,    Dorset,    Painter    and 
Glaaier.  Herttel,  Off.  As». ;  Nicheletts,  Brid- 
port; Brace,  24,  Surrey  Street,  StrMul,  Mid- 
dlesex; Sfgdim,  Exeter.    Dec.  26. 
Croft,  WillkuD,    Phillip    Masters,    Bull's-head, 
Great  WindmaU  Street^  Middiesez,  Victualler. 
FoUeft^  Off.  Ass.;   Uelder,    Clement's    Inn. 
Jan.  b, 
Dobson,  John,  Old  Grard  Lane,  Ratdiff  High- 
way,   Middlesex,  Ship  Carpenter.      Alaager, 
Off.  Ass. ;  HMghe§  &  Co.,  IJ,  Bncklersbury. 
Dec.  2«. 
Doonett,  WilUan,  Maftcbester,  Laocasltf,  Com- 
ssisaioD   Agent    and    Auctioneer.      Stanway^ 
Off.   Ass.  ;  Gregory   &   Co.,    Bedford    Row ; 
(Utoper,  Brown  Street,  Manchester.    Jan.  9. 


Dyke,  Moses,  Jamee,  Romsey,  HanU,  Inn  Keeper. 
Groham,  Off.  Ass. ;  Curtiei,  Romsey  i  Bower 
&,  Co.,  46,  Chancery  Lane.    Jan.  16. 
Easthope,   William,  Shrewsbary,  Salop,  White- 
smith.   Christie,  Off.  Ass.;  Newman^  A\  Lin- 
coln's  I  on     Fields;     Garbett,     Wellington; 
Hodgeem,  Birmingham.    Jan.  9. 
Eraos,  Eran,  Llangnrdime,    near    Carmarthen, 
Draper  and  Shop  Keeper.      Acraman,   Off. 
Ass.;  Clarke  &  Co.,  Broad  Street,  Bristol. 
Jan.  9. 
Evershcd,  Richard,  Pulborough,  Sussex.  Timber 
Mercbaot.     GraiUm,  Off.  Ass.;  Hill  Si  Co., 
Throgmorton    Street;    JDaintrey,  Pet  worth. 
Dec.  20. 
FuUcr,  William,  Cotton  Street,  PopUr,  Middlesex, 
Cod  Merchant     IThitmore,  Off.  Ass.;  TW- 
•lar,  8,  Mount    Place,  Whitechapel    Road. 
Jan.  5. 
Hall,  Michael,  Sloke  Golding,  Leicester,  Farmer 
and   Medicine  Vender.    Christie,  Off.  Ass. ; 
Jerw,   Hinkley;    Reece,    New  Street,  Bir* 
mingham.    Dec.  26. 
Hancock,    Thomaa,    Canterbury,     Coach-smith. 
Belcher,  Off.  Ass. ;  Richardeon  &  Co.,  Bedford 
Row  ;  Sankey  &  Co.,  Canterbury.     Dec.  26. 
Hickinhottoni,  George,  Burbage,  Leicester,  Baker 
and  Grooer.     Vaipy,  Off.  Asa. ;  Jamis,  Hink- 
ley; Rr^r^,  New  Street,  Birmingham.  Dec.  26. 
HodMB,  Edward,  Tbraplson,  Northampton,  Linen 
Draper.    Johuw,  Off.  Ass.;  Sole  &  Co.,  Al- 
dermanbnry.    Jan.  16. 
Holden,  James,  Morniogton  Crescent,  Hampatead 
Road,  Middlesex,  Bnilder.  Cra*a»i,  Off.  Ass.; 
Jmm«,  Church  Court.     Dec.  26. 
Holdswortb,  George,  Salterley  MiU,  Nortbouram, 
Halifax,  York,  Worsted  Spinner  and  Majiu, 
factarer.  Freeman,  Off.  Aas.  ;  Bminett  &  Co., 
BJoorosbury  Square  ;  Messrs.  jikaander,  Ha- 
lifax ;  Courtney,  Leeds.    Jan.  2. 
Jenkins,  John,  II,  Symonds  Street,  St.   Luke, 
Chelsea,  Middlesex,  Cow-keeper  and  Milk- 
man.     Johnson^  Off.  Ass.;    Dickenson^    St. 
Martin's  Place,  Charing  Cross.     Dec.  26. 
KoiU,  John  Chamberlain,  Gloucester,  Tailor,  Ba- 
ker and   Confectioner.      Hntton,  Off,  Ass. ; 
Smallkridge,  Gloucester.    Jan.  16. 
Lewis,  William,  the  younger,  Axbridge,  Somerset, 
Baker  and  Cornfactor.     Hutton,  Off.  Ass. ; 
Robins  &  Co.,  Wells,  Somerset.    Jan.  19. 
Morris,  Thomas,  Badajos  Cottages,  and  Salamanca 
Place,  Hertford  Road,  and  Mortimer  Road, 
De  Beauroir  Square,  Hackney,    Middlesex, 
Builder.     Turquand,  Off.  Ass.;  Trott,  Crowu 
Court,  ThreadoeedJe  Street.    Dec.  26. 
Newton,  George,  Seabam  Harbour,  Durham,  Ho- 
sier and  Potter.     Baker,  Off.  Ass.;    Chaier, 
Newcastle-upon-Tyne;    Forster,     Newcastle- 
upon-TYoe.    Jan.  5« 
Newton,  Joseph,  Wolverhampton,  Stafford,  Lock- 
smith.    Bittleston,  Off.  Ass. ;  SmallwooU,  Bir- 
mingham.    Dec.  26. 
Niflholsou,  Donald,  Castle  Street,  Liverpool,  Laor 
caster,  HaUer.     Turner,  Off.  Asa. ;  Pritchard, 
9,  SUple  Inn,  Middlesex  3  Uime,  5,  Bruns- 
wick Buildings,  Brunswick  Street,  Liverpool. 
Jan.  2. 
Orbell,  Henry,  Romford,  Essex,  VictoaUcr.  Groom, 
Off.  Ass.  t  F/ower,  Romford ;  Gadsde*  k  Co., 
14,  Fnrnivara  Inn.    Jan.  9. 
Peters,  Frederick,  Manchester,  Lancaster,  Wine 
and  Spirit    MercbanL       Hobsou,  Off.   Ass.; 
Bennett,  Princess  Street,  Manchester.   Jan.  5. 
Phillipi,   GeoiTge,  Leicester,  late  an  Inn -keeper. 
Bittleston,    Off.    Ass.;      Henderson,    Mansell 
Street,  Goodmsn's  fields.    Jan.  16. 
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Piggott,  James,  the  younger,  Richmond,  Surrey, 
Cahioet  Maker  and  Upholsterer.  jiUager^ 
Off.  Ass. ;  Broum  &  Co.,  Commercial  Cham- 
bers, Mincing  Lane.    Jan.  16. 

Powell,  Charles,  CoFenlry,  Watch  Manufacturer. 
Valpf^,  Off.  Ass. ;  RoyU,  Coventry.    Dec.  29. 

Pringle,  William,  Morpeth,  Northumberland,  Car- 
rier and  Com  Merchant.  Baker^  Off.  Ass. ; 
Buskby^  Alnwick;  Cow  &  Co.,  33,  Poultry. 
London.    Dec.  26. 

Pughe,  Evan,  Everton,  near  Liverpool,  Tailor  and 
Draper.  CcMewve,  Off.  Ass. ;  Nime,  5,  Bruns- 
wick Buildings,  Brunswick  Street,  Liverpool ; 
Chetter  &  Co.,  Staple  Inn,  London,    Dec.  29. 

Reaveley,  John,  Hammond's  Wharf,  Qoeenbithe, 
Paper  Commission  Agent.  Gretn,  Off«  Ass. ; 
Cooper t  Old  Cavendish  Street.    Jan.  19. 

Redshaw,  Thomas,  Bourn,  Lincoln,  Saddler  and 
Harness  Maker.  fFhitmore,  Off.  Ass. ;  Tkamp- 
ion,  Stamford ;  Gem  &  Co.,  Waterloo  Street, 
Birmingham.    Dec.  29. 

Roe,  Charles  Bassett,  and  Thomas  John  Blach- 
ford,  Newport,  Isle  of  Wight,  Bankers.  Fhi- 
lett.  Off.  Ass. ;  Fotter  &  Co.,  28,  John  Street, 
Bedford  Row ;  SeweU,  Newport,  Isle  of 
Wight.    Jan.  9. 

Sanders,  Thomas,  Ramsgate,  Kent,  Shoe  Maker. 
LacJUngtoHf  Off.  Ass. ;  FemUng  &  Co.,  Token- 
house-yard.    Jan.  5. 

Scott,  Archibald,  6,  Cambridge  Street,  Golden 
Square,  Westminster,  Auctioneer  and  Ap- 
praiser. Oreen,  Off.  Ass.;  Davis  &,  Co., 
Warwick  Street,  Recent  Street.    Jan.  9. 

Sherwood,  John,  99,  Wood  Street,  Cheapside, 
Stationer.  Edwards,  Off.  Ass. ;  Harmon,  6, 
Earl  Street,  Blackfriars.    Jan.  9. 

Slesinger,  Henry,  and  Joseph  Slesinger,  Cateaton 
Street,  London,  Warehousemen  and  Impor- 
ters of  Toys.  Edwards,  Off.  Ass. ;  Spyer,  30, 
Broad  Street  Buildings,  City.    Jan.  16, 

Smith,  Benjamin,  Tipton,  Stafford,  Grocer  and 
Baker.  Christie,  Off.  Ass. ;  Moiteram  6l  Co., 
Bennett's  Hill,  Birmingham.    Jan.  2. 

Smith,  George,  Northampton,  Carpenter  and, 
Builder.  Lackmgton,  Off.  Ass.  ;  Wright, 
New  Inn.    Jan.  9. 

Southgate,  Htnry,  and  William  Millar  Robertson, 
22,  Fleet  Street,  Auctioneers.  Turquand,  Off. 
Ass.;  Goddard,  Wood  Street,  Cheapside. 
Jan.  12. 

Sproule,  James,  Liverpool,  Wine  Mercbant.  Bird, 
Off.  Ass. ;  Gregory  &  Co.,  Bedford  Row ;  Ro- 
gerscn  &  Co.,  Adelaide  Buildings,  Liverpool. 
Jan.  12. 

Stevens,  Robert,  32  and  33,  New  Cut,  Lambeth, 
Surry,  Dealer  in  China,  Glass,  and  Earthen- 
ware. Belcher,  Off.  Ass.;  Tttmer  &  Co., 
Basing  Lane,  London.    Jan.  2. 

Stokes,  John  Mar^h  Edward,  St.  Albans,  Herts, 
Gas  Contractor,  Coal  and  Coke  Merchant. 
Petmell,  Off.  Ass. ;  Stevens  &  Co.,  ti,  Queen 
Street,  Cheapside.    Jan.  5. 

Sweeny,  Charles  Stewart,  1,  Albion  Place,  Hyde 
Park  Square,  Apothecary  and  Dealer  in  Me- 
dicine. FoUett,  Off.  Ass. ;  Mawe,  New 
Bridge  Street.    Jan.  16. 

Thompson,  Robert,  Strood,  Kent,  Draper.  Ed- 
wards, Off.  Ass. ;  Cattlin,  39,  Ely  Place,  Hol- 
born.    Dec.  26. 

Thompson,  William,  Newcastle-upon-Tyne,  Mer- 
chant, and  Commission  Agent.  Ba/ker,  Off, 
Ass. ;  Watson,  Newcastle  upon-Tyne  ;  Shield 
&  Co.,  Queen  Street,  Cheapside.  London. 
Dec.  29. 


Tootell,  Frederick,  Edgewmre,  Middlesex,  Dealer 
in  Hay  and  Com.  Groom,  Off.  Ass.;  Rskm- 
son,  17,  Orchard  Street,  Portman  Square. 
Jan.  12. 

Turner,  Hewitt  Pyah,  Middleton  Street,  Cletken- 
well,  Middlesex,  Painted  Blaise  Manufacturer. 
Graham,  Off.  Ass.;  Taylor  Sl  Co.,  Great 
James  Street.    Jan.  2. 

Turner,  James,  Honduras  House,  Grange  Place, 
Holton,  Middlesex,  Cabinet  Maker  and  Up- 
holsterer. PetmeU,  Off.  Asa.;  Wirt  &  Co,, 
St  Swithin*s  Lane.    Jan.  9. 

Vine,  Thomas  Walter,  80^  Peerless  Row,  City 
Road,  Middlesex,  Carpenter  and  Builder. 
Pefmell,  Off,  Ass.;  Watum  di  Co,,  b.  Falcon 
Square,  London.     Dec.  29. 

Walker,  John,  Wheaton  Ashton,  Stafford,  Machioe 
Maker.  Whitmore,  Off.  Ass.  i  7\smer,  Soli- 
citor ;  Smith,  Waterloo  Street,  Birmingham. 
Jan.  5. 

Webb,  Charles,  Oxford,  Apothecary.  Edwards, 
Off,  Ass.;  Cook  &  Co.,  1,  New  Inn,  Strasd. 
Dec.  26. 

Wells,  Anthony,  Weckfbrd,  RSsex,  Surgeon  and 
Apothecaiy.  Whitmore,  Off.  Ass. ;  LasKhert^ 
4,  Raymond's  Buildings,  Gray's  Inn.  Dec  26. 

Wheatley,  John,  Kennington  Cross,  Lambeth, 
Surry,  Livery  Stable  Keeper,  and  Coach  Pro- 
prietor. Green,  Off.  Ass.;  Harpwr^  Kennio|- 
ton  Cross.    Jan.  2. 

Wolland,  John,  and  William  WoUand,  Exeter, 
and  also  of  Powderham,  Devon,  Tonien  and 
Timber  Merchants.  Hemanum,  Off.  Ass.; 
Stogdon,  Exeter ;  KeddeU  &  Co.,  34,  Uaie 
Street,  London.     Dec.  29. 

Wood,  William,  and  Henry  Port,  Burton-apoo* 
Trent,  Stafford,  Screw  Manufacturers.  Whit- 
more, Off.  Ass.;  Messrs.  Richardsom,  Burios 
upon-Trent.    Jan.  2. 


PRICES  OF  STOCKS. 


Tuesday,  23rdJamuay,  1844. 

Rank  Stock  dividends,  7  per  dent  -  193  a  4ad|a4 
3  per  cent.  Reduced  Annuities  -    -     -    -  **8  a  /J 

3  per  cent.  Consols  Annuities  -    •*    -    97  ale} 
3  percent.  Annuities,  1726  -    -----    96i 

3^  per  cent.  Reduced  Annuities  -  1C3  a  2}  a  3 
New  Zi  per  cent.  Reduced  Anns.  -  102  a  1{  a '.'  a  1^ 
Long  Annuities,  expire  5th  Jan.  1860  -  12^^  a  ^ 
Annuities  for  30  years,  expire  lOth  Oct. 

1859 12^*1 

Annuities  for  30  years,  expire  5th  Jan., 

1860 I2^aia^9^ 

Annuities  for  30  years,  expire  5th  Jan., 

1880 2li 

India  Stock,  I Oi  per  cent.,  -  *  -  276fa6a7 
Ditto  Bonds,  under  lOQO/.,  -  -  82«.  a  80«.  pm. 
South  Sea  New  Annuities,  div.  3  per  cent.  -  ^^ 
Bank  Stock  for  acct.,  27th  Feb.,  1844  •  \$H  a  4 
3  per  cent.  Consols,  for  account,  27  Feb. 

O7iaia70i 
Exchequer  Bills : — 

1000/.  at  lid,  -    65«.  a  7s,  a  Bs,  pm.,  l^d.  6j«. 
a  7s,  a  Us.  pm. 

500/.  at  1  i</.     -    65«.  a  7s.  a  8«. pm.,  ^d, 65s, 
a  7s.  a  Hi.  pni. 

Small,  at  \\d.  •    65«.  a  7s,  a  8i.  pm.,  \id.biM, 
a7f.  attf.pB. 


Sfie  iLegal  ®bj5er)ier* 


SATURDAY,  FEBRUARY  3,  1844. 


'■■  '.  '  ■"  Qnod magis sd  Nos 

Ctftio«t,  et  n««cire  maluiD  <Mt,  agiUiram. 


HORAT. 


•THE  OPENING  OF  PARLIAMENT. 


Anothsr  Session  of  Parliament  has  now 
commenced,  and  in  another  part  of  this 
number  will  be  found  some  allusion  to  that 
part  of  its  proceedings  which  more  imme- 
diately concerns  our  readers:  and  truly, 
this  of  late  years  has  not  been  inconsidera- 
ble, either  in  extent  or  importance.  It 
will  be  easy  to  shew  that,  for  many  years, 
the  Crown,  whether  held  by  her  present 
Majes^  or  her  immediate  predecessor,  has 
been  adyiMd  to  set  before  its  subjects  as  a  dish 
palatable  to  all  parties,  and  agreeable  to  all 
stomachs,  a  large  measure  of  Law  Reform. 
And  if  the  speech  just  delivered  contain  no 
auch  recommendation,  this  merely  proves 
the  rule  Our  readers  have  the  easy  means 
of  satisfyingthemselves  as  to  this  point,  from 
oar  own  pages,  as  it  so  happens  that  Wil- 
liam the  Fourth  and  ourselves  began  to 
wign  over  our  faithful  subjects  very  nearly 
about  the  same  time.  Whoever  may  be 
minister,  whether  whig  or  tory,  it  will  be 
found  that  the  judicious  and  complete  reform 
of  the  law  haa  been  recommended  from  the 
throne  year  after  year ;  so  that  we  suppose 
onrfriends  the  Queen's  printers  keep  tins  pa- 
ngraph  of  the  speech,  set  up  in  type,  ready 
for  use.  Now  this  being  beyond  dispute, 
the  next  question  that  arises  is,  Why  is  it 
BO?  Why  do  all  ministers,  in  a  composition 
which  is  studiously  written  io  a  manner, 
and  in  a  language  to  provoke  no  opposi- 
tion, but  is  intended  to  deliver  a  senes  of 
wmarka  on  state  affairs  which  will  concili- 
ate every  body,  agree,  in  the  most  uneoui- 
^ocal  and  straight  forward  manner,  that 
nieasures  for  promoting  law  reform  will  be  ' 
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proceeded  with  as  soon  as  possible?  The 
reason  is  obvious.     It  is  because  they  con- 
sider that  this  is  the  general  opinion,  and, 
that  reformers  on  no  other  subjects  are  re- 
formers on  this. 

Now  we  have  always  from  the  earliest 
period  of  our  existence  paid  peculiar  atten- 
tion to  every  practical  law  reform.  But  we 
will  suppose' that  we  did  not  take  this  course : 
let  us  consider,  as  reasonable  men,  how  we 
should  act.  We  assume  for  the  reasons  we 
have  given  above,  that  we  should  be  in  a 
very  small  minority.  Of  what  avail  then 
would  it  be  to  go  about  lamenting  our  sad 
fate,  grumbling  at  the  perversity  of  man- 
kind, and  vexing  our  souls  that  we  could 
not  convince  the  whole  world  that  they 
were  in  the  wrong?  We  should  of  course 
only  be  laughed  at;  but  if  it  were  sup- 
posed that  our  own  pecuniary  concerns 
were  involved  in  the  matter,  and  that  we 
opposed  what  every  one  else  favoured  sim- 
ply because  it  was  our  interest  so  to  do, 
why  then  we  should  not  only  be  laughed 
at,  but  some  other  feeling  not  so  gentle 
would  arise ;  and  we  should  run  the  risk 
of  being  called  knaves  as  well  as  fools.  The 
attempt  then  of  a  legal  journal  to  oppose 
the  full  current  of  law  reform  would  be  as 
suspicious  as  useless. 

But  the  course  that  we  have  pursued,  is 
the  oue  which  DOt  only  our  hopes,  but  our 
fears  would  recommend.  The  language 
that  we  have  held  to  law  reformers,  so  far 
as  our  influence  extends,  has  been  this  : 
•'  We  do  not  say  that  law  reform  is  unne- 
cessary :  we  do  not  profess  to  stand  in  the 
way  of  the  great  feeling  in  its  favour ;  but 
we  do  say  we  are  entitled  to  be  heard  as  to 
it.     We  know  a  little  of  the  matter.     You 
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would  not  attempt  to  reform  any  thing  else 
without  proper  inquiry,  and  why  should 
you  introduce  a  new  rule  as  to  reforming 
the  law  ?"  Well,  if  we  had  done  this, 
merely  as  a  means  of  opposing  or  delaying 
all  law  reforms,  then  our  sincerity  in  using 
this  language  would  be  very  questionable, 
and  we  should  justly  be  suspected ;  but  as 
we  have  done  our  best  to  support  and  carry 
many  reforms  already  the  law  of  the  land, 
and  as  we  are  now  supporting  and  endea- 
Youring  to  carry  many  others,  it  cannot 
justly  be  said  of  ns  that  we  are  opposed  to 
practical  law  reform.  And  on  the  other 
hand  we  trust  it  cannot  be  shewn  that  we 
have  ever  supported  any  ill-advised  or  in- 
considerate project. 

Still,  like  all  moderate  men  who  endea- 
vour to  pursue  a  middle  path,  we  are  often 
reproached  by  both  extremes.  Some  of  our 
readers  will  fall  upon  us  on  the  right  flank, 
and  take  us  to  task  with  no  inconsiderable 
heat,  telling  us  that  we  are  going  too  far, 
and  that  we  are  not  defending  the  interests 
of  the  profession  which  we  represent ;  we 
can  only  assure  them,  that  on  reflection 
they  wiU  find  themselves  mistaken;  and  that 
if  we  opposed  all  law  reform,  we  should  lose 
every  particle  of  influence  we  possess ;  we 
should  not  only  forfeit  their  respect,  but 
our  own. 

On  the  other  side  we  are  quite  as  rudely 
assailed.  "  We  profess,"  it  is  said,  "  to 
be  law  reformers,  and  yet  we  are  constantly 
opposing  it."  To  this  we  can  only  say, 
we  are  not  indiscriminate  reformers:  we 
wish  to  err  on  the  cautious  side ;  and  while 
we  willingly  open  our  columns  to  the  most 
ample  discussion  of  all  law  reform,  we 
must  be  satisfied  to  go  on  very  slowly  and 
surely  ourselves.  Thua  much  we  have  felt 
ourselves  called  on  to  say  at  the  commence- 
ment of  a  new  Session.  We  admit  that  the 
present  is  a  most  important,  nay,  critical 
era  for  the  profession,  requiring  all  vigi- 
lance ;  but  we  feel  persuaded  that  the  only 
right  and  safe  course  open  to  us  is  the  one 
which  we  have  steadily  and  consistently 
pursued. 


In  a  very  recent  case,  Sir  L.  ShadweU, 
V.  C,  said,  "  The  answer  admits  the  de- 
struction of  the  bond.  All  that  it  disputes 
is  the  circumstances  under  which  it  was 
destroyed.  If  the  answer  admits  that  the 
destruction  has'  taken  place,  no  matter 
how,  the  Court  Eaa  jurisdiction,  and  there- 
fore the  objection  for  want  of  the  affidavit 
must  be  overruled."  Crosse  v.  BeiingfieU, 
12  Sim.  40. 


NOTES  ON  EQUITY. 

LOST  BOND. 

It  has  been  usually  laid  down,  that  on 
suing  on  a  bond  that  is  lost  or  destroyed, 
there  must  be  an  affidavit  of  that  fact  an- 
nexed to  the  bill,  or,  at  all  events,  that  the 
bond  is  not  in  the  plaintiffs  custody.  See 
Mitford  on  Pleading,  4th  ed.,  pp.  54  and 
124;  Whitchurch  v.  Golding,  2  P.  Wms. 
451. 


SIGNATURE  OF  WILL. 

His  Honour  also  recently  decided,  that 
if  a  testator  who  is  unable  from  illness  to 
sign  his  will,  and  has  his  hand  guided  in 
making  his  mark,  it  is  a  sufficient  signa- 
ture within  the  Statute  of  Frauds.  *'  The 
learned  Judge  who  tried  the  case  at  law/* 
said  his  Honour,  "  said  it  waa  not  ne- 
cessary that  the  will  should  be  signed  by 
the  testator,  not  with  his  name,  ibr  his 
mark  was  sufficient,  if  made  by  his  hand, 
though  that  hand  must  be  guided  by  an- 
other person ;  and  in  my  opinion  that  pro- 
position is  correct  in  point  of  law.  For 
the  Statute  of  Frauds  requires  that  a  will 
should  be  signed  by  the  testator,  or  b; 
some  other  person,  in  his  presence  and  bj 
his  direction ;  and  I  wish  to  know  if  a 
dumb  man,  who  could  not  write,  were  to 
hold  out  his  hand  for  some  person  to  guide 
it,  and  another  to  make  his  mark,  whether 
that  would  not  be  a  sufficient  signature  of 
his  will.  In  order  to  constitute  a  direction 
it  is  not  necessary  that  anything  should  be 
said.  If  a  testator  in  making  his  mark  is 
assisted  by  some  other  person,  and  acqui- 
esces and  adopts  it,  it  is  just  the  same  ai  if 
he  had  made  it  without  any  aaaistanM.'* 
IViUon  V.  Beddard,  12  Sim.  28. 

In  another  recent  case,  a  will  made  after 
Stat.  7  W.  4  and  1  Vict.  c.  26  came  into 
operation,  was  attested  by  one  witness,  in 
his  own  handwriting,  and  he  also  held  and 
guided  the  hand  of  a  second  witness,  who 
could  not  write  or  read,  and  in  this  way  the 
second  witness's  name  was  written  as  at- 
testing witness.  The  testator  had  desired 
the  two  to  attest  it.  The  Court  of  Queen's 
Bench  held  it  was  a  sufficient  attestation. 
Harrison  v.  Elwin,  3  Ad.  &  E.,  N.  S.  117; 
2  G.  &  D.  769. 

VENDOR  AND  PURCHASER. 

A  note  of  a  case  decided  by  Sir  John 
Leach  has  been  recently  given  by  Mr. 
Beavan. 

A  party  entered  into  a  contract  for  the 
sale  of  a  real  estate,  and  afterwards  died 
before  it  had  been  completed.  After  the 
lapse  of  many  years  the  purchaser  filed  a 
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bill  for  specific  performance.  This  was  re- 
sisted ou  the  ground  that  the  contract  had 
been  improvident,  and  had  been  obtained 
at  an  undue  value  and  by  undue  influence. 
Sir  John  Leach,  however,  held  that  the  con- 
tract was  binding  at  the  death  of  the  ven- 
dor, but  that  by  lapse  of  time,  and  by  his 
laches,  the  purchaser  had  lost  his  right  to 
have  a  specific  performance,  and  that  the 
estate  belonged  to  the  next  of  kin,  and  not 
to  the  heir  at  law.  Carre  v.  Bowyer,  5  Bea. 
6,  n. 


NOTICES  OF  NEW  BOOKS. 

iComtinued/romp,  238,  ante), 

A  Treatise  on  the  Evidence  of  Abstracts  of 
Titie  to  Real  Property.  By  J.  Yate  Lee, 
Esq.  London:  Blenkam,  1843,  pp. 543. 

Thb  books  heretofore  existing  on  the  sub- 
ject of  Abstracts,  or  of  Conveyancers'  Evi- 
dence, are— that  by  Mr.  Preston,  in  three 
volumes ;  one  by  Mr.  Stewart,  and  one  by 
Mr.  Coventry.  The  first  of  these  has  al- 
ways been  regarded  as  a  book  of  authority, 
aod  has  had  an  extensive  circulation,  not- 
withstanding the  difiiiseness  of  the  style,  the 
want  of  arrangement,  and  the  frequent  repe- 
tition of  some  remarks  or  portions  of  the 
work.  It  is  now,  however,  for  many  prac- 
tical purposes,  out  of.  date.  The  second 
work,  that  of  Mr.  Stewart,  is  more  modem 
and  valuable,  but  is  not  confined  exclusively 
to  the  subject  of  abstracts  of  title.  The  third, 
by  Mr.  Coventry,  has  never  been  regarded  as 
a  work  of  authority,  the  learned  writer  never 
having  apparently  devoted  much  time  or 
diligence  to  the  perfecting,  or  the  full  con- 
sideration of  his  subject.  It  does  not  ap- 
pear, therefore,  that  any  author  wcs  pre- 
cluded from  entering  upon  this  ground,  and 
the  work  named  at  the  head  of  our  article, 
^  appears  from  the  preface,  was  originally 
written  many  years  ago  ;  but  has  been  lat- 
terly revised,  so  as  to  comprehend  the  pre- 
sent changes  that  the  law  of  real  property 
has,  during  the  last  six  or  eight  years, 
undergone. 

This  brings  us  upon  the  arrangement  of 
the  present  work.  Our  author,  in  his  first 
chapter,  sets  out  the  particular  materials 
from  which  an  abstract  is  to  be  compounded, 
that  is.  the  deeds  and  documents  relating  to 
the  title  generally,  and  the  incumbrances 
tiffecting  Uie  same.  Speaking  of  the  in- 
cumbrances necessary  to  be  set  forth,  we 
find  it  to  be  "  the  duty  of  the  vendor's  soli- 


citor to  set  forth  a  statement  of  all  judg- 
ments subsisting  against  a  vendor;  judg- 
ments having  become,  by  the  1  &  2  Vict, 
c.  110,  s.  13,8  specific  charge  on  almost  all 
kinds  of  property,  and  are  not,  as  formerly, 
merely  a  general  lien."  Whether  this  state- 
ment as  to  the  eflPect  of  judgments  under  the 
recent  statutes  of  1  &  2  Vict.  c.  110,  and 
2  &  3  Vict.  c.  11,  (both  of  which  statutes 
are  remarked  upon  afterwards  at  p.  384,)  is 
not  too  general,  seems  a  little  doubtful ;  but 
we  find  that  our  author  is  not  alone  in  this 
view,  as  Sir  Edward  Sugden  comes  to  the 
same  conclusion,  2d  vol.  V.  &  P.,  381, 
(10th  edition);  we  shall,  however,  have 
occasion  to  speak  further  on  these  acts. 

Our  author  having  defined  the  proper  in- 
cumbrances to  be  set  forth,  takes  into  con- 
sideration how  far  it  is  necessary  to  go  back 
in  the  general  title ;  and  before  entering  upon 
the  question  as  to  the  effect  of  the  Statutes 
of  Limitation,  the  roots  of  titles  to  various 
descriptions  of  property  are  shewn,  such  as 
tithes,  church  property,  &c.,  which  being 
peculiar  in  themselves,  require  a  separate 
notice. 

Taking,  however,  the  most  frequent  titles, 
viz.,  those  to  estates  in  fee -simple,  it  be- 
comes a  constant  question,  what  title  should 
be  shewn. 

Many,  upon  the  passing  of  the  late  Sta- 
tute of  Limitations,  3  &  4  W.  4.  c.  27,  were 
under  the  impression  that  something  less, 
and  materially  less  than  sixty  years— the 
period  before  considered  necessary-— ought 
to  suffice.  In  answer,  however,  to  such  an 
opinion,  the  eminent  conveyancer  Mr. 
Brodie,  wrote  an  opinion  which  has  since 
been  printed  in  Mr.  Hayes'  book  on  con- 
veyancing, deprecating  the  practice  of  pur- 
chasers' solicitors  relying  upon  a  shorter 
period  than  sixty  years,  and  giving  some 
reasons  for  the  continuance  of  the  old  prac- 
tice, which  are  alluded  to  in  the  present 
treatise,  p.  178.  In  addition  to  what  has 
already  been  said  upon  this  subject,  it  may 
be  observed,  that  it  is  almost  impossible  to 
lay  down  any  very  general  rule ;  for  every 
Statute  of  Limitation  may  be  said  to  be  the 
favouring,  by  the  effluction  of  time,  the 
growth  of  some  new  title ;  and  in  a  like 
ratio,  in  most  cases,  extinguishing  some 
other  title.  To  rely  upon  such  statutes  for  a 
title,  admits  in  itself  that  some  counter 
claim  exists ;  and  to  judge  of  the  soundness 
of  the  title  made  by  such  statutes,  the  oppo- 
site title  must  be  shewn.  The  questions 
as  to  whether  twenty,  forty,  or  sixty  years 
shall  be  taken,  arise  in  cases  where  a  party 
commences  his  title  with  a  conveyance  to 
T2 
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himself  or  the  previous  owners  in  fee,  with- 
out any  recital  or  other  grounds  being  shewn 
which  may  lead  to  a  contrary  presumption 
of  there  being  an    earlier  adverse    title. 
There  the  courts  seem  to  have  considered  it 
reasonable  to  call  upon  a  purchaser  to  com- 
plete  his  purchase  on  such  a  title  being 
shewn  for  sixty  years  ;  not  that  they  have 
done  so  in  reference  to  any  particular  sta- 
tute, but  rather  with  reference  to  the  doc- 
trine, that  a  contrary  title  is  not  to  be  pre- 
sumed where  there  eeems  no  ground   for 
doubting  what  apparently  is   correct.     In 
one  or  more  respects,  the  statute  of  3  &  4 
W.  4,  is  a  great  aid  to  titles ;  as,  where  a 
title  has  commenced  in  opposition  to  one  in 
a  party  under  disability,  such  disability,  or 
a  series  of  disabilities,  might  have  run  on 
for  any  indefinite  period,  which  cannot  now, 
under  any  circumstances,  exceed  forty  years. 
This  latter  circumstance  may  have  led  par- 
ties to  suppose   that   the  period  of  sixty 
years,  previously  relied   on,  might  be  re- 
duced to  forty  years.     But  on  reflection  it 
will  be  found  that  the  period  of  forty  years  only 
applies  effectually  to  the  barring  of  interests 
which  are  in  themselves  absolute,  or  which 
might  be  made  so.     If  there  be  a  series  of 
estates  for  life,  the  adverse  possession  for 
forty  years  against  one  of  such  estates,  is  no 
bar  to  the  next  in  remainder.  If,  however,  the 
estates  be  such  that  the  former  taker  could 
bar  the  latter  by  any  act  of  his,  there  the 
same  time  which  has  been  a  bar  to  the  for- 
mer, will  equally  bar  the  latter. 

In  many  other  respects  the  statute  has 
lent  its  aid  in  shortening  the  periods  within 
which  titles  against  particular  interests 
may  be  perfected ;  as  by  declaring,  in  a 
variety  of  cases  where  doubts  existed  when 
an  adverse  interest  commenced,  what  shall 
be  considered  the  commencement  of  an  ad- 
verse interest.  But  there  is  nothing  in  the 
act  which  points  out  that  forty  years*  title 
shall  be  good,  without  reference  to  some 
adverse  possession  or  title  ;  and  we  think 
.  we  are  warranted  in  stating,  that  the  general 
practice  is  to  require  a  title  extending  over 
sixty  years  co  be  shewn  in  all  cases.  With 
these  remarks  we  must  leave  our  readers  to 
consult  the  recent  cases  cited  in  our  author's 
tenth  chapter.  From  titles  to  land  in  fee- 
simple,  to  which  the  foregoing  remarks 
more  particularly  apply,  our  author  takes 
into  consideration  other  more  particular 
titles,  such  as  tithes,  presentations  to  livings, 
lights,  wayp,  &c.,  heirs'  rights  springing  out 
of,  or  attaching  themselves  more  or  less  to 
estates  in  land,  and  each  ruled  by  its  own 
statutes,  limiting  and  prescribicg  the  right 


of  individuals  to  such  property.  Having, 
however,  given  a  view  of  what  the  early 
title  must  be,  upon  the  more  general  head, 
we  shall  leave  our  readers  to  consult  the 
work  on  these  particular  heads. 

The  period  of  time  over  which  the  title 
should  extend  being  decided  upon,  the  next 
step  is  to  verify  its  contents,  the  abstract 
being  but  the  reflection  of  what  is  the  title 
Until  a  purchaser  is  satisfied  of  the  truth  of 
its  statements,  he  cannot  be  said  to  have  an 
abstract  of  the  title.  To  solicitors,  whose 
duty  it  is  to  see  to  the  verification  of  ab- 
stracts, it  becomes  of  importance  to  consider 
upon  whom  the  expence  of  such  verification 
should  fall,  and  what  are  the  duties  incident 
to  such  verification.  Generally,  where  the 
deeds  are  with  the  vendor,  or  his  attorney, 
the  purchaser  must  go  to  see  them  at  his 
own  expense ;  where  they  are  in  the  hands 
of  third  parties,  the  vendor  must  pay  the 
expense.  See  the  different  cases  noted  by 
our  author,  pp.  4  and  5.  This  seems  clear 
enough  ;  but  it  does  not  seem  equally  clear 
why  a  purchaser  can  oblige  a  vendor  to  give 
him  oflScial  copies  of  deeds  and  other  docu- 
ments, deposited,  and  known  to  be  de- 
posited, in  a  public  office  or  other  known 
quarter,  as  wills  and  court  rolls.  The 
grounds  for  compelling  a  purchaser,  at  his 
own  expense,  to  go  to  the  deeds,  when  in  the 
vendor's  possession,  would  seem  to  be  be- 
cause the  deeds,  &c.  are  in  their  known 
quarter,  or  as  it  may  be  said  at  home ;  why 
then,  should  the  vendor  be  more  called  upon 
to  supply,  what  really  at  a  future  day  is  no 
proof,  when,  in  fact,  the  documents  are,  as 
in  the  first  case,  in  their  proper  custody. 

On  this  head  we  must  allow  our  author's 
remarks  to  speak  for  themselves,  "if  refer- 
ence is  required  to  be  made  to  the  court 
rolls  of  a  manor  which  are  deposited  with 
the  steward,  the  purchaser's  solicitor  must 
send  to  the  place  where  such  documents 
are,  the  vendor  paying  the  expense  of  the 
joiu-ney.  But  this  rule  is  not  to  be  extend- 
ed to  public  offices,  where  are  deposited 
wills,  inrolments  of  deeds,  and  such  like  do- 
cuments. 2  Sug.  V.  &  P.  83,  (10th  edit.) 
The  vendor  must  obtain  of  these  from  the 
proper  quarter  official  copies  and  extract?, 
by  which  to  authenticate  his  abstract,  and 
it  is  not  enough  merely  to  refer  the  purcha- 
ser or  his  solicitor  to  Doctors*  Commons, 
the  Inrolment  Office,  the  Bankrupt  Office, 
and  other  offices,  where  the  instruments  may 
be  seen ,  with  an  offer  to  defray  the  incidental 
fees  and  expenses.  2  Sug.  V.  &  P.  83. 
(10th  edit.)  ;  and  MS.  Opin.  of  Mr.  Tyr- 
rell.    But  in  a  title  where  a  grant  from  the 
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crown  appeared  to  be  the  commencement 
of  the  title.  Sir  Edward  Sugden  thought, 
upon  the  point  being  submitted  to  him,  that 
it  was  not  incumbent  upon  the  vendor  to  do 
more  than  inform  the  purchaser  where  he 
might  see  the  original  grant,  which  of  course 
was  abstracted  in  the  first  instance.     Coo- 
per V.  Emery,  cited  by  Mr.  Hayes  in  his 
Treatise  on  Conveyancing,  p.  248.     Whe- 
ther a  vendor  of  copyholds  can  be  required 
to  procure  copies  of  court  roll  for  the  verifi- 
cation of  the  abstract,  when  he  has  not  any 
in  his  own  possession,  or  whether  he  may 
refer  the  purchaser  to  the  original  court 
rolls,  which  are  the  proper  muniments  of 
title  of  every  copyholder,  seems  more  doubt- 
ful.     Doe  V.  Olley,   12  Ad.  &  Ellis,   48. 
The  better  opinion  appears  to  be,   that 
he  may  refer   the  purchaser  to  the  court 
rolls    themselves,   paying    the    incidental 
expences   to  the  purchaser;   and  that  he 
is  not  bound    to  procure   copies  for   the 
purchaser."     Upon    this    latter  point    in 
practice  as   to  providing  copies  of  court 
roll,   we   may    venture   to   say   that  opi- 
nions   dififer.     Sir  Edward  Sugden   says. 
Vol.  II,  p.  86,  (lOth  edit.)  that  a  purcha- 
ser is  entitled  to  have  them  furnished  to  him, 
and  quotes  the  opinion  of  solicitors,  given 
in  the  case  of  Whitbread  v.  Jourdan,  1   Yo. 
&  Col.  417.     Those  conflicting  opinions, 
we.  therefore,  here  beg  to  insert,  as  shew- 
ing the  practice  to  be  unsettled.  The  state- 
ment made  in  that  case  is  as  follows :— - 
"  Evidence  was  produced  on  both  sides  re- 
lative to  the  practice  of  solicitors  upon  the 
sale  or  mortgage  of  copyholds,  in  requiring 
or  not  requiring  stamped  copies  of  the  ad- 
missions of  the  vendors  or  mortgagors.    On 
the  part  of  the  plaintiff  it  was  stated  by  se* 
veral  solicitors  to  be  their  practice,  and,  as 
they  believe,  the  general  practice  of  the 
profession,  to  require  from  the  vendors  or 
mortgagors  of  copyhold  premises,  the  pro- 
duction of  such  copies  ;  and  that  it  was  the 
duty  of  the  solicitor,  if  such  copies  could 
not  be  produced,  to  enquire  and  satisfy  him- 
self of  the  reason  of  their  non-production, 
and  to  explain  the   circumstances   to   bis 
client.    On  the  other  side,  an  equal  number 
of  eoUdtors  were  examined,  who  stated  they 
^  always  considered  the  court  rolls  to  be 
the  sole  evidence  of  the  title  to  copyhold  es- 
tates.    That  though  the  loss  of  title-deeds 
might  materially  aflTect  the  title  to  freehold 
property,  the  loss  of  copies  of  court  rolls 
<W  not  in  their  opinion  affect  the  title  to 
copyholds  ;  and  that  they  would  accept,  on 
the  behalf  of  a  purchaser  or  mortgagee,  a 
^tle    to   copyhold   property,    where    the 


mortgagor  or  vendor,  had  lost  or  mislaid 
his  copies  of  court  roll,  and  had  not  in  his 
possession  any  document  of  title  whatever, 
if  on  the  court  rolls  the  title  of  such  mort- 
gagor or  vendor  appeared  to  be  clear  and 
unincumbered." 

By  an  oversight  on  the  part  of  our  author, 
he  has  here(p.  5,)  spoken  ol probates  of  wills, 
and  letters  of  administration,  being  docu- 
ments deposited  in  public  ofiiccs. 

Having  arrived  at  the  deeds,  &c.,  it  is 
important  for  the  solicitor  to  the  purchaser 
to  note  down  in  the  abstract  by  whom  the 
deeds,  &c.,  have  been  executed,  and  the 
stamps  on  the  deeds.  As  regards  the 
execution  of  deeds,  it  is  usual  to  state  that 
deeds  are  executed  by  all  the  parties,  and  in 
the  presence  of  cne  or  more  witnesses,  as  the 
case  may  be. 

As  a  guide  in  this  respect,  it  may  be  said, 
that  deeds  in  general  require  no  witnesses, 
and  it  is  often  a  disadvantage  to  have  them, 
for  in  the  absence  of  such  particular  wit* 
nesses  to  the  execution,  no  one  els^  can  be 
called  ;  but  if  no  witnesses  are  named  as  at- 
testing the  execution,  any  one  may  be  called 
to  prove  the  deed. 

Deeds  executing  powers  generally  require 
attestation,  but  then  only  where  a  particu- 
lar form  of  attestation  is  pointed  out  by  the 
deed  creating  the  power,  which  should  be 
strictly  followed ;  and  it  is  well  to  set  out 
the  attestations  in  such  cases  in  the  ab- 
stract. 

All  special  forms  of  executing  powers  by 
will  are  now  merged  into  the  form  necessary 
for  the  execution  of  wills  generally. 

The  7  W.  4,  and  1  Vic.  c.  26,  requires 
no  particular  form  of  attestation.  Our  au- 
thor however,  at  p.  74,  ^ves  a  form  which 
we  shall  here  quote,  as  we  have  been  at  the 
trouble  of  submitting  the  same  to  several  of 
the  most  eminent  proctors  at  Doctor's  Com* 
mons,  all  of  whom  state  it  to  be  a  sufiUcienc 
form  of  attestation,  and  one  under  which 
numberless  wills  proved  there  have  been 
passed  without  affidavits  being  required; 
viz. :  "  Signed  by  the  testator,  A.  B  ,  as 
and  for  his  last  will  and  testament,  in  the 
presence  of  us,  who  being  both  present  at 
the  same  time,  did  in  his  presence,  and  in 
the  presence  of  each  other,  subscribe  our 
names  as  witnesses.  C.  D.,  E.  F."  It  is 
a  feeling  existing  with  some  of  the  proc- 
tors that,  the  witnesses  having  together 
seen  the  testator  sign,  may  subsequently  at 
different  times  attest  the  fact  of  their  both 
having  been  present  and  seen  the  testator 
sign. 

It  may  here  be  observed  that  the  chie 
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object  in  having  some  well  digested  form  of 
attestation  to  a  will,  is  that  when  the  will 
comes  to  be  proved,  parties  may  be  saved  the 
trouble  and  expence  of  being  required  to  pro- 
duce extrinsic  evidence  that  the  provisions 
required  by  the  act  have  been  complied  with. 
If  the  form  of  attestation,  primd/acie,  leads 
to  the  belief  that  the  wUl  has  been  duly 
signed,  the  courts  do  not  presume  to  the 
contrary,  or  require  any  further  evidence ; 
but  if  the  attestation  be  very  informal,  or  any 
facts  raise  a  suspicion  as  to  the  regularity 
of  the  transaction,  the  subscribing  witnesses 
are  called  upon  to  state  by  affidavit  the  cir- 
cumstances attending  the  execution  of  the 
instrument,  and  to  satisfy  the  registrars  of 
the  Ecclesiastical  Courts  that  all  has  been 
correctly  done  in  that  behalf,  before  they 
will  allow  probate  to  be  made. 
.  When  the  abstract  is  considered  as  com* 
plete,  it  then  becomes  the  duty  of  counsel 
to  consider  and  advise  upon  the  eflfect  of 
particular  clauses  in  the  deeds  and  docu- 
ments set  forth.  It  would  be  beyond  our 
object,  to.  go  into  the  consideration  o:  the 
various  heads  of  laws,  which  would  thus 
come  under  notice,  involving  much  of  what 
is  considered  as  rdlating  to  the  law  of  real 
property,  and  we  must  therefore  refer  our 
readers  to  the  work. 

The  division  of  the  profession  into  three 
classes  :  special  pleaders,  equity  draftsmen, 
and  conveyancers,  has  no  doubt  contributed 
to  improve  each  particular  branch,  but  it  has 
had  the  bad  effect  of  confining  each  branch  to 
its  particular  subjects.     This  is  a  fault  which 
should  be  remedied;    first,  to   begin  with 
special  pleading,  it  is  said  that  the  late  Sir 
William  Alexander,  C.  B.,  was  once  asked 
by  a  learned  Serjeant,    at  a  large  dinner 
party  of  lawyers,  what  was  the  best  educa- 
tion for  an  equity  draftsman  ?  to  which  he 
answered,  two  years  with  a  special  pleader, 
.  and  six  months  with  an  equity  draftsman  ; 
upon  which  the  learned  serjeant  observed, 
:  I  suppose  you  mean,  my  Lord,  three  terms 
in  the  six  months ;  to  which  he  answered, 
I  have  no  objection  to  that,  the  great  thing 
is  a  knowledge  of  special  pleading.     And 
that  profound  lawyer,  the  late  Earl  of  Eldon, 
observed,  in  the  latter  part  of  his  life,  that 
he  wished  he  had  had  more  special  pleading ; 
however,  the  three  branches  mutually  depend 
on  each  other,  at  least  a  year  with  a  special 
pleader  is  essential  as  a  basis  of  the  educa- 
tiun  for  either  of  the  two  other  branches ; 
on  the  other  hand,  a  special  pleader  should 
go  to  a  conveyancer  ;  if  he  has  equity  busi- 
ness,  so   much   the  better,   otherwise   he 


should  read  Mr.  Justice  Story's  exceUent 
books  on  "Equity  ''  and  *'  Equity  Pleading." 
and  get  a  general  notion  of  equity,  aod 
each  branch  should  keep  up  a  general  ac- 
quaintance with  the  two  others. 


UNCLAIMED  DIVIDENDS  IN  BANK- 
RUPTCY. 

The  recent  frauds  discovered  relating  to  un- 
claimed stock  and  dividends  in  the  pnblic 
funds,  have  occasioned,  it  appears,  sume  new 
regulations  relating  to  unclaimed  dividends 
ill  i>ankruptcy.    They  are  as  follow : — 

IN  BANKRUPTCY. 

We  the  comtnisiiioners  of  her  Majesty's  Court 
of  Bankruptcy  actinj^  in  London,  are  of  opi- 
nion that  it  in  expedient  that  the  folloivin^ 
mode  of  obtaining  Unclaimed  Dividends,  paid 
into  the  Bank,  under  the  act  of  5  &  6  W.  4, 
cap.  29,  section  6,  should  be  adopted ;  and 
likewite,  that  the  jurisdiction  under  such  act 
extends  to  her  Miijesty's  cofomisaionera  of 
bankruptcy,  acting  in  the  country  districts. 

(Sifjned)  C.  F.  Williams, 

J.  H.  Mbrivale, 
Joshua  Evans, 

J.  8.  M.  FoNBLAN^lB. 

R.  G.  0.  Fanb, 
Edward  Holroyd. 

Moffe  of  Proceeding  to  obtain  Payment  of  en 
Unclaimed  Dividend  where  paid  into  the 
Bank  to  the  "  Unchimed  DividrnH  Ac- 
count^** under  5  4"  6  ff^m.  4,  cap,  2!^. 

Ist.  A  copy  of  the  list  relating  to  the  parti- 
cular dividend  u)U8t  be  olitained  from  ibe 
Secretary  of  Bankrupts.     (See  A.) 

2nd.  A  declaration  by  the  creditor's  asdj^nef, 
or  solicitor  to  the  estate,  or  the  agent  to 
either,  that  the  particular  sum  claiuieil, 
formed  part  of  the  sum  paid  into  the  Bank 
of  Bnj(land.     (See  B.) 

3rd.  A  certificate  of  the  Accountant  in  Bink- 
ruptcy  that  a  sum  stands  to  the  credit  ot 
the  edtute,  and  that  tbe  dividend  claimed 
docs  not  appear  by  his  books,  to  bave  beeo 
paid.     (See  C.) 

4th.  An  affidavit  of  the  creditor  that  be  i» 
entitled.    (See  D.) 

5tli.  The  order  of  tbe  Commissioner  for  pav- 
ineut.     (6ee  £.) 

A. —  Unchimed  Dividentt  Account,  5 ^6  of 
^Fm,  4,  cap,  29,  sec*  6. 
Copy  of  lut  of         Secretary  of  Bankrupt's  Office, 
■        day  of  ~. 

Estate  of 

On  the day  of  —  a  list  of  unclaimed 

dividends  in  the  above  estate  was  filed  in  this 

O^ce,  and  in  which  list  the  name  of 

is  set  forth  as  a  creditor  entitled  to  tbe  laui  of 
■  ■ —  as  a  dividend  due  to  him. 


uncfaiineil  di?i- 
dends  filed  with 
the  Secretary  of 
Bankruptcy 


Vn^mmed'Dwidendi.-^CierkM  to  fVeUh  Attorneys,~--Com^fKfndence. 
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Oerlasmcioa 
of  creditor^ 
■Migneeor 
Mliator  or 
a^nt  to 
cither. 


B.^UtichifMd  DiftideMd  Aasmni,  64-6 
Wm.  4,  cap.  29>  see,  6. 

—  day  of  — - 

I, ,  of ,  awig- 

nee  of  the  estate  and  effects  of 

y  do  hereby  declare  that 

on  the day  of the  «um 

of  j£; was  paid  into  the  Bank 

of  Enj^land,  to  the  credit  of  •'  n§  Unclaimed 
Dhiiend  Account,^*  in  parsuance  of  the  act 
above  recited,  and  I  further  declare  that  the 
ram  of  £-- — ,  standing  against  the  name  of 

— ,  in  the  list  of  unclaimed  difidends, 

filed  with  the  Secretary  of  Bankrupts,  formed 

part  of  the  said  sum  or  £ to  paid  into  the 

Bank  of  England. 

—  Assiguee,  or  Solicitor,  or  Agent. 

SjS.'n'S:."  I  certify  tb.t  th«  .am  of  £—- 
inBuk-  now  stauGS  to  the  credit  uf  the 

"•i-t^y-  above  estate,  and  that  the  said 

•um  of  £ does  not  appear  by  my  books 

to  have  been  paid  to  the  said men- 
tioned in  the  above  declaration. 

Accountant  in  Bankruptcy. 

—  day  of  ~. 

D. — UncMmed  Dividend  Account,  64-6 
/^m.  4,  cap.  29,  sec,  6. 
AfBdaritof       In  the —•  district  Court  of 
<^*'**-  Bankruptcy, 

— -  day  of  — , 

Before  Mr.  Commissioner 

Id  the  matter  of   ■ 

»  of ,  maketh  oath  and  saith 

tbat  the  sum  of set  out  against  the  name 

of finalist  of  unclaimed  dividends 

produced,  hath  not  been  received  by  this  depo- 

ifMezevtt.      Dent  Or  any  other  person  to 

kJ^tSSr*     ««c  «o deponent's  knowledge 

the  Mine.         and  belief;  and  that  —  this  de- 
ponet,  is  legally  entitled  to  receive  the  same. 
Sworn  before  me, 

thia day  of , 

Deputy  Registrar. 

E. — Unclaimed  Dividend  Account,  54-6 
ff'm.  4.  cap.  29,  sec.  6. 
^JS^  J"  <J>« district  Court  of 

paymcDt  to  ■>      i 

crtdiior.  _  _     __  Bankruptcy, 


Before  Mr.  Commiasioocr  • 


Estate  of  • 


•  day  of  - 


It  appearing  by  a  list  of  unclaimed  divi* 
dends  certified  by  the  Secretary  of  Bank- 
ruptcy, by  a  declaration  of  the  assignee  under 
the  estate,  and  by  a  certificate  of  the  Ac- 
countant in  Bankruptcy  severally  exhibited  to 
me,  that  the  name  of      ■  is  set  out  as 

being  entitled  to  a  dividend    amounting  to 

£ p  and  that  such  sum  has  been  paid  into 

the  Bank,  and  that  it  still  remains  unpaid. 

And  it  further  appearing  to  me,  by  an  affi- 

darit  of that  —  is  legally  entitled  to 

the  same, 

I  order,  under  the  directions  of  the  5th  &  6th 
Wm.  4,  cap.  29,  sec.  6,  that  the  said  dividend 
of be  paid  to out  of  the  mo- 
nies standing  to  the  credit  of  the  Accountant 


in  Bankri^tcy,   ''The  Unclumed  Dividend 
Account."  Commissioner. 

Deputy  Registrar. 


Estate  of- 


Porsunnt  to  the  above  order  pay  to  — ^— «-» 
the  sum  of  — —  lo  be  charged  to  my  ac- 
count as  Accountant  in  Bankruptcy,  **'TAe 
Unclaimed  Dividend  Account,** 

Accountant. 
To  the  Cashier  of  the 

Bank  of  England. 
This  draft  to  be  endorsed  by  the  payee. 


ARTICLED  CLERKS  TO  WELSH 
ATTORNEYS. 

Thb  qaeation  as  to  the  right  of  attorneys  of 
the  abolished  Courts  of  Wales  to  take  arti- 
cled derka  came  on  before  the  Court  of 
Queen's  Bench,  on  Monday  last,  the  29th 
of  January,  and  it  was  decided  that  they 
have  auch  right. 

The  report  of  the  case  Es  parte']  R^$ 
and  Davies,  on  the  rule  ntst.  will  be  found 
at  p.  93  ante,  and  we  shall  probably  be  able 
to  submit  to  our  readers  a  full  report  of  the 
arguments.* 

It  seems  that  the  difficulty  in  the  case  was 
mainly  removed  by  the  unrepealed  stamp  act, 
9  G.  4,  c.  49, 8.  4,  under  which  articles  of 
clerkship  in  the  Courts  cf  Great  Sessions 
in  Wales,  and  the  Counties  Palatine  of 
Chester,  Lancaster,  and  Durham,  may  be 
stamped  on  payment  of  the  duty  of  ^120, 
and  thereupon  the  person  may  be  admitted 
an  attorney  or  solicitor  of  any  of  the  Courts 
at  Westminster. 

The  Administration  of  Justice  Act,  1 1 
Geo.  4  &  1  Wm.  4,  c.  70,  ss.  16  and  17, 
entitled  the  attorneys  then  in  practise,  and 
the  clerks  who  had  served  or  were  then 
serving  under  articles,  to  be  admitted  on  the 
general  roll  upon  paying  the  difference  of  the 
duty  between  the  Welsh  Courts  and  those 
of  Westminster  within  a  limited  period; 
but  the  9  Geo.  4,  c.  49,  s.  4,  requires  the 
payment  of  the  full  sum  of  120/.  The  pre- 
sent applicant  had  paid  that  duty,  and  his 
articles  were  ordered  to  be  registered. 

It  is  satisfisctory  that  the  Incorporated 
Law  Society  appeared  on  the  motion  by 
counsel,  as  thereby  the  point  was  brought 
fuUy  to  the  notice  of  the  Court,  and  the 
question  may  be  considered  as  settled.  If 
this  had  not  been  so,  the  service  might  have 
been  objected  to,  when  the  clerk  came  up  to 
be  examined  and  admitted  at  the  expiration 
of  his  articles. 

•  See  the  report,  p.  299,  post. 
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PARMAMENTARY  INTELLIGENCE. 

The  Queen's  Speech  conUuns  no  recommen- 
dation of  any  measure  of  Law  Reform ;  but  we 
still  hear  rumours  of  several  intended  altera- 
tions, which  we  shall  notice  as  they  occur. 

In  answer  to  a  reproach  from  Lord  Camp- 
bell, that  the  Speech  was  silent  on  the 
subject  of  law  reform,  the  Lord  Chancel- 
lor said  that  it  was  his  intention  to  bring  in 
a  bill  for  the  regulation  of  the  Ecclesiastical 
Courts;  and  another  (as  it  was  understood) 
relating  to  the  recovery  of  small  debts. 

In  the  House  of  Commons,  Mr.  Jervis  gave 
notice  of  a  Small  Debts  Bill,  and  another  for 
improving  the  proceedings  in  the  Superior 
Courts. 

Mr.  Watson  moved  for  returns  relating  to 
the  Chancery  and  Bankruptcy  compensations, 
and  the  duties  performed  by  the  Common  Law 
Masters. 

SELECTIONS 
FROM  CORRESPONDENCE. 


To  the  Editor  of  the  Legal  Observer, 

DISCOUNT  OF  PROBATK  STAMP. 

Sir, 
I  SHALL  be  glad  to  be  informed  of  the  prac- 
tice in  cases  where  the  solicitor  introduces  the 
client  to  the  proctor.  I  have  been  told,  that 
in  .some  cases  the  discount  is  divided  between 
them,  and  that  some  proctors  allow  the  solici- 
tor the  whole.  Can  the  solicitor  procure  the 
stamp  and  hand  it  to  the  officer  or  proctor  at 


the  commons?  The  discount  on  a  stamp  of 
1000/.  being  15/.,  considering  how  serioiulj 
the  fees  are  reduced,  I  do  not  see  whv  solici- 
tors should  not  enjoy  the  benefit,  if  they  ad- 
vance the  money.  R. 


Gittrn'if  Bmci. 

Hilary  Term.  1844,  7  Vieterin, 
This  Court  will  on  Friday,  Saturday,  and 
Monday,  the  2nd,  3rd,  and  6th  days  of  Feb- 
ruary next ;  and  on  Thursday,  the  8th  day  of 
February  next,  and  two  following  days,  hold 
sittings,  and  will  proceed  in  disposing  of  tbs 
business  in  the  special  paper  (to  be  selected, 
and  notice  given),  and  in  the  New  Trial  Paper 
and  in  giving  judgment  in  cases  that  may  iJiea 
be  pending.  Bt  tbb  Court. 

Girc^equtr. 
Hilary  Term.  7th  yieturm. 
This  Court  will  on  Saturday  the  3rd  dav  of 
February  next,  and  on  Monday  the  5th,  Taei- 
day  the  6th,  Wednesday  7th,  Thursday  8tb, 
Friday  9th  and  Saturday  the  10th,  hold  sit- 
tings, and  will  proceed  in  disposing  of  the 
business  pending  in  the  New  Trial  and  Spe- 
cial papers. 

(Signed)  AsiiifiBB. 

J.  Pabkb. 
E.  H.  Aldbb8QN« 

J.  GOBNBT. 

Read  in  open  Court 
thU26tb  Jan.  1844. 

S.  Darb,  Master. 


CIRCUITS  OF  THE  JUDGES. 


Mr.  Justice  Enkine  will  remain  in  town. 


SPRING 

CIKCIJITS. 

1844. 

HOMB. 

Midland. 

NOBFOLK. 

Oxford. 

N.Walbb. 

8.  Walbs. 

NOBTHBBN. 

WBvrBair. 

Ld.Denman 
B.Alderson 

LCJTindal 
B.  Gomey 

Ld.  Abinger 
J.  Patteson 

B.  Parke. 
J.  Coleridge 

J.WiUiams 

J.  Haule 

J.Coliman 
B.  Kolfe 

JWifbtnan 
J.  CrcssweO 

Saty.  Feb.  17 
Thursday     «2 
Saturday      M 
WcdnesdaySd 
Thursday    'J» 
Sat.  March    2 
Monday        4 
Wednesday  6 
Friday           g 
Saturday       9 
Monday       U 
Tuesday       l^ 
Thursday     14 
Friday         1* 
Saturday      l? 
Monday        J 
Tuesday       1" 
Wednwday^ 
Thursday     *\ 
Friday         g 
Saiuruay      23 
Aionday      2S 
Wednesdays^ 
Thursday    28 
Salu<-d4y      30 

Hertford" 
Chelmsford 

M^dstone 
Lewes 

Kingston 

Northamp- 

[ton 

Oakham 

Lincoln  and 

-        [city 

Nottingham 
[and  town 

Derby'*'' 

Leicester  k 
[B. 

Coventry 
Warwick 

Ayleaburjr 

Bedford  ' 

Huntingd*n 
Cambridge 

Norwich    & 
[City. 

Bury  St.Ed. 

Rnding  ' 
Oirford 
Worccsteri 
SUffori*^''^ 

Slirewsbury 

Hereford' 

Monmouth 

GIo*ster&C 

Welchpool 

Bala 
Carnarvon 

Beaumaris 

Ruthin 

Mold 
Chester 

Swansea 

HaTerford. 
[west&iown 

Cardigan" 

Carmarthen 

Brecon 

Preftteign 
Chester 

Lancaster 
Appleby 
Clriisle 
Newcastle  & 
[town 

Dorham 
York  &  city 

Liverpool 

Wincbcsur 
Saltabniy 

Dorcbrstei 
Exeter  ii 

tdiy 

B<AlmiB 
Taunton 
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SUPE&IOR  COURTS. 

[Reported  by  W.  FiMNELLY,  Esq.,  Barritter  at  Law.'} 
CANAL  COMPANY. — LACHBS. 

Bjf  act  of  parliament  establishing  a  canal 
€ompanjf,  the  company  had  power  to  take 
land*  for  the  canals  and,  in  case  the  seller 
of  common  or  waste  land  could  not  make 
a  good  title,  or  could  not  be  ascertained. 
So  pay  the  purchase  money  into  the  Court 
of  Chancery,  The  company  took  possession 
of  part  of  the  lands  of  Penge  Common  for 
their  eanal,  and  did  not  pay  into  Court  the 
purchase  money,  the  amount  of  trhich  was 
eaiculnted  by  their  commissioners  in  1812. 
In  1827*  an  act  was  passed  for  enclosing 
the  common;  and  in  1837,  the  tommis' 
sioners  under  that  act  allotted  the  land 
taken  by  the  canal  company  to  one  ii,,who 
had,, in  1813»  assigned  his  interest  to  C. 

Held,  that  the  company  were  trustees  for  S. 
and  his  assigns,  and  that  these  were  not 
guilty  of  laches  in  not  suing  the  company 
for  the  purchase  money  be/ore  1837.  when 
the  true  ownership  of  the  land  was  ascer^ 
tained. 

By  act  of  parliament,  41  O.  3,  c.  127,  incor- 
poratiDg  the  Croydon  Canal  Company  with 
ihe  usual  powers  to  parchase  and  take  lands 
for  (he  purpose  of  the  canal,  commissioners 
were  appointed  for  settling  the  differences 
that  mif(nt  arise  between  the  company  and  the 
proprietors  of  such  lands,  and,  in  case  any 
commons  or  waste  lands  should  be  used  for 
die  canal,  to  apportion  the  purchase  money 
between  the  lords  of  manors  and  other  per* 
sons  interested.  In  1802,  the  canal  company 
took  possession  of  a  piece  of  land,  part  of 
Penfpe  Common,  for  the  use  of  the  canal,  but 
not  being  able  to  ascertain  the  lord  of  the 
manor  or  other  true  owner,  they  obtained,  in 
1606,  another  act  of  parliament  authorising 
them  to  take  and  use  such  common  or  waste 
land,  and,  in  case  the  seller  could  not  make 
out  a  good  title,  or  the  proper  owner  could  not 
be  found,  to  pay  the  purchase  money  into  the 
Coart  of  Chancery  to  be  invested  for  the 

farties  entitled  when  they  should  appear.  In 
812,  a  Mr.  Scott  claimed  title  to  part  of 
Pcnge  Common  lised  by  the  company,  and  the 
commissioners  under  the  act  awarded,  in  re- 
spect of  that  part,  620/.  as  the  value  thereof, 
and  for  damages  done  to  another  part  of  the 
common  they  awarded  181/.  In  1815,  Mr. 
2»cott  assigned  his  interest  in  these  two  awards 
to  Messrs.  Cator,  for  500/.  In  1827,  an  act 
was  passed  for  enclosing  Penge  Common,  and 
the  commissioner  under  that  act  made  his 
award  in  18379- allotting  Penge  Common  to 
the  Gators  and  four  other  persons.  In  1835, 
the  Canal  Company  sold  to  the  Croydon  and 
London  Railway  Company  the  site  of  the 
canal,  and  the  latter  company  paid  the  price 
(40,250/.)  into  the  Bank  of  England,  agree- 
ably  to  the  terms  of  their  act  of  parliament,  to 
the  credit  of  the  canal  company,  to  be  applied 
in  paying  and  satisfying  all  debts,  contracts, 
t^Ojfagements,  damages,  demands,  and  liabi- 


lities to  which  the  canal  company  were  liable, 
and  in  1839,  the  Messrs.  Cator  filed  a  bill  in 
the  Court  of  Exchequer  against  the  Croydon 
Canal  Company,  for  accounts  and  payment  of 
the  said  two  sums  of  620/.  and  181/.,  and  a 
decree  was  made  bv  that  Court  in  their  favour 
in  March,  184l.« 

The  defendants  brought  thnt  decree  under 
review  of  this  Court,  m  November,  1841  ; 
when 

Mr.  Stuart  and  Mr.  fFillcoek,  argued  the 
case  oil  behalf  of  the  defendants;  and  Mr. 
SimpkinAon  and  Mr.  Chnndless  for  the  plain- 
tififs,  in  support  of  the  decree  below. 

The  Lord  Chancellor  now  (19th  December, 
1843,)  gave  judgment  as  follows ; — ^This  was 
an  appeal  from  the  Equity  side  of  the  Court 
of  Exchequer.  The  facts  of  the  case  are  bo 
fully,  and,  I  think,  so  accurately  stated  in  the 
report  of  the  proceedtngs  in  the  Court  below, 
that  it  is  unnecessary  for  me  to  enter  into 
them  in  detail. 

The  question  related  to  two  sums  of  money, 
one  of  620/.  5«.,  which  was  awarded  by  commis- 
sioners under  the  Croydon  Canal  Act,  in  re- 
spect of  the  value  of  a  piece  of  land,  forming 
a  part  of  Penge  Common,  which  was  taken  for 
the  purposies  of  that  act ;  and  the  other  was  a 
sum  of  181/.  5#.,  awarded  by  the  samecommis- 
sioners,  in  respect  of  compensation  for  damage 
done  to  another  piece  of  land,  forming  a  part  of 
the  s»me  common.  At  the  time  when  these 
awards  were  made,  Mr.  John  Scott  claimed  to 
be  the  owner  of  the  soil  of  that  common,  but 
the  commissioners,  not  being  satis6ed  as  to  his 
title,  did  not  make  the  awards  to  him  spe* 
cifically,  but  did  that  which  they  were  entitled 
to  do ;  they  awarded  the  compensation  and  the 
value  of  the  land  generally,  for  the  persona 
who  should  turn  out  ultimately  to  be  entitled. 

The  first  objection  that  was  made,  was,  that 
Mr.  Scott  ought  to  have  been  made  a  party  to 
the  suit.  Mr.  Scott,  after  the  awards  were 
made,  assigned  his  interest  in  those  two  sums 
to  the  plaintiffs  for  500/.,  and  it  was  said  that 
as  these  proceedings  were  instituted  by  the  as- 
signees, the  assignor  ou^ht  to  have  been  made 
a  party  to  the  suit.  It  is  quite  clear,  that 
where  the  assignor  has  a  legal  title,  and  he 
assigns  his  interest,  and  any  proceedings  are 
taken  by  the  assignee  with  respect  to  the  pro- 
perty so  assigned,  the  assignor  must  be  a  party 
to  the  suit,  because  by  his  assignment  he  does 
not  part  with  the  legal  estate,  and  the  party 
having  the  legal  estate  must  be  before  the 
Court.  But  that  principle  clearly  does  not 
apply  to  the  facts  of  this  case.  There  was  no 
sum  awarded  specifically  to  Mr.  Scott.  All 
that  he  had  was  an  equitable  interest  and  right 
to  the  money,  if  he  made  out  his  title  to  the 
land.  That  equitable  interest  and  right  he 
assigned  before  the  suit ;  having  parted,  there- 
fore, with  all  interest  that  he  had  of  every  de- 
scription, it  was  not  necessary  that  he  should 
have  been  a  party  to  these  proceedings.  This 
point  was  pressed  in  the  Court  below,  but  I  do 
not  think  it  was  pressed  very  forcibly  in  this 
Ck>urt, — cert^nly  it  was  not  much  relied  on. 

*  See  the  report,  4  You.  &  Coll.  403, 
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I1ie  main  point  that  wa«  contended  for  was 
this,  thai  the  pluintifis  were  barred  by  time ; 
and  it  was  necessary,  therefore,  to  consider 
that  ol)jectiou  with  reference  to  the  facts  of 
ihe  cHse.  And  6rst  by  the  acts  of  parliament, 
when  the  land  was  taken  and  the  damaj^e* 
awarded  under  the  circuinstancea  which  oc- 
curred in  this  case,  it  was  necessary,  before  the 
company  took  possiession  of  the  land,  that  they 
shunid  either  pay  the  nioney  into  the  Court  of 
Chaucery,  or  invest  it  for  the  persons  who 
should  ultimately  turn  out  to  be  entitled  to  it, 
in  one  of  the  nicKies  pointed  out  by  this  act  of 
parliament.  If  they  had  paid  the  money  into 
the  Court  of  Chancery,  or  if  the  money  had 
been  invested  in  the  manner  required  by  the 
act,  the  Court  of  Chancery,  or  the  persons  for 
whom  the  money  had  been  so  invested,  would 
have  been  trustees  for  those  persons  absolutely, 
on  their  making  out  their  title;  they  would 
have  been  trustees,  not  holding  adversely  to 
the  plaintiffs,  and  therefore,  at  any  time,  the 
plaintiffs  might  have  made  i;ood  their  claim. 
It  would  appear,  therefore,  very  extraordinary, 
that  if  the  company  had  performed  that  which 
they  were  required  to  do  by  the  act  of  parlia- 
ment, the  plaintiffs  would  have  been  entitled 
to  have  succeeded  in  obtaining  possession  of 
this  money,  but  they,  by  violating  the  act  and 
infringing  its  provisions,  should  place  the 
plaintiffs  in  a  worse  situation  than  they  would 
have  stood  in  if  the  company  had  complied 
with  the  requisites  of  the  act.  It  is  said  in  the 
evidence  that  those  provisions  were  made  for 
the  benefit  of  the  company  in  a  certain  man- 
ner, that  is,  if  they  could'  not  find  who  the 
persons  were  who  were  entitled  to  the  pro- 
perty, by  investing  it  or  by  paying  it  into  the 
Court  of  Chancery,  they  became  entitled  to 
enter  into  possession,  which  they  otherwise 
could  not  have  done.  Therefore,  so  far,  it 
was  for  their  benefit  they  did  enter  into  pos- 
session. Having  entered  into  possession  it 
was  their  duty  to  have  done  that  which  the 
act  of  parliament  required  under  such  circum- 
stances, either  to  place  the  money  iu  the  Court 
of  Chancery,  or  to  invest  it  in  one  of  the  modes 
pointed  out  by  the  act. 

But  independently  of  this  coni»ideration, 
looking  at  the  case  in  another  view,  are  these 
parties,  taking  into  consideration  the  whole  of 
their  conduct,  barred  by  time?  Have  they 
been  guilty  of  any  laches,  any  negligence,  any- 
thing amountins  to  an  acquiescence  ?  Because 
it  is  upon  this  K»uudation  that  lime  is  to  bar  in 
a  court  of  equity.  Let  us  look  at  the  circum- 
stances of  the  transaction.  At  the  time  when 
these  sums  were  awarded  it  was  not  ascertained 
who  the  persons  ivere  who  were  entitled  to  re- 
ceive them.  AppLcaiion  was  made  by  the  pre- 
sent plaintiffs,  the  canal  company  refused  to 
{»ay  the  money,  and  some  time  afterwards,  no 
ong  period,  they  fell  into  didiculties  and  be- 
came insolvent,  which  state  of  circumstances 
continued  up  to  the  year  1836,  and  was  put  an 
end  to  bv  a  transaction  to  which  1  shall  pre- 
sently refer.  In  this  st^te  of  things,  the  com- 
pany's affairs  being  changed,  looking  at  the 
nature  of  the  title  of  the  plaintiffs  and  their 


claim,  every  person  acquainted  with  the  sob« 
ject  of  their  title  must  come  to  this  conclusioo, 
that,  practically,  iu  the  ordinary  course  of  pro. 
ceedings  in  a  court  of  justice,  there  would  have 
been  extreme  difficulty  and  much  expense  in- 
curred in  endeavouring  to  establish  their  title. 
Could  it  have  been  required  under  such  cir- 
cumstances that  they  should  do  so?  In  the 
year  1827  the  Enclosure  Act  passed,  an  act  for 
the  purpose  of  enclosinj;  Pemre  Common,  of 
which  ihese  pieces  of  land  formed  a  |>an. 
Then  it  was  for  the  first  time  they  were  in  s 
situation  in  which  they  could  conveniently 
assert  their  right  and  ascertain  their  title  to  the 
property  in  question.  What  did  they  do  on 
that  occasion?  Their  solicitor  instantly  ap- 
plied to  the  company,  and  required  them  to 
pay  to  the  commissioner  under  that  Coclosure 
Act  the  money  in  question,  b  order  that  be 
might  apportion  it  among  the  persona  entitled 
by  his  award.  They  refused  to  do  8o.  What 
was  the  next  step  which  was  taken  by  these 
parties  ?  They  then  immediately  sent  in  their 
claim  of  title  to  the  commissioner;  that  title 
was  investigatetl,  and  the  commissioner  under 
the  awanl  decided  that  they  were  entitled  to  s 
certain  allotment  on  the  common,  and  that 
four  or  five  other  persons  were  also  entitled  to 
allotments.  It  was  therefore  by  the  award  of 
the  commissioner,  which  was  pronounce<l  in  the 
year  1837,  that  the  title  was  ascertained ;  they 
applied  tor  the  payment  of  the  money,  the 
company  refused  to  pay,  and  then  this  bill  mu 
filed.  Is  there  anything  in  this  view  of  the 
transaction — all  which  appears  on  the  hct  of 
these  proceedings ^that  can  justify  the  Court 
in  saymg  that  there  was  any  laches,  any  neg- 
ligence, any  conduct  imporiiug  or  inferring 
acquiescence  on  the  part  of  the  plaintiffs  ?  Oa 
the  contrary,  whenever  they  could,  with  any 
chance  of  success,  press  their  claim  agamsi 
the  defendants,  they  constantly  did  so. 

But  there  is  another  consideration  which  is 
also  of  material  importance  with  reference  to 
this  question,  as  to  the  bar  of  time ;  it  is  this : 
The  parties  had  no  right  whatever  io  call  for 
the  payment  of  this  money  until  their  title  was 
ascertained.  That  title  was  not  aacertained 
until  the  award  of  the  commissioner  under  the 
Enclosure  Act  was  pronounced,  when  they  had 
a  right  to  claim  the  money ;  they  had  no  rigbt 
to  claim  it  before ;  they  instantly  made  a  de- 
mand of  the  money.  I  think  it  cannot  be  coa- 
sidered,  therefore,  under  these  cireumstaoces, 
that  there  was  any  negligence,  or  any  want  of 
due  activity. 

There  is  another  consideration  also  applic- 
able to  this  part  of  the  case,  which  is  material— 
I  mean  the  act  of  parliament  which  was  made 
in  the  year  1836.  The  company  was  in  a  state 
of  insolvency  during  a  long  period  of  tijne; 
that  is  admitted;  tliey  were  extricated  from 
this  situation  in  consequence  of  an  agreemeiit 
which  they  entered  into  with  the  Croydon 
Railway  Company,  for  a  sum  of  about  40,000/ , 
to  sell  to  that  company  the  site  of  the  caasl, 
for  the  purpose  of  the  railway.  All  this  wras 
done  under  the  authority  of  an  act  of  parlia- 
ment, by  the  provisions  of  which  that  muoey 
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was  to  be  paid  to  the  canal  company,  not  tbal 
they  ffi^ht  dispose  of  it  as  they  should  think 
proper,  but  that  it  mi^ht  be  applied  for  par- 
ticular purposes,  and  those  purposes  were  the 
payment  of  debts,  claims,  damages,  liabilitit^s, 
and  demands  to  which  they  were  subject.  If 
they  received  this  money,  therefore,  under  the 
authority  of  this  act  of  parliament,  they  were 
bound  to  apply  it  as  the  act  required;  and 
nobody  can  say  that  it  was  not  a  claim,  demand, 
and  debt,  which  was  due  from  the  company. 
It  is  said  it  is  barred  by  time :  a  debt  is  never 
barred  by  time,  even  in  a  court  of  law ;  the 
Statute  of  Limitations  does  not  bar  the  debt, 
bat  only  the  demand.  It  was  a  subsisting  debt, 
and  having  received  the  money  for  the  purpose 
of  discharging  this  obligation,  and  the  stipula- 
tions in  the  act  of  parliament  appearing  tu 
have  been  framed  in  consequence  of  the  insoU 
vent  state  of  the  company,  it  appears  to  me 
that  they  were  bound  to  apply  that  money 
accordiug  to  the  requisitions  of  the  act.  For 
all  these  reasons  1  am  of  opinion  that  the 
defence  set  up  that  time  was  a  bar  to  this 
demand,  cannot  be  sustained ;  and  in  that  opi- 
nion I  entirely  concur  with  the  judgment  of 
the  Court  below. 

The  next  question  is  this,  has  the  case  of 
the  plaintiffs  been  made  out  ?  Are  they  en- 
titled to  this  money,  or  to  any  portion  of  it  ? 
The  award  of  the  commissioner  under  the 
Enclosure  Act  establishes  that  they  were  en- 
titled, in  the  year  1837»  when  that  award  was 
made,  to  a  portion  of  the  land  of  Penge  Com- 
mon, and  that  other  persons,  specifically  named, 
were  entitled  to  portions.  The  right  of  tlie 
plaintiffs  is  traced  from  Mr.  Scott ;  the  greater 
part  of  the  property  possessed  by  Mr.  Cator, 
which  he  had  in  the  hamlet  of  Penge  and  the 
Common^  was  derived  from  Mr.  8cott.  If, 
therefore,  the  commissioner  has  found  that  iu 
tbe  year  1837  the  plaintiffs  were  entitled  to  the 
common,  and  they  have  derived  their  title 
from  Mr.  Scott,  as  to  a  portion  of  it  Mr. 
^>cott  must  have  been  entitled  in  the  year 
1812,  at  the  time  when  the  award  of  com- 
pensation under  the  Croydon  Canal  Act  was 
made.  If  be  was  entitled  to  this  property  at 
the  time  when  that  award  was  made,  he  was 
entitled  to  receive  the  money,  and  being  so 
entitled,  he  assigned  his  interest  to  the  present 
plaintiffs;  therefore  a  title  is  made  out  to  a 
part  of  this  money  in  the  present  plaintiffs; 
they  are  entitled  therefore  to  maintain  this 
suit.  In  what  proportion  they  are  entitled  does 
not  appear;  that  is  properly  referred  to  the 
consideration  of  the  Master.  If  they  should 
tnake  out  a  title  to  the  money  or  to  any  por- 
tion of  it,  the  rest  follows,  as  a  matter  of 
courae,  and  the  learned  Judge  has  directed  a 
reference  for  that  purpose. 

Another  objection  was  made  that  there  were 
other  parties  interested  in  this  fund,  and  that 
they  ought  to  be  parties  to  the  suit.  I  think 
the  plaintiffs  have  done  all  that  they  could  by 
possibility  do ;  they  miide  parties  to  the  suit 
those  persons  in  whose  favour  the  award  of  the 
commissioner  under  tbe  Enclosure  Act  was 
oiade ;  they  had  no  means  of  ascertaining  with 


eertmnty  or  precision  their  title ;  nor  is  there 
anything  before  the  Court  to  shew  who  the 
persons  are,  at  the  time  when  this  compenaa- 
tion  was  awarded,  that  were  entitled  to  share  it 
with  tbe  present  plaintiffs.  There  b  nothing 
certain  even  with  respect  to  the  title  of  the 
Archbishop  of  York,  whether  he  is  or  b  not 
entitled  to  have  the  money.  All  this  rests  as 
matter  of  enquiry  before  the  Master,  and  I 
think  properly  rests  so. 

There  is  only  one  other  point  which  was 
raised,  and  to  which  it  is  necessary  to  advert. 
It  is  stated  that  tbe  commissioner  had  no 
power  to  award  damages;  that  the  decree 
deals  with  the  damages,  not  merely  with  the 
sums  that  were  awarded  for  the  purchase  of 
the  land ;  but  the  compensation  for  damages, 
the  sum  of  181/.;  and  counsel  stated  that  in 
the  act  of  parliament  there  was  no  authority 
to  award  damages.  But,  with  all  deference  to 
that  learned  gentleman,  I  think  he  misappre- 
hends the  object  of  that  act.  There  was  a  de- 
fect io  tbe  first  act  of  parliament,  and  tbe  48th 
of  G.  3,  the  second  act,  was  passed  for  the 
purpose  of  remedying  that  defect;  but  that 
act,  ,aud  the  ot>ject  of  it,  only  is  to  regulate 
the  manner  in  which  notices  shall  be  given, 
and  the  manner  in  which  the  comtnissioners 
shall.be  assembled.  When  the  commissioners 
are  assembled  by  virtue  of  the  provisions  of 
that  act,  they  act  not  under  the  authority  of 
that  act  only,  but  under  the  authority  of  the 
first  and  second  acts,  and  under  the  first  act 
they  are  authorized  and  empowered  to  award 
not  only  the  price  of  land  which  is  sold,  but 
they  are  authorized  also  to  award  compensation 
for  damages  under  the  act.  I  am  of  opinion, 
therefore,  that  the  decree  in  that  particular  is 
right. 

Under  the  circumstances,  considering  that 
these  are  the  only  points  made  to  which  it  ap- 
peared to  me,  in  the  course  of  the  investiga- 
tion, that  it  was  necessary  to  advert,  I  think  the 
decree  of  the  Court  below  is  rii>ht,  and  that  it 
should  be  affirmed,  and  affirmed  with  costs. 

Carlor  v.  The  Croydon  Cantl  Company, 
15»h  atid  16th  of  November,  1842,  and  19th  of 

December,  1843.        

<Eluttn'tf  iBenc^. 

(Before  the  four  Judges.) 

[Reported  by. ^OHH  HAMBaTON,  }^w{,.  Barrister  at 

..^        Law."] 
ATTORNBT— ADI^ISSION   OF. — WBL8B  ROLL. 

^  service  under  articles  to  an  attorney  who 
had  been  admitted  at  the  Court  of  Great 
Sessions  in  fFaies,  and  was  now  practising' 
in  fFales,  and  paying  only  the  one  shilling 
under  11   Geo.  4  ^  I    M^/n.  4,  r.  70,  #. 
16,  will  entitle  the  person  so  serving  to  be 
admitted  un  attorney  of  the  Courts  at  fFesi- 
minster  upon  his  fulfilling  in  other  respects 
the  conditions  required  oy  the  6Sf7  ^ict, 
c.  73. 
A  person  by  the  name  of  Davis  had  been  ar- 
ticled with  one  Rees,  who  was  ^n  attorney  re- 
siding iu  Wales.     Davis  now  d^^ined  to  have 
his  articles  registered  in  order  that  he  might  be 
admitted  as  an  attorney  in  the  Courts  of  West- 
minster on  the  expiration  of  the  contract,  and 
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the  question  raised  for  tbe  opinion  of  the  Court 
was  whether  Rees  was  a  practisinf^  attorney  or 
solicitor  in  England  and  Wales  within  the 
meaning  of  the  3rd  section  of  6  &  7  Vic.  c.  73. 
The  Incorporated  Law  Society  was,  by  the  di- 
rcction  of  the  Judge  before  whom  the  matter 
was  first  moved,  made  parties  |to  the  rule,  in 
order  that  the  question  on  the  construction  of 
the  statute  might  be  properly  discussed.  The 
first  statute  referred  to  on  this  subject  was  2 
Geo.  2,  c.  23,  which  regulated  the  admission  of 
attorneys  to  practise  in  the  Courts  at  West- 
minster. The  Slat.  9  Geo.  4,  c.  49,  was  passed 
relative  to  the  stamp  duties.  Bythe  4th  section 
of  that  act  it  is  enacted  "  that  upon  payment  of 
the  sum  of  120/.,  being  the  amount  of  duty 
imposed  by  law  on  articles  of  clerkship  entered 
into  by  anv  person  in  order  to  his  admission  in 
any  ot  his'Majesty's  Courts  at  Westminster,  it 
shall  and  may  be  lawful  for  the  Commissioners 
of  Stamps,  or  any  of  their  officers,  at  any  time 
after  the  passing  of  this  act,  whenever  there- 
unto required,  and  although  more  than  six 
months  shall  have  elapsed  from  the  date  of 
such  articles,  to  stamp  any  vellum,  parchment, 
ur  paper,  on  which  shall  be  engrossed,  written 
or  primed,  any  articles  of  clerkship,  contract, 
indenture,  or  other  instrument,  under  which 
any  person  may  have  served,  or  become  bound 
to  serve  as  a  clerk  in  order  to  his  admission  in 
any  of  the  Courts  of  Great  Sessions  in  Wales, 
or  of  the  Counties  Palatine  of  Chester,  Lancas- 
ter or  Durham,  or  in  any  other  Court  of  Re- 
cord in  England,  (not  being  one  of  his  Ma- 
jesty's Courts  at  Westminster,)  holding  pleas 
where  the  debt  or  damage  amounts  to  forty 
shillings,  any  thing  in  any  act  or  acts  to  the 
contrary  notwithstanding ;  and  thereupon  the 
person  having  to  served  shall  be  capable  of 
being  admitted  an  attorney  or  solicitor  in  any 
one  or  more  of  his  Majesty's  Courts  at  West- 
minster.*' Then  came  the  statute  11  Geo.  4  k, 
1  W.  4,  c.  70,  which  abolished  the  Welsh  judi- 
cature, afid  is  entitled  '*  An  Act  for  the  more 
etfectiial  administration  of  Justice  in  England 
and  Wales."  By  the  i6th  section  of  that  act 
it  is  enacted  'M hat  all  persons  who  on  or  before 
the  passing  of  this  act  shall  have  been  admit- 
ted as  attorneys,  and  shall  then  be  practisuig 
in  any  of  the  Courts  of  Sessions,  or  Great 
Sessions  in  the  County  Palatine  of  Chester,  or 
in  Wales  respectively,  shall  be  entitled  on  the 
payment  of  one  shilling,  to  have  their  names 
entered  upon  a  roll  to  be  kept  for  that  pur- 
pose, in  each  of  the  Superior  Courts  of  West- 
minster, and  thereupon  be  allowed  to  practise 
in  such  Courts  in  all  actions  and  suits  against 
persons  residing,  at  the  commencement  of  the 
suit,  within  the  county  of  Chester,  or  Princi- 
pality of  Wales  ;  and'that  all  persons  having 
served,  or  now  actually  serving  as  clerks  to 
such  attorneys  under  articles,  and  who  would 
otherwise  be  entitled  to  be  admitted  as  attor- 
neys  of  the  said  Courts  of  Great  Sessions,  may, 
on  or  before  the  expiration  of  six  months  afier 
the  passing  of  this  act,  be  admitted  as  attor- 
neys at  the  said  Courts  at  Westminster,  for 
the  purpose  of  practismg  there,  in  the  like 
matters    only,     mthout    payment     of    any 


greater  dnty  than  would  be  now  payable  by 
law  upon  their  admission  as  attorneys  of  such 
Courts  of  Great  Sessions  respectively."  By 
the  17th  section  it  is  enacted,  "that  all  at. 
torneys  and  solicitors  now  actually  admitted 
and  practising  in  any  of  the  said  Courts  of 
Sessions  or  Great  Sessions  may  be  admitted  as 
attorneys  of  the  said  Courts  at  Westm raster, 
in  like  manner  as  is  now  or  may  be  hereafter 
prescribed  for  the  admission  of  other  persons 
as  attorneys  therein,  upon  payment  of  such 
sum  for  duty,  in  addition  to  the  sum  already 
paid  by  them  in  that  behalf,  as  shall,  together 
with  such  latter  sum,  amount  to  the  full  doty 
required  upon  admission  of  attorneys  in  the 
said  Courts  at  Westminster ;  and  that  all  per- 
sons having  served  or  now  actually  serving 
under  articles  as  clerks  to  such  attorneys  or 
solicitors  of  any  of  the  said  Courts  of  Sessions 
or  Great  Sessions,  may,  at  the  expiration  of 
their  respective  times  of  service,  be  admitted 
as  attorneys  of  the  said  Courts  at  Westminster, 
in  like  manner,  and  upon  payment  of  tbe  like 
duty  as  if  they  had  served  under  articles  as 
clerks  to  attorneys  of  the  last  mentioned 
Courts."  The  stat.  6  fc  7  Vict.  c.  73,  was 
passed  for  consolidating  and  amending  the 
laws  relaiing  to  attorneys  and  solicitors.  By  the 
3d  section  of  that  act  it  is  enacted,  that  "  no 
person  shall,  from  and  after  the  passing  of 
this  act,  be  capable  of  being  admitted  and 
enrolled  as  an  attorney  or  solicitor,  unless 
such  person  shall  have  been  bound  by  contract 
in  writing  to  serve  as  clerk,  for  and  during  tbe 
term  of  five  years,  to  a  practUmg  attarnep  or 
tclidtor  in  England  w  fFale»**  &c. ;  with  a 
proviso  as  to  attorneys  or  solicitors  practising 
in  the  Courts  of  the  Counties  Palatine  of  Lan- 
caster and  Durham.  Mr.  Rees  had  been  duly 
admitted  and  enrolled  at  Westminster,  on  the 
payment  of  the  1<.  duty,  according  to  the  pro- 
visions of  the  16th  section  of  11  Geo.  4,  and 
1  W.  4,  c.  70,  and  Mr.  Davis  was  articled  to 
him,  but  had  in  all  other  respects  complied 
with  the  provisions  of  6  &  7  Vict.  c.  73. 

The  Attorney  General  (with  whom  was  Mr. 
Robinson),  appeared  for  the  Incorporated  Law 
Society. — The  question  for  the  opinion  t>f  the 
Court  is,  whether  Mr.  Rees  can^be  deemed 
a  practising  attorney  or  solicitor  in  England  or 
Wales,  within  the  meaning  of  the  statute  of 
Victoria,  so  as  to  entitle  him  to  take  an  arti- 
cled clerk.  The  words  "  practising  attorney 
in  England  or  Wales,"  must  be  held  to 
apply  to  person  sonly  who  can  practise  in  both 
England  and  Wales,  for  there  is  a  proviso  in 
the  3d  section  as  to  attorneys  practising  in  tbe 
Courts  of  the  Counties  Palatine  of  Lancaster 
and  Durham,  which  shews  that  the  previoui 
words  did  not  iuclude  those  who  practised  in  a 
limited  jurisdiction.  By  the  stat.  11  Geo.  4, 
and  1  W.  4,  c,  70,  a  Welsh  attorney  could  be 
admitted  at  Westminster,  on  what  is  called  the 
shilling  roll,  but  the  17th  section  of  that  su- 
tule  confines  the  privilege  to  those  who  were 
articled  at  the  time  the  statute  passed.  [Mr. 
Justice  Patteson, — The  statute  abolishing  tbe 
Welsh  judicature  makes  provision  for  admit- 
ting persons  articled  to  attorneys  at  the  time 
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th«  statute  passed,  but  it  teems  to  make  no 
profision  as  to  those  who  may  be  articled 
aftenvards.]  It  la  so.  The  provisions  of  the 
statute  are  confined  to  persons  who  then  had 
served  or  then  were  servini;  under  articles  to 
attorneys  in  Wales.  There  may  he  some  rea- 
son to  doubt  whether  the  legislature,  when  it 
passed  the  Welsh  Judicature  Act.  was  not 
inismformed  as  to  the  then  existiner  law.  The 
establishment  of  stamp  duties  had  made  a  dif- 
ference in  the  two  classes  of  persons,  those 
practising  in  the  Court  of  Great  Sessions  and 
those  practising  in  the  Courts  at  Westminster. 
That  difference  does  not  seem  to  have  been 
considered  by  the  legislature,  or  otherwise  the 
admissibility  to  the  Courts  at  Westminster 
might  not  have  been  restricted  to  persons 
who  had  then  served  or  were  then  actually  ser- 
ving under  articles  of  clerkship  in  Wales.  But 
that  it  was  so  restricted  there  can  be  no  doubt. 
It  is  now  impossible  to  say,  that  persons  who 
under  that  act  merely  enrolled  themselves  on 
the  payment  of  the  U.  duty, to  enable  themselves 
to  practise  in  a  limited  manner,  can  be  con- 
sidered within  the  meaning  of  the  statute  of 
Victoria,  as  "  practising  attorneys  in  England 
and  Wales ;"  and  if  they  cannot  be  so  con- 
sidered, they  cannot  confer  on  the  persons 
who  are  articled  to  them  the  right  to  claim  to 
be  admitted  as  attorneys  of  the  Superior 
Courts  of  Law  at  Westminster. 

The  Solicitor  Generate  (with  whom  was  Mr. 
Chition  and  Mr.  y.  fFHliams)  in  support  of  the 
rule. — It  never  was  the  intention  of  the  legis. 
latare  to  inflict  such  an  injury  upon  a  person  in 
the  situation  of  Mr.  Davis,  as  will  be  inflicted 
here,  unless  the  Court  shall  decide  in  favour  of 
this  application.  The  words  of  the  stat.  of  Vic- 
toria are  very  general,  and  the  proviso  is  con- 
fined to  attorneys  in  the  counties  palatine  of 
Lancaster  and  Durham.   Unless  this  case  is  in- 
cluded in  the  proviso,  it  must  come  within  the 
words,  "  practising  attorney   in  England  or 
Wales.'*  An  attorney  practising  in  the  court  of 
Great  Session  in  Wales  would  have  come  within 
the  description  of  an  attorney  practising  in  Eng- 
land or  Wales  before  the  Stamp  Duty  acts  made 
any  difference  in  this  class  of  persons.    The 
Welsh  Judicature  Act  could  only  provide  for 
those  who  were  then  admitted  or  were  then  in 
a  course  of  preparing  fnr  admission,  because 
afterwards  the  Court  of  Sessions  was  abolished, 
and  there  wa-«  no  need  of  any  further  regula- 
tions.   The  Welsh  attorneys  are  now  therefore 
in  the  same  situation  as  formerly,  with  the  sole 
exception  of  the  amount  of  duties  payable   by 
them.    By  the  late  act  a  W^elsh  attorney  may 
l)e  admitted  generally  at  the  Courts  at  West- 
minster on  payment  of  the  proper  amount  of 
duty.  Jn  £'jrpar/tf^t7//Vim<«  the  Court  allowed 
a  person,  who  before  11  Geo.  4  and  1 W.  4,  c. 
70  had  been  admitted  an  attorney  of  the  Court 
of  Great  Sessions  in  Wales,  having  paid  the 
higher  duty  on  his  articles  of  clerkship  under 
Stat.  55  Geo.  3,  c.  184,  to  he  admitted  an 
attorney  of  ibis  <  )ourt  after  the  passing  of  the 

former  act^  without  examination,  though  he 
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had  never  taken  out  his  certiAcate  or  practised 
in  the  Court  of  Great  Sessions,  or  elsewhere. 
If  that  case  was  rightly  decided,  it  shows,  that 
after  the  passing  of  the  Welsh  Judicature  Act» 
an  attoniev  of  the  Court  of  Great  Sessions  waa 
considered  as  entitled  lo  all  the  privileges  of 
an  attorney  of  this  Court,  and  that  the  payment 
of  the  higher  duty  was  merely  a  matter  of  fiscal 
regulation  which  could  not,  except  for  the 
mere  purposes  of  revenue,  affect  his  rights,  or 
those  of  the  persons  who  were  serving  under 
him. 

Lord  Denmnn,  C.  J. — If  I  thought  that 
there  would  be  any  difficulty  about  this  case, 
I  should  wish  to  consult  the  Judges  of  the  other 
Courts  before  giving  a  decision.  But  I  do  not 
anticipate  any  difference  of  opinion  on  the  sub- 
ject. I  am  of  opinion  that  this  person  may 
properly  be  admitted. 

Mr.  Justice  Patteson, — 1  had  considerable 
difliculty  about  this  case  at  first,  but  I  now 
I  think   that  what  is  required  may  be  done. 
What  the  Solicitor  General  says  is  true,  that 
before  any  act  was  passed  imposing  stamp  du- 
ties on  attorneys'  admissions,  (which  first  oc- 
curred in  the  34  Geo.  3,)  any  person  who  had 
served  his  time  to  an  attorney  in  Wales,  mit;ht, 
in  virtue  of  that  service,  have  been  admittetl 
an  attorney  in  this  Court.     [His  Lordship  re- 
ferred to  the  2  Geo.  2,  c.  23,  ss.  1, 3,  &  5.]  Then 
when  the  legislature  imposed  stamp  duties  on 
these  articles  of  clerkship,  different  rates  of 
duty  were  imposed  on  those  who  were  to  be  ad- 
mitted in  this  Court,  and  those  who  were  to  l)e 
admitted  in  the  Court  of  Great  Sessions.  This 
occasioned  a  different  practice  as  to  admission 
on  articles,  as  those  who  only  intended  to  be  ad- 
mitted in  the  Court  of  Great  Sessions,  paid  only 
a  lower  duty.  Then  came  the  9  Geo.  4.    That 
statute  is  still  in  force,  it  has  not  been  repealed 
by  the  recent  statute.  There  may  still  be  per- 
sons articled  and;  paying  the  lesser  duty,  and 
such  persons  having  served  under  these  articles 
may  come  here,  and  having  paid  the  higher 
amount  of  duty  may  require  the  stamp  com- 
missioners to  affix  the  higher  stamp  on  the 
articles,  and  may  then  be  admitted.    It  was  so 
at  least  up  to  the  passing  of  the  last  statute. 
The  construction  now  supposed  to  be  that 
which  must  be  put  upon   the  recent  statute 
would  prevent  him  from  being  able  to  do  this. 
Such  a  construction  would  undoubtedly  put 
those  gentlemen,  who  practising  in  Wales  have 
only  paid  the  I/,  duty,  into  a  very  different  sit- 
uation from  persons  practising  in  the  County 
Palatine  of  Lancaster  or  of  Durham,  and  would 
indeed  put  an  end  to  the  existence  of  that 
class  altogether,  and  would  make  these  per- 
sons at  once  pay  the  larger  amount  of  duty, 
although  those  who  practise  in  the  Counties 
Palatine  of  Lancaster  may  still  only  pay  the 
smaller  amount  of  duty,  and  may  come  when- 
ever  they  please,  and  on  paying  the  larger 
amount  of  dutv  be  admitted  a  full  attorney  of 
the  Courts  at  Westminster.   It  certainly  would 
be  a  hard  thing  on  all  these  gentlemen  in 

1  Wales  if  that  was  the  right  construction,  and 
if  those  who  were  now  serving  under  articles 
there  should  be  prevented  from  being  admitted 
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here  on  paymjir  the  full  amount  of  duty.  I  am 
sure  that  the  le^slature  never  contemplated 
such  a  consequence,  and  I  am  satisfied  that 
Mr.  Davis  oa^ht  to  be|admitted  upon  fulfilling, 
in  other  respects,  the  conditions  of  the  new  act. 

Mr.    Justice    Coleridge   and    Mr.    Justice 
fFifchtman  concurred.  Rule  absolute. 

Ex  pnrte  Davit  and  Rees,  H.  T.    1843. 

Q.  B.  F.  J.  

Queeii'tf  llenc^  practice  Coiiri. 

[Reported  by  E.  H.  WoOLRVCH,  Esq.,  Barrisier 

at  Law.] 

ATTORNBY's  bill.  —  REFKRBNCB  TO  TAXA- 
TION.— C0N8TR0CTI0N  OF  THE  37tH  AND 
4l8T  SECTIONS  OF  THE  6  &7  ViCT.,  C  7^. 

ytn  attorney's  hills  nf  costs  were  delivered  in 
Augusly  1842,  and  an  action  tetti  brought 
upon  them  at  the  expiration  of  a  month; 
the  client  thereupon   obtained  time,  ami 
after  wards  made  payments  on  account  of 
the  Oills,  and  in  the  October  foUowmg  paid 
a  further  sum  in  cash,  and  gave  a  hill  of 
exchange,  and  promissory  note,  for  the 
balance.     A  rule  nisi  having  been  obtained 
to  refer  these  hills  to  taxation  on  an  fffi- 
dfivit  stating  that   they  contained  over- 
charges  and  false  items: —Held,  that  if 
the  giving  of  the  securities  in  October, 
.  1842,  constituted  payment,  then  the  appli- 
cation to  tax  teas  not  made  teithin  twelve 
months  after  such  payment,  and  conse- 
quently bp  the  4\st  section  of  the  (^  Sf7 
yict.  c.  3/ .  that  it  was  too  late ;  and  if,  on 
the  other  hand,    the  payment    was    not 
effected  until  the  money  due  upon  the  secu- 
rities was  actually  received,  then  the  case 
fell  within  the  37th  section  of  the   act, 
which  provides  that  no  bill  shall  be  referred 
to   taxation,  except    application  be  made 
within  twelve  months  rfter  the  delivery  of 
such   billt   except  under  speeial    circum- 
stances,  which  circumstances  the  affidavits 
in  support  of  the  rule  did  not  disclose,  and 
therefore  that  in  either  view  the  rule  must 
be  discharged. 
Quaere,  whether  payment  ttwh  place  when  the 
bill  of  exchange  and  promissory  note  were 
given,  or  when  th^y  were  paid, 
Tlfis  was  a  rule  obtained  by  Thesiger,  call- 
mg  upon   Mr.  Wilton,    an  attorney   of  this 
Court,  to  shew  cause  why  five  bills  of  costs 
delivered  by  him  to  Mr.  Hoss  should  not  be 
referred  to  taxation.    The  material  facts  dis- 
closed by  the  aHidavits  were  that  the  bills  in 
question  were  delivered  in  Aiijjrust,   1842,  and 
amounted  to  l,6S6/.;  that  at  the  expiration  of 
a  month  an  action  wait  brouj(ht  upon  them. 
when  Mr.  Ross  made  certain  payments  on  ac- 
count, obtained  time,  and  finally  in  October, 
1842,  paid  a  further  sum  of  money  in  cash, 
and  gave  a  bill  and  promissory  noie  for  the 
residue ;  the  bill  being  made  payable  at  two 
months,  and  the  note  six  months  after  date. 
In  June,   1843,  a  further   bill   of  costs  was 
delivered,  and  on  the  10th  of  August,  1843,  a 
summons  was  taken  out  at  chambers,  to  refer 
all  these  bills  to  tnxation,  which,  as  to  five  of 
them,  was  dismissed.    The  grounds  on  which 


the  present  application  was  ma^le  were,  that  the 
hills  contained  charges  in  respect  of  couusel't 
fees,  which  had  not  in  fact  been  paid ;  that 
some  of  the  items  were  exorbitant;  that  15(y. 
was  charged  for  witnesses,  who  were  not 
named  ;  that  credit  bad  not  been  given  for  a 
sum  of  24/.,  which  had  been  received  on  ac- 
count of  the  applicant,  &c. 

Piatt  and  Mr.  Chambers  shewed  cause.— 
Payment  must  be  considered  to  have  been 
made  when  the  securities  were  given;  that 
was  the  opinion  of  the  learned  judge  at  cham- 
bers; and  under  the  6  &  7  Vict.  c.  73,  s.  41. 
the  motion  U  too  late,  as  they  were  given  more 
than  twelve  months  before  the  application. 
The  principle  by  whieh  the  Courts  were  go- 
verned before  the  late  act,  in  referring  to 
taxation  after  payment,  was  that  a  bill  most 
have  been  impeachable,  on  the  ground  of  ma- 
nifest fraud,  mistake,  or  gross  overchanr<' ; 
fFilkinson  v.  Foster,^  and  in  that  case  the  ap- 
plication was  refused,  though  it  was  made  on 
behalf  of  a  cestui  que  trust.  In  Prenderieath  ?. 
Frazer^  the  Court  refused  an  order  to  ux, 
where  a  security  had  been  ifiven,  ami  thfre 
had  been  long  acquiescence,  though  the  bill 
contained  improper  charges,  but  not  amouoi- 
ing  to  fraud.  Pistor  v.  Dunbar,^  is  to 
the  same  effect.  The  delivery  of  the  bill 
to  the  client  is  a  challenge  to  him  to  dispate 
its  reasonableness  ;  and  his  acquiescence  is  ao 
acknowledgment  that  he  has  no  ground  for 
doing  so.  The  facts  in  the  affidavits  impeach- 
ing these  bills  are  denied,  and  even  if  they  were 
true,  they  furnish  no  ground  for  the  interference 
of  the  Court.  The  37th  section  of  the  new 
act  declares  that  a  bill  shall  not  be  referred 
twelve  months  after  delivery,  except  under 
special  circumstances.  As  to  what  will  be 
considered  special  circumstances  the  law  before 
the  act  furnishes  the  interpretation.  Here 
there  has  not  been  simple  payment,  but  pay- 
ment after  action.  [Pntteson,  J. — Aa  I  re^d 
the  act  there  may  be  a  reference  to  taxation 
after  payment,  under  special  circumstances, 
after  verdict,  after  a  writ  of  enquiry,  or  after 
payment :  but  in  the  last  rase  the  application 
must  be  within  twelve  mouths.  That  I  take  to 
be  the  elTect  of  the  37tb  and  4 1st  sections  read 
tos^ether.]  The  statute  came  into  operation  on 
the  22nd  of  August.  Everything  that  has  taken 
place  since  has  been  de  novo.  Application  is 
not  made  till  November,  1843,  therefore  more 
than  a  year  after  payment,  which  was  io  Oc- 
tober, 1842.  The  giving  the  bill  and  note 
constituted  payment,  and  the  payment  need 
not  be  in  solid  cash.  In  one  of  the  above  cases 
a  bond  was  given. 

Thesiger  and  Butt,  in  support  of  the  rule.— 
This  case  is  not  within  the  new  act  at  alt,  lie- 
cause  these  bills  were  delivered  before  it  passed. 
It  would  follow  from  the  argument  on  tbe 
other  side  that  where  a  bill  has  been  delivereil 
more  than  twelve  months  the  power  to  tax 
under  all  circumstances  is  gone.  [^Patteson, 
J.«-No.     The  37th  section  leaves  it  in   tbe 
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poirer  of  the  Court  to  refer  to  taxntioo  after 
any  length  of  time,  provided  oo  payment  has 
been  made.]  The  act  doe8  not  applv  to  this 
case  at  all.  The  words  "  such  !til(,"  in 'the  4 1st 
section,  apply  to  the  hills  meatipQed  in  the  37th 
section,  which  mean  bills  to  he  delivered  under 
tbi:t  act.  2(1  ly. — Even  assiiminj;  the  act  to  apply 
to  bills  delivered  before  its  enactment,  then  the 
application  is  made  within  the  twelve  months 
after  payment.  Payment  does  not  mean  the  driv- 
ing' a  security  for  money,  but  actual  payment 
and  satisfaction.  The  facts  here  would  not  have 
supported  a  plea  of  payment.  Therefore,  even 
if  the  act  applies  at  all,  the  twelve  months  did 
not  befrin  to  run  until  April,  1843,  when  the 
note  btcame  due,  and  the  application  is  con- 
sequently in  time.  The  facts  s.wom  to  remain 
substantially  unanswered.  The  rule  as  to  taxa- 
tion has  been  too  broadly  stated  on  the  other 
side.  The  cases  shew  that  even  where  no  fraud 
or  imposition  is  shewn,  razatioo  will  be  irranted 
after  payment,  if  the  parties  apply  within  a 
reasonable  time,  Gimcot  v.  Castle.^  In  f^^l- 
Uston  V.  fFeston^  taxation  was  allowed,  al- 
thoiieh  the  client  expressed  his  satisfisction  at 
the  bills,  paid  a  sum  on  account,  and  allowed 
four  years  to  elapse  from  the  delivery  of  the 
bill  before  application  for  an  order  to  tax.  If 
reliance  is  placed  upon  the  time  when  the  deli- 
very of  tho^e  bills  took  place,  it  is  important  to 
see  when  the  suits  .to  which  they  relate  ended. 
The  last  bill,  which  was  delivered  in  June, 
1843,  contained  the  charges  in  RMt  v.  Cli/t^n, 
down  to  judifment.  [Pntteton,  J.-r-That  has 
beeu  referred,  and  forms  no  part  of  the  present 
application.]  M.  ChamberM, — I  object  to  any 
allusion  to  that  bill,  as  it  is  not  annexed. 

ButL — Of  course  it  is  not  annexed.  These 
bilU  are  never  annexed,  not  to  burthen  the  par- 
ties with  unnecessary  expense.  [Patteson,  J. — 
Tlie  objection  is  that  the  bill  not  b^iog  annexed, 
its  contents  are  not  before  me,  except  so  far  as 
your  affidavits  bring  it  before  me.} 

Buit — I  submit  that  it  isbefore  you  generally 
The  time  of  the  delivery  now  becomes  import- 
ant. The  delivery  must  be  of  the  whole,  not 
of  a  part.  The  bill  in  question  was  in  respect 
of  the  continuation  of  the  proceedings  to  which 
these  five  bills  related. 

PUti,  —  I  object  to  the  introduction  of 
paper  not  verified  by  affidavit. 

Bun. — The  question  iv,  whether  the  bill 
menUoned  in  the  affidavit  is  not  sufficiently 
before  the  Court. 

Paituom^  J. — I  am  of  opinion,  that  the  con- 
tents of  no  bill  are  before  me,  unless  it  be  an- 
Dpxed,  or  exhibited,  or  unless  its  contents  be 
itated  in  the  affidavit.  You  cannot  refer  to  the 
actual  contents. 

Btfi/.^The  repeal  of  former  acts  by  the  new 
act  it  a  qualified  repeal,  and  the  saving  clause 
leaves  the  rights  accruing  by  the  previous  de- 
livery  untouched,  the  statute  only  applying  to 
bills  delivered  since  it  came  into  operation. 

PftttfS9n,  J. — Something  may  and  will  turn 
on  the  construction  of  tlie  new  act.  If  it  ap- 
plies, then  the  present  application  has  not  been 
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made  till  twelve  calendar  months  after  some- 
thinir  took  place.  Then  comea  the  question, 
whether  or  not  what  took  place  was  payment, 
within  the  4 1 sc  section.  If  it  was  not,  then  I 
must  consider  the  general  question. 

Cur.  adv.  vult. 
Patiesony  J.,  (on  the  22d  Nov.)  gave  judg- 
ment.—'This  case  turns  on  the  construction  of 
the  new  act,  the  6  &  7  Vict.  c.  73.  I  have  al- 
ready stated  it  as  my  opinion  in  another  case,^ 
that  the  act  does  apply  notwithstanding 
the  bill  may  have  been  delivered,  or  a  rule  nisi 
may  have  been  obtained  before  its  commence- 
ment, and  consequently  that  the  power  to  refer 
to  taxation  is  taken  away,  if  more  than  twelve 
months  have  elapsed  since  the  payment  of  the 
bills.  The  question,  therefore,  is  whether  ap<<> 
plication  has  been  made  within  twelve  montns 
afVer  payment.  The  payment,  if  payment  it 
can  be  called,  took  place  m  October,  1842,  the 
bills  having  been  delivered  in  the  August  pre- 
ceding. No  application  to  tax  is  matle  within 
the  month,  anfl  an  action  is  brought.  It  u  then 
sworn  that  the  attorney  and  client  went 
through  the  whole  of  the  account  together,  and 
that  after  going  through  the  account  at  the  end 
of  September,  the  client  proposes  to  pay  a  cer- 
tain sum  in  addition  to  the  amount  already 
paid,  and  to  settle  the  balance  by  giving  a  bill 
of  exchange  and  promissory  note.  The  secu- 
rities were  accordingly  given  in  Octolier,  1842. 
It  is  contended  on  behalf  of  Mr.  Wilton  the 
attorney,  and  it  is  said  my  brother  Cottman 
was  of  that  opinion,  that  the  payment  took 
place  when  the  securities  were  given.  If  so  the 
application  was  not  made  within  the  twelve 
months,  and  the  41st  section  of  the  late  act 
would  preclude  the  Oonrtfrom  referring  these 
bills  now.  But  it  is  said,  the  bill  of  ex- 
change and  promissory  note  had  time  to  run, 
and  the  money  secured  by  them  was  not  due 
till  a  period  within  the  twelve  months.  Now, 
assuming  that  payment  was  not  made  till  the 
money  was  actually  paid,  that  brings  the  mat- 
ter within  the  37th  section,  which  provides 
that  no  reference  Xm  taxation  shall  be  directed 
after  the  expiration  of  twelve  months  after  such 
bill  shall  have  been  delivered,  except  under  spe- 
cial circumstances  to  be  proved  to  the  sa- 
tisfaction of  the  Court  or  judge  to  whom 
the  application  shall  be  made.  These  bills 
were  delivered  in  August,  1842,  and  they  can- 
not therefore  be  referred  as  a  matter  of  course, 
but  there  must  be  special  circumstances  to  in- 
duce the  Court  to  refer  them.  Now  the  facts 
here  are,  that  the  party  did  not  think  proper  to 
avail  himself  of  the  act  of  parliament,  and 
apply  within  a  month  after  the  delivery  of  the 
bill,  by  which  taxation  might  have  been  ob- 
tained as  a  matter  of  course,  but  he  waits  till 
an  action  has  been  brought,  obtains  time,  and 
gives  security ;  and  now  says  he  is  in  a  situa- 
tion, after  obtaining  indulgence  and  giving 
security,  to  shew  special  circumstances  to  in- 
duce the  Court,  at  this  distance  of  time,  to 
grant  the  application.  He  imputes  no  fraud, 
but  says,  for  the  most  part,  in  general  terms. 


f  BinM  V.  Hey,  27  L.  O.,  p.  203. 
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that  the.lnll  con  tains  overchargei  and  incorrect 
items.    A  few  iustances  are,  however,  f^iven  of 
the  items  complained  of;  as  for  goin^  to  Ox- 
ford to  serve  a  writ,  instea«l  of  sending  the 
writ  to  some  person  there  to  be  served ;  this  is 
satisfactorily  au»wered,  as  it  appears  to  have 
been  important  to  serve  the  party  in  question, 
as  the  action  was  a  joint  action,  and  the  other 
parties  had  already  been  served.    Then  there 
is  a  charge  complained  of  for  sending  a  person 
to  Heme  Bay  to  subpoena  a  witopss,  instead  of 
employins:  an  attorney  there.    These  cbarjres 
are  certainly  not  of  such  a  nature  as  to  induce 
roe  to  open  tbese  bills.    Then  it  is  said  that 
cbarf^es  have  been  made  for  fees  which  have 
never  been  paid,  namely,  the  fees  of  a  learnefl 
Serjeant,  a  barrister,  and  a  special  pleader. 
The  affidavits  do  not  impute  tu  Mr.  Wilton 
any  intention  to  withhold  from  these  (gentle- 
men any  fees  which  may  have  been  due  to 
ihem.    With  respect  to  the  first  of  these  gen- 
tlemen, his  clerk  seems  to  have  made  some 
mistake  with  respect  to  the  amount  of  the 
fees  due  to  his  employer.    The  second  gentle- 
man to  whom  reference  is  made  appears  to 
have  had  some    pecuniary  transactions  with 
Mr.  Wilton,  to  whom  he  was  under  obligation, 
and  the  fees  were  settled  in  account  with  him. 
Then  as  to  the  fees  due  to  the  special  pleader : 
it  is  said  to  be  the  practice  to  discharge  them 
at  intervals,  by  yearly  or  half-yearlv  payments. 
Now,  whether  these  fees  are  paid  or  not,  the 
attorney  is  answerable  to  these  (gentlemen  for 
them  s  and  though,  true  it  is,  that  on  the  taxa- 
tion of  costs  no  charge  is  allowed  for  disburse- 
ments, unless  the  vouchers  are  produced,  it 
does  not  therefore  follow  that  when  an  attor- 
ney and  his  client  sit  down  together  and  settle 
the  balance  between  them,  that  the  attorney 
shall  not  be  entitled  to  claim  on  this  grouna. 
As  to  the  question,  whether  or  not  payment 
took  place  when  the  security  was  given,  1  aui 
not  called  upon  tn  determine  that  point ;  but 
if  1  were,  I  should  hesitate  before  I  deter- 
mined it  in  the  negative,  after  the  opinion 
ascribed  to  my  brother  CoUmttn  at  chambers, 
though  affidavits  of  what  takes  place  at  cham- 
bers are  not  always  exactly  to  be  relied  upon. 
Still,  the  application  not  having  been  made  with- 
in twelve  months  after  delivery,  and  there  being 
no  special  circumstances  in  the  case,  I  am  of 
opinion  that  the  rule  must  be  discharged,  and 
the  application  having  already  been  made  at 
chambers,  with  costs. 

Rule  dischsrged,  with  costs. 
IFiUon  V.  Ron,  Q.  B.  P.  C.    M.  T.  1843. 

COMMON  LAW  SITTINGS, 
Al/ier  Hilary  Tenu,  1844. 

Ouren'il  Mcnt^. 

MIDDLESEX. 

Thursday  . .  Feb.  l\ 

Friday 2 

Monday  5 

Thursday    ....    8  )  Common  Juries. 

Friday 9 

Saturday 10  J 

Monday U^ 


Saturday 3  ^ 

Tuesday  6 

Wednesday....  14  [ 
Thursday......  15^ 


LONDON. 


Friday.... Feb.  161 

(Adjt-day)         v  Common  Juries. 

Saturday 17  J 

Monday 19    Special  Juries,  &c. 

Return  to  Middlesex,  if  aoavoidable^ 


ey^tqutr  at  9Ustf. 

MIDDLB8BX. 

««-«i«y H'''::d"<^«"oTiSet' 

Monday  b^ 

Tuesday 6 

Wednesday....    7 
Thursday    ....    8 

Friday ,.    9 

Saturdoy 10 

Monday 12 

Tuesday  ......  13, 

Wednesday....  14  "l 


Rev.    Causes    (Custom?) 
and  Common  Juriei. 


Saturday. 


LONDON. 


To  Adjourn  only. 
Adjournment  Day,  C.J. 


Friday  ....  Feb.  2 
Monaay 19 

Thursday    ....22l 

Monday 26  J 

The  Court  will  sit  at  ten  o'clock. 


THE  EDITOR'S  LETTER  BOX. 

X.  cannot  be  examiaed  until  be  is  of  ij^. 
unless  bis  articles  will  expire  during  the  term 
in  which  he  is  examined.  We  understand  the 
Judges  will  not  in  future  relax  the  roles. 

We  are  oldififcd  to  "  An  Articled  Clerk," 
and  will  look  to  the  mistake  he  mentions. 

The  Letter  of"  A  Constant  Reader"  on  the 
Chancery  Compensations  no  doubt  speaks  thi^ 
sentiments  of  the  profesbion,  and  shall  be  at- 
tended to. 

The  answers  to  the  conveysncin^  qaeMion* 
I  sent  by  A.  Y.  Z.  shall  be  considered. 


Wht  ILtgal  OMseili^ir. 


SATURDAY,  FEBRUARY  10,  1844. 


— "  Quod  magis  ad  not 

Pcrtinet,  «C  oftaoire  malum  aal,  agitamna. 


HOBAT, 


l^ROGRESS  OF  LAW  REFORM. 


CHANCERY  COMPENSATIONS. 

The  Bubject  of  the  Compensation  Orders  in 
Chancery  has  already  been  brought  before 
Parliament.  It  is  but  fair  to  mention  that 
on  the  day  after  its  opening,  namely,  on 
Friday,  the  2nd  instant,  an  account  Was 
presented,  in^pursuance  of  the  act,  of  the 
''Compensations  and  allowances  under 
5  &  6  Vict.  c.  103,  for  abolishing  offices  of 
the  High  Court  of  Chancery." 

On  the  same  day  Mr.  Watson,  the  mem- 
ber for  Kinsaie,  moTed  for,  and  obtained 
copies  "of  every  claim  for  compensation 
made  to  the  Lord  Chancellor  by  such  per- 
sons, as  the  Clerk  of  the  Enrobnents, 
Deputy  of  such  clerk,  Comptroller  of  the 
Hanaper,  Riding  Clerk,  Six  Clerk,  Sworn 
Clerk,  Waiting  Clerk,  Asent,  or  Record 
Keeper,  under  the  Stat.  5  &  6  Vict.  c.  103. 

"  Also  of  any  order  made  by  the  Lord 
Chancellor  for  compensation  under  the 
statute,"  and  for  "  Returns  of  all  com- 
pensations awarded  or  allowed  to  officers  in 
the  Courts  of  Justice,  under  the  statute 
11  Geo.  4  and  1  W.  4,  c.  58,  stating  the 
names  of  the  persons,  the  amount  of  the 
compensations,  and  the  office  in  respect  of 
which  the  compensation  was  awarded  and 
allowed ; 

"  Of  aU  sinecure  offices,  and  offices  en- 
tirely performed  by  deputy  in  the  Court 
of  Chancery,  and  the  Superior  Courts  of 
Common  I^w,  at  Westminster,  stating  the 
names  of  the  holders  of  such  offices,  and 
the  amount  of  salaries  receiTed  for  the  last 
three  years ;  and 

"  Of  the  various  duties  performed  by  the 
Masters  of  the  Courts  of  Queen  s  Bench, 
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Common  Pleas,  and  Exchequer,  at  West* 
minster.*' 

When  this  information  is  laid  before  the 
House,  we  presume  that  the  subject  will  be 
brought  before  the  House  by  Mr.  Watson. 
We  conceiTe  that  the  discussion  of  the 
question  will  hasten  the  reduction  of  the 
office  fees  in  the  Court  of  Chancery ;  and 
we  trust  Mr.  Watson  will  not  lose  sight  of 
the  great  point  to  which  we  have  often  ad- 
verted, —  the  relief  of  the  Suitor's  Fee 
Fund,  by  removing  from  it  the  burthen  of 
the  salaries  of  the  judges  and  officers,  all 
of  which  ought  to  be  paid  by  the  state. 

Five  terms  have  now  elapsed  since  the 
new  fees  were  imposed  by  the  orders  of  Oct., 
1842,  and  it  is  surely  time  that  it  should 
be  ascertained  whether  the  "hard  cash'* 
advanced  by  solicitors  for  their  clients  is 
not  more  than  enough  to  pay  the  compen- 
sations and  salaries.  A  return  of  the  re- 
ceipts and  payments  should  be  required, 
and  a  reduction  of  the  fees  effected  as 
speedily  as  possible. 

Since  writing  the  above,  Mr.  Watson  has 
given  notice  for  the  22nd  instant  of  his  in- 
tention to  move  for  a  select  committee  to 
inquire  into  the  orders  for  compensation, 
and  the  nature,  duties  and  emoluments  of 
the  offices  in  respect  of  which  the  compen- 
sations have  been  made ;  and  to  inquire 
into  the  taxation  of  the  suitortbbth  in  Chan- 
cery and  Common  Law ;  and  the  application 
of  monies  raised  thereby ;  and  the  propriety 
of  continuing  the  same. 

BANKRUPTCY. 

Mr.  Watson  also  obtained  a  return  "  of 
all  sums  of  money  received  and  paid  to  the 
fund,  called  the  Secretary  of  Bankrupts 

•       •        U 
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Account,  since  the  passing,  and  under  the 
statute  5  &  6  Vict.  c.  122;  with  a  return 
of  the  Barnes  of  all  persons  who  have  heen 
paid  by  salary,  compensation,  or  in  any 
other  manner ;  and  with  the  sums  charged 
on  the  same  fund,  ^nd  $11  charges  allowed 
on  the  same  fund." 

We  believe  that  these  compensations 
have  not  yet  been  fixed;  and  here  we 
must  say  we  hope  that  the  compensations 
may  be  liberal,  and  we  shall  not  grudge 
the  late  Commissiouers  anything  that  they 
may  be  awarded. 

Whilst  on  this  subject,  we  may  observe 
that  we  have  seen  with  pleasure  the  atten- 
tion which  the  Lord  Chancellor  has  shewn 
to  the  wishes  of  the  profession,  with  re- 
spect to  Mr.  Commissioner  Skirrow.  That 
gentleman  is  to  exchange  places  with  Mr. 
Commissioner  Ludlow,  who  is  one  of  the 
commissioners  at  Manchester ;  and  we  sin- 
cerely trust  it  may  not  be  said  of  the  for- 
mer gentleman : — 

"  Cceluoi  haud  anlfnuai  mutal." 

We  understand  that  the  learned  commis- 
sioner has  been  attended  by  a  deputation 
from  the  Manchester  practitioners,  and  that 
matters  have  commenced  on  a  favourable 
footing. 

It  seems  that  all  parties  are  agreed 
upon  the  expediency  of  the  permanent  ap- 
pointment of  a  Taxing  Registrar  in  Bank- 
ruptcy, in  order  to  secure  uniformity  of 
practice,  and  the  efficient  discharge  of  the 
duty  of  the  office.  A  paper  to  this  eflFect 
has  been  signed  by  a  numerous  body  of 
solicitors,  and  the  measure  is  approved  by 
the  commissioners. 

NEW  BII«X«8. 

Mr.  Jerris  has  gifen  notice  to  renew  his 
bills  for  the  more  easy  recovery  of  small 
debts  and  demands ;  and  for  altering  and 
improving  the  proceedings  in  the  Superior 
Courts  of  Common  Law,  as  to  certain  ac- 
tions for  the  recovery  of  debts  or  damages 
not  exceeding  20/.,  and  as  to  other  actions 
in  certain  cases.  The  various  courts  of  re- 
quest scattered  over  the  country,  many  li- 
mited to  21,,  others  to  5/. ;  some  to  10/. ; 
and  a  few  extending  to  )  5/.,  should  be  ren- 
dered uniform  in  jurisdiction,  both  as  to 
amount  and  practice.  Fwe  pounds  would 
probably  be  the  proper  limit.  In  actions 
for  all  sums  above  that  amount,  and  up  to 
20/.,  there  is  no  doubt  thftt  the  mode  of 
procedure  in  the  Superior  Courts  may  be 
so  improved  as  to  diminish  the  expense  in 
all  undefended  cases.  We  have  not  yet 
heard  the  particulars  of  the  government  I 


phin,  to  which  the  Lord  ChanceUor  was 

understood  to  advert. 

A  bill  is  about  to  be  brought  in  to  abo- 
lish the  Seal  Office  in  the  Common  Law 
Courts.  This  has  been  long  contemplated, 
and  must,  of  course,  be  effected  upon  due 
compensation  to  the  Duke  of  Gh-afton  and 
his  deputy.  Thus  will  end  another  of  the 
great  legcd  sinecures.  On  this  bill  may  be 
grafted  some  other  useful  alterations. 

Two  bills  are  also  intended  to  be  brought 
in  by  Mr.  Pakington  :— the  one  to  de&ie 
and  regulate  the  periods  for  holding  quar- 
ter sessions  in  cities  and  borougha;  and 
the  other  to  alter  and  amend  the  law  rela- 
ting to  the  election  of  county  coroners. 

Mr.  Elphinstone  also  has  given  notica  of 
a  bill  for  facilitating  appeals  to  the  Court  of 
Arches,  and  another  for  extending  the  ju- 
risdiction of  the  Consistory  Court  of  the 
Bishop  of  London,  in  suits  relating  to  mar- 
riage and  divorce.  The  scope  of  the  Eeds- 
siastical  Courts  Bill  has  not  yet  transpired. 

Connected  with  the  intended  reform  in 
the  ecclesiastical  courts,  Mr.  Elphinstone 
has  moved  for  a  return  of  the  names  of  all 
judges,  deputy  judges,  registrars,  and  de- 
puty registrars,  with  their  salaries,  ftea, 
and  emoluments,  and  the  salaries,  fees, 
and  emoluments  of  all  other  officers  har- 
ing  the  right  to  grant  wills  and  letters  of 
administration  in  England  and  Wales  in 
1843;  also  a  return  of  all  persons  having 
a  reversionary  interest  in  any  o£^oe  or  place  in 
such  courts.  Also  a  return  of  the  names, 
salaries,  fees,  and  emoluments,  of  all  judges, 
registrars,  clerks,  and  other  officers  and 
servants,  in  the  following  courts  of  the 
Archbishop  of  Canterbury,  viz. : — Arches, 
Prerogative,  Vicar-general,  Peculiars,  Fa- 
culties;—also  a  statement  of  the  receipts 
and  expenditure  of  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury. 

Tlus,  it  will  be  observed,  is  a  very  com- 
prehensive inquiry,  and  it  is  evident  that  a 
revision  is  contemplated  of  many  sinecure 
offices. 

The  Poor  Law  Acts  are  also  intended  to 
be  amended,  by  a  bill  to  be  brought  in  by 
Sir  James  Graham. 

In  the  department  of  Criminal  Law,  Sir 
James  Graham  has  also  given  notice  of  a  bill 
for  the  more  speedy  trial  of  offences  com- 
mitted on  the  high  seas. 

In  addition  to  the  matters  publicly  an- 
nounced, which  we  have  already  noticed, 
there  are  other  subjects  under  consideration, 
relating  to  legal  practice,  which  we  shall 
from  time  to  time  bring  under  the  review 
of  our  readers.    We  conceive  that  there  arc 
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many  useful  alterations  yet  to  be  effected  : — 
partly  arising  from  the  imperfect  character 
of  preTioQs  changes,  which  require  to  be 
carried  out  more  completely;  and  partly 
from  the  suggestions  which  have  occurred 
in  modem  times,  for  abridging  and  facili- 
tating the  transaction  of  the  several  bran- 
ches of  professional  practice.  In  the  de- 
tails of  the  business  of  the  courts  and  offices 
there  is  yet  room  for  much  improTcment ; 
and  when  the  larger  and  more  serious 
changes  have  taken  place,  there  will  still 
remain  many  important  and  unforeseen 
detaUs  to  be  determined  before  the  procedure 
of  the  courts  can  be  deemed  to  be  satisfac- 
torily and  finally  settled.  Any  material 
change  in  principle  necessarily  leads  to  a 
long  succession  of  alterations  in  practice  : 
—just  as  a  new  statute,  whilst  it  settles 
8ome  points  or  establishes  new  ones,  creates 
in  its  turn  other  doubts  which  ean  only  be 
set  at  rest  by  a  ftirther  series  of  decisions. 
The  safe  way  in  Law  Beform,  whatever  it 
may  be  in  other  subjects,  is  to  proceed  by 
"  bit  and  bit,"  and  to  make  one  step  sure 
before  another  is  taken.  Jf,  however,  any 
extensive  alterations  be  contemplated  in  any 
branches  of  the  law  or  practice,  the  effect  of 
those  alterations  should  be  considered  in 
their  bearing  upon  other  departments  of 
the  subject. 

It  would  be  very  desirable  in  the  case  of 
proposed  alterations,  if  they  could  be  made 
knovm  to  the  practitioners  at  large,  before 
they  are  carried  into  effect  by  rules  and 
orders :  just  as  the  Houses  of  Parliament 
print  their  bills,  and  generally  give  ample 
notice  of  the  several  stages  through  which 
they  pass^  before  they  become  the  law  of 
the  land.  We  presume,  however,  that  there 
are  reasons,  of  which  we  are  not  aware, 
rendering  it  inconvenient  or  impracticable 
to  pmsue  this  course  in  the  preparation  of 
roles  and  mrders  of  court. 

CONTROYERTSD  ELVGTION8. 

The  following  are  the  general  committee 
for  the  present  session :-.. 
Lord  Granville  So-    James  Loch,  Esq. 

merset.  John  Wilson  Patten, 

Sir  George  €rrey.  Esq. 

Viscount  Sandon.        The  CConor  Don. 


PRACTICAL  POINTS 
OP  GENERAL  INTEREST. 

STATtJTS   OF   LIMITATIONS. 

Iff  the  case  of  Tulloch  v.  Dunn,  Ry.  &  Moo. 
N.  P.  C.  416,  the  declaration  contained  the 
usual  money  counts,  stating  promises  both 
^7  the  testator  and  his  executors.  The 
ttefeadanta  pleaded  the  Statute  of  Limita- 


tions and  other  matters.  The  testator 
died  more  than  six  years  before  the  action 
brought,  and  both  the  executors  had  within 
six  years  acknowledged  that  the  plain- 
tiff's demand  was  due;  and  one  of  them 
expressly  promised  that  it  should  be  paid. 
The  other  had  made  no  such  promise.  Lord 
Tenterdsn  nonsuited  the  plaintiff,  saying, 
that  the  only  count  on  which  the  pkon^ 
could  pretend  to  recover,  was  on  the  ac 
count  stated,  and  promise  to  pay  by  the  ex- 
ecutor ;  that  as  against  an  executor  an  ac- 
knowledgment merely  was  not  sufficient  to 
take  the  case  out  of  the  statute,  but  there 
must  be  an  express  promise ;  that  the  pro- 
mise by  one  only  was  not  enough  to  entitle 
the  pluntiff  to  recover,  but  there  must  be  a 
promise  by  both,  'ibis  case  was  previous 
to  Lord  Tenterden's  Act  (9  O.  4,  c.  14). 

In  1835  A,  filed  a  creditor  bUl  against 
the  administrator  of  his  debtor,  founded  on 
a  debt  due  on  a  promissory  note,  but  in  re- 
spect of  which  no  payment  of  either  prin- 
cipal or  interest  had  been  made  ainoe  1823. 
In  1 832  the  administrator,  on  the  citation 
of  a  third  person,  signed  and  exhibited  in 
the  Ecclesiastical  Court  an  inventory  and 
account  of  the  late  debtor's  assets  and  debts, 
in  which  A.'»  debt  was  entered.  And  Sir 
L.  Shadmeli,  V.  C.  held  that  this  entry  was 
a  sufficient  acknowledgment  within  Lord 
Tenterden's  Act  (9  0. 4,  c.  14),  to  take 
the  debt  out  of  the  Statute  of  Limitations, 
(21  Jac.  1,  c.  16).  "It  appears  to  me," 
said  his  Honor,  ''on  the  Dace  of  this  docu- 
ment, that  no  human  being  can  fail  to  dis- 
tinguish the  claims,  nor  can  any  one  reason- 
ably doubt  that  the  note  mentioned  in  the 
bill  is  the  note  alluded  to  in  the  account. 
I  have  this  distinct  evidence  that  in  1832 
the  party  now  sued  admitted  that  the  debt 
on  which  the  present  suit  is  founded  was 
then  due.  It  was  said  that  the  question  in 
this  case  being  a  question  of  fact,  it  ought 
to  be  submitted  to  the  decision  of  a  jury, 
but  I  see  no  necessity  for  taking  that  course. 
This  C'Ourt  is  in  the  habit  of  deciding  ques- 
tions of  fact  every  day.  From  the  expres- 
sions used  by  Lord  Tenterden  in  TSilioch  v. 
Dana,  I  think  that  his  Lordship  must  have 
considered  that  what  was  proved  in  that 
case  as  an  acknowledgment  of  the  debt  by 
both  the  executors,  did  not  amount  to  evi- 
dence of  a  promise  by  both  of  them  to  pay 
the  debt :  but  here  I  have  a  case  of  a  clear 
written  acknowledgment  of  the  debt  made 
by  a  sole  personal  representative,  and  signed 
by  him,  and  therefore  I  think  that  I  ought 
to  make  the  common  decree.  Smith  v.  Poole, 
12  Sim.  17. 

U2 
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THE  PROPERTY  LAWYER. 


SEPARATE  USE. 


In  our  number  for  14th  May,  1842,  a  note 
of  a  case  at  the  Rolls  was  reported,  in  which 
it  was  held,  that  where  a  settlement  is  made 
for  the  benefit  of  a  married  woman,  whose 
first  husband  dies,  and  she  marries  again, 
the  trusts  of  the  settlement  will  continue 
in  force  for  her  protection  on  her  second 
marriage,  provided  she  had  not,  during  her 
widowhood,  done  any  act  to  restrain  such 
trusts,  and  had  not  committed  any  fraud 
lipon    her    second   husband.      Aehton  y. 
M'DougalL    This  case  has  since  been  more 
fuUy  reported  by  Mr.  Beayan.      Consider- 
ing the  doubts  which  have  recently  arisen, 
as  to  how  far  property  can  be  settled  to 
the  separate  use  of  a  married  woman,  it 
be  useful  here  to  repeat  the  judgment. 
ie  Master  of  the  Rolls. ^''l  do  not  find 
'iuiiytldng  which,  as  it  appears  to  me,  ought 
to  induce  a  court  to  consider  the  settlement 
as  invalid  for  the  protection  of  Mrs.  Ash- 
ton.     The  first  marriage  took  place  during 
her  infancy,  and  the  interests  to  which  she 
was  entitled,  and  which  formed  the  subject 
of  the  settlement,  weve,  for  the  most  part, 
reversionary,  and  the  reversionary  interests 
of  a  married  woman  are  not  assignable  as 
against  herself,  surviving  her  husband ;  but 
an  assignment  of  a  reversionary  interest, 
which  falls  into  possession  during  the  co- 
verture, may  be  valid,  and  there  seems  to 
be  no  reason  why  she  may  not  adopt  an  as- 
signment made  during  her  coverture  for 
l^er  own  benefit,  during  the  whole  of  her 
life,  and  for  the  benefit  of  her  children  after 
her  death.      A  part  of  the  reversionary  in- 
terest fell  into  possession  during  the  life  of 
her  first  husband,  who  claimed  and  received 
the  benefit  of  the  settlement,  and  was  bound 
by  it.     After  his  death,  I  think  that  the 
wife  surviving  him,  and  not  claiming  to  have 
the  funds  transferred  to  herself,  must  be 
deemed  to  have  acquiesced  in  and  adopted 
the  settlement,  as  it  was  for  her  interest  to 
do  so.     I  conceive  that  she  ought  to  be 
deemed  to  have  married  her  second  husband, 
Mr.  Birch,  on  the  faith  that  her  property 
was  protected  by  the  settlement,  and  that 
he  was  bound  by  it.     The  remainder  of  her 
reversionary  interests  fell  into  possession 
during  his  life,  and  became  subject  to  the 
settlement,  and  so  continued  to  be  at  the 
time  of  his  death,  when  the  lady  again  be- 
came a  widow.     Within  three  months  after 
the  death  of  Birch,  viz.  on  the  18th  of  June, 
1831,  she  married  the  plaintifi';    and  if 
she  had  practised  any  fraud  upon  hiss  by 
misrepresentations  respecting  the  property. 


I  or  given  reason  to  suppose  that  he  would 
'  become  entitled  to  it  in  her  right,  or,  if  a 
single  woman,  entitled  to  property  limited 
to  her  sole  use  free  from  the  control  of  any 
husband  she  might  marry,  ought  to  he 
deemed,  by  the  act  of  marriage,  to  have 
conferred  such  property  on  her  husband, 
Mr.  Ashton  might  have  been  entitled  to 
relief:   but  the  case  is  entirely  different. 
Mr.  Ashton,  before  his  marriage,  was  per- 
fectly well  acquainted  with  the  settlement. 
He  married  his  wife,  knowing  that  her  pro- 
perty was  limited  to  her  separate  use,  and 
for  some  years  after  the  marriage  he  sntireiy 
acquiesced  in  it.     Under  the  circumstances, 
I  am  of  opinion  that  the  plaintiff  is  not, 
in  right  of  his  wife,  entitled  to  any  part  of 
the  property  which  he  claims,  and  that  the 
whole  foundation  on  which  he  asks  for  relief 
entirely  fails.      It  was  argued,   that  the 
plaintiff',  if  not  entitled  to  more,  was  at  least 
entitled  to  such  part  of  the  income  as  be- 
came due  between  the  death  of  Birch  and 
Mrs.  Ashton's  marriage  with  the  plaintiff; 
but  I  am  of  opinion  that  any  sums  to  which 
she  was  entitled  when  she  married,  were 
due  to  the  trustees  for  her  benefit,  and 
were  subject  to  the  trusts,  and  payable  to 
hex  for  her  separate  use.     As  the  plaintiff 
appears  to  me  to  have  no  interest  in  the 
property  comprised  in  the  settlement,  I  can 
give  no  relief  in  respect  of  the  breaches  of 
trust  which  have  been  committed ;  and  the 
bill  must  be  dismissed  with  co^ts  against 
all  the  defendants.     Ashton  y.  M'Dougall, 
5  Bea.  56, 


TAXATION  OF  CONVEYANCING 
COSTS. 

Application  was  recently  made  under  Eec. 
38  of  6  &  7  Vic.  c.  73,  by  a  les»ee,  to  tax 
the  bill  of  costs  of  the  solicitors  of  the  les« 
sors  which  had  been  delivered  to  the  lessee 
for  payment. 

1  he  lessee  had  agreed  with  one  of  the 
lessors  to  take  a  set  of  chambers,  and  at  an 
interview  with  the  lessor's  solicitors,  on  the 
subject  of  his  tenancy,  was  required  to  take 
a  lease.  The  expenses  of  such  lease  were 
then  talked  oyer,  and  on  the  lessor's  solici- 
tors stating  "  that  they  supposed  such  ex* 
penses  would  not  amount  to  more  thoM  10/., 
unless  they  were  obliged  to  go  to  some 
extra  expense  in  obtaining  the  execution  of 
the  various  lessors,  and  that  they  beUered 
it  would  be  a  matter  of  10/.,"  the  lessee 
agreed  to  take  a  lease. 

The  length  of  the  lease  is  under  forff 


New  BUh  tif  Parliament. 


309 


folio9,  and  the  duty  thereon  is  2/.  10*.  The 
bill  of  costs  of  the  lessor's  solicitors  for  such 
lease,  delivered  to  the  lessee  for  payment, 
amounting  to  upwards  of  20/.,  being  more 
than  double  the  supposed  amount,  the  lessee 
obtained  an  order  for  the  taxation  of  it. 

On  proceeding  with  the  taxation,  the 
Master  at  first  taxed  the  hill  subject  to  the 
question  "whether  the  lessee  was  bound  to 
pay  any  items  which  would  be  lessor's 
costs  ?"  hut  on  a  future  day,  on  further 
consideration  of  the  order  and  act  of  parlia- 
ment, was  of  opinion  that  he  could  only 
allow  the  lessor's  solicitors  such  items  as  a 
lessee  was  liable  to  pay,  and  finally  taxed 
the  bill  on  that  principle ;  the  result  of 
such  taxation  consequently  was,  that  more 
than  one  third  of  the  bill  so  delivered  to  the 
lessee  was  taken  off,  and  the  lessor's  soli- 
citors had  to  pay  the  costs  of  taxation. 

llic  principle  of  taxation  adopted  in  this 
case  will  apply  to  all  ordinary  cases,  as  well 
between  mortgagors  and  mortgagees  as 
between  lessors  and  lessees. 

W.  T.  C. 


NEW  BILLS  IN  PARLIAMENT. 


ACTIONS  FOR  PENALTIES  ON  OAMINO. 

This  is  a  Bill "  to  discontinue  certain  Actions 
under  the  Provisions  of  several  Statutes  for  the 
Prevention  of  excessive  Gaminjjr,  and  to  pre- 
vent for  the  future  the  brini^ing  of  such  Ac- 
tions " 

1.  The  bill  recites  the  9  Anne,  c.  14,  s.  2, 
by  which  it  was  enacted,  that  any  person  or 
persons  whatsoever,  who  shall  at  any  time  or 
sitting,  by  playing  at  cards,  dice,  tables,  or 
other  game  or  games  whatsoever,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  play  at  any 
of  the  games  aforesud,  lose  to  any  one  or  more 
person  or  persons  so  playing  or  betting,  in  the 
whole,  the  sum  or  valne  of  ten  pounds,  and 
shall  pay  or  deliver  the  same  or  any  part  there- 
of, the  person  or  persons  so  losing  and  paying 
or  delivering  the  same  shall  be  at  liberty,  with- 
in three  months  then  next,  to  sue  for  and  re- 
coTer  the  money  or  goods  so  lost  and  paid  or 
delivered,  or  any  part  thereof,  from  the  re- 
spective winner  and  winners  thereof,  with  costs 
of  salt,  by  action  of  debt  founded  on  this  act, 
to  be  prosecuted  in  any  of  her  Majesty's  courts 
of  record,  in  which  actions  or  suits  no  essoign, 
protection,  wager  of  law,  privilege  of  parlia- 
meot,  or  more  than  one  imparlance  shall  be 
allowed ;  in  which  actions  it  shall  be  sufficient 
for  the  plaintiff  to  allege  that  the  defendant 
or  defendants  are  indebted  to  the  plaintiffs  or 
received  to  the  plaintiff's  use  the  monies  so 
lost  and  paid,  or  converted  the  goods  won  of 
the  plaintiffs  to  the  defendants  use,  whereby 
the  plaintiff's  action  accrued  to  him,  according 
to  the  form  of  this  statute,  without  setting, 
forth  the  special  matter ;  and  in  case  the  per- 


son or  persons  who  shall  lose  such  money  or 
other  thing  as  aforesaid  shall  not  within  the 
time  aforesaid  really  and  bond  fide,  and  without 
covin  or  collusion,  sue  and  with  effect  prose- 
cute for  the  money  or  other  thing  so  by  him 
or  them  lost,  and  paid  or  delivered  as  aforesaid, 
it  shall  and  may. be  lawful  to  and  for  any  per- 
son  or  persons,  by  any  such  action  or  suit  as 
aforesaid,  to  sue  for  and  recover  the  same  and 
treble  the  value  thereof,  with  costs  of  suit, 
against  such  winner  or  winners  as  aforesaid  ; 
the  one  moiety  thereof  to  the  use  of  the  person 
or  persons  that  will  sue  for  the  same,  and  the 
other  moiety  to  the  use  of  the  poor  of  the  pa- 
rish where  the  offence  shall  be  committed. 

That  doubts  have  arisen,  and  are  likely  to 
arise,  as  to  the  meaning  of  the  above  recited 
provisions  or  some  of  them  :  And  that  several 
persons,  not  intending  to  offend  against  the 
said  above  recited  provisions  of  the  said  acts, 
or  any  or  either  of  them,  have  been  subjected 
to  vexatious  proceedings  at  law,  at  the  suit  of 
common  informers :  And  it  is  expedient  that 
such  proceedings  as  have  already  been  com- 
menced at  the  suit  of  any  common  info/mer, 
under  the  above  recited  provisions  of  the  said 
acts  or  any  or  either  of  them,  for  the  recovery 
of  any  forfeiture  or  pecuniary  penalty  incurred 
or  supposed  to  have  been  incurred  by  playing 
at  any  of  the  sports  or  pastimes  mentioned  in 
the  schedule  hereunto  annexed,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  play  at  the 
same,  should  be  discontinued,  and  that  no 
proceedings  should  for  the  future  be  com- 
menced in  such  cases  by  any  common  infor- 
mer :  It  is  therefore  proposed  to  be  enacted : 

1.  That  immediately  after  the  passing  of  this 
act  it  shall  be  lawful  for  any  person  against 
whom  any  original  writ,  writ  of  summons,  suit, 
action,  bill,  plaint,  or  information  shall  have 
been  sued  out,  commenced,  or  prosecuted  by 
or  at  the  suit  of  any  common  informer,  on  or 
before  the  day  of  the  passing  of  this  act,  for 
the  recovery  of  any  forfeiture  or  pecuniary 
penalty  incurred  or  supposed  to  have  been  in- 
curred under  the  said  provisions  of  the  9  Ann. 
or  16  Car.,  by  playing  at  any  of  the  said  sports 
or  pastimes  mentioned  in  the  schedule  here* 
unto  annexed,  to  apply  to  the  court  in  which 
such  original  writ,  writ  of  Fummons,  suit,  ac- 
tion, bill,  plaint,  or  information  shall  have  been 
sued  out,  commenced,  or  prosecuted,  if  such 
court  shall  be  sitting,  or  if  such  court  shall 
not  be  silling,  to  any  judge  of  either  of  the 
Superior  Courts  at  Westminster  for  an  order 
that  such  original  writ,  &c.  shall  be  discontinued 
without  payment  of  costs  ;  and  every  such  court 
or  judge,  as  the  case  may  be,  is  hereby  autho- 
rized and  required,  npon  such  application  and 
proof  that  suticient  notice  has  been  given  to 
the  plaintiff  or  informer,  or  to  his  attorney,  of 
the  application,  and  upon  being  satisfied  by 
affidavit  or  otherwise  that  such  proceedings 
have  been  commenced  for  the  recovery  of  such 
forfeiture  or  pecuniary  penalty  as  aforesaid,  to 
make  such  order  as  aforesaid ;  and  upon  the 
making  such  order,  such  writ,  &c.  shall  be 
forthwith  discontinued. 
2.  Similar  provisious  under  the  Irish  acts. 
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3.  No  proceeding  to  be  (JommeiiGed  by  any 
■  common  informer  under  any  of  the  above  pro- 

fisions  afte^  the  paBsin^jr  of  this  act. 

4.  Act  may  be  amended,  &c.  this  session. 

The  foUowin|r  ia  the  schedule  referred  to : — 

Horse  Races  Wrestling  Matches 

Foot  Races  Cricket 

Boat  Races  Tennis 

Regattas  Fives 

Rowing  Matches  Racquets 

Sailing  Matches  Bowls 

Courtsing  Matches  Quoits 

Fencing  Matches  Curling 

Golf  Putting  Stone 

And  any  bond  fide  variety  of  any  of  the  above 
sports,  pastimes,  or  games,  and  any  sport,  pas- 
time, or  game  of  a  like  or  similar  description 
to  any  of  the  above  sports,  pastimes,  or  games 
to  which  a  different  name  may  by  general  or 
local  usage  he  appropriated. 


SOLICITORS'  COSTS  IN  BANKRUPTCY. 

Although  the  scale  of  costs  allowed  to  so. 
licitors  in  matters  of  bankruptcy,  which  will 
be  found  at  p.  455,  vol.  26,  are  deemed,  on  (he 
whole,  satisfactory,  yet  many  charges  for 
business  formerly  transacted  by  solicitors 
and  their  clerks,  are  now  transferred  to  the 
meaaeDgers  of  the  commissioners.  Having 
made  inquiries  into  these  charges,  which, 
though  of  a  minor  class  individually,  are  large 
in  the  aggregate ;  we  have  obtained  the  follow' 
ing  particulars : 

The  principle  cause  of  the  falling  off  of  the 
bankruptcy  practice,  is  generally  supposed  to 
arise  from  a  large  portion  of  the  business 
being  tdken  away  from  the  solicitors,  and  given 
to  the  messengers  :  such  as  the  advertisements, 
which  are  now  prepared  by  the  messengers, 
and  sent  by  them,  per  podt,  to  the  Gazette 
office,  for  which  they  are  allowed  6#.  %d,  each ; 
and  we  understand  that  some  of  the  messengers 
send  up  as  many  as  thirty  or  forty  at  one  time ; 
so  thal^  for  the  mere  act  of  putting  them  into 
the  post  office,  they  realize  a  profit  of  from 
10/.  to  15/.  in  one  day.  And  it  is  reported, 
that  some  of  the  messengers  in  the  North  of 
England  make,  by  tliese  and  other  matters, 
nearly  2000/.  per  annum. 

Another  grievance  is,  that  where  proceedings 
are  required  to  be  inroUed  in  bsnkruptcy,  the 
registrar  of  the  new  courts  will  not  intrust  the 
solicitors  with  tbem,  but  sends  them  direct  to 
the  office  in  London,  for  that  purpose  {  this, 
of  itself,  ia  a  direct  insult  to  the  whole  of  the 
profession,  for  it  means  no  more  nor  less,  than 
that  they  cannot  be  trusted  with  them,  as  they 
are  neither  allowed  to  sand  them  to  town  or 
receive  them,  but  the  whole  process  is  per- 
formed  by  the  court,  and  the  toivn  agent  is  then 
requested  to  call  at  tlie  Iiirolmeut  O.fice  in 


Baainghall  Street,  to  pur  the  fees  of  inrolmeat, 
and  for  which  trouble  he  is  not  remunerated. 
Again,  the  scale  for  the  allowance  to  witnesses 
is  not  sufficient,  as  by  the  new  scale  of  costs, 
solicitors,  merchants,  bankers,  Ac,  are  only 
allowed  \iki.  per  mile  (oot  and  home) ;  aod 
clerks,  workmen,  Ac,  only  7^.  per  iMie,  bebg 
actually  less  than  the  outlay. 

A  small  fee  of  \0t,  is  only  allowed  at  the  ead 
of  the  bill,  for  letters,  &c.,  which  includes  tlie 
sum  paid  for  forms  used  on  the  opening  of  the 
fiat  aod  choice  of  assignees,  which  m  not  sof. 
ficient,  as  neariy  half  of  the  lOr.  »  actually  psid 
for  the  forms  used  at  the  two  meetings.  A 
separate  fee  ought  to  be  allowed  for  the  formi, 
according  to  the  quantity  consumed.  It  ia 
generally  considered,  that  if  the  scale  of  cosrs 
were  more  liberal,  and  the  solicitors  andageoti 
considered  in  preference  to  the  messengen, 
by  allowing  the  former  to  have  then:  legitanste 
business,  that  the  new  cooits  woaM  bare 
more  business  than  at  present.  It  is  wdl 
understood  that  nothiafC  whatever  is  takes 
into  them  which  can  possibly  be  arranged  oat 
of  court  by  a  composition  deed,  and  by  which 
means  the  creditors  are  generally  very  serioasly 
injured,  as  there  are  no  means  of  punishing  i 
fraudulent  debtor  out  of  court. 


SELECTIONS 
FROM  CORRESPONDENCE. 

BXAlflNATlON   HONOURS  AND  DISTINCTIONS. 

To  the  EdUor  of  the  Ugal  Observer. 

Sir, 
I  HAD  hoped  that  every  dissentient  to  Aa  ei- 
pediency  of  instituting  examination  hanoars, 
had  been  satisfied  that  there  was  do  real  oh- 
jection  to  such  distinctions,  but,  I  am  sorry  to 
see^  your  correspondent,  "a  subscriber," 
urging  some  fresh  objections  to  the  plan,  of 
which  I  hope  you  will  allow  me  to  say  a  word 
or  two  in  refutation.  He  arguea  that  the 
system  of  cramming  was  in  a  great  measure 
produced  by  the  institution  otihe  examios- 
tion,  and  that  it  will  be  consequently  greatly 
increased  by  any  such  arrangement  as  examina- 
tion distinctions  being  entered  into.  Why,  Sir, 
by  the  very  same  rule  that  those  who  cram  aov 
would  cram  more  then ;  so  would  those  who 
really  work  hard  now,  aod  endeavoar  to  paM 
their  examination  creditably,  work  harder  thes, 
and  endeavour  to  obtain  the  reward  held  ost 
for  the  studious,  hard-working  candidate ;  and 
those  who  do  not  work  at  all  would  probably 
work  a  little,  having  some  incitement  offered 
to  excel  in  their  profession. 

His  other  objection  I  really  cannot  under- 
stand. What  it  has  to  do  with  the  Examiners 
whether  a  gentleman  goes  up  for  examinatioa 
immediately  on  the  expiration  of  his  articlei, 
or  waits  a  year  or  two,  puzzles  my  comprchea- 
sion.  No  candidate  need  go  up  on  the  imme- 
diate expiration  of  his  artidas,  unless  be 
pleases;  U therefore  resU  entirely  with  him- 
self whether  he  will  pau  through  the  ordeal  at 
once,  and  begin  to  reap  the  profit  of  his  k- 
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bour.or  pass  anotber  ytarortwo  in  lh«  farther 
itadj  of  Dis  profession.  Wilh  reji^rd  to  such 
distinctions  causing  dtseord  among  the  profes- 
sion, I  can  only  say  he  might  just  as  trell  talk 
about  discord  between  the  graduates  and 
underfrradaates  of  a  college,  or  between  the 
leninrs  and  juniors  at  the  bar. 

While  this  ofleo  i&ooted  subject  continues 
on  the  tapis,  I  would  suggest  tq  those  articled 
clerks  wl^o  are  faTourable  to  the  establishment 
of  such  dUtinctioos,  that  tliey  (the  matter 
hsving  now  been  pretty  fully  argued  in  all  its 
bearings)  should  take  some  substantial  means 
of  endeavouring  to  get  the  arrangement  carried 
into  effect,  supposing  a  meeting  were  convened 
and  resolutions  passed,  and  the  Examiners 
memorialized  on  the  subject,  or  other  means 
taken  as  should  seem  meet. 

Whether  these  distinctions  should  ha  of 
a  merely  honorary  description,  or  otherwise, 
is  a  mattor  for  after  consideration,  but  I  would 
suggest  that  it  must  be  obtained  by  something 
more  than  a  mere  pan  examination,  it  must 
not  be  within  the  grasp  of  the  many,  but  the 
reserved  crown  of  the  chosen  few;  it  must  be 
something  that  will  distinguish  the  hard -work- 
ing, plodding,  attentive  student,  from  the  idle, 
careless,  dissipated  crammer. 

Distinction. 


OKDBB  OF  RIMOVAL. — APPEAL. 

Sir, 
In  a  recent  appeal  case  against  an  order  of 
removal,  in  which  I  was  engaged  on  the  part  of 
the  respondents,  when  the  order  of  removal  was 
quashed  upon  an  omission  in  the  examination 
upon  which  it  was  granted,  the  chairman 
pronounced  it  as  his  opinion,  and  therefore,  of 
ctmrse,  session  law,  that  it  was  the  duty  of  the 
legal  advisers  of  parish  authorities,  and  not  of 
the  magistrate's  clerks,  to  sscertain  that  the 
examinations  were  sufficient  to  support  the 
ordera  of  removal.  It  appears  to  me  that  this 
rule  would  result  in  making  not  only  magis- 
trate's clerks*  but  magistrates  themselves,  mere 
ciphers  in  granting  orders  of  removal,  and  the 
fees  of  the  clerks  would  be  but  sinecure  gratu- 
itica.  Tbeee  fees  are  from  15«.  to  dOf.  upon 
each  order  of  removal,  and  there  are  many 
districts  in  which  the  clerk's  fees  derived  from 
Ifads  aoiirce  alone,  amount  to  200/.  per  annum. 

As  I  cannot  dispute  the  session  law,  permit 
me,  through  the  meduim  uf  your  valuable 
columns,  to  enquire  of  your  practical  readers, 
whether  in  their  experience  this  dictum  is  the 
general  practice,  for  that  it  is  the  law  of  com- 
mon reaaon,  I  hmnbly  deny.  The  acts  of  par- 
liament the  numerous  decided  cases,  and  the 
treatises  vpoD  bench  law,  all  tend  to  shew  that 
.  ofdeia  of  resaoval  are  to  be  granted  by  magis- 
-  trateo,  «pon*tbe  wvh  voce  examination  of  the 
paaper, given  before  them  i  and  they  are  made 
the  judges  of  wbeth^  that  evidence  is  sufficient 
to  groond  their  order  upon.  How  then,  if  1 
draw,  op  a  carefully  perused  examination, 
perhaps  settled  by  counsel,  or  adopt  the  Poor 
Law  Consauasioiiers'  recommended  form,  and 
than  obtdn^the  eompUsnt  ignorant  pauper's 


assenting  signature  and  oath,  can  that  examina- 
tion be  called  the  examination  of  the  magis- 
trates ?  mutt  it  not  rather  be  a  leading  exa- 
mination, tending  in  every  sense  to  prevent  the 
attainment  of  truth? 

If  after  the  order  of  removal  is  granted,  the 
examination  is  then  to  be  subjected  to  the 
ordeal  of  the  criticism  of  the  parish  authorities' 
professional  adviser,  and  found  deficient,  it 
must  be  a  ^ue^^tion  either  of  the  magistrate's 
confidence  in  the  judgment  of  their  clerk,  or 
their  deference  to  the  opinion  of  the  fault- 
finding profesiional  adviser  of  the  parish 
authorities.  A  Subscriuer. 


BAVKBUPTOT  C0MPBNSATION8. 

Br  the  58th  section  of  the  New  Bankruptcy 
Act,  compensation  was  to  be  made  to  the  then 
existing  commissioners  in  the  country,  as  the 
Lords  of  the  Treasury  should  deem  entitled 
thereto. 

I,  amongst  many  others  of  my  late  brethren, 
sent  in  our  claims  accordingly,  upwards  of 
twelve  months  ago ;  but  I  cannot  learn  that 
there  is  any  intention  of  having  such  claims 
attended  to.  I  beg,  therefore,  to  inquire  whe- 
ther it  is  or  is  not  the  intention  uf  the  legisla- 
ture to  give  any  compensation  ? 

I  would  submit  that  as  the  late  Chancery 
officers  are  reeeiving  such  liberal  compensa- 
tions, the  poor  Bankruptcy  Commissioners 
ought  not  to  go  quite  unnoticed. 

I  know  that  in  populous  districts  many  of 
the  late  commissioners  attended  to  no  other 
business,  and  depended  upon  it  for  support ; 
they  certainly  ought,  therefore,  to  receive 
some  sort  of  remuneration,  who,  at  one  fell 
f  woop,  unexpectedly  lost  their  occupation. 

Perhaps  the  reason  of  the  delay  may  be  that 
(as  the  present  system  works  so  badly)  it  is  in- 
tended to  call  in  our  services  again. 

An  £x-Commi8sionbr. 


ANBCDOTI  or  THI  LATB  LORD  ELLEN- 
BOROUGH. 

Mr.  Editor, 

In  the  admirable  article  from  Lord  Broug- 
ham's Statesmen  of  King  George  the  Third, 
{anle,  276,)  it  is  f  tated  that  Lord  Ellenborough 
was  born  in  the  parish  of  Salkeld,  Cumber- 
land. 

His  birth  was  singular,  considering  subse- 
quent events.  Mrs.  Law,  his  mother,  was 
near  her  confineinent,  and  happened  to  be 
(rather  imprudently,  perhaps,  staying  from 
home)  with  Mr.  and  Mrs.  Carweo.  She  was 
one  day  taking  an  airing  with  some  ladies  in  a 
carriage,  when  she  was  suddenly  taken  ill,  and 
taken  to  a  small  cottage  in  the  small  hamlet  of 
Elhoro'  on  the  Ellen,  where  she  soon  after 
gave  luvth  to  Bdivard  Law,  (the  future  Chief 
Justice  of  BngUnd) :  from  this  circumstance 
he  chose  bis  beautiful  title  of  Ellenborough. 

Temple,  dlst  Jan.,  1844.  S.  P. 
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MOOT  POINTS. 

DISTRAINING  POR  ANNUITY. 

J^S;being  poiiessed  of  a  dwelling-bouae  and 
f^arden  /or  a  term  of  yean  deterujinaUe  on 
Hres,  by  his  will  bequeatlied  the  premisea  to 
71  5.,  and  charged  the  same  with  an  annai^. 
There  bein|i^  no  power  of  dtstret a  contained  in 
the  will,  can  the  annuitant  distrain  for  tlie  ar- 
rears of  annuity? 

In  Bythewood'a  Precedents,  title  "  annuity/' 
the  point  seems  very  doubtful.  In  Safferp  and 
others  v.  Etgood  and  another ^  1  Adol.  &  Ellis, 
191,  which  was  a  rent  granted  by  tenant  for 
years,  there  was  an  express  power  of  distress. 
And  though  in  Watkins'  Conveyancing,  by 
Morley  &  Coote,  277>  it  seems  that  a  distress 
nay  be  taken  for  arrears  of  an  annuity  created 
by  will,  where  the  testator  has  not  given  a 
power  of  distress,  Redhum  v.  Berry,  K.  B. 
April,  1826,  still  in  that  case  the  rent  issued 
out  oi freehold  property,  and  not  out  of  a  mere 
chattel  interest.  T.  D. 


BARRISTERS  CALLED. 
Hilary  Term,  1844. 


Lincoln's  inn. 
Thomas  Henry  Mackay,  Esq. 
William  David  Lewis,  Esq. 
Edmund  Grimshaw,  Esq. 
William  White,  Esq. 
Benjamin  Babington,  Esq. 
Hngh  Edward  Adair,  Esq. 
William  Penn,  Esq. 
Robert  Cholmeley,  Esq. 

INNER  TEMPLE. 

26th  January,  1844. 

William  Nathaniel  Massey,  Esq. 
Robert  Moon,  Esq.  M.  A. 
Henry  Linwood  Strong,  Esq, 
Woodforde  Ffooks,  Esq.  M.  A. 
Frederick  Goulburn,  Esq.  M.  A. 
Charles  John  Bayley,  Esq.  M.  A. 

30th  January,  1844. 
The  Honourable  Adolphus  Frederic  Oc- 
tavitts  Liddell,  M.  A. 

MIDDLE  TEMPLE. 

I2th  January,  1844. 
John  Wallis  Alexander,  Esq. 
William  Silver,  Esq.  A.  B. 
William  Haslitt,  Esq. 
William  Cunningham  Glen,  Esq. 
William  Henry  Amyot,  Esq. 
George  Mew,  Esq. 

26th  January,  1844. 
John  Eicke,  Esq. 

James  Nicholas  Francis  Birch,  Esq. 
Alfred  Hanbury  Whitaker,  Esq. 
Charles  Richard  Robinson,  Esq. 
John  Curzon  Moore  Stevens,  Esq.  A.  B. 
James  Hodgson  Compign^,  Esq. 
Hugh  McClamont  Cairns,  Esq.  A.  B. 
William  Forstcr  Smithc,  Esq.  A.  B. 
John  Stephens,  Esq. 


Henry  Tmdal  Atkinson,  Esq. 
Henry  Court,  Esq.  . 

GRAT's  INN. 

Thomas  Ellison,  Esq. 

C0urt  of  eircftf  quer. 

Hilary  Term,  7  Vict. 
The  Court  will,  on  Saturday,  the  17th  day  of 
February  iastant,  hold  sittings,  and  will  pro- 
ceed to  give  judgment  in  casesj>eDdiDg  in  the 
Special  Paper  and  in  the  New  Trial  Paper. 


J.  Parke, 

E.  H.  ALDBRSaN, 


J.  Gurnet, 

R.  M.  ROLFE. 


SUPERIOR  COURTS. 


HoIU. 
iRepwted  by  Samuel  Miller,  Esq,  Bmrrutv 
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PRACTICE.— AMBNDMB2rr  OF  BILL.— WANT  OP 
PARTIES. 

Where  a  portion  of  settled  properly  kss  been 
dealt  with  as  forming  part  of  the  residue 
of  the  settlor's  estate  bequeathed  by  his  will, 
and  has  been  ordered  to  be  paid  to  a  rew- 
duary  legatee,  it  is  not  competeni  for  a 
party  claming  under  the  setilement  to  is« 
stttute  a  suit  against  the  executors  of  the 
tetllfor  the  purpose  of  having  such  porttM 
paid  to  him,  without  bringing  before  the 
Court  the  residuary  legatee,  in  whose/a- 
vour  the  order  was  made, 

^ik/semble,  such  suit  cannot  be  instituted 
without  mahin/r  the  wife  of  the  settlor,  » 
the  event  of^er  surviving  him,  a  party,  if 
the  property  u  limited  to  "the  nejsto/kiu 
or  personal  representatives  of  the  settlor." 

But  if  the  next  of  kin  at  ike  death  oftks 
settlor  be  a  feme  covert,  and  her  husband 
take  out  administration  to  her,  it  is  sufficient 
to  make  the  husband,  or  his  representative, 
a  party,  without  including  any  other  of  her 
next  of  kin. 

This  suit  was  instituted  for  the  purpose  of 
obtaining  payment  of  a  sum  of  5,000i.  stock 
to  the  plaintiff,  as  administrator  of  his  Iste 
mother  Jane  Kilner,  under  the  followinir  cir- 
cumstances. By  the  settlement  made  on  the 
marriage  of  John  Allen,  Esq.,  and  Lady  Fran- 
ces Allen,  in  the  pleadings  named,  the  sum  io 
question,  which  formed  part  of  the  property  of 
the  husband,  was  assigned  to  trustees  upon 
trust  for  the  husband  and  wife  for  life,  and  tbe 
life  of  the  survivor,  with  remainder  to  the  issoe 
of  the  marriage  in  such  proportions,  and  ia 
such  manner  as  the  husband  should  appoiot. 
And  m  case  there  should  be  no  such  issiie  then 
as  he  should  appoint,  and  for  default  of  ap- 
pomtment,  in  trust  for  the  next  of  kin  or  per^ 
sonal  representatives  of  the  said  John  Allen  in 
a  due  course  of  administration.  The  property 
of  Lady  Allen,  was  also  setUed  in  similar 
terms. .    . 

There  was  no  issue  of  the  marriage,  and 
Mr.  Allen  died  in  1826,  leafing  Ludy  Allen 


Superior  Courts:  RoUsj  f%eu  Chancellor. 


313 


his  wtdo«r,  and  Jane  Kilner,  since  deceased, 
(the  mother  of  the  plaintiflf),  his  sister  and 
only  next  of  kin,  according  to  the  Statute  of 
Distribution,  him  surviving,  without  liavin^r 
exercised  the  power  of  appointment  ffiven  to 
him  by  the  settlement,  but  havini;  made  his 
will,  dated  the  12tl*  of  May,  1825,  whereby, 
after  givin^r  certain  pecuniary  and  specific  lej^a- 
cies,  he  gave  the  residue  of  his  property  to  the 
defendants  Clark  and  Trimmer,  whom  he  ap- 
pointed his  executors,  in  trust  for  the  charit- 
able institution  called  the  Refuge  for  the 
Destitnte,  in  Shoreditch,  and  the  charitable 
institution  called  the  Asylum  for  the  Blind,  in 
St.  George's  Fields. 

Jane  Kilner,  the  sister  of  the  testator,  died 
in  January,  1828,  learing  Joseph  Kilner,  the 
elder,  her  husband,  and  the  plamtiff,  her  only 
child,  her  surviving ;  and  letters  of  adminis- 
tration of  her  estate  and  effects  were  shortly 
afterwards  granted  to  the  said  Joseph  Kilner, 
the  elder,  who  having  also  died,  letters  of  ad- 
ministration of  the  estate  and  effects  left  un- 
administered  of  the  said  Jane  Kilner,  were 
granted  to  the  plaintiff*.  Lady  Allen  died 
several  years  afterwards,  and  the  plaintiff  now 
claimed  the  sum  in  question  in  right  of  his 
mother,  who  he  alleged  to  be  the  sole  next  of 
kin  of  the  testator,  according  to  the  true  con- 
struction of  the  ultimate  limitation  in  the  set- 
tlement ;  and  as  a  reason  for  not  having  urged 
his  clum  sooner,  he  alleged  that  the  contents 
of  the  settlement  had  only  recently  become 
known  to  him.  The  defendants,  by  their  an- 
swer, stated  that  in  January,  1829^  the  father 
of  the  plaintiflf  instituted  a  suit  in  the  Pre- 
rogative  Court  of  Canterbury,  for  the  purpose 
of  having  the  probate  which  bad  been  granted 
to  the  defendants  called  in,  and  that  in  the 
allegations  put  in  by  them  in  support  of  the 
probate,  the  settleroeat  made  on  the  marriage  of 
the  testator  and  Lady  Allen,  and  the5000/.,  were 
expressl^r  referred  to,  and  that  in  Nov.  1829, 
they  exhibited  an  inventory  in  that  suit  of  the 
testator's  property,  in  which  the  5000/.  was  also 
expressly  stated  as  forming  part  of  such  pro- 
perty; that  in  February,  182S,  the  plaintiff's 
fsther,  together  with  the  pluntiff,  instituted  a 
suit  in  the  Court  of  Chancerv  against  the  defen- 
dants and  Lady  Allen,  for  tne  purpose  of  hav« 
ing  the  will  of  the  testator  declared  fraudulent 
and  Toid ;  and  that  on  the  hearing  of  such  suit 
on  the  8th  of  February,  1831,  the  same  was 
dismissed  with  costs }  that  in  October,  1832, 
an  information  was  filed  in  this  Court  against 
the  defendants  and  the  plaintiff  in  the  present 
suit  by  the  Attorney  General  in  behalf  of  the 
treasurers  of  the  two  institutions  above  men- 
tioned, in  which  he  claimed  the  5000/.  as  part  of 
the  residuary  property  of  the  testator  on  behalf 
•f  those  institutions ;  that  the  plaintiff  put  in  his 
answer  to  that  information  on  the  1st  of  June, 
1833,  and  thereby  disclaimed  all  right  and  in- 
terest in  any  of  the  matters  in  question  in  the 
information;  and  that  by  an  order  made  in 
that  cause  on  the  7th  of  May,  1842,  the  5000/. 
was  ordered  to  be  sold,  and  after  payment  of 
certain  costs  to  be  divided  between  the  same 
institations. 


Pemberton  Leigh  and  S,  Miiier  for  the  de- 
fendants, submitted  that  the  suit  was  clearly 
defective  for  want  of  parties.  The  charities 
in  whose  favour  an  order  had  been  made  for 
payment  of  the  sum  in  question,  must  un- 
doubtedly be  made  defendants,  and  it  might  he 
questioned  whether  the  next  of  kin  of  Lady 
Allen,  and  of  the  plaintiff's  mother,  ought  not 
also  to  he  made  parties. 

Turner  and  liogers,  contrh.  The  plaintiff 
beinsr  personal  representative  of  his  .mother 
would  be  deemed  a  trustee  for  any  persons 
claiming  through  her ;  and  Lady  Allen's  re- 
presentative could  not  be  considered  a  neces- 
sary party,  because  it  had  been  expressly  de- 
termined that  under  a  limitation  to  next  of 
kin,  similar  to  that  in  the  present  case,  the 
husband  or  wife  of  the  settlor  could  not  take. 
Baiiey  v.  bright,  18  Ves.  49;  Gnrrieh  v. 
Lord  Camden,  14  Ves.  372.  With  regard  to 
the  charities,  they,  as  legatees,  were  sufficiently 
represented  by  the  defendants  as  executors. 

KinderaUy  and  Jolliffe  for  the  trustee  of  the 
settlement. 

The  Ma$ier  of  the  Rolls  said  he  did  not  con- 
sider it  necessary  to  bring  before  the  Court 
any  other  next  of  kin  of  the  plaintiff's  mother. 
The  next  question  was  as  to  the  next  of  kin  of 
the  testator's  wife.  Many  cases  had  been  de» 
cided  against  the  claim  of  the  husband  as  next 
of  kin,  where  it  bad  been  held  that  the  object 
being  to  exclude  the  husband,  the  instrument 
should  be  so  construed ;  but  that  was  no  rea- 
son why  the  wife  should  be  excluded ;  and 
his  Lordship  said  he  thought,  therefore,  it 
would  be  prudent  to  make  the  next  of  kin  of 
the  testator's  wife,  parties.  As  to  the  other 
point,  the  parties  were  in  a  singular  position. 
[His  Loraship  then  referred  to  the  various 
proceedings  that  had  taken  place,  and  to  the 
apportionment  of  the  funds,  and  continued.] 
A  smaller  sum  has  been  paid  to  the  charities 
than  would  have  been  paid  if  the  sum  in  ques- 
tion had  not  been  treated  as  part  of  the  tes- 
tator's residuary  estate.  An  order  for  the 
distribution  of  the  fund  has  also  been  made, 
and  the  fund  has  been  directed  to  be  dirided, 
and  yet  the  bill  asks,  in  the  absence  of  the 
parties  declared  entitled,  to  take  away  from 
them  the  fund  to  which  they  have  been  so 
declared  entitled.  It  is  said  to  be  all  a  mis- 
take, but  whether  a  mistake  or  not,  there  is 
that  vested  right  in  them  which  cannot  be 
taken  away  without  their  being  before  the 
Court.  Leave  given  to  amend  by  adding  par- 
ties on  payment  of  the  costs  of  the  day. 

Kilner  v.  Leech  and  others,  Nov.  ll>  1843. 


JBitt  C^snrellor  of  enfilxnlr. 

[Reported  by  E.  Vansiitart  Neals,  Esq.,  Bvrif 
ter-^'Law,"] 

HUSBAND  AND  WIFC— 8SPARATB  B8TATB. 

If  a  huiband  and  wife  live  together,  having 
one  establishment,  and  the  wife  permit  the 
huiband  to  receive  the  rents  of  her  separate 
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tttiUe,  und  he  uceumniutee  them,  keepin/f 
ikem  diMtimct  from  his  other  propertp^  the 
sictumuttUions  will  form  part  of  the  perso' 
nal  estate  of  the  husbands 
The  late   Marchioness   of  Waterford  wat 
CB titled,  under  the  trusts  of  the  will  of  her 
gnuidfather«  Lord  Delaval,  to  certain  estates 
of  considerable  value,  called  the  Ford  Casile 
Estates,  to  her  separate  nse.  The  estates  were 
subject  to  six  mortgaires,  and  several  annuities, 
the  annual  payments  in  respect  of  which, 
amooBted  alioj(ether  to  6114/.  lOf.    The  3rd 
and  5th  of  these  mortfrages  formins:  tofrether 
a  total  of  33,000t,  upon  which  1675/.  was  an- 
nually payable  for  interest,  were  the  property 
of  the  late  Marquis  of  Waterford  \  and  by  the 
settlement  made  on  his  marriage  were  assig'ned 
lo  trustees  to  secure  Lady  Waterford  an  au- 
auity  of  a  1000/.  a-year,  the  Marquis  bein^ 
entitled  to  the  surplus.    He  was  aUo  entitled 
to  the  sixth  roortgaf^e  for  22,000/.,  upuu  which 
1010/.  was  pavable  for  interest;  and  to  an 
annuity  of  429/.  lOi.   Lady  Waterford  became 
entitled  to  the  rents  of  the  estates  in  1822, 
upon  the  death  of  Lady  Delaval*   A  Mr.  Carr, 
wno  had  before  been  the  manaj^er  of  the  es- 
tates, was  continued  in  the  management  under 
the  joint  authority  of  Lord  and  Lady  Water- 
ford, and  applied  the  rents  partly  in  paymeat 
of  the  incumbrances,  but  principally  in  remit- 
tances to  the  bank  of  Messrs.  Hoare  and  Co., 
in  London,  to  the  account  of  Lord  Waterford. 
.  Hoare  &  Co.  were  not  the  ordinary  bankers 
of  Lord  Wttterfoni,  but  had  been  the  bankers 
of  Lord  Delaval  I  and  Lord  Waterford 's  ac- 
count with  them  contained  nothing  but  the 
sums  arising  from  the  rents  of  the  Ford  Castle 
Bsute.    These  sums,  between  the  year  1822, 
and  the  death  of  Lord  Waterford  in  1826, 
amounted  to  30,852/.,  out  of  which  19,379/. 
was  paid  by  his  orders,  leaving  1 1,453/.  balance 
at  his  death.    Of  the  19,379/.,  8102/.  had  been 
paid  for  interest  on  the  dilferent  incumbrances 
on  the  Ford  Castle  estate,  other  than  those  to 
which  the  Marquis  was  himself  entitled ;  and 
of  the  remainder,  7154/.  had  been  employed 
in  the  payment  of  debts  of  Lady  Waterford's 
father,  which  the  Marquis  had  undertaken  to 
pay;  3051/.  in  the  purchase  of  the  furniture 
at  Ford  Castle ;   and  the  rest  in   different 
small  sums  for  the  Marquis's  use.    9ut  the 
whole  sum  tlius  applied  by  him  did  not  ex- 
ceed that  to  which  he  was  entitled  as  an  in- 
cumbrancer on  the  estate.    No  payments  had 
been    made    to  Lady  Waterford  in  respect 
of  her  annuity.    The  Marquis  did  not  distin* 
jfuish  the  sums  to  which  he  was  entitled  out 
of  the  estate  from  the  rest  of  the  rents ;  and 
on  one  occasion  had  expressed  au  intention 
of  accumulating  the  surplus  rents,  according 
to  the  Marchioness's  wish,    for  liis  younger 
children.      That  intention  would  be  carried 
into  effect  if  the  balance  of  the  acoumulatioB 
should  be  held  to  be  part  of  the  Marquis's  es- 
tate.   But  if  considered  as  belonging  to  the 
Marthioness,  the  whole  would  go  to  the  eldest 
daughter,  Lady  Sarah  lagestrie.    The  Mar- 
chioness was  executrix  of  the  Marquis,  whom 
.  she  survived  10  months,  and  alone  proved  his 


will.  She  did  not  transfer  the  surplus  at 
Hoare's  \n\A  her  own  BHme,  but  applied  part 
in  payment  of  debts  to  which  the  Marqub's 
estate  was  liable,  and  had  paid  in  to  that  ac- 
count some  dividends  due  to  his  estate.  How- 
ever, she  had  made  some  payments  out  of  it 
in  discharge  of  the  incumbrances  on  the  Ford 
Castle  estate,  to  which  her  own  estate  was  li- 
able ;  and  at  the  time  of  the  payments  made 
in  respect  of  the  Marquis's  estate,  hit  sccouBt 
at  his  ordinary  bankers  was  overdrawn.  The 
suit  embraced  the  rights  of  the  parties  in  the 
whole  of  the  Marquis's  personal  estate,  bat 
Master  Cross,  to  whom  the  cause  wvaa- origi- 
nally referred,  had  made  a  separate  report  with 
respect  to  these  Ford  Castle  estates,  in  which 
he  found,  by  inference  from  tiie  facts  above 
stated,  that  the  Marchioness  had  agreed  with 
the  Marquis  that  the  rents  of  these  estates 
should  be  applied  by  the  Marquis  for  lus  ewa 
benefit,  and  that  the  annuity  of  1000/.  a-year 
to  the  Marchioness  must  be  presumed  to  be 
satisfied.  To  this  report  Lady  Sarah  Ingestrie, 
as  the  representative  of  the  Marchioness,  took 
three  exceptions,  tending  to  tliis  point, that  the 
Master  ought  not  to  have  inferred  the  exist- 
ence of  aucb  an  agreement,  and  that  the  sur- 
plus ought  to  be  considered  as  part  of  the  Mar- 
chioness's estate.  The  exceptions  now  came 
on  to  be  argued  with  the  case  on  further  di- 
rections. 

The  Solicitor  Gensrwl,  L&wntless»d  Eimslef, 
for  the  exceptions,  cited  Pawlei  v.  Detaoai,  2 
Ves.663;  Afiinesy,  /?ttift»2Ves.  Jnn.,  488; 
Smith  V.  Lord  Camet/ord,  16.  698$  PoweUv. 
Hanhep,  2  P. W.82 ;  Aiiotnty  Gem^ral  ^Fan^- 
ihers^  4  Brown,  C*  C.  409  ;  and  contended, 
that  some  distinct  gift  by  the  wife  to  the  has- 
band  was  necessary  to  deprive  the  wife  ef 
her  right  to  her  separate  propertjr  (  that  the 
facts  in  the  present  case  were  equivocal,  and 
did  not  amount  to  such  a  gift;  and  that  there- 
fore the  husband  could  he  considered  only  as 
trustee  of  this  surplus  for  the  mfe.  They 
waived  any  right  to  an  acoouat  against  bin 
for  the  sums  expended;  and  distin^^iushBd  this 
case  from  Howard  v.  Di^hp,  8  BU.  N.  S» 

Stewart  and  Bruce  for  the  plaintiif,  one  ef 
the  younger  children  of  the  Maraus;  and 
Raiselt  and  Fansittart  Neate  for  Lord  Wo. 
Beresford,  another  of  the  younger  chtldrsa, 
supported  the  report. 

The  Fice  ChanceWtr  said,  I  really  feel  no 
difliculty  about  this  case.  There  seems  to  me, 
looking  at  all  the  facts,  sufficient  evidence  of 
an  agreement  on  the  part  of  the  Marchiooess 
that  the  Marquis  Waterford  should  have  the 
alisoluite  disposal  of  the  rents  of  these  estates. 
His  Honour  then  cooamented  upon  the  facts, 
and  remarked,  thatas  to  the  arrears  of  tbelOOO/. 
they  were  in  the  nature  of  pin  mooay,  aud  it 
never  could  be  eontentled  that  they  were  dae 
to  the  Marchioness.    £x(«pCioAS  overruled. 

Beresford  v.  Armagh,  Jan.  I7rh  and  20tb. 
1844. 
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(Before  the  Pour  Jttdfes«) 

[il7wrf«f  ky  John  Ham£Rton,  Esq.,  Barrister 
Hi  Law,"] 
COSTS. 
/•  ireip^u  agauut  iever^t  de/endanii,  the 
de/endant9  atjint  ievered  in  pleading,  and 
two  of  them  paid  a  sum  of  hi.  into  Court, 
and  pleaded  no  damages  ultra.    The  plain- 
tiff  took  the  money  out  of  Court,  and  joined 
issue  on  the  plea,     fFhen  thecase  was  go* 
img  to  trial,  all  the  defendants  joined  in  a 
p6u  qfihe  bmnhruptcy  of  the  plaintiff  p^\% 
darriea  contiouaoce.   The  plaintiff  demur- 
red,  and  on  argument,  obtained  the  judg- 
meml  of  the  courts     The  writ  of  enauiry 
was  then  esfeeuted,  and  the  plaintiff  od- 
taimed  one  farthing  damages.      The  Mas- 
ter  alloweJ  the  plmntif  his  full  costs.  Held, 
that  the  statute  3  4-  4  Fict.  c.  24,  did  not 
prevent  the  plaintiff  from  recovering  his 
full  costs,  and  that  the  Master's  taxation 
was  right. 
This  was  an  action  of  trespass,  to  which  all 
the  defendaots,  in  tlie   month  of  September, 
184 1»  pleaded  not  ffuilty.     The  defeodanu 
Usher  and  Matey  added  a  plea  of  leave  and 
lieeine.    On  the  i9th  of  February  tlie  plaintiff 
replkdf  by  addia^  a  similiter  to  the  pleas  of 
not  g«yty»  and  trafersiog  the  plea  of  leave  of 
Setose:  he  added,  as  on  the  part  of  the  two 
dclendants,  u  similiter  to  this  traverse,  and  gave 
notice  of  trial  for  the  then  next  assizes  for  the 
connty  of  Wilu.     After  notice  of  trial  bad 
been  intern,  the  defendants  Rolf,  Bush,  and 
James  obtained  an  order  (with  the  consent  of 
tbe  otker  defSendants,  Usbf^r  and  Masey,)  to 
plead  de  n«e»,  and  to  pay  &/.  into  Court  by  way 
of  compensation  for  the  alleged  trespass.    In 
parsnance  of  such  order  these  defendants  did 
00  the  27tb  day  of  February,  1841,  (the  day 
but  one  before  the  cummiasion  day  of  the  as- 
sises) plead  a  new  plea,  and  paid  the  sum  of 
5/.  into  Court,  and  on  the  same  day  tbe  plain- 
tiff replied  thereto,  that  he  had  sustuned  fur- 
ther damages,  and  received  out  of  Court  the  said 
sum  of  5/.    Issue  was  joined  on  such  replica- 
tion.   The  cause  was  called  on  for  trial  on  tbe 
2d  daj  of  March,  1841,  with  such  last  men- 
tioned plea  00  the  record,  but  went  off,  as  all 
the  defendants  then  pleaded  puis  darrein  con- 
tinuoMce^  the  bankruptcy  of  the  plaintiff.   Tbia 
plea  was  demurred  to  on  tbe  3d  of  May,  and 
on  the  14th  a  joinder  in  demurrer  was  de- 
livered.   On  the  22d  day  of  April,  ia42,  the 
demurrer  came  on  to  be  argu<?d,  and  jud^^ment 
was  given  thereon  for  the  plaintiff.     After  the 
judgment,  •  writ  of  emiuiry  was  issued,  di« 
rected  to  tlie  shettff  of  Wilts,  commanding  hitn 
to  inquire  wbat  damages  the  plaintiff  had  sus- 
tained by  reason  of  tbe  premises.  On  tbe  12th 
day  of  November,  1842,  an  inquisition  in  pur- 
suance  of  the  said  writ  was  duly  taken  l)y  the 
said  sheriff,  and  the  jury  before  whom  the  same 
was  taken,  found  that  the  said  plaintiff  bad 
Bostained  one  farthing  damages.    On  the  30th 
day  of  January,  1843,  the  execution  of  the 
writ  of  enqniry'was,  by  a  rule  obtained  by  the 


plaintiff,  set  aside,   and  a  new   writ  of  in- 

aniry  in  the  suit  ordered  to  be  granted.  On 
le  21st  of  February,  1843,  a  new  writ  of  in- 
auiry  was  accordingly  issued,  directed  to  the 
benff  of  Wilts,  and  on  the  22d  of  the  ssme 
month  of  February,  the  plaintiff  obtained  a 
rule,  directing  that  such  writ  should  be  exe- 
coted  before  the  judge  who  should  hold  thd 
assizes  for  the  county  of  Wilts.  The  writ  of 
inquiry  was  accordingly  executed  before  one  of 
the  learned  judges  at  Salisbury  assizes  in 
March  last,  and  the  damages  were  again 
assessed  at  one  farthing.  Notice  of  taxation 
having  been  given,  the  parties  on  the  2d  of 
June  attended  before  the  master,  when  the  de- 
fendant's counsel  insisted  that  as  the  plaintifT 
had  not  recovered  more  damages  than  AQ^.,  he 
was  not  entitled  to  have  any  allowance  of  costs. 
The  Master  however,  taxed  the  plaintiiff  his 
full  costs. 

Mr.  Erie  had  since  obtained  a  rule  to  shew 
cause  why  the  Master  should  not  be  at  liberty 
to  review  his  taxation  of  costs  in  this  case,  by 
disallowing  the  plaintiff  his  costs  already  taxed 
in  this  cause. 

Mr.  fF.  H.  IVatson  and  Mr.  Humphrey 
shewed  cause.  This  application  is  founded 
upon  the  3  &  4  Vict.  c.  24  \  hut  it  is  submitted 
that  that  statute  never  was  intended  to  apply 
to  a  case  like  the  present.  That  statute  (s.  2,) 
provides  "  that  00  plaintiff  who  recovers  by  the 
verdict  of  a  jury,  less  than  40*.  damages,  shall 
have  any  costs  whatever  in  lespect  of  such 
verdict,  whether  it  shall  be  gives  upon  any 
issue  or  issues  tried,  or  judgment  shall  have 
been  by  default."  In  construing  these  words 
it  at  first  appears  that  the  expression, 
«  recover  by  verdict,'*  means  a  verdict  upon  a 
trial,  but  ibe  statute  wUhing  to  point  out  how 
the  word  recover  might  be  applied,  goes  on  to 
use  expressions  which  shew  that  tbe  phrase 
may  l>e  extended  not  only  to  cases  where  issue 
has  been  joined,  but  where  judgment  passes  by 
default.  The  question  then  arises,  how  the 
law  stood  before  this  act  was  passed  ?  The  nre- 
vioui  statute  on  the  subject  was  the  3  &  4  W.  4, 
c.  42,  by  the  34th  section  of  which  it  is  provided 
that,  '*where  judgment  shall  be  given  for  or 
against  a  plaintiff  or  demandant,  or  for  or 
against  a  |oefendaot  or  tenant  upon  any  de- 
murrer, joined  in  any  action  whatever,  the 
party  in  whose  favour  such  judgment  shall  be 
given,  shall  also  have  judgment  to  recover  his 
costs  in  that  behalf."  That  shews  that  at  the  time 
of  the  passing  of  the  act  of  Victoria  there  was 
no  difference  between  costs  on  a  jndgment  or 
a  trial,  and  on  a  demurrer.  If  any  distinction 
existed  before  that  time,  the  statute  of  Will.  4 
had  put  an  end  to  iL  The  stats.  43  Bliz.,  and 
22  &  23  Car.  2,  c.  9,  which  deprive  parties  of 
costs  in  actions  of  trespsM,  where  the  verdict 
is  under  40r.,  apply  only  to  cases  of  verdicts 
given  on  trials,  and  not  to  cases  of  judgments 
on  demurrer,  or  by  default.  The  21  Jac.  1, 
c.  16,  is  only  applicable  to  cases  of  actions  on 
words,  and  deprives  a  plaintiff  of  costs  where 
tbe  damages  are  under  40if.,  whether  such 
damages  are  given  on  a  trial  after  issue  joined, 
or  are  assessed  on  a  writ  of  enquiry.     In  all 
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these  esses  by  tbe  UDiformity  of  Process  Act, 
the  plain  tiff  becomes  entitled  to  full  costs  on 
judf^meni  on  demurrer,  or  after  verdict.  It  is 
material  to  observe  that  in  all  these  stats.,  from 
the  Stat,  of  Gloucester  downwards,  a  distinction 
is  taken  by  the  lei^islatiife  between  a  judgment 
on  a  verdict  by  defanle  and  on  demurrer.  The 
Stat,  of  8  &  9  W.  3,  c.  11,  was  the  first  to  ^ive 
costs  on  judgments  on  demurrer.  It  is  clear 
that  a  judjjfment  on  a  demurrer  cannot  be  said 
to  be  a  judgment  on  a  verdict,  nor  a  judgment 
passing  on  default,  yet  the  right  will  be  moei 
fully  decided  by  it.  When  the  action  is  huought, 
and  the  defendant  demurs  to  the  dedaration, 
the  question  of  right  on  the  record  is  necessa- 
rily determined.  Suppose  an  action  of  trespass 
or  of  tortf  and  the  pleading  claims  a  right.  If 
the  defendant  demurs  the  question  raised  is, 
whether  the  right  claimed  is  a  right  in  law.  It 
is  the  same  with  an  action  for  a  nuisance,  where 
a  right  is  intended  to  be  brought  into  question. 
The  right  would  be  determined  on  the  record 
by  a  demurrer,  and  the  plaintifi^  would  go  be- 
fore the  sheriff,  and  take  a  verdict  with  one 
farthing  damages.  These  are  satisfactory  rea- 
sons why  a  judgment  on  a  demurrer  should 
not  be  included  in  the  statutes  in  question. 
Head  v.  Balfirey,^  and  Mr.  Justice  Paiteton's 
observations  there  shew  that  the  court  will  not 
allow  the  plaintiff's  general  right  to  costs  to 
be  affected,  unless  on  the  whole  case  he  does 
not  appear  entitled  to  them.  It  was  not  meant 
that  this  act  should  repeal  that  part  of  the 
statute  of  3  &  4  W.  4,  which  gives  a  plaintiff 
his  costs  on  demurrer.  There  are  no  words  to 
express  such  an  intention,  and  indeed  the 
words  are  expressly  limited  to  cases  where  the 
plaintiff  recovers  less  than  40s.  by  the  verdict 
of  a  jury.  There  is  another  ground  of  objec- 
tion here.  The  plaintiff  has  recovered  more 
than  one  farthing.  A  sum  of  5/.  was  paid  into 
court  at  the  assizes,  and  tbe  pluntiff  took  that 
sum  out  of  Court ;  he  then  proceeded  for  fur- 


ther damages,  and  recovered  one  forthiiig.  He 
therefore  recovered  6/.  and  one  £uthing,  sod 
the  statute  does  not  apply  to  this  case.  It&p. 
plies  only  where  the  cause  of  action  is  ulti- 
mately found  not  to  exceed  40«.  Here  it  was 
found  to  exceed  51. ;  so  that  even  if  tbe  statute 
of  Victoria  could  be  construed  to  repeal  tbe 
34th  section  of  3  &  4  W.  4,  c.  42,  the  plaintiff 
is  entitled  to  full  costs,  and  even  if  that  sectiua 
should  be  deemed  to  be  repealed,  still  the  plain- 
tiff would  be,  under  the  statute  of  Victoria  it- 
self, entitled  to  costs,  for  he  has  in  fact  re- 
covered more  than  40#. 

Mr.  Erie  in  support  of  the  rale. — The  facts 
of  this  case  do  not  support  the  argument  on  tbe 
other  side.  Two  of  tnese  defendants  paid  a 
sum  of  51,  into  court.  Tlien  all  of  them  joioed 
in  a  plenkpyie  darrien  eontinuance.  That  plea 
puts  an  end  to  all  other  pleas,  and  becomatbe 
only  one  upon  the  record.  Upon  that  record 
the  plaintiff  only  recovered  one  fartfaio^ 
damages.  That  brought  the  case  within  the 
statute  of  Victoria,  which  removes  all  the 
complexity  that  existed  in  the  former  scti, 
The  word  issue  alone  means  nothing,  for  there 
may  be  an  issue  in  law  or  an  issue  in  foct,  aad 
they  are  tried  and  decided  in  a  totally  different 
manner  from  each  other.  The  demurrer  ii  an 
issue  tried  by  tbe  Court,  and  the  statute  was 
meant  to  apply  only  to  issues  tried  by  a  jury. 

Lord  Deninun,  C.  J. — It  seems  to  me  that 
the  master  was  right.  The  words  in  the  fint 
part  of  the  clause  are  general,  but  afterwards 
they  become  distributive.  It  appears  to  me, 
that  though  by  some  refined  constraction  you 
may  say  that  the  sheriff  does  try  the  issue 
where  the  defendant  has  had  the  case  decided 
against  him  on  demurrer,  yet  even  that  kind 
of  construction  does  not  apply  here  where  lan- 
guage well  known  to  the  law  is  used. 

Per  Cur,    Rule  discharged. 

Taylor  v.  Rolf,  Usher,  Afnzey,  Bush  aad 
James,  H.T.\M4.     Q.  B.  F.  J. 
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Waters  r.  Groom       ..... 
Fully  heard.    Earl  of  Rosslyn  v,  Aytoun    .... 
1842 
Fully  heard    Dmmmond  v.  Munro  (or  Ross)        ... 

Duke  of  Beaufort  r.  Taylor,  ex  parte 
Fully  heard     Knight  v.  Sir  W.  Boughton,  ex  parte 

Sandford  v.  Morrice  -  -  .  -  - 

Stockton  and  Darlington  Railway  Company  ▼.  Bar- 
rett, writ  of  error  .  .  -  _  • 
Byron  ▼.  Cooper  -  -  .  -  . 
Marquis  of  Waterford  ▼.  Knight  .... 
Mackenzie  ▼.  WilliamaoD  .... 
Dmmmond  v.  Walrond  &  others  ▼.  Wood,  ex  parte  - 
The  Society  of  Contributors  to  the  Widows'  scheme 
of  the  Solicitors  of  the  Supreme  Court  of  Scotland, 
or  Ellis  ▼.  Henderson,  ex  parte  ... 
The  Ironmongers  Company  v.  The  Attorney  General 
Stirling  ▼.  Evrart,  abated  .... 
Bogie  y.  Bogie  ..... 
Murray  v.  Murray  ..... 
Lord  Blantyre  r.  Earl  of  Wemyss  and  March 
Fully  heard  The  Queen  f.  Millis,  writ  of  error  ... 
Ditto  The  Queen  r.  Carroll,  writ  of  error  ... 
Creed  ▼.  Creed  ..... 
Lindsay  y.  Earl  of  Aboyne,  et  earn, 
Hatfield  v.  Phillips,  writ  of  error  ... 
Taylor  ▼.  Clemson,  writ  of  error  -  -  . 
Brown  y.Boorman,  urW/o/*  error  ... 
Hammersley  y.  Baron  De  Biel  ... 
Bonme  y.  Gatliif,  vrt/o/'CTTor  .  .  - 
Earl  of  Buchan  y.  Erskine,  (Dryburgh  entail) 
Earl  Buchan  y.  Erskine,  (Strath brook  entail) 
Campbell  (pauper)  or  McLaren  y.  Fisher  (pauper) 

ex  parte  -  - 

Forrest  v.  Hanrey    .  ..  .  -  - 

Robertson  (or  Rennie)  y.  Ritchie     ... 
Cookson  y.  Cookson  .... 

Earl  Stirling  y.  Officers  of  State,  Scotland    - 
:  Sir  H.  Brydges  y.  Fordyce  .  -  - 

Fergusson  y.  Mc'lnnes,  ex  parte      ... 
Maintosh  y.  Gordon  (or  Macintosh)  ex  parte 
Proyost,  Magistrates  and  Town  Council  of  Aberbrotb- 
wick  y.  Strachan  .... 

Puryis  v.  Landell       -  -  -  -  - 

The  Irish  Society  y.The  Bishop  of  Derry  and  Raphoe, 
writ  of  error        -  -  -  .  . 

Stokes  y.  Heron,  ex  parte      .  .  .  . 

V.  Dungannon  y.  Smith         .  .  -  . 

Stuart  y.  Spottiswoode  .... 

The  Rey.  Dr.  Gordon  y.The  Ear!  of  Kinnonl,  abated- 
Allan  (pauper,)  y.  Glasgow,  ex  parte 
Beckham  y.  Drake,  vH/o/'crrsr       .  .  . 

Hamilton  y.  Watson-  .... 

Duke  of  Northumberland    y.  Sir   J.    Mac'Gregor, 

Bart.,  ex  parte  -  -  .  . 

Duke  of  Northumberland  v.  Viscountess  of  Strathal 
Ian,  ex  parte  .  .  .  .  . 

Fully  heard.  Ross  y.  Duke  of  Sutherland  -  .  .  . 

Allen  (pauper,)  v.  Mac  Pherson        ... 
Jack  (Lessee  of  the  Righ't  Hon«  Geo.  Robert  Dawson,) 
y.  McEnty re,  i&ri7«/' error  -  .  . 

Sheeley  y.  Lord  Moskerry    .... 
Fernery.  Hutchinson  .... 

Abercombte  (or  Dingwall)  y.  Dingwall 
Hon.  R.  B.  Wilbraham  y.  Scarisbnck,  ez  parte 
Ferrier  y.  Dr.  W.  P.  Alison  -  .  .  . 

McJames  y.  Wright,  ex  parte  ... 

Mayor,  &c.,  of  Newcastle-npon«Tyne  y.  Att«  General 


Ditto 

Chancery,  England  . 

Scotland 

Ditto 

Ditto 

Ditto 

Queen's  Bench,  Ireland 

Ditto 

Chancery,  Ireland 

Scotland 

Exchequer,  England 

Queen's  Bench,  Epgland 

Exchequer  Chamber,  England^ 

Chancery,  England 

Common  Pleas,  England 

Scotland 

Ditto 

Ditto 
Ditto 
Ditto 

Chancery,  England 
Scotland 
DitUf 
Ditto 
Ditto 

Ditto 
Ditto 

Exchequer  Chamber,  Ireland 

Chancery,  Ireland 

Ditto 

Ditto 

Ditto 

Ditto 

Exchequer,  England 

Scotland 

-'   Ditto 

Ditto 
Ditto 
Chancery,  England 

Exchequer  Chamber,  Ireland. 

Chancery,  Ireland 

Scotland 

Ditto 

Duchy  of  Lancaster 

Scotland 

Ditto 

Chancery,  England 
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Cormack  ▼.  Enkioe,  (or  Henderson) 
Gordon  v.  Hawdeo    -  •  -  -  - 

Cleland  (pauper)  v.  Paterson,  (or  Cleland),  ex  parte 
Hoare  t.  Byng,  ex  parte        .  -  -  . 

Harrison  ▼.  Stickney,  writ  of  error    -  -  - 

Broadley  t.  Stickney,  writ  if  error     -  -  - 

Cniikshank  v.  Lady  Cruikshaak        -  .  . 

Hon.  H.  Trevor  r.  Hon.  G.  Trevor    - 

Colrill  ▼.  Colrill 

Campbell  v.  Sir  Colin  Campbell 


Seotland 

Ditto 

Ditto 

Chancery,  England 

Exchequer  Chamber,  England 

Ditto 

Scotland 

Chancery,  England 

Scotland 

Ditto 


CHANCERY  SITTINGS, 
4/ter  Hilary  Ttrm,  1844. 


Feb.  8,  24 
March  14,  28 


%nxti  Cj^inalliir. 

AT  MNCOLN'8  ink. 

\S99U — Appeal  Motions. 


pph  Q/(Pcti^oii-day;Unoppoied 
reo.^  -j^     only  jind  Appeals. 


Friday 

Saturday* 10 

Monday 12  | 

Tuesday 13  S Appeals. 

Wednesday....  14  [ 
Thursday  ..,.  15J 
FrirUy  Ifi  /  (Petition-day)  Unopposed 

*^"^*y ^^\     only  and  Appeals. 

Saturday 17-^    ' 

Monday L9 

Tuesday  .,...,  20  S Appeals. 

Wednesday.... 2 1  [ 

Thursday    ....22 J 

Fridar  23  /  CP€tition.day)  Unopposed 

™^*y ^^1     only  and  Appeals. 

Monday 26^ 

Thursday    ....29 J 

Friday  ..  Maixjh  li(P*A^f:.^°-^*y^  Unopposed 


Saturday 2 

Monday 4 

Tuesday 5 

Wednesday....  6 

Thursday    ....  fJ 

Friday 8 


only. 


^Appeals. 


(Petition-day)  Unopposed 
only  and  Appeals. 
Saturday 9^ 

^u^^dS ::::::  i^App^.- 

Wednesday....  13  J 

Friday 16  { CP«t>{wn-day)  Unopposed 

Saturday 16^ 

Monday 18 

Tuesday 19  >Appeals. 

Wednesday....  20  I 
Thursday    21 J 

FHday ^^i^^^o^S^rnfOr"" 

Saturday 23^ 

Monday ^6  I  .   ^ 

Tuesday 26  f^PP^*' 

Wednesday....  27 J 

Friday 29    Tbe  General  Petitien-^ley. 

Sach  days  as  his  Lordship  is  occupied  in  the 

House  of  Lords  excepted. 

The  Court  will  not  sh  after  April  3d. 


iRairUrof^f  HoIU. 


Feb.  8, 24 
March  14,  28 


Friday 


;::} 


Motions. 


Feb.  9v 


Saturday 10 

Monday 12 

Tuesday 13 

Wednesday....  14 

Thursday 15 

Friday 16 

Haturday 17 

Monday 19 

Tuesday 20 

Wednesday....  21 
Thursday    ....  22 

Friday 23 

Monday 26^ 

Tuesday 27"^ 

Wednesday....  28 
Thursday  ....29 
Friday  ..  March  ] 

Saturday 2 

Monday 4 

Tuesday 5 

Wednesday....    6 

Thursday 7 

Friday 8 

Saturday 9 

Monday 11 

Tuesday 12 

Wednesday....  13 

Friday IS 

Saturday 16 

Monday 18 

Tuesday 19 

Wednesday....  20 
Thursday    ....21 

Friday 22 

Saturday 23 

Monday 25 

Tuesday 26 

Wednesday....  27^^ 

Friday 29 

Consent  Causes, 
Short  Causes,  every 
the  Court. 


Pleas,  Demurrers,  Caosei, 
Farther  Directions,  and 
Ezoeptioos. 


Petition!  ioGenenl  Pkper. 


Pleas,  Deoinrrers,  Cansei, 
Further  Directions,  sod 
Exceptio 


Petitions  in  General  Paper. 
Consent  Petitions,  and 
Tuesday,  at  the  sitting  of 


IFire  Cf^sncellor  of  Ctifiixnlr. 

Mic5'i4.28::::}*«^-M««<'»«- 

FHda,9   {''iSk^^o!Z 

Saturday lO's 

Monday 12  I  Pleas,  Deroiirrers,  Czcep- 

Tuesday 1 3  V    tions.  Causes,  end  Far- 
Wednesday  ....  14  I     ther  Directions. 
Tliursday    ....  15 J  ' 


Cktmctry  Sitiingt, 
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Friday , 


yf>  I  (PetitM-dsy)  Unopd.  Pets, 
I     Short  Causes,  Ditto. 

Satorda? 17^ 

Monday  ......  19  |  PleB8«  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions, 


Short  Causes  and  ditto. 
Pleas,  DeiDurrers,  Excep- 


Tucsday 20  > 

Wednesday  ..21  | 
Thursday  ....22' 
FriJay     23 1  CP«V»*"--l*y)Unopd.  Pets. 

Mottdsy 26 

Wctldiy' ' :;  S  h     tions.  Causes,  and  Fui-^ 
Thursday  \...  29 J     t^er Directions. 

Friday.  March  if^^fclSlW^ 

Saturday S'> 

Monday 4  /  Plea •»  Demurrers,  Bxcep- 

Tuesday 5  >     tions,  Causea,  and  Fur- 
Wednesday    «.  6i     ther  DirecttoDB. 
Thursday    ....  7» 

Friday  8 -f  (Petitn-day)  Unopd.  Pets. 

tnday........  8-^     Short  Cauaea  and  ditto 


Saturday 


MoX\.::::  n\^,r>'^^i^:*i^i^^ 


•  ■  • «  *"  § 
Tn^sdaV      ' "  *  M  r     '***■••  Causes,  and  Fur- 
wa;y"::ii^     iber  Direction.. 
PriH.,  1 K  /  (Petitn-day)  Unopd.  Pets. 

"*^^     ^^1     Short  Causes  and  ditto. 

Saturday     16'> 

Monday 18  |  Pleas,  Demurrers,  Excep 


Tuesday  ... 
Wednesday 
Thuradny    , 

Friday     . . . 

Siturday 


tions.  Causes,  and  Fur- 
ther Directions. 

Pets. 
Short  Causes,  and  Ditto. 


19^ 
.201 
.21 J 

2o/(P?^i*n*day)  Unopd. 

.  23^ 

Monday  25  1  Pleas,  Demurrers,  Excep- 

Tnesday 26  r     tiuns,  Causes,  and  Fur. 

Wednesday ....  27  J      ther  Directions. 

Friday     29    The  General  Petition  day. 

Tb«€onrt  wHI  not  sit  after  April  3d. 


9irf  dixiufllor  ftnifitlt  3Bnice. 
▲*  likcolm's  inn. 

•n..«d.y..F«b.8{Tk«J«^2BS!'~**""'"" 
Friday 9    PeP>-day)  Petn>  &  G»dim. 

^^^ i'>{'''"(K''.^'Sru?'" 

Monday 12  \  Fleas,  Demurrers,  Excep- 

Taetday 13  J     tlons.CauseslkFur.Dirs. 

Wednesday  ....  14    Bankrupt  Petitions  &  Do. 

TTiursday IS-f  ^'•••'^^•"""[Tfc?'!?^' 

^  \    aons.  Causes  &  Pr.  Dirs. 

Friday 16    (Petn-day)  Petitions  h  Do. 

^-••r >7{"^sss::-^ja'i?''" 

Monday 19    Bankrupt  Petitions  &  Do. 

TiiM,i»»  on  /  Pl«a«»  Demwrers,  Excep- 

^""•^^y ^\     tions.  Causes  &Fr.Di« 

Wednesday . . « .  21    Bankrupt  Petitions  &  Do* 

Thursday  !22  /  ^^•"*  ^^^'^'^rw't  Excep-. 

^^"^^ ^\     tions.  Causes  AFr.Dilrs. 

Friday 23    (Pet»-day)Pteitioos  &  Do. 

[TIm  2d  Seal*- Motions, 
^orday 2\<      Unopposed  Petitk)n8  h 

I     Short  Cauats. 


Monday 26    Bankrupt  Petitions  &  Do. 

^"'"'•y 2rj"-;Je«n.r««.W^ 

Wednesday ....  28    Bankrupt  Petitions  &  Do. 

Thursday  29  \  ^^^*  Demurrers,  Excep. 

^^"^^^"^^^ ^'^X     tions,  Causcs&Fr.  Dirs. 

Friday ...  March  1  { ^'"S^-^'^^  '*"''*'^°'  * 

Monday 4    Bank rt  Petitions  &  Causes. 

T>,o..u.,  K  S  Pleas,  Demurreis,  Excep- 

^'"^^^y ^\     tions,Causes&Fr.Di^ 

Wednesday ....  6    Bankrupt  Petitions  &  Do. 

Tk.i.../i.«  9  /  Pleas,  Demurrers,  Excep- 

^^'""^•y n     tions, Causes&Fr.Din. 

Pri^jay  8  -f  (P«f"'*»on-dBy)  Petitions  & 

s««<^y ^{^S'^Stee?.'"' 

Monday 11     Bank^  Petitions  h  Causes. 

Tuesday  1 2  i  ^^"'  Demurrers,  Excep- 

****^*y 1^-j^     ^ions.  Causes  &Fr.Diw. 

Wednesday ....  13    Bankrupt  Petitions  &Do. 

Thursday HJ'^^^^Jes^^*^"'^^*^'^"  * 

Friday l^{^^Sses"^*^^  PclUions  & 

Q.f.i*^...  i/rTUnopP**  Petitions^  Short 

^""^""^y ^^i     Ciruses&  Causes. 

Monday 18    Bankt  Petitions  &  Cnnses. 

Tuesdiiv  10  /  ^'**^'  Demurrers,  Excep- 

*  ""^"y ^-^X     ti(»ns,Causes  &  Fr.  Diw. 

Wednesday ....  20    Bnnkt  Petitions  &  Ditto. 
Thur«d«y  21  /  ^**."'  I>c»n""ers,  Excep- 

^^^^^y '*\     tions.  Causes  AFr.Dirs. 

Friday 22{  ^^f^jji^^-^^^y^  ^'^^"^  * 

^^--<i-y ^H'^SisS'a^^^^^ 

Monday 25    Bank^  Petitions  &  Causes. 

T^^^A^^  OR  I  Pleas,  Demurrers,  Excep- 

"^^•■^•y  ^H     tiois,  Causes  &Fr.Dirs. 

Wednesday ....  27    Bankrupt  Petitions  &  i)o. 
ThurSay  ^^^.4^^1-9^0X10^.  & 

^'^y 29{C«*-nd^?-t)  Peci. 

The  Court  will  not  sit  after  April  3d. 

H^Ccf  Cfianrrllar  oerigrxm. 

AT  LINCOLN'S  INN. 

The  First  Seal— Motions 

and  Causes. 
(Petn.  day). Pleas,  Demrs., 

Exceptions,  Causes,  and 

Further  Directions. 
Short  Causes,  Ptns.,  un- 

opp^  first),  and  Causes. 

Pleas,  Demurrers,  Excep- 
tions, Causes  and  Fur- 
ther Directions. 


Thursday  ..Feb.  8-[^ 


Friday 


Saturday , 


10 


Monday 12* 

Tuesday 13 

Wednesday....  14  f 
Thursday    ....15 J 

r  (Petn,  da]^)  Pleas,  Demrs., 
Friday 18  <|      Exceptions,  Csnses,  and 

I     Further  Direction;}.^ 
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Saturday  . . . . 

Monday  .... 
Tuesday  . . . . 

Wednesday . . 
Thursday    . . 


Chancery  Sit  tings. ^Pragrea  of  BHU. -^Editor* s  Letter  Box. 


■"{' 


^^.1  Pleas,  D( 
oiY    lions.! 

22  J      '^^'^ 


Friday 


Saturday . 


Monday 

Tuesday  

Wednesday . . . . 
Thursday    . . . . 

Friday.... Mar. 


Saturday... 

Monday  ... 
Tuesday  ... 
Wednesday. 
Thursday... 


Friday 


Saturday . . . 

Monday  ... 
Tuesday  . . . 
Wednesday . 

Thursday    . 


Friday. 


Saturday  , 

Monday 
Tuesday 
Wednesday . 
Thursday 

Friday . 


Saturday  ...«. 

Monday 

Tuesday 

Wednesday . . . 

Thursday    . . . 


Friday . 


Short  Causes,  Ptns.,  un- 
opp^  first)  and  Causes. 

Demurrers,  Excep- 
Causes  and  Fur- 
Directions. 

r  (Petn.  day)  Pleas,  Demrs., 

23  \      Exceptions,  Causes,  and 
L     Further  Directions. 
cThe  Second  Seal— Mot», 

24  <     Petitions,  (unopp*  first), 
t     and  Short  Causes. 

?5]  Pleas,  Demurrers,  Excep- 
ou  V  tions.  Causes,  and  Fur- 
^  J      thcr  Directions. 

r  (Petn  day)  Pleas,  Demrs., 
1  <       Exceptions,  Causes  and 

Further  Directions, 
of  Short  Causes,  Petn^,  (un- 

l     opp<^  first)  and  Causes. 

V\  Pleas,  Demurrers,  Except 
g  y  tions.  Causes,  and  Fur- 
j  I      ther  Directions. 

r  (Pel"  day)  Plea?,  Demrs., 
S^     Exceptions,  Causes  and 

I     Further  Directions, 
g/ Short  Causes,  Peln»,  (un- 

L     opp<>  first),  and  Causes. 

1 1  "I  Pleas,  Demurrers,  Excep- 

12  >     tions,  Causes  and  Fur- 

13  J      ther  Directions. 

, . /The  Third  Seal— Motions 
^^l     and  Ditto. 

r(Petn  day)  Pleas,  Demrs., 
15  <      Exceptions,  Causes  and 

t     Further  Directions. 
,^ /Short  Causes,  Petn',  (nn- 

I     OPP**  fi  ''^Oj  and  Causes. 

Pleas,  Demurrers,  Excep- 
f^Q  i-  tiens.  Causes  and  Fur- 
oi  J      ther  Directions. 

C(Pei^  day)  Pleas,  Demrs., 
,  22  \     Exceptions,  Causes  and 

L    Further  Directions. 
g«/  Short  Causes,  Petn»,  (un- 

•  1     oppd  first),  and  Causes. 

.  25  ]  Pleas,  Demurrers,  Excep- 
,  26  >  tions.  Causes  and  Fur- 
.  27  J      ther  Directions. 

oo/Thc  Fourth  Seal— Mo- 
'^\     tions  and  Ditto. 

og  r  (The  General  Petition  day) 

•  \     Petitions  and  Cnuses. 


•.•.■.•.::  Ill  ■ 


The  Court  will  not  sit  after  April  3d. 


COMMON  LAW  SITTINGS. 


LONDON. 


Adjournment  day  (further  adjourned),  Mon- 
day, Feb.  19,  1344. 


PARLIAMENTARY  INTELLIGENCE. 

BILLS  IN  PkOGRRSS. 

Actions  for  penalties  on  Gaminff. 
[For  2d  reading.]       Duke  of  lUcfafnood. 

S0ture  af  Commontf. 

PRIVATE  BILLS. 

Resolved, — ^That  this  Housa  will  not  reeeire 
any  petition  for  any  private  bill  after  Friday 
the  23d  da?  of  this  instant  February. 

Retohea,'~Thtkt  no  private  bill  be  read  the 
first  time  after  Friday  the  22d  day  of  March 
next. 

Resolved^'-'ThnX  this  House  will  not  recdre 
the  report  of  anv  such  private  bill  after  Friday 
the  24th  day  of  May  next. 

Orderedg-^ThAi  the  said  resoludons  be 
printed.  J.  H.  Lbt,  CL  Dom.  Cm, 

BILLS  IN  PR0ORB8S. 

Small  Debt  Courts.  Mr.  Jervis. 

[For  2d  readmjf,  14th  February.] 
Iroprovingr  Proceedings  in  Superior  Courts. 

Mr.  Jervis. 

[For  2d  reading,  14th  February.] 


THE  EDITOR'S  LETTER  BOX. 

We  think  that  the  letters  relating  to  the 
Chancery  Compensation  Orders  which  we  hare 
received,  should  lie  deferred  until  the  returni 
ordered  by  parliament  have  been  made,  but  we 
will  consider  them  ai^ain.  ^ 

We  are  reluctant  to  dheck  the  communica^ 
tions  of  our  young  friends  on  the  subject  of  the 
mode  of  conducting  the  examination;  bst 
perhaps  they  ivill  think  that  sufficient  has  beea 
published  for  the  present.  The  remaining 
letters  shall,  however,  receive  early  attentioo, 
and  one  in  particular  from  "  A  Solicitor." 

The  answers  to  the  recent  questions  sbsB 
be  considered. 

Our  correspondents  on  the  various  topics  of 
law  reform  are  invited  to  continue  their  sug- 
gestions. 

The  grievance  stated  by  "  Vlndex*'  shall  be 
noticed. 

The  change  in  the  hours  of  attendance  at 
the  Registrar's  Office  was  made  at  the  suesres- 
tion  of  many  solicitors  who  signed  a  paper  for 
that  purpose.  We  will  attend  to  the  letter  of 
a  correspondent  on  this  subject..  . 

We  occasionally  give  answers  to  inqoiries 
on  points  not  dependfffg  upon  the  statutes,  the 
text  books,  or  decisions.  Those  authorities 
our  correspondents  can  consult  for  themselves. 
We  are  willing  to  give  the  benefit  of  any  pe- 
culiar information  we  may  happen  toponefS; 
and  occasionally  make  room  for  a  moot  point 
from  one  corrtspondent,  in  oriler  that  it  may 
be  answered  by  another.  Questions  of  profes- 
sional usage,  not  satisfaciorily  settled  in  the 
hooks,  are  of  course  within  our  province. 
During  the  session  of  parliament  our  corrsa- 
pondents  will  please  to  be  as  concise  as  possible. 
The  Quarteriy  Digest  of  all  reported  cases 
will  be  published  next  Saturday. 


Vht  ILesd^l  OtiddHer. 


SATURDAY,  FEBRUARY  17,  1844. 


M  "  Qnod  iiiagii  Ad  not 
Pntirat,  «i  oeBcire  UAlum  Ml,  AKitAmiu. 


HoftAT. 


THE  JUDICIAL  COMMITTEE  OF  THE 
PRIVY  COUNCIL. 

The  Judicial   Committee  of   tfa0    Priyj 
Council— the  second  appeal  court  of  this 
country— the  only  appeal  court  for  its  im- 
mense Colonial  possessions— is  certainly  in 
a  most  unsatisfactory  state.    We  would 
have  it  lettered  outside  in  Downing  Street, 
'^  Supported  by  Voluntary  Contributions/' 
for  it  is  at  present  at  the  mercy  almost  of 
the  winds  and  wayes.     In  the  act  constitut- 
ing it,  there  is,  indeed,  a  great  array  of 
names  for  its  Judges.     It  is  a  court  to 
which  almost  all  the   Superior  Judges — 
Equity,  Common  Law,  and  £ccksia8tical«-»> 
may  resort,  if  they  have  a  mind  so  to  do  ; 
but  we  all  know  that  for  practical  purposes, 
what  ia  every  one's  business,  is  nobody's 
business,  and  the  consequence  is,  that  no 
one  goes  there  who  has  anything  else  to  do. 
It  so  happens  at  the  present  moment,  that 
three  learned  persons  are  in  this  predica- 
ment,  all  admirably  constituted  for  the 
office  of  its  Judges :  Lord  Brougham,  Lord 
Campbell,  and  Mr.  Pemberton  Leigh.   But 
ia  it  not  obviously  wrong,  that  this  great 
and  important  Court  shoidd  depend  almost 
entirely  on  elemosynary  Judges.     It  may 
be  a  proud  boast  to  the  country,  that  she 
can  find  volunteers  so  highly  gifted ;  but 
we  doubt  very  much  whether  it  is  wise  on 
the  whole,  to  accept  these  gratuitous  ser- 
vices.    We  certainly  regret  that  the  attend- 
ance of  each  of  these  eminent  individuals 
is  not  secured  to  the  country  at  an  adequate 
remunention.  We  do  not  think  our  finances 
are  so  poverty-stricken  that  we  cannot  afford 
the  proper  salaries  to  the  proper  men ;  and 
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we  are  perfectly  serious  when  we  say  that 
no  money  could  be  better  bestowed  than  in 
securing,  in  the  regular  way,  the  great  judi- 
cial talents  which  appear  now  to  bewilhng 
to  exercise  themselves  for  nothing.     We 
would  much  prefer  paying  for  them  ;  we 
are  lawyers ;  and  we  have  no  squeamish- 
ness  in  saying,  as  a  general  rule,  that  we 
set  no  great  store  on  services  for  whidi 
there  is  no  consideration.     In  the  case  of 
two  of  the  eminent  individuals  whom  we 
have  named,  we  believe  nothing  is  paid 
them  for  judicial  services,  either  by  way  of 
pension  or  otherwise.     We  think  this  is  a 
false  economy.     No  one  disputes  their  le- 
gal   and   judicial  qualifications ;  and  we 
think  it  is  unwise  and  unjust  not  to  pay 
them  for  their  services  at  the  Privy  Council. 
We  are  glad,   therefore,   to  find  Lord 
Brougham  is  about  to  bring  in  a  bill  on  the 
subject  of  the  Privy  Council.     We  would 
certainly  have  preferred  that  there  should 
be  but  one  great  appellant  cotart  in  this 
country,  and  that  this  court  should  be  the 
House  of  Lords ;  but  if  this  be  thought  in- 
expedient at  the  present  moment^  we  shall 
be  glad  to  see  the  Judicial  Committee  be- 
come a  fit  Court,  with  a  competent  head, 
and  fitting  and  regular  judicial  assistants, 
on  whose  services  the  country  can  depend, 
and  under  whose  authority  a  uniformity  of 
practice  may  be  established. 

Another  advantage  which  we  conceive 
would  attend  the  appointment  of  regular 
Judges,  would  be  the  establishment  of  a 
regular  bar,  and  it  is  also  to  be  fairly  con- 
cluded that  if  the  Court  were  thus  gener- 
ally improved,  there  would  be  more  busi- 
ness. There  certainly  is  at  present  no 
arrear. 
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LAW  REPORTING. 


Wb  trust  we  haye  done  some  good  in  onr 
day  and  generation,  and  certainly  in  nothing 
is  it  so  evident  as  in  the  present  reports  of 
decided  cases.  We  vere  the  first,  it  is  to 
be  remembered,  to  giyc  authentic  weekly 
reports  of  cases,  and  we  trust  we  have 
gamed  some  credit  and  authority  on  this 
score ;  but  one  of  our  main  objects  in  this 
was  to  benefit  the  profession  by  improving 
and  stimulating  the  regular  reporters :  and 
certainly  we  have  succeeded  to  our  heart's 
content.  The  Reports  in  all  the  courts  are 
now  published  at  a  much  earlier  time  than 
heretofore ;  and  we  will  willingly  say  that, 
so  far  as  the  Equity  Courts  are  concerned, 
there  is  an  improvement  in  the  style  of  re- 
porting. Most  of  the  Common  Law  Reports 
might  be  farther  improved  in  the  latter 
respect.  They  still  appear  to  us  to  smack 
too  much  of  book-making.  Besides,  we 
-  have  here  the  annoyance  unabated  of  con- 
temporaneous reports ;  in  some  Common 
Law  Courts  three  reporters,  in  all  two. 
The  law  booksellers  may  be  assured  that  we 
are  their  best  friends  when  we  warn  them 
to  amend  this  by  some  compromise,  and 
bring  out  one  regular  series  in  each  Court, 
They  may  learn,  if  they  be  wise,  from  many 
syipptoms,  that  if  they  do  not  look  to  this 
matter,  the  ground  will  be  taken  from  un- 
der them.  As  the  matter  at  present  stands, 
it  is  a  grievance  which  must  be  abated,  or 
the  profession  will  take  measures  to  abate 
it. 


PRACTICAL  POINTS  OF  GENERAL 
INTEREST. 


ARBITRATION. 

A  CAUSE  and  all  matters  in  difference  were 
referred  by  an  order  of  reference  to  the 
decision  of  an  arbitrator,  the  arbitrator  to 
make  and  publish  his  award  ready  to  be 
delivered  to  the  parties  or  either  of  them, 
"  or  if  they  or  either  of  them  should  be  dead 
before  the  making  of  the  said  award,  to 
their  respective  personal  representatives  who 
should  require  the  same,"  on  or  before  a 
certain  day.  Several  meetings  were  from 
time  to  time  held,  but  one  of  the  parties 
died  before  the  reference  was  concluded. 
After  his  death  the  arbitrator  was  requested 
to  proceed  with  the  reference,  but  he  de- 
clined to  do  so ;  the  executrix  of  the  de- 
ceased party  having  refused  to  attend  it, 
protested  against  his  proceeding,  and  it 
was  held  that  the  Court  had  no  power  to 
direct  the  arbitrator  to  proceed,  or  to  com- 


pel the  executrix  to  attend  before  him. 
"  What  power,'*  said  Lord  Afnnger,  C.  B., 
"  have  we  to  compel  the  executrix  in  this 
case  to  go  before  the  arbitrator?  how  can 
we  enforce  this  agreement  after  the  death 
of  one  of  the  parties  ?  We  cannot  attach  I 
the  executrix ;  and  Parke,  B.,  said  "  If 
you  go  on  with  the  reference,  and  get  your 
award,  then  you  have  a  remedy  against  the 
personal  representative,  because  the  defen- 
dant has  agreed  that  his  assets  shall  be 
bound  thereby;  but  the  Court  has  do 
power  to  direct  the  arbitrator  to  proceed." 
Lewin  r.  Holbrook,  1 1  M.  &  W.  1 10.  | 

GAMING. 

Gaming  was  no  offence  at  the  common 
law,  nor  until  the  stat.  of  Anne,  (9  Ann. 
c.  14,  s.  2,)  if  the  money  were  paid  at  the 
time^  In  Rawdon  r.  Shadwell,  Ambl.  269, 
the  defendant  won  of  the  phdntifif  500/.  st 
backgammon,  for  which  the  plaintiff  some 
time  afterwards  gave  him  a  bond,  and  sub- 
sequently paid  part  of  the  money  thereby 
secured.  On  a  bill  filed  to  be  relieved  against 
the  bond,  and  to  be  repaid  the  monej, 
Lord  Hardwicke  decreed  accordingly,  set- 
iug  "  that  by  the  stat.  9  Ann.,  all  securi- 
ties for  money  won  at  play  are  made  void, 
consequently  the  payment  under  such  se- 
curity cannot  be  supported  ;  that  the  time 
limited  by  that  statute  for  suing,  or  the 
recovering  of  the  money  paid,  means  monej 
actually  paid  at  the  time  it  is  lost,  and 
does  not  extend  to  securities." 

Where  a  person  lost  money  fay  gaming 
to  the  amount  of  10/.  and  more,  and  paid 
it  by  a  cheque  on  a  banker,  which  was 
cashed  by  the  banker  on  a  subsequent  dav, 
and  in  a  different  parish,  it  waa  held  that 
the  offences  prohibited  by  the  stat.  9  Ann. 
c.  14,  s.  2,  was  committed  at  the  place 
where  the  money  was  lost  and  won,  and 
not  at  the  place  where  the  cheque  was 
cashed,  and  therefore  an  action  under  that 
section  by  a  common  informer  for  the  sum 
lost  and  the  treble  value,  is  properly  brought 
on  behalf  of  the  poor  of  the  parish  in  wluch 
the  play  took  place.  It  was  also  held  that 
such  a  transaction  is  substantially  a  gaming 
for  ready  money,  and  not  a  gaming  on 
credit.  It  was  also  held  that  the  case  of 
Rawdon  v.  Shadwell,  in  which  Lord  Hard- 
wicke was  supposed  to  have  said  that  the 
same  section  appeared  to  have  reference 
only  to  the  playing  for  ready  money,  and 
that  therefore  no  other  money  could  be 
recovered  under  that  section;  but  what 
was  lost  and  paid  at  the  time  of  playing, 
could  not  be  maintained.  Smith  ▼.  Bond^ 
1 1  Mee.  &  W.  549. 
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THB  CHANCERY  COMPENSATIONS. 

The  Select  Committee  on  this  subject 
will  be  moved  for  on  the  22d,  and  various 
returns  bearing  on  it  have  been  laid  on  the 
table  of  the  House  of  Commons.  A  very 
interesting  question  is  involved  in  this  dis- 
cussion^ vhich  we  consider  even  more  im- 
portant to  the  profession  than  the  com- 
pensations themselves;  viz,  whether  the 
judicial  establishment  should  be  borne  by 
the  state,  or  be  paid  by  the  suitor,  and  we 
therefore  look  forward  to  the  debate  on  it 
with  great  interest.  The  whole  subject, 
both  of  the  compensations  and  of  the  general 
question,  have  been  pretty  nearly  exhausted 
in  these  pages. 


NEW  BILLS  IN  PARLIAMENT. 

RBCOVBRT  OF  SMALL  DEBTS. 

This  Bill  was  brought  in  by  Mr.  Jervis  and 
Mr.  ff^Htion  on  the  6th  instant,  and  is  intitaled 
"  A  Bill  for  the  more  easy  Recofery  of  Small 
Debts  and  Demands."  it  recites  that  it  is  de- 
sirable to  facilitate  the  recovery  of  small  debts 
and  demands  not  exceeding /fi;^  pounds,  and 
to  lessen  the  expense  thereuL  It  is  therefore 
proposed  to  be  enacted : — 

J.  That  the  provisions  hereinafter  contained 
shall  apply  to  every  case  uf  a  claim  or  demand 
of  a  debt,  or  of  damages  in  respect  of  the 
breach  of  an  express  or  implied  agreement,  or 
of  the  taking,  or  keeping,  or  converting  of 
any  goods  or  chattels,  where  such  claim  or 
demand  shall  not  exceed  five  pounds,  or  in  sa- 
tisfaction whereof  the  plaintiff  or  plaintiffs 
shall  be  willing  to  accept  five  pounds :  Pro- 
vided always,  that  the  provisions  of  this  act 
shall  not  extend  to  any  claim  or  demand  which 
shall  involve  any  question  of  title  to  any  cor- 
poreal or  incorporeal  hereditaments. 

2.  That  any  person  having  or  making  any 
such  claim  or  demand  on  any  other  person 
luay  apply  to  any  justice  of  the  peace  for  the 
county  or  place  where  the  defendant  shall  re- 
side, whether  the  cause  or  subject-matter  of 
iuch  claim  or  demand  shall  have  arisen  in  such 
county  or  plaee  or  not,  and  whether  the  plain- 
tiff shall  reside  therein  or  not ;  and  such  jus- 
tice shall  thereupon  grant  a  summons,  calling 
on  the  defendant  to  appear  before  him  or  some 
other  of  her  Majesty's  justices  of  the  peace  for 
the  .<ame  county  or  place,  at  a  time  and  place 
therein  specified,  to  shew  cause  why  he  should 
not  satisfy  the  said  claim  or  demand,  and  also, 
if  required  by  the  plaintiff,  calling  upon  him 
to  produce  at  such  time  and  place  any  books, 
letters,  accounts  or  other  documents  in  his 
poisession,  which  may  be  specified  by  the 
plaintiff:  Provided  always,  that  no  person 
shall  l>e  called  upon  or  required  by  virtue  of 
any  such  summons,  or.  any  adjournment  of  the 
hearing  thereof,  as  hereinafter  mentioned,  to 


appear  at  any  place  more  than  five  miles  from 
his  place  of  residence. 

3.  That  the  signature  of  the  justice  to  any 
such  summons  shall  be  conclusive  evidence  uf 
such  application  to  and  of  the  issue  of  such 
summons  by  him. 

4.  That  either  party  may,  after  the  granting 
of  the  summons,  apply  to  any  justice  of  the 
said  county  or  place  for  a  summons,  calling 
on  any  person  to  appear  and  give  evidence  at 
the  hearing  of  the  case ;  and  in  such  summons 
may  be  inserted  a  clause  requiring  such  person 
to  produce  books  or  documents  in  his  posses- 
sion or  power;  and  such  summons  may  l)e 
served  either  within  or  beyond  the  limits  of 
the  jurisdiction  of  the  justice  granting  the 
same;  and  any  such  person  shall,  on  being 
served  with  a  copy  of  the  said  summons,  and 
on  payment  or  tender  to  him  by  the  party  re- 
quiring his  attendance  of  his  reasonable  ex- 
penses of  attendance,  obey  the  said  summons* 

5.  That  at  the  time  ana  place  specified  in 
such  first- mentioned  summons,  the  justice  so 
granting  the  same,  or  any  other  justice  acting 
for  the  same  county  or  place,  may  hear  and 
adjudicate  upon  the  case,  or  may,  on  applica- 
tion by  or  on  behalf  of  either  plaintiff  or  de- 
fendant, if  there  shall  appear  to  him  to  be 
reason  for  so  doing,  adjourn  the  hearing  of 
the  case  to  such  reasonable  time  and  to  such 
place  within  the  limits  aforesaid  as  he  may 
think  fit,  and  so  from  time  to  time  as  he  shall 
think  fit;  and  such  justice,  or  any  other  jus- 
tice acting  for  the  said  county  or  place,  shall, 
at  the  time  and  place  specified  in  the  summons^ 
or  the  time  and  place  to  which  the  hearing 
shall  be  finally  adjourned,  proceed  to  hear  the 
case,  and  shall  have  power  to  examine,  on 
oath  or  affirmation  of  the  parties,  or  either  of 
them,  and  their  witnesses,  books  and  docu- 
ments ;  and  if,  on  the  hearing,  the  claim  or 
demand  of  the  plaintiff,  or  any  part  thereof, 
shall  be  made  out  to  the  satisfaction  of  such 
justice,  and  shall  not  be  shown  to  have  been 
discharged  or  satisfied,  and  the  defendant  have 
no  matter  which,  in  the  opinion  of  such  jus- 
tice, is  a  good  cause  or  set- off  to  an  amount 
equal  to  or  greater  than  the  amount  of  the 
claim  or  demand  so  made  out,  he  shall  make 
an  order,  requiring  the  defendant  to  pay  to 
the  plaintiff  the  amount  of  the  said  claim  or 
«lemand,  or  so  much  thereof  as  shall  appear  to 
such  justice  to  be  made  out  as  aforesaid,  and 
not  satisfied  or  discharged,  and  not. met  by 
matter  of  set-off,  together  with  such  reasona- 
ble sum  for  the  costs  and  loss  of  time  of  the 
plaintiff  or  plaintiffs,  not  exceeding  the  sum 
of  forty  shillings,  as  to  the  sud  justice  may 
seem  fit,  and  in  such  order  may  direct  payment 
of  such  sum  and  costs  to  be  made,  either  by 
one 'sum  or  by  instalments,  and  either  forth- 
with or  at  some  future  time  or  times,  to  be 
limited  therein  as  he  shall  think  fit. 

6.  That  if  it  shall  appear  to  the  justice,  on 
the  hearing,  that  no  part  of  the  claim  or  de- 
maud  is  made  out,  or  that  the  same,  or  so  much 
thereof  as  is  made  out,  has  been  discharged 
or  sjiiisfied,  or  that  the  defendant  has  a  good 
and  sufficient  set-off  to  an  amount  equal  to  or 
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.|(reater  tban  the  saroe>  or  to  nrurli  thereof  aa 
18  made  out,  or  if  the  plaimifif,  or  some  per- 
son authorized  on  his  behalf,  shall  not  appear 
at  the  time  and  place  finally  appointed  fur 
bearing,  and  if  the  defendant,  or  some  person 
authorized  on  his  behalf,  shall  appear  and  shall 
not  admit  thnt  the  claim  or  demand,  or  some 
part  thereof,  is  vHlid,  and  that  he  has  no  de- 
fence thereto,  the  liistice  who  shall  attend  to 
bear  the  case  shall,  on  the  application  of  tlie 
defendant,  or  penon  authorized  by  bim,  make 
tin  order,  whereby,  after  recitinfr  such  of  the 
facts  and  circumstances  aforesaid  as  are  ap- 
plicable to  the  case,  be  shall  direct  the  plain- 
tiff to  pay  to  the  defendant  forthwith,  or  at 
such  time,  not  exceeding  one  calendar  month 
from  the  date,  as  he  shall  think  fit,  such  sum 
as  shall  appear  to  the  justice  to  be  a  reason- 
able allowance  to  the  defendant  for  his  costs 
and  loss  of  time. 

7.  Tbat  it  shall  be  no  objection  to  any  claim 
of  set-off  in  any  proceeding  under  this  act  thut 
the  matter  thereof  is  not  of  the  same  nature 
or  degree  as  the  claim  or  demand  of  the  plain- 
tiff, or  that  tbe  same  is  not  due  in  the  same 
right,  and  that  whatever  may  be  the  subject 
of  a  claim  or  demand  under  tbe  provisions  of 
this  act  may  also  be  a  subject  of  set-off,  and 
that  a  claim  of  damages  may  be  set-off  against 
a  debt,  and  conversely. 

8.  Tbat  when  in  any  case  it  shall  be  proved 
to  the  satisfaction  of  the  justice  tbat  a  claim  or 
-demand  of  a  plaintiff,  or  some  part  thereof, 

hat  been  before  allowed  to  him  by  way  of  set 
off,  such  claim  or  demand  shall  be  deemed  to 
have  been  satisfied  and  discharged  to  the  ex- 
tent of  such  seuoff. 

9.  That  if  the  defendant  shall  not,  by  him- 
self, or  some  person  authorized  on  his  hehalf, 
appear  at  tbe  time  and  place  finally  appointed 
for  bearing,  the  justice  attending  to  hear  the 
case,  upon  satisfactory  proof  of  the  service  of 
tbe  summons  upon  the  defendant  a  reasonable 
lime  l>efore  such  heartnis  and  of  his  having 
had  notice  of  the  time  and  place  to  which  the 
last  preceding  adjournment  (if  any)  shall  have 
been  made,  shall  and  may,  if  no  sufficient 
cause  to  the  contrary  be  shown,  proceed  to 
hear  and  determine  the  case  in  like  manner  as 
if  the  defendant  had  appeared. 

10.  That  if  the  pafty  on  whoa  any  order 
shall  be  made  shall  make  default  in  payment 
of  the  sum  thereby  ordered  to  be  paid,  accord. 
Ing  to  the  esij^ency  thereof,  any  justice  of  the 
4*ounty  or  place  aforesaid  shall,  on  application 
by  the  other  party,  and  on  proof  of  the  service 
of  such  order  on  the  party  making  default  a 
rpasonal>le  time  before  sueh  application,  grant 
his  warrant  to  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  the  party  so 
waking  default^  the  overplus,  if  any,  after  pay- 
ment of  hitt  •  reasonable  costs  of  obtaioiog  such 
warrant,  and.  of  the  distress  and  sale,  to  be 
.rendttred  to  such  party. 

11.  Tbat  if  a  sufficient  distress  cannot  be 
found  within  the  limits  of  the  jurisdiction  of 
the  justice  granitn|]r  any  such  warrant,  then, 
on  (tath  or  affirmation  thereof  made  before  a 
justice  of  any  other  county  or  place,  such  last. 


mentioned  jnstiee  may,  by  indorsement  on  tbe 
said  warrant,  direct  the  amount,  or  so  much 
thereof  as  shall  then  remain,  to  be  levied, 
either  by  the  person  to  whom  such  warrant 
was  originally  directed,  or  by  any  constal»le  of 
the  last-meniioned  county  or  place,  within  a&cfa 
last- mentioned  county  or  place,  and  the  aame 
may  thereupon  be  lawfully  levied  therein. 

12.  That  service  of  any  summons  or  notice 
under  this  act  may  be  made  either  personally 
or  by  leaving  a  copy  of  such  summons  or  no- 
tice at  the  place  of  abode  of  the  party  to 
whom  the  same  is  directed  with  tome  person 
appearing  to  be  an  inmate  thereof,  and  not 
otherwise ;  and  tbat  no  personal  service  shall 
be  deemed  sufficient  unless  the  person  serving 
tbe  same  shall  explain  shortlv  to  the  person 
served  the  purpose  and  effect  of  such  summons 
or  notice. 

13.  That  whatever  is  hereby  authorized  or 
required  to  be  done  by  any  one  justice  of  tbe 
peace  may  be  laivfully  done  by  any  two  or 
more  justices  of  the  peace  for  tbe  same  county 
or  place,  sitting  together  ;  and  tbat  any  single 
justice  may  adjourn  the  case  to  be  heard  be- 
fore any  two  or  more  justices  at  their  petty 
sessions  or  elsewhere,  so  that  such  place  of 
hearing  do  not  exceed  the  limit  hereinbefore 
prescribed:  Provided  always,  that  no  case 
heard  under  the  provisions  of  this  act  shall  be 
heard  before  the  justices  at  any  general  or 
quarter  sessions  of  the  peace,  or  any  adjoura- 
roent  thereof. 

14.  That  no  appeal  shall  He  or  be  had 
against  any  order  or  decision  of  any  justice  or 
justices  under  this  act,  nor  shall  any  certiorari 
or  other  process  issue  to  remove  any  proceed- 
ings bad  in  pursuance  of  this  act  into  any  of 
her  Majesty's  courts  of  record  at  Westminster, 
and  no  order  or  warrant  shall  be  void  or 
otherwise  affected  by  reason  of  want  of  form, 
provided  that  the  jurisdiction  of  the  jusdceor 
justices,  and  the  certainty  of  the  matter  adja- 
dicated  upon,  sufficiently  appear  upon  the  f<ice 
thereof. 

15.  That  every  order  or  decision  made  in 
pursuance  of  this  act  shall  be  final  and  con- 
clusive between  the  parties,  and  may  be  pleaded 
in  bar  of  any  claim  in  any  action  founded  on 
the  same  matter,  unless  the  justice  granciog  or 
making  tbe  same  shall  express  in  the  order 
that  tbe  case  was  dismissed  without  prejudice 
to  the  right  of  the  plaintiff  to  sue  for  the  same 
again ;  and  that  no  claim  or  demand  shall  b« 
recoverable  in  any  court,  or  by  any  proceed- 
ing, for  any  matter  which  bas  been  actuallr 
allowed  by  any  justice  as  a  set-off,  but  the 
same  shall  be  deemed,  to  the  extent  of  the  set- 
off so  allowed,  to  be  satisfied  and  discharged. 

16.  That  if  in  the  execution  of  any  %%arr«nt 
granted  under  the  powers  of  this  act,  any  irre- 
gularity shall  be  coinmitied,  the  distress  ahall 
not  thereby  be  deemed  unlawful,  nor  the  party 
distraining  be  deemed  a  trespasser;  hui  tbe 
party  sustaining  damage  by  such  irregulariiy 
may  recover  satisfaction  for  tbe  aame  in  aa 
action  on  tbe  case. 

17-  That  nothing  herein  shall  be  construed 
to  take  away  or  affect  the  jurisdiction  of  any 
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of  the  superior  courts  or  any  of  court  of  re- 
quests or  conscience,  or  other  court  for  the 
recovery  of  small  debts. 

18.  'fbat  in  the  colistnietion  of  this  act, 
where  the  context  shall  require,  or  it  shall  be 
necessary  for  effectuatinf?  the  purposes  of  the 
act,  eYery  word  iinportinj(  the  sint^ular  number 
shall  extend  and  he  applied  to  several  persons 
or  things,  and  every  word  importing  the  mas- 
culine jErender  shall  extend  and  be  applied  to 
a  female  as  well  as  a  male. 

19.  That  this  act  shall  extend  to  England 
and  Wales  only. 

20.  That  this  act  may  he  amended  or  re- 
pealed by  any  act  to  be  passed  during  the  pre- 
sent se^on. 


THE  LAW  RELATING  TO  JUDO- 
MENTS. 

Th«  recent  work  of  Mr.  Lee  on  the  Evi- 
dence of  Abstracts  of  Titles,  reminds  us  of 
the  imporant  subject  of  the  statutes  relating 
to  judgments,  decrees  and  orders  in  Chan- 
cery, as  they  are  now  made  to  affeot  land. 
There  being  considerable  doubt  as  to  the 
effect  of  the  acts  1  h  2  Vic,  c.  110;  2 
Vic,  c.  1 1,  and  3  &  4  Vic,  c  82,  s.  2,  we 
purpose  submitting  to  our  readers  some  of 
the  comments  which  hare  been  made  on 
the  subject. 

Sir  Edward  Sugden,  in  his    2od  vol., 
(10th  edit.)  395,  considers  the  whole  state 
of  the  law  on  this  head  is  altered,  except 
as  against  purchasers,  &c,  before  the  let 
of  October,  1838;   and  after  setting  out 
the  material  parts  of  the  11th,  13th,  l8th, 
and  19th  sections  of  the  act   1  &  2  Vic, 
c.  110,  he  considers  that  such  provisiops 
render  it  now  immaterial,  whether  the  seller 
has  an  equitable  or  a  legal  estate,  for  they 
are  placed  on  the  same  footing,   and  the 
period  of  inquiry  as  to  an  equitable  owner- 
ship  is  no  longer  the  time  of  execution 
sued,  but  of  the  entering  up  of  the  judg- 
ment, or  any  time  afterwards,  and  therefore 
the  transfer  of  the  legal  estate  after  the 
judgment,  and  before  execution  sued,  is  no 
longer  material ;  nor  is  it  important  whe- 
ther the  seller  has  an  estate  with  or  without 
a  general  power,  for  in  either  case  the  judg- 
ment is  equally  binding,  or  whether  the 
seller  has  only  a  general  power,  for  that  is 
for  this  purpose  treated  as  an  estate,  and 
the  judgment  creditor  has  no  longer  a  ge- 
ner^  lien,  but  an  actual  chaige  on  tiie 
estate,  to  which  a  court  of  equity  is  bound 
to  give  effect.    It  may  be  doubtful  whether 
these  remarks  upon   the  execution  of  a 
power    have   been  maturely   written,   for 
within  five  pages,  we  find  it  stated  that  a 


purchaser  under  such  a  power  without  no- 
tice will  be  entitled  to  the  benefit  of  the 
5th  section  of  the  2  Vic,  ell.  namely, 
that  he  shall  not  be  affected  by  a  judgment 
at  all,  although  duly  registered.  He  also 
calls  attention  to  the  fact,  that  the  doctrine 
of  a  court  of  equity,  whereby  protection  is 
given  to  purchasers  for  valuable  considera- 
tion without  notice,  is  to  remain  unaffected ; 
and  observes  that  the  object  of  the  5th 
section  of  2  Vic,  ell,  was  to  restore  to 
purchasers  without  notice,  the  protection 
against  judgments  which  they  had  before 
enjoyed.  An  illustration  of  what  kind  of 
purchaser  was  to  be  protected  has  already 
been  given.  In  addition  to  which,  he  con- 
siders a  purchaser  already  having  the  legal 
interest,  (as  a  mortgagee  buying  up  the 
equity)  would  not  be  bound  by  judgments 
subsequent  to  his  mortgage  of  which  he 
has  no  notice. 

The  grounds  upon  which  Sir  Edward 
supports  this  last  view  are  unsatisfactory, 
because  he  seems  to  think  it  may  be  urged 
that  the  I  &  2  Vic,  c  110,  fixes  the  pri- 
ority, and  it  is  only  on  the  suppositioii  that 
no  priority  is  given  by  such  act,  that  he  is 
enabled  to  make  out  his  case.  Admitting 
the  probability  of  the  act  giving  such  prio- 
rity, he  adds : — 

"  But  it  should  seem  that  execution  could 
not  be  sued  undisr  sect.  II,  which  does  not 
appear  to  include  an  equity  of  redemption; 
and  that  the  remedy  under  sect  13.  which  no 
doubt  makes  the  judgment  a  charf^e  on  the 
eqnity  of  redemption,  would  be  in  equity  only. 
The  legal  estate  may,  under  the  act,  he  exten- 
ded for  the  debt  of  tbe  equitable  owner  without 
difficulty;  but  although  the  equity  of  redemp- 
tion is  liable  to  the  debt,  yet  the  le^al  estate 
cannot  be  extended  for  it,  f)ecause  that  belongs 
to  the  morrgagee,  and  not  to  the  mort^a(|;or, 
and  the  equity  of  redemption  may  produce  no 
fruit :  tbe  nature  of  the  subject  is  not  chunged 
by  the  act,  and  being  still  a  mere  equity  relief 
in  respect  of  it,  can  only  be  obtained  in  a  court 
of  equity.  And  if  so,  the  concluding  proviso 
enacted  at  the  writer's  suggestion,  that  nothing 
therein  contained  shall  affect  or  alter  any 
doctrine  of  courts  of  equity,  whereby  pro- 
tection is  given  to  purchasers  for  valuable  con- 
sideration without  notice,  would  prevent  a 
court  of  eqnity  from  giving  relief  against  a 
purchaser  without  notice,  having  the  legal  es- 
tate. Sinoe  these  observations  were  written, 
the  2  Vict.  c.  1 1 ,  has  passed,  and  the  proviso 
before  referred  to,  that  judgments  against  pur- 
chasers without  notice  shall  not,  although  re- 
gistered, bind  further  than  a  judgment  would 
have  bound  such  a  purchaser  before  the  act  of 
the  1  &  2  Vict.,  where  it  was  dutv  docketed, 
appears  to  render  a  purchaser  without  notice 
safe  in  such  esses ;  for  under  the  old  law,  as 
we  have  seen,  a  judment,  although  duly  dock- 
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etecl,  would  not  have  bound  such  a  purchaser, 
and  therefore  he  is  now  equally  protected." 

Mr.  Prideaux»  another  writer  on  the  sub- 
ject, in  his  preface  to  a  2nd  edition,  says. 
"  As  the  old  law  has  not  been  repealed, 
and  purchasers  and  mortgagees  without  no- 
tice are  still  unaffected  by  the  provisions 
of  the  statutes  of  Victoria  for  enlarging  the 
rights  of  the  judgment  creditor,  it  has  been 
the  object  of  the  author  to  consider,  in  the 
first  place,  the  law  as  it  stood  prior  to  those 
statutes ;  and  secondly,  the  effect  of  judg- 
ments upon  the  lands  of  the  debtor,  under 
these  provisions.'* 

Mr.  Hayes,  in  the  fifth  edition  of  his 
Introduction  to  Conveyancing,  vol.  I.,  p, 
827.  in  noticing  the  effect  of  a  purchase 
under  a  power,  considers  that  the  purchaser 
would  be  liable  to  the  judgment,  if  it  could 
be  shewn  that  he  dealt  with  notice  of  the 
judgment ;  and  again  at  p.  030,  he  adds 
as  his  opinion,  "  that  a  purchaser,  &c.,  with- 
out notice,  under  such  a  power,  would  take, 
free  from  the  judgment.'* 

Mr.  Lee,  at  p.  396,  as  also  Mr.  Prideaux, 
at  p.  63  of  his  work,  takes  the  same  view 
of  the  matter.  It  is,  however,  open  to 
contention,  that  the  5th  section  of  2  Vic, 
c.  11,  has  only  a  limited  operation,  and 
cannot  operate  in  the  case  put  of  a  purcha- 
ser under  a  power  without  notice  of  a  re- 
gistered judgment.  The  5th  section  runs 
thus— 

"Provided  also,  and  he  it  enacted,  that, 
as  against  purchasers  and  mortgagees  with- 
out notice  of  any  such  judgments,  decrees, 
or  orders,  rules  or  orders,  as  aforesaid, 
none  of  such  judgments,  decrees,  &c.,  shall 
bind  or  affect  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein,  fur- 
ther or  otherwise,  or  more  extensively  in 
any  respect,  although  duly  registered,  than 
a  judgment  of  one  of  the  superior  courts 
aforesaid  would  have  hound  such  purchaser  or 
mortgagee  before  the  said  act  of  the  first  and 
second  years  of  the  reign  of  her  present  Ma- 
jesty, where  it  has  been  duly  docketed,  accord- 
ing to  the  law  then  in  force." 

The  words  •'although  duly  registered,*' 
may  at  first  sight  seem  very  strong ;  but 
when  the  rights  of  parties,  as  they  existed 
at  the  date  of  such  act,  are  considered,  our 
view,  we  submit,  will  be  found  to  be  the 
correct  one.  The  difficulty  which  those  of 
an  opposite  opinion  have  to  contend  with, 
is  in  getting  quit  of  the  positive  charge 
created  upon  all  kinds  of  interests  by  sec. 
13  of  1  &  2  Vic,  c  110,  and  this,  as  we 
before  noticed,  seemed  to  be  a  point  of 
doubt  with  Sir  Edward  Sugden,  when 
speaking  of  a  purchaser  of  an  equity  of  re- 


demption ;  such  section  being  ideatkal  with 
section  22  in  the  Irish  act.  In  the  case  of 
RoUeston  v.  Morton^  1  Dmry  &  Warren's 
Irish  Reports,  1 95,  a  question  arose  whether 
since  the  3  &  4  Vic,  c  105,  it  was  not 
necessary  to  make  judgment  creditors  par- 
ties to  a  bill  of  foreclosure,  inadmuch  as  such 
act,  s.  22,  made  judgments  as  much  a 
charge  as  if  the  mortgagor  had  by  deed 
chained  the  property  wi^  the  amount  of 
such  judgment  debt.  Upon  this.  Sir  Ed- 
ward Sugden,  Lord  Chancellor,  says, — 

"  The  act  of  parliament  is  perfectly  clear, 
and  free  from  all  ambiguity  and  doubt.  That 
which  formerly,  by  force  of  the  Statute  of 
Westminster,  was  a  general  charge  upon  lands, 
now  by  force  of  the  express  directions  of  tkis 
act,  becomes  a  specific  lien  ;  words  cannot  be 
more,  ex  press.  If  a  man  has  power  to  charge 
certain  lands,  and  agrees  to  charge  them,  ia 
equity  he  has  actually  charged  them,  and  a 
court  of  equity  will  execute  the  charge.  When 
the  act  of  parliament  says  that  every  judgment 
creditor  shall  have  the  same  remedies  in  a 
court  of  equity,  as  he  would  be  entitled  to  in 
case  the  person  against  whom  the  judgment 
has  been  entered,  had  agreed  to  charge  the 
lands  with  the  amount  of  that  jadgment  debt, 
whether  that  charge  be  legal  or  equitable,  the 
judgment  becomes  in  the  view  of  this  court  aa 
equitable  estate.  We  are  no  longer  dealiog 
with  a  general  lien,  but  with  a  specific  incum- 
brance.*' 

Prior  to  such  acts,  a  judgment  creditor 
had  not  even  a  lien  upon  an  equity  of  re- 
demption, and  need  not  have  been  made  a 
party  to  a  suit ;  but  by  virtue  of  such  acts, 
his  right  was  made  as  much  inherent  in 
the  property  as  that  of  any  party  having 
an  interest  by  way  of  dower,  curtesy,  or 
charge  by  deed  on  the  legal  interest.  As 
against  such  latter  interests,  no  one  will 
contend  that  a  purchaser  without  notice 
could  take  the  property  affected  by  such 
interests  free  from  the  same. 

Looking  to  the  nature  of  charges  upon 
property  prior  to  such  acts,  and  the  positive 
nature  of  the  charge  created  thereby,  it  is 
hardly  to  be  supposed  that  the  legislature, 
by  such  5th  section  of  2  &  3  Vic,  ell. 
could  refer  to  purchasers  without  notice  of 
judgments,  &c.then  upon  the  register;  but 
rather  to  judgments  of  which  he  had  no 
notice,  and  which  might  become  afterwards 
duly  registered.  The  positive  chai^  cre- 
ated upon  the  property  by  the  1  &  2  Vic, 
c  110,  making  it  unnecessary  to  speak  of 
notice  or  no  notice  in  the  purchaser.  Had 
there  been  no  other  than  registered  judg- 
ments to  which  this  clause  could  apply,  it 
might  be  different ;  but  by  s.  2  of  3  &  4 
Vic,  c.  82,   (after  reciting  the  19th  sect. 
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of  1  &  2  Vic,  c.  110,  requiring  the  regis- 
tratioo  of  judgments,  he,  and  reciting  that 
doubts  had  been  entertained  whether  a 
purchaser,  mortgagee,  or  creditor,  having 
notice  of  any  such  judgment,  &c.,  would 
not  in  equity  be  affected  thereby,  (notwith- 
standing a  memorandum  or  minute  of  the 
same  might  not  have  been  left  with  tlie 
senior  master  of  the  said  Court  of  Common 
Pleas,)  it  is  further  declared  that  "  no  such 
judgment,  decree,  order,  or  rule  as  afore- 
said shall,  by  virtue  of  the  said  act,  affect 
any  lands,  &c.  at  law  or  in  equity,  as  to 
purchasers,  mortgagees,  or  creditors,  unless 
and  until  such  a  memorandum  or  minute 
as  in  the  said  act  in  that  behalf  mentioned, 
shall  have  been  left  with  the  senior  master 
of  the  said  Court  of  Common  Pleas  at  West- 
minster; any  notice  of  any  such  judgment, 
&c.,  to  any  such  purchaser,  mortgagee,  or 
creditor  in  anywise  notwithstanding.'* 
Here,  judgments,  &c.,  other  than  regis- 
tered ones,  are  plainly  spoken  of  and  al- 
luded to ;  and  if  the  following  remarks  be 
attended  to,  it  will  be  found  that  particular 
judgments,  &c.  only,  were  intended  to  be 
guarded  against,  and  not  all  judgments, 
&c.  generally. 

By  the  1  &  2  Vic.  c.  110,  no  rule  was  laid 
down  or  given,  from  which  it  could  be  said 
what  judgments  should  be  allowed  to  be  re- 
gistered, and  what  rejected ;  all,  indiscrimi- 
nately, undocketed  as  docketed,  were  to  be 
allowed  to  be  registered.  To  have  done 
otherwise  would  have  created  a  wrong — for 
an  undocketed  judgment  creditor  knew  it 
to  be  his  own  folly,  if  from  want  of  docket- 
ing, or  from  want  of  notice  in  a  purchaser, 
he  allowed  the  land  to  slip  from  his  grasp. — 
No  fraud,  moral  or  otherwise,  was  thereby 
committed  on  any  one,  the  evil  fell  on  the 
creditor  alone.  Again,  no  limit  is  laid  down 
by  the  last  cited  act,  within  which  judg- 
ment creditors  are  called  upon  to  register 
their  judgment,  nor  are  they  called  upon  to 
register  at  all,  if  they  prefer  reljring  upon 
their  old  remedies. 

Such  being  the  case,  the  ss.  11  and  19 
of  such  act,  taken  together,  (without  the  ex- 
ception after  noticed)  gave  to  all  judgment 
creditors  the  right  of  registering  and  taking 
the  whole  instead  of  a  moiety  of  the  land, 
of  which  a  debtor  was  seised  or  possessed, 
at  the  entering  up  of  such  judgment,  or 
which  he  might  have,  or  over  which  he  had 
or  might  have  any  disposing  power ;  and 
section  13,  using  the  same  language,  makes 
Quch,  judgment  a  charge  on  all  such  in- 
terests, and  subsequent  clauses  put  decrees 
in  equity,  &c.,  on  the  same  footing  as  judg- 
ments. 


The  effect  of  these  clauses  was,  to  give 
to  judgment  creditors  the  right  of  attacking 
all  purchasers,  &c. ;  but  by  an  exception  to 
s.  11,  as  against  all  purchasers,  &c.,  fbtor 
to  the  act,  such  judgments  were  only  to 
have  the  same  effect  as  they  would 
have  had  prior  to  the  act,  i.  e.  if  docketed, 
or  undocketed  with  notice,  to  take  a  moiety ; 
if  undocketed  and  no  notice,  nothing— the 
exception  being  confined  to  purchasers  prior 
to  the  act.  Purchasers,  &c.,  subsequent  to 
the  act,  were  left  in  this  position,  that  if  an 
undocketed  judgment,  or  a  previous  unre- 
gistered order,  decree,  &c.,  was  registered 
subsequently  to  the  purchase,  though  the 
purchaser  had  no  notice  of  the  same  when 
he  completed,  such  purchaser  became  by 
sec.  11,  liable  to  such  judgment,  &c.,  as  not 
coming  within  the  exception,  which  it 
seemed  necessary  to  put  in  as  regards  pur- 
chasers, &c.,  prior  to  the  act. 

This  was  certainly  an  oversight,  and  it 
was  not  foreseen  that  creditors  with  un- 
docketed judgments,  against  whom  there 
was  no  means  of  enforcing  either  the  docket- 
ing or  registering  of  such  judgments,  could 
by  a  voluntary  act  of  their  own,  come  in 
and  register  the  same,  and  thus  create  a 
positive  charge,  having  relation  back  to  the 
period  of  entering  up  such  judgment.  This 
was  one  of  the  evUs  which  the  2  &  3  Vic. 
c.  11,  was  intended  to  remedy,  and  without 
denying  the  right  of  the  judgment  creditor 
to  register  at  any  time,  the  5th  sect,  de- 
clares that  as  against  purchasers,  &c.,  with- 
out notice,  such  judgments,  &c.,  although  re- 
gistered, shall  have  no  other  effect  than  they 
would  have  had  prior  to  the  1  &  2  Vic. 
c.  110.  If  on  the  register  at  the  time  of 
the  purchase,  there  would  of  course  have 
been  a  positive  charge  upon  the  property, 
which  the  purchaser  must  discharge  or  take 
liable  to,  in  the  same  way  as  dower.  If  h^ 
found  no  judgment,  &c.,  on  tlie  registry, 
still  he  considered  that  one  might  at  any 
time  thereafter  be  registered,  and  so  take 
rank  in  defiance  of  his  want  of  notice,  if  he 
was  not  protected  by  the  dth  sectn.  "  Al- 
though duly  registered''  has  reference  to  the 
time  when  the  judgment  creditor,  having 
duly  registered,  is  seeking  to  carry  the  effect 
of  his  judgment  back  to  the  time  of  the 
same  being  entered  up. 

The  above  arguments  apply,  whether  the 
purchase  be  considered  as  made  subsequent 
or  prior  to  Aug.  1841,  the  period  when  all 
old  judgments  cease  to  be  a  lien  or  charge 
until  registered  under  the  1  &  2  Vic.  c.  110, 
But  more  questions  as  to  judgments,  de- 
crees, &c«,  may  be  contemplated  by  coiisl- 
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dering  a  purchase^  made  subsequent  to  the 
date  of  Aug.  184 1»  whereby  this  line  of  rea- 
soning may  be  better  tried,  that  is  to  say, 
cases  in  which  a  purchaser  may  have  to  con 
tend  with  old  judgments  docketed  as  well  as 
undocketed,  and  decrees,  &c.,  under  the  1 
&  2  Vic,  110,  not  registered.  Up  to  Aug. 
1841.  old  judgments  kept  their  full  force. 

One  evil  still  remained,  viz.,  it  was  hard 
upon  a  purchaser,  who  might  have  notice 
cast  upon  him  in  a  hundred  ways  of  old  and 
worn  out  judgments,  &c.,  unregistered  or 
undocketed,  and  which  the  legislature  had 
not  chosen  to  oblige  the  owners  to  register, 
merely  denying  them  the  right  to  charge 
the  land  until  registered;  but  without  saying 
that  a  purchaser  with  notice  of  them  shall 
not  be  free  from  the  same,  llie  effect  of  the 
3  &  4  Vic.  c.  82,  s.  2,  will  be  to  oblige  all 
such  parties  to  register,  because  neither  at 
law  nor  in  equity  have  such  judgments,  &c., 
any  effect,  until  registered,  any  notice  of  the 
same  notwithstanding,  on  any  such  pur- 
chaser :  thus  confining  the  necessary  search 
to  one  quarter  alone,  and  relieving  a  pur- 
chaser from  the  trouble  of  paying  attention 
to  every  idle  tale  which  might  otherwise 
have  been  construed  into  a  notice  to  him. 


NOTICES  OP  NEW  BOOKS. 

The  Amended  Act  for  the  Commntaiion  and 
Enfranchisement  of  Copyholds,  6^7  Viet, 
c.  23  ;  with  Explanatory  Notes  and  »«- 
merous  Forms,  of  general  utility  in  relation 
to  Copyhold  Property ;  and  a  Supplement 
to  Mr.  Rouse's  edition  of  the  Commutation 
and  Enfranchisement  Act  and  Practice. 
By  Rolla  Rouse,  of  the  Middle  Temple, 
Esq.,  Barrister  at  law.  London  :  £.  Spet- 
tigue.  pp.  64. 

This  will  be  found  to  be  a  useful  publica- 
tion of  itself,  and  a  valuable  addition  to  the 
author's  former  works  on  Copyholds.  There 
are  few  writers  so  well  acquainted  as  Mr 
Rouse  with  all  parts  of  the  law  and  prac- 
tice of  Copyholds^  and  his  practical  expe- 
rience enables  him  to  enter  with  great  ac- 
curacy into  the  peculiar  working  of  the 
statute,  and  to  communicate  important  in- 
formation on  all  the  details  of  the  subject. 

The  work  conmienoes  with  an  able  in- 
troduction, in  which  Mr.  Rouse  points  out 
the  effect  of  the  new  act.     He  says 

"The  present  Act  has  been  passed  in  order  to 
extend  the  provisions  of  the  original  Commuta- 
tion and  Enfranchisement  Act,  by  allowiniif  't- 
franchisementehx  consideration  of  tLrent^charg^e, 
and  conimututions  or  et^franchitement*  in  con- 


sideration (whollv  or  in  part)  of  aporfio»«^ 
the  lands,  or  of  rightt  to  mines  or  minerals,  or 
right  to  waste. 

**  The  Act  also  authorises  the  effectiniir*  coin* 
mutation  or  eniranchisfflenc  hy  sehedmU,  where 
M  tenants  join,  instead  of  twelve^  the  Qumber 
required  under  the  previous  Act. 

"  Provision  is  also  made  as  to  the  payment 
of  fee-farm  rents  charged  on  the  manor ;  as  to 
liabilities  under  existing  leases;  for  dispenr- 
in^  with  notice  to  remainder-men  in  cases 
where  no  part  of  the  consideration  money  or 
expense  is  charged  on  the  land ;  and  for  the 
payment  of  the  contideration  money  to  trus- 
tees in  cases  where  previously  payment  into  a 
bank  was  required." 

He  then  makes  the  following  idraerra- 
tions: 

"  The  power  to  enfranchise  at  a  rent-ehan^ 
will  probably  be  found  useful  in  some  cases, 
as  the  means  of  guarding  against  the  necessity 
for  advancing  a  large  sum  at  once ;  but  ihe 
provisions  would,  as  in  the  case  of  commuti- 
tion,  have  been  more  generally  useful,  and 
more  satisfactory  to  both  lords  and  copyhol- 
ders, had  on  optwn  been  given  to  have  ^fi»ed 
rent,  or  one  varying  with  the  price  of  com. 

"  In  the  mc^rity  of  cases  there  will  be  found 
on  the  part  of  both  lord  and  copyholder,  a 
great  objection  to  the  varying  amount  of  the 
rent-charge,  especially  as  regards  house  pro- 
perty." 

"  Independently  of  the  general  objection  to 
a  ▼ar>ing  rent  on  the  part  of  a  lord,  1  think 
that  lords  of  manors  will  not  act  wisely  in  en- 
tering into  extensive  commutations  or  enfran- 
chisements at  rent-charges,  inasmuch  as  the 
conversion  prices  are  21.  12#.  6</.  per  cent,  less 
favourable  to  the  lords  than  the  tithe  commo« 
tation  prices,  and,  what  is  still  more  important, 
no  addition  it  made  for  rates  ;  for  though  such 
rent-charges  may  not  now  be  rated,  attempts 
will,  no  douht,  be  made  to  rate  them,  and 
eventually,  the  lord,  alter  making  his  estimate 
on  an  assumed  net  rental,  will  have  to  pay 
heavy  rates  on  it,  and  perhaps  lose  a  third  of 
the  amount  by  a  reduction  in  the  price  of  com. 

"  In  particular  cases  a  commutation  or  en- 
franchisement at  a  rent  charge  maybe  desi- 
rable; but.  In  general,  it  will  be  found  a  dis* 
advantageous  mode  of  adjustment  between  the 
lord  and  copyholder. 

"  Where  it  is  desirable  to  have  a  vearlv  pay- 
ment, the  better  way  will  be  to  enfranchise  m 
consideration  of  a  sum  of  mone^  to  be  secured 
fur  a  fixed  term  on  mongage  of  the  property." 

Mr.  Rouse  next  remarks  on  the  power 
to  effect  commutation  or  enfranchisement 
in  consideration  oipart  of  the  land, 

"Such  an  arrangement  will  be  pecnlisrly 
applicable  to  building  ground,  with  respect  to 
which  the  greatest  difficulty  arises  in  estimat- 
ing the  value  of  the  lord's  interest  in  monev, 
or  in  a  rent- charge,  whilst  it  is  comparativeiy 
easy  to  estimate  the  proportion  of  the  laod, 
which  is  equal  in  value  to  the  lord's  interest. 

"  In  practice  such  an  arrangement  any  bo 
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readfly  effected.  The  tenant  will  offer  the 
lord  a  certain  portion  (say  one-fourth  or  one- 
fifth)  of  the  Und  to  discharge  the  remainder 
from  manorial  lialiilities,  and  the  only  difficulty 
will  then  be  the  fixing  on  the  precise  part  of 
the  land  to  be  given  ;  and  this  difficulty  may 
ia  almost  all^  if  not  in  all  cases,  be  surmounted 
by  the  copyholder  marking  out  the  land,  and 
the  lord  choosing ;  or  the  lord  marking  out 
the  land,  and  the  copyholder  choosing: — iu 
general  the  former  will  be  the  better  plan. 

**  In  cases  where  (his  mode  of  adjusting  the 
lord's  rights  is  to  be  adopted^  the  CDpyholder 
should  well  consider  the  comparative  advan- 
tages of  commutation  and  enfranchisement. 

'*  By  adopting  an  enfranchisemeut,  he  will 
have  the  land  afterwards  conveyed  as  freehold, 
without  the  necessity  for  entry  on  the  court 
mils;  but  he  will  substitute  a  complicated  for 
a  simple  conveyance  and  title;  and  the  owner 
for  the  time  being,  will  with  increased  compli- 
cation, incur  increased  expense  on  the  con- 
veyance or  mortgage  of  the  property. 

'*  By  adopting  commutation,  all  the  advan- 
tages of  freehold  (except  increasing  votes  to 
the  same  extent)  will  be  gained,  and  all  the 
advantages  of  copyhold,  not  simply  retained, 
but  by  a  commuialwn  of  the  fees^  greatly  in- 
creased, as  the  owners  of  the  property  will 
have  the  safety  and  simplicity  of  copyhold 
titles  and  conveyances,  with  not  only  much 
less  actual  expense  on  each  transactbn,  but 
will  know  beforehand  what  the  expense  will 
be. 

The  author  then  proceeds  to  remark  oh 
the  scale  of  fees,  with  a  view  to  the  fair 
remoneration  of  the  steward,  and  protec- 
tion of  the  copyholder  against  unreasonable 
charges: 

*'  The  scale  given  is  regulated  by  the  amount 
of  fine  or  rent  charge,  which  would  not  be 
strictly  applicable  to  a  commutation  in  con* 
sideration  of  land ;  but  might  be  made  so  by 
substituting  for  the  marginal  explanation  the 
following  words :  "  f^hers  double  the  assestmeni 
to  the  poor^s  rate,  or  if  no  such  atsestment,  the 
annual  vutue  shall  amount  fn  pounds  sterling 
to  ." 

''The  double  amount  is  stated,  as  the  fine 
is  estimated  at  two  years*  value. 

*'The  other  modes  of  commutation  and 
enfranchisement,  those  in  consideration  of 
rights  in  mines  or  minerals,  or  in  waste,  now 
given,  will  be  found  of  service  in  particular 
cases,  but  are  not  so  generally  applicable  as  the 
power  to  accept  land  as  a  consideration. 

"The  power  given  to  commute  or  enfran- 
chise by  schedule,  when  sis  tenants  join,  in- 
stead of  requiring  twelve  to  join,  may,  and 
probably  will,  when  copyholders  begin  to  dis- 
cover the  advantage  of  Commutation  Enfran- 
chisement, be  of  service  in  many  manors ;  but 
as  to  commutations  (the  agreements  on  effect- 
ing which  are  not  subject  to  stamp  duty,)  the 
laving  of  expense  will  be  but  trifling,  and  the 
complication  of  the  schedule  and  of  the  pre- 
vious information  for  the  commissioneifB,  will 


be  found  to  counterbalance  the  advantages  to 
be  derived  from  the  adoption  of  the  schedule. 
**  The  provisions  in  the  act  for  payment  of 
the  money  to  trustees  will  be  found  of  service 
in  disposing  lords  of  manors  to  enter  more 
readily  into  agreements  with  the  copyholders, 
than  if  the  money  was  to  be  applied  through 
the  expensive  and  complicated  machinery  of  a 
Court  of  Bquity.  In  practice,  however,  the 
liberal  construction  put  by  the  commissioners 
on  the  proviso  for  payment  to  trustees  under 
the  late  act,  protected  parties  from  much  of 
the  inconvenience  to  which  the^  must  have 
been  otherwise  subjected  ;  but  still  the  former 
act  may  have  led  many  lords  to  abstain  from 
agreements,  under  the  fear  that  the  provision 
as  to  trustees,  was  not,  as  originally  framed, 
applicable  to  their  own  case. 

The  following  observations  are  important : 

"  Under  the  powers  now  given  for  effecting 
commutation  or  enfranchisement,  although 
such  powers  are  not  so  comprehensive  as  they 
might  be,  arrangements  mi^ht  he  made,  whe- 
ther for  effecting  commutation  or  enfranchise- 
ment, in  terms  beneficial  to  every  party ;  and 
there  is  only  wanted  a  spirit  of  enquiry  on  the 
part  of  the  persons  interested. 

Strangely  as  it  may  appear,  the  greatest  apa- 
thy seems  to  exist  on  the  part  of  the  copy- 
holders s  who  in  manors  where  there  is  a  dis- 
position to  commute  or  enfranchise,  evince  no 
readiness  to  avail  themselves  of  the  opportu- 
nity given  them. 

*'  As  respects  commutation  or  enfranchise- 
ment requiring  the  payment  of  consideration 
money,  or  a  rent-charge,  difficulties  exist  in 
many  cases  from  want  of  funds;  but  whilst 
commutation  may  be  effected  so  as  to  fix  all 
future  liabilities,  without  requiring  any  advance 
beyond  the  small  expence  of  the  commutation, 
the  apathy  of  the  copyholders  is  only  to  be  ac- 
counted for  by  tlieir  ignorance  of  the  value  of 
the  lord's  interest,  and  of  the  terms  which,  on 
the  part  of  the  copyholder,  would  be  adopted 
with  advantage. 

Believing,  as  I  do,  that  could  the  copyhold- 
ers but  be  aware  of  the  benefits  they  might  de- 
rive under  the  commutation  acts,  tliey  would 
be  anxious  to  avail  themselves  of  those  bene- 
fits, I  give  the  following  suggestion,  which,  if 
acted  on,  will  enable  the  copyliolders  in  each 
manor  to  protect  themselves  from  effecting 
commutations  or  enfranchisements  under  dis- 
advantageous teimis. 

"  Let  the  copvholders  subKribe  a  few  shil- 
lings each,  and  obtain  the  opinion  of  some 
competent  person  as  to  the  terms  which  each 
copyholder  might  adopt  with  advantage  :  and 
h^  furnishing  a  statement  of  the  general  lia- 
bilities as  to  fines,  &c., — the  age  of  the  copy- 
holder,-:-date  of  admission, — annual  quit  rents, 
— a  description,  and  annual  value  of^  the  pro« 
perty,— «ach  copyholder  might,  at  the  expense 
of  a  few  shillings,  (say,  on  an  average,  5#.) 
obtain  advice,  on  wkidi  he  must  act  with 
safety  and  advantage. 

"  In  order  to  aid  in  so  modifying  commuta- 
tions as  to  meet  the  convenienee  and  views  of 
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all  parties,  I  hare.  In  page  29,  i(Wen  a  state- 
ment of  different  modes  in  which  commutation 
mi^ht  be  effected. 

"  I  am  confident  that  the  advantages  to  he 
derived  by  all  parties  from  commutation  and 
enfranchisement  (the  former  especially)  have 
only  to  he  known,  to  he  appreciated  and 
adopted ;  and  have  therefore  endeavoured  to 
place  before  the  pahlic  such  information  on 
the  subject,  as  may  be  dearly  understood. by, 
and,  I  inuty  be  convincing  to,  lords  and  copy- 
holders; and,  at  the  same  time,  to  give  the 
profession  a  complete  set  of  forms  apolicahle 
to  all  the  transactions  authorized  bv  either  act, 
and  the  means  of  estimating,  and  advising  their 
clients  as  to  the  terms  on  which  they  may  act 
with  advantage." 

The  first  Part  contains  an  analysis  of  the 
last  Act,  7  Vict.,  c.  23,  with  the  act  itself, 
and  notes  on  the  seyeral  clauses. 

The  2nd  Part  comprises  a  sapplement  to 
the  5th  Yict.,  c.  35,  and  to  the  author's 
former  notes  and  practice  under  that  act, 
with  rarious  suggestions  and  forms. 

The  3rd  Part  contains  numerous  commu- 
tation and  enfranchisement  forms :  amongst 
others,  agreements  for  commutation  accord- 
ing to  various  circumstances  ;  enfranchise- 
ment deeds  ;  surrenders ;  admissions,  esti- 
mates, &c. 

In  the  4th  Part  is  given  a  supplement  to 
the  commissioners'  forms,  and  a  statement 
of  the  terms  of  enfranchisement. 


MARRIAGES  BY  PERSONS  NOT  IN 
HOLY  ORDERS. 

In  our  last  volume,  pp.  300,  324,  341,  we 

fave  a  full  report  of  the  opinions  of  the 
udges,  delivered  hy  Lord  Chief  Justice 
Tindal,  in  the  cases  of  *'  The  Queen  v.  Mih 
lis,''  and  "  The  Queen  v.  Carroll,''  in  answer 
to  the  Questions  of  the  House  of  Lords. 
Subsequently  to  that  judgment.  Lords 
Brougham,  Denman,  and  Campbell  dis- 
sented therefrom,  and  gave  their  reasons. 

The  substance  of  the  case  was,  that  A. 
and  B,  entered  into  a  contract  of  marriage 
per  verba  de  prasenti  in  Ireland,  in  the  pre- 
sence of  a  minister  of  the  congr^ation  of 
Protestant  Dissenters,  called  Presbyterians. 
A,  was  a  member  of  the  Established  Church 
of  England  and  Ireland.  B.  was  not  a  Ro- 
man Catholic,  but  a  member  of  the  Esta- 
blished Church,  or  a  Protestant  dissenter. 
A  religious  ceremony  of  marriage  was  per- 
formed by  the  minister  according  to  the 
usual  form  of  Presbyterians.  After  the 
contract  and  ceremony,  the  parties  lived  to- 
gether as  man  and  wife.  A,  afterwards, 
whUe  B,  was  living,  married  C.  in  England. 


The  question  was,  did  i<.  by  the  marriage 
in  England  commit  the  crime  of  bigamy  ? 

The  Judges  held  that  by  the  common  kw 
of  England,  as  it  existed  at  the  time  of  the 
passing  of  the  Marriage  Act,  26  Geo.  2,  a 
contract  of  marriage  per  verba  de  pneeenti 
was  a  contract  indissoluble  between  the 
parties  themselves,  affording  to  either  of 
the  contracting  parties,  by  appHcation  to 
the  Spiritual  Court,  the  power  of  compel- 
ling the  solemnization  of  an  actual  mar- 
riage ;  but  that  such  contract  never  consti- 
tuted a  full  and  complete  marriage  in  itself, 
Ufdess  made  in  the  presence  and  with  the  inter- 
vention of  a  minister  in  holy  orders. 

The  Judges  also  held  that  the  entering 
into  the  contract  in  the  presence  of  a  Pro- 
testant dissenting  minister,  could  not,  in 
the  legal  sense  of  the  word,  be  deemed  to 
be  entering  into  it  in  the  presence  of  a  per- 
son "in  holy  orders." 

And  they  were  consequently  of  opinion 
that  under  the  circumstances  stated.  A,  did 
not  commit  the  crime  of  bigamy. 

Avery  able  pamphlet  has  just  been  pnh- 
lished,  by  i^Sir  John  Stoddiurt,  on  this  im- 
portant question.*  After  stating  his  pro- 
found respect  for  the  Lord  Chief  Justice, 
and  that  he  should  "  not  have  presumed  to 
question  any  doctrine  purely  of  the  Com- 
mon Law,  in  opposition  to  the  dear  and 
decided  authority  of  so  experienced  a  ju- 
I  rist,^'  Sir  John  considers  the  question  to 
be  one  which  depends  primarily  and  essen- 
tially on  the  Ecclesiastical  Law,  in  the 
Courts  of  which  he  many  years  practised. 
Sir  John  also  states  the  following  as  a  mo- 
tive for  his  present  publication. 

"  The  argument  of  Sir  Nicholas  Tlndal,  as 
I  view  it,  tends  to  impu^  the  judgment  of 
the  late  Lord  Stowell  in  the  case  of  DslrpmpU 
V.  Dalrymple  (1811).  The  memory  of  thit 
highly  gifted  personage  1  have  every  reason  to 
venerate.  For  many  years  I  had  the  honoor 
of  pleadinfi^  before  him,  in  the  Consizitory,  the 
Admiralty,  and  the  Privy  Council.  If  it  were 
not  too  presumptuous,  I  might  say  of  him  as 
Lord  Mansfield  did  of  Lora  Hardwicke,  'it 
was  impossible  to  attend  him  so  long,  to  sit 
under  him  every  day,  without  catching  some- 
thing of  his  lip[ht.'  And  finally,  it  was  on  hb 
recommendation  that  I  was  placed  at  the  head 
of  the  legal  department  at  Malta,  where  I  con- 
tinued, for  nearly  thirteen  years,  to  administer 
a  system  of  jurisorudence,  with  which  both  the 
civil  and  canon  law  were  closely  interwoven. 


•  ''  A  Letter  to  the  Right  Honourable  the 
Lord  Brougham  and  Vaux,  &c.  &c.  &c.  on  the 
Opinions  of  the  Judges  in  the  Irish  Marria^ 
Cases.  With  an  Appendix,  containing  the 
Opinions  of  the  Judges,  &c.''  By  Sir  John 
Stoddart,  Knt.,  LL.D.,  late  Chief  Justice  of 
Malta.  London :  Butterworth.    pp.  130. 
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As  to  the  case  of  Dalrymple,  I  was  conwcl 
in  it  from  first  to  last ;  and  in  the  court  of 
iemerrm&rt^  \  bad  the  hofiourto  beasaoci- 
aled  with  your  Lordship." 

We  need  scarcely  say  tliat  all  who  are  in- 
terested in  this  important  subject  will  find 
in  this  Treatise  much  valuable  matter,  col- 
lected with  great  research  and  learning, 
clearly  arranged  and  eloquently  stated. 

Having  devoted  a  large  space  to  the  sub- 
ject in  our  last  volume,  we  can  only  now 
find  room  for  the  following  extracts,  and 
we  make  them  from  those  wrta  irf  the 
work  which  touch  on  the  Common  Law 
portion  of  the  argument,  because  our 
readers  in  general  will  better  appreciate 
it,  than  the  ecclesiastical  department  of  the 
subject. 

"  In  the  very  year  in  which  the  Marriage 
Act  was  passed,  the  great  commentator  on 
ihc  Laws  of  England  began  to  deliver  the  lec- 
tures, afterwards  embodied  in  the  work,  which 
baa  immortalized  his  name.  He  says,  'the 
common  lawyers  ha?e  borrowed,  especially  in 
ancient  times,  almost  all  iheir  notions  of  the 
legitimacy  of  marriage  from  the  canon  and 
civil  laws.'  He  calls  the  act  of  1763  *  an  in- 
novation upon  our  ancient  laws  and  consiitu- 
tions;'  and  he  says  expressly,  'any contract 
made  per  verba  ae  praeenti  was,  before  the 
late  act,  deemed  a  valid  marriage,  to  many 
purposas.*  (Blackst.  Com.  b.  i.  c.  16.)  Several 
edhions  of  bis  Commentaries  were  published 
priur  to  his  death  in  17^0,  but  these  parts  of 
his  text  remained  unaltered.  • 

"In  1/88,  Lord  Kenyan  became  Chief  Jus- 
tice of  the  King's  Bench.  In  1796,  he  thus 
expressed  himself  in  Reedw.  Paster  and  others, 
(Peakc,  N.  P.  303) -'I  think,  though  I  do 
not  speak  meaning  to  be  bound,  that  even  an 
agreement  between  the  parties  per  verba  de 
prasenti  was  ipsum  matrtmonium*  The  occa- 
sion did  not  require  him  to  speak  more  de- 
ciiively ;  but  it  is  remarkable,  that  he  adopts 
the  very  phrase  uf  the  canonists;  and  his  au- 
thority, so  far  as  it  goes,  is  in  recognition  of 
the  ecclesiastical  rule. 

"  Lard  FAlenhnruugh  succeeded  Lord  Ken- 
yon  in  his  h^h  station.  In  a  settlement  case, 
in  1808,  he  held  a  marriage  between  two  Bri- 
tish subjects  at  Saint  Domingo,  in  a  chapel, 
by  the  iBtervention  of  a  person  apparently  a 
priest,  to  be  good.  In  giving  judgment,  he 
said, '  It  is  to  be  seen  whether  this  would  have 
been  a  good  marriage  here  before  the  Marriage 
Act.  Now  certainly  a  contract  of  marriage 
per  verba  de  prasenti  would  have  bound  the 
parties  before  that  act.*  {Rea  v.  Brampton, 
10  East,  288.)  So  able  a  judge  would  hardly 
have  expressed  this  opinion  in  terms  so  gene- 
ral, had  he  meant  it  to  be  limited  to  the  par- 
ticular circumstances  of  the  case  before  him. 

"  Id  1816,  Lord  Chief  Justice  Gibbf,  after 
adverting  in  terms  of  just  respect  to  Lord 
jSiowcU's  judgment  in  the  caae  of  Dairy mple, 
acquiesced  in  the  opinion,  that  before  the 
Marriage  Act,  marriages  in  this  country  were 


nlwsyfl  gofvned  %jr4lke  crnKM-kw ; 
contraoc  of  marriage  entered  into  per  verba  de 
prwsenii  was  considered  to  be  an  actual  mar- 
riage.   {Lautour  v.  Teesdale,  8  Taunt.  836.)*' 

The  learned  author  then  states  that 

*•  In  the  year  1818,  a  very  grave  question 
arose,  on  the  validity  of  marriages  between 
British  subjects,  celebrated  in  India  by  minis- 
ters of  the  Church  of  Scotland ;  and  it  was  re- 
ferred to  the  law  officers  of  the  crown,  together 
with  other  eminent  common  lawyers  and  civi- 
lians, who  unanimou&ly  held,  that  such  mar- 
riages were  govcraed  by  the  law  of  England, 
independently  of  the  Marriage  Act  of  1763; 
that  they  were  not  to  all  purposes  legal  mar- 
riages ;  but  that  they  were  binding  upon  the 
parties,  so  that  a  subsequent  marriage  by  either 
during  the  life  of  the  other,  with  a  third  person^ 
would  be  void.  They  went  on  to  say,  that  such 
marriages,  in  Courts  of  Common  Law,  would 
be  considered  as  marriages  c2r  fkcto ;  and  to 
point  out  some  legal  consequences  which 
would  follow  from  that  view  of  the  subject^ 
some  that  would  not,  and  some  which  were 
doubtful;  and  finally  they  advised  the  passing 
of  an  act  of  parliament  to  meet  the  difaculties 
of  the  case.  The  names  attached  to  this  im- 
portant document  were  those  of  Sir  Christopher 
Kobinson,  afterwards  Judge  of  the  Admiralty; 
Sir  S.  Shepherd,  afterwards  Chief  Baron  of  the 
Exchequer  in  Scotland ;  Sir  R.  Gitford,  after- 
wards a  Peer  and  Master  of  the  Rolls;  Mr. 
Serjeant  Lens,  Mr.  Cooke,  Mr.  Bosanquet, 
late  a  Justice  of  the  Common  Pleas;  Dr.  Swa- 
bey,  *and  Dr.  Lushington,  now  Judge  of  the 
Admiralty. 

*f  Wheu  these  eight  learned  persons  say, 
that  by  the  Law  of  England,  apart  from  the 
act  of  1763,  the  marriages  in  question  were  so 
binding  upon  the  parties,  that  a  subsequent 
marriage  by  either,  during  the  life  of  the  other, 
with  a  third  person,  would  be  void,  they  assert 
a  principle  of  the  Canon  Law  of  England;  and 
they  state  two  esssential  characteristics  of 
ipsum  mutrimonium  according  to  that  law ; 
namely,  that  the  obligation  endures  from  the 
moment  that  it  is  contracted,  till  the  death  of 
one  of  the  parties;  and  that  so  long  as  it  lasts, 
it  totally  incapacitates  both  parties  from  con- 
tracting the  like  union  with  any  other  person. 
This,  my  Lord,  is  marriage  dejure,  according 
to  the  matrimonial  Law  of  England^  admini- 
stered in  the  Ecclesiastical  Courts,  and  recog- 
nised in  the  Courts-  of  Common  Law«  Now, 
how  is  such  a  marriage  constituted  io.  the  case 
before  us  ?  By  a  «ian  and  woman  taking^  etch 
other  as  husband  and  wife,  in  words  of  present 
timejin  the  presence  of  a  Presbyterian  minister. 
But  this  minister,  not  having  received  epis- 
copal ordination,  would  have  been  considered 
by  the  Law  of  England,  in  1763,  to  be  a  mere 
layman.  (Opins.  p.  14.)  It  remains,  there- 
fore, that  this  marriage  de  jure  must,  in  the 
opinion  of  the  eight  eminent  lawyers  above 
named,  have  been  constituted  by  the  present 
consent  of  the  parties,  expressed  in  words, 
and  by  nothing  else.    It  is  true,  that  they  tell 

us,  that  the  Courts  of  Common  Law  would 
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have  treated,  them  as  marriaf^es  defactu^  and 
HI  that  character  would  have  allowed  them  to 
carry  certain  leifal  consequences,  and  not  to 
carry  otliers.  But  this  is  only  a  further  con- 
firmation of  Lord  Stowell,  who  says  "  that  the 
Common  Law  had  scruples,  in  applying  the 
civil  rights  of  <iower,  &c.  to  those  looser 
species  of  marriasre."  (2  Hacr-  £•  R«  63.) 
And  the  work  thus  concludes : 
"  Here,  then,  I  close  an  invesiijration,  which 
I  cannot  Imt  feel,  must  have  proved  a  heavy 
burthen  on  your  Lordship's  attention.  But  if 
I  have  iravcUed  over  a  long  space  of  legal  his- 
tory, and  have  entered  into  a  minuteness  of 
dPtaii,  which  may  appear  tedious,  it  was  be- 
cause I  could  not  otherwise  encounter  (with 
any  chance  of  success)  the  great  weight  of 
learning,  which  the  Lord  Chief  Justice  of  the 
Common  Pleas  has  adduced,  in  support  of  his 
doctrines.  And  if,  after  all,  I  have  erred  in 
my  opinion  of  the  matrimonial  effect  of  a  con- 
tract pet  verba  de  prasenci,  I  have,  at  least, 
had  the  satiifaction  of  showing  that  my  error 
has  been  countenanced  l)y  the  gi^i't  names  of 
Bracton,  the  author  of  Flcta,  De  Burgo. 
Lyndewood,  Swinburne,  Lord  Chief  Justice 
Holt,  Ayliffe,  Oughton,  Sir  E.  Simpson,  Mr. 
Jasiice  Blackstone,  Sir  G.  Hay,  Lord  Chief 
Justice  Kenyon.  Lord  Chief  Justice  Ellen- 
borough,  Lord  Chief  Justice  Oibbs,  and,  above 
all,  of  the  ablest  ecclesiastical  lawyer  of  his 
age.  Lord  Stowell.** 
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CONVBTANCINO  PRACTICE. 

7b  the  Editor  of  the  Legal  Observer. 

As  I  conceive  it  to  be  the  especial  provmce  of 
your  useful  work  to  exercise  a  due  censorship 
upon  the  conduct  of  the  profession  in  general, 
and  of  any  class  of  it,  with  the  view  of  uphold- 
ing the  ri«ht  and  condemning  the  wrong,  I 
heg  to  call  your  attention  to  a  practice  which, 
to  a  certain  though  limited  extent,  prevails  in 
the  neighbourhood  from  whence  I  write,  of 
inserting  in  conditions  of  sale  a  stipulation 
"  that  the  conveyance,  &c.  shall  be  prepared 
by  the  vendor^s  solicitor,  at  the  expense  of  the 
purchaacr." 

A  Subscriber  in  SoMSRSBtsHiRB. 

[The  practice  mentioned  by  our  correspon- 
dent ifl  an  exceedingly  objectionable  one.  It 
is  unfair  as  well  towards  other  practitioners  as 
to  the  client,  who  is  thus  compelled  to  rely  on 
a  solicitor,  not  of  his  own  choice,  or  to  pay 
the  extra  charges  of  his  own  solicitor.  It  is 
also  peculiarly  injurious  to  the  purchaser,  who 
may  be  affected  with  notice  of  incumbrances 
through  the  vendor's  solicitor.  The  Plymouth 
Law  Society  has  done  all  it  could  to  put  down 
the   practice,   and  the  other  Law  Societiei* 


should  do  the  same.  In  London  no  such  ob- 
jectionable custom  prevails.  It  is  doubtful 
whether  such  a  condition  of  sale  WmAd  be  en- 
forced by  a  Court  of  Equity.  It  certainly 
ought  not  to  be  enforced.-^-Eo.] 

SUPERIOB  COURTS. 


V.orlr  Clixncf  nor. 

^Reported  by  W.  Piff  nellt,  Esq.,  Barrister  at  Lm.] 

EXAMINATION  OF  DEPENDANTS. — IRSITPFI- 
CIENT  AN8WER8.—EXCEPTIONS. 

A  lease  of  mines  reserved  to  (he  lessor  an4 
his  executors  a  proportion  of  the  profits  of 
worMng'  them.  The  lessees  were  memhert 
and  eO'directars  of  a  mining'  company,  in 
trust  for  whom  they  tooh  the  lease.  On  a 
bill  filed  against  them  by  the  lessor's  ere- 
cutors,  demanding  an  account  of  the  pro^ 
fits  of  the  mines,  and  for  that  p&rpote  s 
production  of  all  documents  astd  aecoantt 
that  might  shew  the  same,  the  defendantt 
admitted  that  there  were  some  dvcuments 
in  possession  of  the  board  of  direetvrs  or 
their  secretary,  but  that  defendants  teere 
prohibited  from  tahing  estracts  of  then: 
Held,  that  such  answer  was  insuficisMt, 
the  defendants  being  under  the  eovenantt 
in  the  lease  bound  to  produce  the  accounti. 

The  bill  in  this  case  was  filed  id  1855,  by 
the  executors  of  (he  late  Duke  of  York,  for 
accounts  of  what  was  due  to  his  estate  under  a 
lease  granted  by  him  for  a  term  of  years  of 
certain  mines  in  Nova  Scotia.  By  that  lease, 
which  was  granted  to  the  defendants  as  trus- 
tees for  a  mining  association,  the  Duke  bad 
reserved  to  himself,  his  executors,  administn- 
tors,  &c.,  a  portion  of  the  annual  profits  of  the 
mines,  and  m  order  (o  ascertain  that  portion, 
the  accounts  of  the  whole  produce  becatne 
necessary  to  be  produced.  The  defendants 
were  members  and  also  co-directors  of  the 
mining  association,  and  by  the  covenants  m 
the  lease  they  were  bound  to  render  to  the 
Duke  yearly  such  accounts  as  should  he  neces- 
sarv  to  shew  the  profits  of  the  mines.  The 
bill  accordingly  interrogated  the  defettdaots 
as  to  wliether  there  were  not  in  the  possession 
of  themselves  or  their  agents  divers  accounts, 
&c.,  relating  to  the  nroduce  and  profits  of  the 
mines.  The  defendants  put  in  an  answer  ad« 
mitting  the  possession  of^  certain  documents. 
A  decree  was  made  in  1837,  referring  it  to 
the  Master  to  take  the  accounts  praye<i  fat  by 
the  bill.  The  Master,  in  taking  the  aotonnts, 
examined  the  defendants  on  interrogatories 
exhibited  for  that  purpose.  They  pnt  in  three 
several  successive  examinations,  which  the 
Master  successively  reported  to  be  insufficient, 
and  which  were  held  by  the  Fice  Chancellor  of 
England,  and  also  by  the  late  Lord  Chancellor 
on  appeal,  tu  be  insufficient.  (See  11  Simons, 
391,  and  1  Craig  Be  Phillips.  104,  fn  both 
which  reports  the  circumstances  and  plead* 
ingi)  are  set  forth.) 
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The  defendants  thtn  put  in  a  further  an- 
swer, and  therein  stated,  amon|(  otlier  reasons 
for  not  producini;  the  required  accounts,  that 
they  were  prohibited  by  their  co-directors 
from  inspecting  the  books  or  papers  of  the 
company,  or  tal&in^  extracts  from  any  docu- 
ments, and  that  the  secretary  of  the  company 
allef^ed  a  resolution  of  the  board  of  directors 
as  his  reason  for  refusing  to  comply  with  their 
request  for  such  inspection  and  extracts. 

Exceptions  were  taken  to  this  answer  also 
for  insufficiency,  and  they  were  allowed  l)y  the 
Master,  whose  decision  was  affirmed  by  Vice 
Chancellor  h'nighi  Bruce.  (See  You.  &  Coll. 
128.) 

The  defendants  appealed  from  his  Honour's 
decision,  but  the  Lord  CAanceilor  affirmed  it. 

The  defendants  then  put  in  a  further  an- 
swer (being  the  sixth)  to  the  interrogatories, 
and  the  Master  reported  that  also  insufficient. 

Exceptions  to  that  report  came  to  be  heard 
before  the  Lord  ChanceUor, 

Mr.  fFakeMd,  Mr.  Bethdl,  and  Mr.  fTood, 
on  behalf  of  the  defendants,  argued  that  they 
had  done  all  in  their  poorer  to  furnish  the  re- 
quired information,  and  that  the  plaintiflTs,  if 
they  required  more,  were  bound  to  make  the 
other  directors  parties  to  the  suit.  (Most  of 
the  cases,  mentioned  in  the  reports  before  re- 
ferred to,  were  cited  and  discussed,  and  3/vr- 
raft  ?.  flatter  was  relied  oq.») 

Mr.  RusseiltLiid  Mr.  Giff'ard  contended  that 
the  defendants  were  not  acting  bona  fide  ;  that 
if  they  wished  to  gi?e  a  full  answer,  and  satisfy 
the  C^urt  that  they  so  wished,  they  should  file 
a  bill  for  an  injunction  to  restrain  their  co- 
directors  from  shutting  them  out  from  an  in- 
spection of  their  own  books,  and  a  koowledice 
of  their  own  affairs.  Such  a  bill  could  be 
filed  without  loss  of  time  or  much  expense; 
'but  if  the  plaintiffs  filed  a  bill  against  the  co- 
directors,  they  must  thereby  incur  enormous 
^x^^xA^  and  delay. 

The  Lord  Chancellor  postponed  his  judg. 
meat  from  time  to  time,  in  hopes  that  the  par- 
ties might  be  able  to  come  to  an  understand- 
ing, which  failed.  His  Lordship  now  (Nov. 
15,)  in  giving  his  judgment, — after  stating  the 
facts,  and  that  by  the  deed  of  copartnership 
the  directors  were  entitled  to  inspect  the  com- 
pany's books,  and  to  take  extracts  from  them, 
and  that  the  secretary  Was  the  servant  of  the 
company,  and  as  such  bound  to  obey  the 
orders  of  the  directors, — said  the  question  to 
be  determined  was,  whether  the  directors  could, 
by  such  a  resolution  as  was  alleged  in  the 
answer,  prevent  the  inspection  of  the  docu- 
nient,  and,  to  use  the  language  of  Lord  Eidon 
in  another  case,  baffie  the  jurisdiction  uf  the 
Court'  As  proprietors  even,  the  defendants 
had  a  right  to  inspect  all  the  books,  subject  to 
the  stipulations  in  their  deed  of  settlement  as 
to  convenient  time, — but,  as  directors,  they 
had  a  right  at  any  time.  Is  it  sufficient  ex- 
cuse for  the  non  production  of  documents  ad- 
mitted to  1)6  in  the  custody,  possession,  or 
power  of  defendants,  that  they  are  wrongfully 
withheld  ?  I  think  not.  If  a  principal  alleged 
^at  his  aj^ent  was  in  po^sts^io^  of  certain 


documents,  and  that  he  could  not  prcMiuce 
them  by  reason  of  that  possession  of  his  own 
agent,  would  that  be  accepted  at  a  sufficient 
excuse  by  the  Court  ?  Most  certainly  it  would 
not.  Lord  CoHenhnm^  in  dealing  ivU'h  another 
appeal  between  these  same  parties,  put  the 
case  of  a  solicitor  being  in  possession  of  the 
papers  of  a  client,  who  refused  to  produce 
them,  and  declared  that  such  refusal  would 
not  exonerate  the  client  from  the  responsibility 
of  answering  as  to  their  contents,  or  producing 
them.  The  defendants,  as  directors  of  the 
company,  had  a  control  over  the  secretary  as 
their  servant,  and  had  the  means  of  compelling 
him  to  obey  them ;  if  they  had  not,  the  Court 
had,  and  wonld  exercise  its  power.  The  Mas- 
ter's report  is  suffici«*nt,  and  the  exceptions  to 
it  must  be  overruled,  with  costs. 

His  Lordtthip  gave  the  defendants  six  months 
time  to  enforce  their  right  of  inspection  against 
the  mining  company,  with  leave  to  either  party 
at  the  encT  of  that  time  to  apply  again  to  the 
Court. 

Taylor  v.  RundelU  at  Westminster,  28th  of 
July,  and  15tb  November,  1843. 

(Before  the  Four  Juc'ges.) 

\Rep9rttd  ky  JOHN  HambrtoN,  Esq.,  BarrUief 
at  LawJ] 

BANKRUPTCY. — WHAT  AMOUNTS  TO  A  RATI  PI- 
CATION  OF  A  FORMER  DEBT  UNDER  6  G.  4, 
C.  16,  S.   131. 

ff^here  a  dtfendant  plead*  hit  bankrupUv 
and  certificate  to  a  demand  for  good*  sold, 
and  tie  replication  alleges  a  subsequent 
ratification,  the  following  letter  C*  ^f' 
Stanley  begs  to  state  that  he  will  take  an 
early  opportunity  of  settling  his  account 
with  Messrs,  L.  and  K.,  but  Mr.  Stanley 
oftjects  to  gioe  his  bill,'*)  usus  held  to  be  a 
good  promise  in  Ufriting^  signed  by  the 
bankrupt,  within  the  meaning  of  stati  6 
Geo.4,c,  16,  s,  131. 

This  was  an  action  for  goods  sold  and  deli- 
vered. The  defendant  pleaded  his  certificate 
under  the  Bankrupt  Act,  and  alleged  that  the 
acti(»n  accrued  before  bankruptcy.  Replica- 
tion, a  ratification  of  the  promise  subsequently. 
At  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff,  and  Mr.  fFhateiey  obtained  a  rule 
nisi  to  enter  a  nonsuit,  on  the  ground  that  the 
evidence  adduced  at  the  trial  in  support  of  the 
replication  was  not  sufficient  to  satisfy  the  6 
Geo.  4,  c.  16,  8.  131.  By  that  section  it  is 
enacted,  "that  no  bankrupt,  after  his  certifi- 
cate shall  have  been  allowed  under  any  present 
or  future  commission,  shall  be  liable  to  pay  or 
satisfy  any  debt,  claim,  or  demand,  from  which 
he  shall  have  been  discharged  by  virtue  (if  such 
certificate,  or  any  part  of  such  debt,  claim,  or 
demand,  upon  any  contract,  promise,  or  agree- 
ment, made  or  to  be  made  after  the  sning  out 
of  the  commission,  unless  such  promise,  con- 
tract, or  agreement,  be  made  in  writing,  signed 


»  1  Craig  &  Ph.  114. 
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by  the  bankrupt,  or  by  some  person  tbereto 
lawfully  authorized  in  writinc:  by  such  bauk- 
rupt."  The  evidence  given  at  the  trial  in  sup- 
port of  the  subsequent  promise,  consisted  of 
three  letters  written  by  the  defendant  to  the 
plaintiffs.  The  letter  on  which  the  plaintiffs 
relied  as  bring^ing  the  case  within  the  clause  of 
the  statute,  was  as  follows: — "Mr.  Stanley 
begs  to  state  that  he  will  take  an  early  oppor- 
ixnity  of  settling  his  account  with  Messrs. 
Lobb  and  Knight,  but  Mr.  Stanley  objects  to 
give  his  bill."  Evidence  was  given  to  shew 
that  all  the  letters  were  received  aftier  the 
bankruptcy.  There  was  no  date  to  any  of  the 
letters,  nor  did  it  appear  in  what  order  they 
were  received.  No  other  part  of  the  corres- 
pondence between  the  plaintiffs  and  the  defen- 
dant were  produced.  The  question  submitted 
to  the  Court  was,  whether  there  was  a  promise 
in  writing,  signed  by  the  bankrupt. 

Mr.  Thenger  shewed  cause.— The  only  case 
decided  on  the  ISlst  section  of  the  6  Geo.  4, 
c.  16,  is  the  case  of  Huheri  v,  Moreau^  where 
a  person  after  he  became  bankrupt,  and  before 
his  certificate,  called  at  the  office  of  his  attor- 
ney to  whom  he  was  indebted,  and  the  attorney 
not  being  at  home,  he  wrote  there  a  letter  pro- 
mising to  pay  him  100/.  The  only  signature 
was  a  flourish  of  the  pen,  which  it  was  con- 
tended by  the  plaintiff  formed  the  letter  M., 
the  initial  letter  of  the  defendant's  name. 
Held  by  Bett,  C.  J.,  that  if  it  was  an  M.,  it 
was  not  a  sufficient  signature  under  the  stat. 
6  Geo.  4.  The  words  used  in  the  Bankrupt 
Act  are  nearly  the  same  as  those  used  in  the 
Statute  of  Frauds,  and  therefore  a  strong  an- 
alogy may  be  drawn  from  the  cases  decided  on 
the  latter  statute.  In  Lemayne  v.  Stanley fi 
a  bill  written  by  the  testator,  but  not  signed  by 
him,  was  held  good.  In  Knight  v.  Croch/ord,^ 
an  agreement  beginning  "  I,  A.  B.,"  though 
not  signed  by  the  party,  was  held  good  within 
the  Statute  of  Frauds.  The  case  of  Sanderson 
T.  Jackton,^  is  a  decision  of  a  similar  kind. 
Another  objection  taken  to  this  letter  is,  that 
it  does  not  contain  any  date,  nor  does  it  name 
any  specific  sum  that  is  due  between  the  par- 
ties. But  the»e  deficiencies  may  be  supplied 
by  parol  evidence.  In  Edmunat  v.  Downs,^ 
a  letter  was  produced  for  the  purpose  of  tak- 
.ing  the  case  out  of  the  Statute  of  Limitations  : 
Held,  by  the  Court,  that  the  date  might  be 
supplied  by  parol  evidence.  The  amount 
need  not  be  specified,  and  may  be  sup- 
plied by  parol  evidence.  In  the  case  of 
Hartley  v.  IVharton}  a  letter  was  given  in 
evidence  to  support  a  subsequent  promise  by 
the  defendant  after  he  came  of  age.  The  letter 
had  no  address  or  date,  and  specified  no  sum : 
but  it  was  proved  orally  that  the  defendant 
delivered  it  to  the  plaintiff's  agent,  on  being 
pressed  for  the  debt,  the  amount  of  which  was 
aldo  proved  by  oral  evidence :  Held,  sufficient 
.to  satisfy  stat.  9  Geo.  4,  c.  14,  s.  5,  giving 
therefore  to  the  Bankrupt  Act  a  construction 


•  2  C.  &  P.  528. 
c  1  Esp.  190. 

•  2  Cr.  &  Mee.  459. 


*>  3  Levin  z.  1. 
<«  2  B.  &  P.  238. 
'  11  Ad.&EIL934. 


similar  to  what  the  Court  has  put  upon  statutes 
of  a  like  character,  the  letter  in  question  wUl 
be  found  to  satisfy  the  6  Geo  4,  c.  16,  s.  131. 

Mr.  Whateley  in  support  of  the  rule. — ^Tbis 
letter,  written  by  the  detendant,  is  not  sufficient 
to  take  the  case  out  of  the  13lst  section  of  the 
Bankrupt  Act.  The  argument  on  the  other 
side  is  that  the  latter  has  been  authenticated, 
but  I  contend  it  must  be  actually  signed  by 
the  defendant.  In  the  statute  on  bills  (1  Vic. 
c.  26,)  all  difficulties  of  such  constructions  are 
removed,  for  that  statute  requires  actual  signa- 
ture. The  case  of  Herbert  v.  MorettUy  is  in 
fact  the  only  case  decided  on  this  subject  and 
there  the  learned  judge  held  that  the  initial 
letter  of  the  defendant's  name  was  not  a  suffi- 
cient signature  wiihin  the  meaning  of  the 
Bankrupt  Act. 

But  assuming  that  the  signature  is  sufficient, 
yet  these  letters  do  not  support  the  replicatioa, 
because  no  part  of  the  correspondence  is  pro- 
duced, except  the  letters  written  by  the  defen- 
dant. The  entire  correspondence  ought  to  be 
before  the  Court,  otherwise  they  cannot  give  ths 
proper  effect  to  these  letters.  The  13l6t  sec.  of 
6  Geo.  4,  c.  16,  clearly  contemplates  a  dis- 
tinct unambiguous  promise  to  pay  a  pre-exist- 
ing debt. 

No  proposal  or  conditional  promise  on 
the  part  of  the  defendant  will  satisfy  the 
statute.  The  Court  should  be  put  in  posses- 
sion of  the  letters  to  which  there  have  been  the 
answers  before  they  can  come  to  the  conclusion 
that  this  letter  amounts  to  a  clear  and  distintt 
promise.  The  letter  is  uncertain  and  ambi- 
guous for  not  stating  any  specific  sum.  The 
defendant  in  his  letter  merely  alludes  to  an 
account  existing  between  him  and  the  plain- 
tiffs. For  these  reasons,  I  submit  that  the  evi- 
dence does  not  support  the  replication,  and 
that  this  rule  for  a  nonsuit  must  be  made  ab- 
solute. 

Lord  Denman,  C.  J. — 1  have  not  the  least 
doubt  that  there  is  a  good  promise  in  this  case. 
The  letter  which  is  put  forward  as  the  third  lettsr 
perfectly  supports  the  replication.  (His  Lord- 
ship read  the  letter).  The  very  terms  of  this  let- 
ter shsw  that  it  must  have  been  written  in  answer 
to  some  demand.  With  respect  to  the  tivo 
other  letters  there  may  be  some  doubt ;  bat 
we  cannot  give  effect  to  them  without  knowinj^ 
the  whole  correspondence,  llie  third  letter  is 
a  promise  to  settle  the  whole  debt.  Then 
comes  the  question  whether  that  letter  can  be 
admitted,  whether  it  is  to  be  considered  si 
signed  within  the  words  of  the  statute.  On 
that  point  I  do  not  think  that  there  is  any  rea- 
son to  doubt,  upon  the  construction  of  liord 
Tenterden's  Act.  The  name  appears  in  a  way 
in  which  the  defendant  was  orclinarily  accus- 
tomed to  write  it,  and  therefore,  I  think  it  ap- 
pears in  a  way  sufficient  to  bind  him.  I  do  not 
feel  that  this  Hecision  will  interfere  in  any  way 
with  the  decision  in  Herbert  v.  Moreau.  I  think 
that  this  is  a  complete  signature  within  the  act. 

Mr.  Justice  Patteton, — I  cannot  see  why  one 
should  put  on  this  statute  a  construction  dif- 
ferent from  that  put  on  the  Statute  of  Frauds. 
Is  the  document  so  authenticated  as  to  shew 
that  it  expresses  what  was  meant  hj  the  writer? 
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Here  Mr.  Stanley  does  aarheuticate  it  with  his 
name,  though  he  does  uot  write  the  word  I, 
aod  then  conclade  the  document  with  his 
nam^.  Nevertheless  the  word  in  the  statute 
heinic  "  sis^ed,"  if  that  must  he  the  writing  of 
the  christian  and  surname  at  the  end  of  the  do- 
cument, then  the  statute  has  not  been  complied 
with  in  this  case.  Such  is  not  the  rule  with 
respect  to  the  Statute  of  Frauds,  and  I  see  no 
reason  for  putting  on  this  statute  a  different 
construction.  1  fiouht  whether  the  other  let- 
ters would .  constitute  a  sufficient  promise 
within  the  statute.  The  letter  stated  as  the 
third  does  not  clearly  appear  to  be  so,  it  might 
have  been  the  first  as  well  as  the  last.  This  is 
partly  the  fault  of  the  party  producing  the  let- 
ter; but  the  letter  itself  is  quite  sufficient 
within  the  Statute  of  Frauds  to  support  a 
count  on  an  account  stated.  Mr.  Stanley 
promises  to  take  the  earliest  opportuniy  to 
settle  the  debt.  What  does  s^dle  in  such  a 
case  mean  ?  It  means  to  pay,  and  the  letter  is 
therefore  a  promise  to  take  the  earliest  oppor- 
tunity to  pay.  It  is  clearly  a  ratification  of  a 
former  liability. 

Mr.  Justice  Coleridge, — ^The  question  on  the 
construction  of  the  statute  appears  to  me 
clear,  both  on  authority  and  principle.  The 
Statute  of  Frauds  affords  the  analogy.  1  think 
that  the  cases  on  that  statute  have  been  well 
decided,  though  independently  of  them  I 
should  come  to  the  same  conclusion.  The 
statute  does  indeed  say  signed ;  but  it  does 
not  say  subscribed.  If  the  party  so  puts  his 
name  to  the  instrument  as  to  make  it  govern 
all  that  follows  it,  is  not  that  sufficient? 
The  other  point  is  of  less  importance,  as  it  de- 
pends on  the  facts  of  the  case.  In  whatever  or- 
der we  take  the  letters,  I  think  that  the  let- 
ters »hew  that  there  was  a  negociation  for 
payment,  and  that  an  unsatisfactory  answer 
was  fpven ;  and  then  there  was  a  negotiation 
for  giving  a  hill,  &r. 

Lobd  and  others  v.  Stanley,  H.  T.  1844. 
Q,  B.  F.  J.  . 

FRACTICB. — RIGHT  TO  OBGIN. 

FFhere  both  plaintiff'  and  defendant  put  de^ 
murrers  on  the  record,  that  pnrtt/  whose 
demurrer  is  placed  there  the  first  in  point 
o/time,has  the  right  to  Legin  the  argument. 

This  was  an  action  of  trespass.  The  defendant 
ha*l  pleaded  several  pleas,  justifying  the  alleged 
trespass.  The  plaintiff  replied  to  these  pleas. 
The  defondant  demurred  to  the  plaintiff's 
replication  to  the  third  plea,  and  rejoined  as 
to  the  fourth.  The  plainiifif  demurred  to  this 
rejoinder.  When  the  case  was  called  on  for 
argument, 

Mr.  Kelly,  for  the  plaintiff,  claimed  the 
right  to  begin.  When  both  parties  demur  to 
different  parts  of  the  pleadings,  the  right  to 
begin  tlie  argument  on  a  demurrer,  the  argu- 
ment on  which  must  open  up  the  consideration 
of  the  whole  record,  is  clearly  in  the  plaintiff. 

Mr.  Erie,  for  the  defendant,  contended  that 
the  right  to  begin  was  with  that  party  who  put 
the  first  demurrer  on  the  record. 

The  officer  of  the  Court  reported  that  sudi 
was  the  practice,  and 


The  Court  ordered  the  defendant's  coimsel 
to  begin  the  argument. 

Hilton  V.  Lord  Granville,  H.  T.  1844. 
Q.  B.  F.  J.  ^ 

eourtof  e):c!)equer. 

[Reported  by  A.  P.  Hurlbstonb,  Esq.,  Barrister  at 

Law,'\ 

TAXATION. — ATTORNEY  AND  CLIENT. — EX- 

PBNCB8  OF  WITNESSES. 

An  attorney  cannot  insert,  in  his  bill  of  costs, 
the  expense  of  witnesses  allowed  by  the 
Courts,  unless  it  is  proved  by  affidavit  that 
he  had  actually  advanced  the  money, 

Kelly  and  Gray  shewed  cause  a^aiust  a  rule, 
calling  on  Mr.  Tibbetts,  the  attorney  for  the 
defendants,  to  shew  cause  why  the  master 
should  not  review  his  taxation,  and  why  Mr. 
Tibbetts  should  not  pay  the  costs  of  the  taxa- 
tion, more  than  one-sixth  of  his  bills  having 
been  taxed  off.  It  appeared  that  a  person  of 
the  name  of  Jackson,  who  died  some  years 
ago,  left  to  the  defendants  Jackson,  on  whose 
behalf  this  rule  was  obtained,  certain  freehold 
property  in  Gloucestershire,  and  the  Jackson's 
being  desirous  of  establishing  their  rights 
under  the  will,  employed  Mr.  Tibbetts  as  their 
attorney.  Mr.  Tibbetts  had  to  commence  three 
or  four  actions,  and  was  also  engaged  in  a 
prosecution  for  forgery,  arising  out  of  these 
proceedings,  and  the  total  amount  of  his  bill 
was  6721.  IS,  7d.,  from  which  the  sum  of  101/. 
IBs,  9d.  had  been  taxed  off,  being  less  than 
one-sixth,  but  it  was  contended  that  110/.,  the 
sum  paid  bv  the  county  treasurer,  was  to  be 
struck  off  altogether,  and  that  the  case  was  to 
be  taken  as  if  tne  bill  had  been  delivered  minus 
that  sum.  He  contended,  on  the  contrary,  that 
where  a  client  obtains  an  order  for  the  taxa- 
tion of  a  bill  of  costs,  the  attorney  is  bound 
to  deliver  in  his  whole  bill,  so  that  every  item 
constituting  the  bill,  whether  specifically  paid 
or  not,  is  to  be  subject  to  taxation,  and  there- 
fore if  this  bad  been  specifically  paid  on  ac- 
count of  these  witnesses,  still  the  attorney  was 
bound  to  introduce  this  item  into  the  bill,  and 
the  taxation  proceeds  on  the  whole.  Hindis  v. 
Shackleton,  I  Taunt.  536. 

Per  Cur, — This  argument  cannot  be  sup- 
ported, unless  you  shew  by  affidavits,  that  the 
attorney  did  make  the  advances.  A  client  has 
nothing  to  do  with  the  payments  made  by  the 
county  treasurer.  The  case  in  Taunton,  is  the 
case  of  a  payment  made  by  the  client  to  the  at- 
torney ;  here  it  is  a  payment  ma<!e  by  the  public 
atlarge.  The  attorney  receives  for  the  witnesses ; 
all  that  he  advances  for  his  client,  is  the  sum 
over  and  above  the  amount  received  for  the 
witnesses.  Nothing  is  more  common  than  for 
the  Court  to  say,  where  a  witness  has  con- 
ducted himself  improperly,  I  will  not  allow  you 
your  expeoces.  It  would  be  hard  on  that 
account  to  punish  the  client. 

Byles,  Seijeant,  and  Hughes,  in  support  of 
the  rule,  addressed  the  Court  on  other  points, 
on  which  the  case  was  referred  back  to  the 
master,  the  Court  on  this  point  making  the 
rule  absolute. 

Edkins  V.  Jackson  and  another,  H.  T.  Jan. 
12,  1844.     Excheq. 
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FURTHER  IMPROVEMENT  IN  THE 
LEGAL  OBSERVER. 

We  last  year  made  an  improvement  in  our 
work  by  onnoancinsf  the  names  of  the  several 
f^entlemen  of  the  bar,  who  contribute  the  re- 
ports of  cases,  and  the  mode  we  adopted 
appeared  preferable  to  any  otb«r,  as  each  ^en- 
tleraan  Is  responsibU  for  bis  own  reports,  and 
those  only. 

We  have  continued  to  print  every  impor- 
tant Act  relation;  to  the  law,  accompanied  by 
notes ;  and  we  have  been  enabled,  before  any 
of  our  contemporaries,  to  publish  all  the  New 
Rules  and  Orders  W  Court.  We  have  also 
noticed  every  projected  change  in  the  Law  or 
Practice,  and  have,  we  believe,  on  all  occasions, 
advocated  the  best  interests  of  the  profession. 
Looking  at  the  numerous  alterations  which 
are  still  in  contemplation,  and  at  the  necessity 
of  keeping  pace  with  the  wants  of  the  pro- 
fession, we  purpose  to  effect  a  further  improve- 
ment. 

Our  readers  are  aware  that  this  work  is  now 
sent  largely  into  the  country^  and  we  find  that 
owing  to  the  detached  coloured  wrapper,  the 
weekly  numliers  cannot  be  sent  by  the  Poet 
for  Jess  than  2r/.,  nor  double  numbers  for  less 
than  Ad.  each  ;  and  thus,  either  the  London 
booksellers  are  not  remunerated  for  their 
trouble,  or  the  country  subscribers  are  charged 
with  the  additional  expense.  Although  the 
work  may  be  sent  in  booksellers'  parcels,  we 
find  that  the  delivery  in  various  parts  of  the 
country  is,  on  this  Account,  not  so  prompt  as 
could  be  wished,  f^e  therefore  propose  mahing 
thefoUotping  alterdtion : — 

As  we  cannot  permit  our  usual  space  to  be 
diminished  by  advertisements,  we  intend  to  en* 
large  the  work  from  a  sheet  to  a  sheet  and  a 
half:  devoting  four  pages  to  advertisements, 
(which  will  serve  as  a  wrapper,  and  not  be 
bound  up  in  the  volume,)  and  increasing  the 
original  matter  and  articles  of  information  in 
every  number  from  sixteen  to  twenty  pages. 

By  this  increase  of  size  each  week,  we  shall 
render  the  monthly  supplements  unnecessary ; 
and  the  additional  8pace,»besides  afiurding 
the  opportunity  of  opening  xx^freth  sources  of 
rn/brmation, — will  enable  us  to  incorporate  the 
/natter  contained  in  the  supplements  into  the 
weekly  numbers,  mnhing  a  uniform  charge 
tfiroughout  the  year  of  &d,  for  every  number, 
and  9d.  when  sent  by  post,  into  the  country. 
As  this  large  increase  of  space  will  also  render 
double  numbers  unnecessary,  we  shall  be  able  to 
make  this  improvement  in  the  size  and  ap- 
pearance of  our  work  WITHOUT  any  incrbasb 


T)F  THB  ANNUAL  PRicB.  We  trust,  therefore, 
the  alteration  will  meet  the  approval  of  our 
subscribers,  and  we  shall  proceed  to  effect  it 
as  sr>on  as  the  neeessary  arcangeiBenta  csq 
be  made. 


PARUAMENTARY  INTELLIGENCE. 


BILLS  IN  PROORB88. 

Actions  for  Gaming  Penalties. 

[Passed.]  Duke  of  Rich*nond. 

Penalties  on  Horse-racing,  &c.,  repeal. 

[Fur  2d  reading.]  Duke  of  Richmond. 
Law  of  Libel  Amendment. 

[For  2d  reading.]  Lord  Campbell. 

Vtouit  oC  CommoiK. 

BILLS  IN  PB0G11E98. 

Small  I>ebt  Courts.  Mr.  Jervis. 

[For  2d  reading.] 
Improving  Proceedings  in  Superior  C«iurts. 

[For  2d  reading  J  Mr.  Jervis. 

Actions  for  Gaming  Peoakies. 

[In  Committee.] 
Offences  at  Sea. 

[Passed.] 
Poor  Law  Amendment. 

[For  2d  reading.] 
County  Coroners: 

[For  2d  reading.] 
Inclosure  of  Commons. 
Appeals  to  the  Court  of  Arches. 

Mr.  Etphitistone. 
Jurisdiction  in  suits  relating  to  Marriage  sad 

Divorce.  Mr.  Eiphinstone. 


S&r  James  Graham. 

Sir  James  Graham. 

Mr.  PakiogtoD. 

Lord  Wor>iley. 


THE  EDITOR'S  LETTER  BOX. 

The  letter  of  *<  A  Subecrlber  and  Maps- 
tratc's  Clerk,"  on  the  removal  of  Paupers  and 
Parish  Appeals,  shall  be  inserted  at  the  fint 
opportunity. 

The  suggestion  of  an  Alphabetical  List  of 
Wills  shall  be  noticed. 

Referring  to  the  Small  Debt  Bill,  in  the 
present  Number,  we  shall  follow  it  with  the 
other  Law  Bills,  either  introduced  or  notified, 
as  speedily  as  possible.  There  seems  no  lack 
of  Legal  Reform,  and  we  recommend  oar 
readers  to  be  on  the  alert  in  considering  the 
effect  of  all  projected  alterations. 

A  Correspondent  at  Wamham  is  informed 
that,  under  the  6  &  7  Vict.  c.  73,  the  praetire 
adopted  to  obtain  a  certificate,  where  a  party 
has  not  taken  out  any  since  his  admission,  i« 
to  leave  the  declaration  required  by  the  act  st 
the  Law  Society,  with  a  testimonial  that  the 
applicant  (if  such  lie  the  case)  has  continued 
in  the  profession  as  clerk  to  a  solicitor,  snd 
has  never  practised  or  taken  out  his  certificate 
since  his  admission.  The  Judges  have  noiyet 
settled  as  to  the  length  of  time  which  msy 
elapse  before  an  application  to  the  Court  or  a 
re-examination  will  be  necessary. 

The  Letters  of  R.  and  ••  A  Subscriber."  hsre 
just  been  received. 


Sfie  iLes^i  ®tidmiei\ 


SATUllDAY,  FEBRUARY  24,  1844. 


**  Qiaod  magit  «d  nos 
ferCiiMCy  eC  octcire  riaIuib  eat,  agitamut. 


HomAT. 


PRIVATE  BUSINESS  IN  PARLIA- 
MENT. 

Wb  are  glad  to  find,  from  a  conversation  in 
the  House  of  Lords  on  Monday  last,  that 
public  attention  is  being  directed  to  some 
grieyances  which  press  both  on  the  profes- 
sion and  the  public. 

In  the  first  place,  there  seems  a  general 
wish  to  improve  and  enlarge  the  jurisdic- 
tion of  the  Privy  Council.     The  Judicial 
Committee  has  already  a  power  to  extend 
patents  under  stat.  5  &  6  W.  4,  c.  83,  and 
by  way  of  appeal  from  the  Spiritual  Courts, 
the  Court  has  now  the  power  of  adjudicat- 
ing on  divorces.     It  )ias  been  sunested, 
that  to  them  should  be  referred  all  ques- 
tions of  divorce,  a  vinculo  matrimonii,  which 
are  now  only  to  be  obtained  by  means  of  a 
private  act  of  parliament.     We  are  not,  at 
present,  prepared  to  say  that  this  is  the 
most  fit  tribunal  for  this  purpose ;  but  we 
are  quite  satisfied  that  the  present  law  on 
this  subject  is  in  a  most  defective  state. 
To  say  nothing  of  the  popular  objection 
that  in  this  respect  there  is  one  kw  for 
the  rich  and  another  for  the  poor,  we  are 
persuaded  that  the  present  tribunal  for 
dissolving  marriage  by  divorce  bills,  is  ex- 
ceedingly defective.     Not  only  can  a  rich 
man  now  alone  obtain  a  divorce,  but  he 
frequently  obtains  it  on  evidence  which 
would  satisfy  no  other  court  of  justice. 
In  the  House  of  Lords,  there  may  or  may 
not  be  a  Law  Lord  on  the  Committee  to 
which  the  bill  is  referred ;   and  we  have 
known  the  attendance  or  non-attendance  of 
a  particular  Law  Lord  speculated  on  and 
calculated  on,  and  the  Committee  arranged 
vol..  xxvzx.— Ko.  832. 


by  the  agent  of  the  bill  accordingly.    It 
is,  in  fact,  nobody's  business  to  attend  to 
thew  bills.    They  are,  of  all  others,  the 
particular  proceeding  which  it  may  be  the 
interest  of  no  one  either  to  watch  or  to 
oppose.     Nay,  it  may  be,  and  usually  is, 
the  interest  of  all  concerned  not  to  watch 
and  not  to  oppose  ;  and  thus  it  is  that  the 
sacred  tie  of  marriage  is  frequently  dis- 
solved, and  two  persons  are  cast  on  society 
who  have  both   disgraced  that  hallowed 
state,  and  are  permitted,  one  or  both,  again 
to  disgrace  it,  and  to  enter  into  new  en- 
gagements, to  the  misery  of  themselves  and 
others.     It  is  true  that  recently  the  scan- 
dal of  hearing  the  evidence  on  these  bills 
at  the  bar  of  the  House  of  Commons  has 
been  removed,  and  they  have  been  referred 
to  a  Select  Committee,  which  is  so  far  an 
improvement.     But  what  happened  in  this 
very  Select  Committee  in  the  very  last  ses- 
sion  of  Parliament?      It  was  originally 
composed  of  nine  or  ten  members,— we  are 
wining  to  suppose  the  most  fit  that  could 
be  sdected.     But  it  is  well  known  that 
these  bills  always  come  down  to  the  Lower 
House  late  in  the  session,  and  when  they 
did  come  down  last  session,  it  was  found 
that  almost  all  the  Select  Committee  had» 
in  various  ways,  and  without  any  particu- 
lar blame  to  them,  dispersed.     First,  as 
appears  by  the  votes,  three  members  were 
made  a  quorum ;  then,  we  think,  two ;  and 
at  last  the  only' way  in  which  the  business 
could  be  at  all  disposed  of,  was  by  the  im- 
portation of  two  or  three  new  members, 
being,  we  suppose,  any  members  who  were  in 
town,  and  who  could  be  had  for  the  purpose. 
Now  we  must  ask  whether  this  is  the  way 


338      Bvsiness  in  ParUatnent, — Tke  Chancery  Conq}en8atum8, — New  Bills  in  ParUamenL 


in  which  this  important  and  difficult  duty 
should  he  discharged  ?  How  is  it  possihle 
that  these  gentlemen  who  are  thus  hunted  up 
and  dragged  into  giving  a  reluctant  half  hour 
with  the  numbers  of  the  party- division  of 
the  yesterday  in  their  memory,  and  the 
coming  debate  of  the  night  in  their  antici- 
pation ;  how  can  they  scrutinize  the  evi- 
dence, expose  the  fraud,  and  untangle  the 
mysteries  which  almost  always  envelope 
these  cases.  It  is  full  time  then  that  a 
Divorce  Court  should  be  estabhshed; 
and  we  had  certainly  rather  not  have  an  Kc- 
clesiastical  Court.  We  know  no  reason  on 
earth  why  the  antiquated  procedure  of  the 
civil  law  should  be  applied  to  these  cases, 
which  require  peculiarly  all  the  assistance 
that  vivd  voce  evidence  can  give  them.  We 
think  it  was  most  clearly  made  out  last 
session,  that  if  the  whole  of  the  business 
of  the  Ecclesiastical  Courts  was  transferred 
to  the  Superior  Courts  of  Law  and  Equity, 
it  would  be  a  most  desirable  change  :  and 
certainly  we  would  not  make  the  subject  of 
divorce  an  exception  :  and  perhaps,  if  the 
procedure  of  the  judicial  committee  were 
simplified,  and  the  expense  reduced,  and 
this  court  thrown  open  practically  to  the 
whole  profession,  this  might  be  the  most 
fitting  court  to  deal  with  it. 

But  this  was  not  all  that  occurred  in  the 
conversation  in  the  House  of  I^ords,  to 
which  we  allude.  Lord  Redesdale  there 
aUuded  to  the  expence  of  a  private  act  of 
parliament,  and  the  large  fees  paid  to  the 
parliamentary  agents  and  others,  not  only 
at  one  stage  of  the  bill,  but  at  every  suc- 
cessive stage,  which  was  the  same,  although 
not  one  word  was  said :  and  Lord  Brougham 
said  that  *'  as  an  executor  and  trustee  of  a 
large  landed  estate,  it  had  been  necessary 
for  him  to  obtain  an  act  of  parliament  to 
give  a  power  of  leasing ;  and  though  there 
had  not  been  the  slightest  opposition  to 
the  act,  the  solicitors  had  sent  him  in  a  bill 
amounting  to  370/.,  exclusive  of  fees  to 
counsel  and  agents,  and  of  any  payment  to 
witnesses,  the  whole  cost  being  upwards  of 
1200/.  for  passing  an  unopposed  bill  to 
give  a  power  of  leasing."  And  we  entirely 
agree  with  his  lordship  that  "  it  was  a  sub- 
ject in  which  the  House  was  bound  to 
interfere ;  for  at  present  this  state  of  things 
amounted  to  an  absolute  denial  of  justice." 

The  fact  is,  that  the  enosmous  expense 
of  all  parliamentary  business  arises  in  a 
great  measure  from  the  fees  which  are  paid 
to  the  officers  of  both  Houses,  which  should 
be  inquired  into  and  reduced. 


THE  CHANCERY  COMPENSATIONS. 

A  VERY  hot  fire  of  motions  and  returns  on 
the  subject  of  the  Chancery  Compensations 
has  taken  place  in  the  course  of  the  last 
week,  from  all  of  which  we  augur  benefit 
to  the  profession  and  the  suitor,  from  the 
attention  which  will  be  directed  to  the  sub- 
ject. Among  others,  a  return  has  been 
laid  on  the  table  of  the  House  of  Lords,  by 
which,  it  appears  that  the  amount  of  fees 
lA  less  in  the  last  year  than  in  the  preceding 
years ;  and  from  this  it  is  contended  that  a 
benefit  has  been  derived  by  the  suitor  to 
the  amount  of  the  deficiency ;  but  this  ap- 
pears to  us  by  no  means  to  be  clear  until 
there  is  a  further  investigation,  as  it  may 
arise  from  the  business  of  the  Court  hsTing 
fallen  ofi^,  in  which  case  more  may  have  been 
paid  by  the  existing  suitors  than  be/ore.  If 
possible  there  should  be  an  analysis  of  this 
return,  showing  what  each  individual  cause 
has  produced  in  the  shape  of  fees  in  the 
series  of  years.  The  argument  has  been, 
that  the  large  fees  now  levied  check  busi- 
ness from  flowing  into  the  Court,  and  it  is 
not  met  by  simply  showing  that  the  amount 
of  fees  received  is  less ;  on  the  eontrary, 
this  may  be  the  best  evidence  that  the  busi- 
ness has  declined.  The  return  therefore 
does  not  appear  to  us  to  prove  the  point 
for  which  it  seems  to  have  been  produced. 
We  should  have  preferred  a  great  number 
of  small  fees,  arising  out  of  a  large  increase 
of  business. 


NEW  BILLS  IN  PARLIAMENT. 

IMPROVEMBNT  OF  PROCEEDINGS  IN 
SUPERIOR  COURTS. 

This  Bill  "  For  altering  and  improvinef  lb« 
Proceedings  in  the  Superior  Courts  of  Com- 
mon Law  as  to  certain  Actions  for  the  Reco- 
very of  Debts  or  Damages  not  exceediD^^ 
Twenty  Poniid^,  and  as  to  other  Actinoi 
in  certain  Cases,"  wai  brought  in  by  Mr. 
Jervis  and  Mr.  IVatMon.  It  recites  thai  it  ij 
expedient  to  render  actions  for  the  recorery 
of  debts  or  damages  in  certain  cases^  of  an 
amount  not  exceeding  twenty  pounds,  more 
snmmary  and  less  expensive,  and  to  alter  the 
practice  and  proceedings  in  the  Superior 
Courts  uf  Common  Law  in  respect  ot  such 
actions,  and  to  make  other  provisions  for 
amending  the  law  in  respect  of  the  trial  of 
certain  actions.  It  is  therefore  proposed  to 
enact : — 

1.  That  every  action  which  shall  be  hroupbt 
in  anv  of  the  Superior  Courts  of  Cotnmoa 
Law  for  the  recovery  of  any  debt  or  liquidated 
money  demand,  or  of  any  damages  for  takiof^ 
or  converting  any  goods  or  chattels,  in  which 
action  the  plaintiff  shall  claim  any  sum  of 
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money  as  such  debt  or  dama^ei,  not  exceeding 
twenty  pounds,  shall  be  commenced  by  writ 
of  summons,  which  shall  be  in  the  form  appli- 
cable thereto  g:iven  in  the  schedule  to  this  act 
annexed,  marked  (A.),  and  shall  contain  a 
demand  of  such  debt  or  damages,  and  of  the 
COS19  thereon  indorsed,  and  also  a  particular 
of  the  plaintiff's  demsnd,  or  t^rouud  orfj^rounds 
of  action  thereunder  written ;  and  that  the 
costa  so  claimed  and  indorsed  shall  lie  subject 
to  such  and  the  like  ref^ulations  and  couse. 
qnenrea  as  to  taxation  and  disalluwaiioe  thereon 
as  now  are  or  hereafter  may  be  made  or  im- 
posed by  any  rule  of  court  or  othtr  authority 
as  ^to  costs  claimed  by  indorsement  on  any 
writ  of  summons ;  and  that  such  writ  shall  be 
issued  and  sealed  by  the  signer  of  the  writs  uf 
ibe  court  out  of  which  it  is  sued,  and  shall  re- 
quire no  further  seal,  and  shall  have  tlie  force 
and  effect  as  well  of  process  as  uf  a  declaration, 
and  shall  be  amendable  either  before  or  after 
plea,  in  like  manner  as  a  declaration. 

2-  That  such  writ  may  be  8ervc<l  either  per- 
sonally or  by  leaving  a  copy  of  the  same  at  the 
iKvelling-hoiise  or  place  of  abode  of  the  de- 
fendant, with  some  person  appeal  in^  to  be  an 
inmate  thereof. 

M.  That  if  after  personal  service  of  such  writ, 
tiie  defendant  do  not  plrad  diereto  within  the 
time  therein  specified,  it  shall  be  lawful  for 
the  plaintiff,  on  filinif  an  affiitavit  of  the  per- 
consd  service  thereof  in  tht*  office  of  the  Master 
of  the  Conrt  out  of  which  such  writ  was  issued, 
to  al^n  jiiil(rment,  in  like  manner  as  may  now 
lie  done  after  declaration  for  want  of  a  plea  in 
an  action  of  debt. 

4.  That  where  the  service  of  such  writ  shall 
have  been  otherwise  than  personal,  and  the 
defendant  have  not  pleaded  thereto  within  the 
time  specified,  it  shall  be  lawful  lor  the  pLiin- 
titf  to  take  out  a  summons  of  a  jud^c,  calling 
upon  the  defendant  to  lihow  cause  why  judg- 
ment should  not  he  signed  as  fur  want  of  a 
plea  in  such  action ;  and  it  shall  be  lawful  for 
the  judge  upon  the  hearing  thereof,  or  in  case 
the  defendant  do  not  appear,  on  due  proof  hy 
affidavit  of  the  service  of  the  writ,  by  delivering 
a  copy  thereof  at  the  diielling-houae  as  afore- 
said, and  of  the  said  last-mentioiied  sumnion<<, 
either  personally  or  by  such  delivery  at  the 
dwelling-house,  to  order  that  judgment  be 
signed  in  such  action  accordingly,  or,  where 
the  defendant  shall  appear  and  show  sufficient 
cause,  to  allow  him  to  plead  to  such  action, 
upon  such  termi  as  such  judj^e  may  think  fit. 

5.  That  no  appearance  shall  tie  entered  in 
any  action  commenced  by  the  process  provided 
by  this  act,  either  by  the  defendant  or  by  the 
plaintiff  for  hiui ;  but  the  defendant  shall,  if 
he  so  think  fit,  plead  or  demur  to  the  writ  as 
to  a  declaration,  and  as  if  the  defendant  bad 
appeared ;  and,  for  the  purpose  of  pleading, 
the  particulirs  under  written  shall  be  deemed 
to  be  part  of  the  writ,  and  may  tte  pleaded  to 
in  whole  or  in  part,  as  mr.y  now  be  done  to 
the  several  counts  of  a  declaration. 

6.  That  the  defendant  may,  eitlier  before  or 
after  pleading  in  any  action  commenced  as 
aforesaid,  take  out  a  summons  before  a  judge. 


calling  on  the  plaintiff  to  shew  cause  why  the 
particulars  stated  at  foot  of  the  writ  should 
not  lie  amended  at  the  cost  of  the  plaintiff,  on 
the  ground  that  the  same  are  not  sufficiently  spe* 
cific  or  precise  as  to  dates,  amounts  or  descnp- 
tion;  and  the  judge  shall  make  such  order  there- 
upon as  he  shall  think  fit,  and  shall  also  have 
power  to  ord^r,  if  he  shall  so  think  fit,  either 
on  such  application  as  last  aforesaid,  or  on  a  spe- 
cial •  application  for  that  purpose,  that  a  more 
detailed  particular  shall  be  delivered  separately 
to  the  defendant  on  payment  by  him,  tor  such 
additional  particular,  at  the  rate  of  one  shil- 
ling for  each  common  law  folio  thereof. 

7.  That  no  plea  in  abatement  shall  be 
pleaded  or  pleadable  in  any  such  action  either 
to  the  jurisdiction  or  by  way  of  privilege  or  of 
non-joinder  of  parties;  and  that  in  any  such 
actions  brouglit  by  servants  or  apprentices  for 
tne  recovery  of  wages,  or  for  breaches  of  cove- 
nant or  agreement  in  relation  to  such  service 
or  apprenticeship,  it  shall  not  be  ground  of 
objection  at  any  stage  of  the  proceedings  that 
the  plaintiff  is  an  infant  under  a^e,  or  that  the 
action  is  for  that  reason  or  in  that  respect  im- 
properly hrought  or  prosecuted. 

8.  That  the  judges  of  the  Superior  Courts 
at  Westminster*  or  any  eight  of  them,  the  three 
chiefs  being  of  the  number,  shall  have  power 
to  frame  or  settle  short  forms  of  pleading,  ap- 
plicable to  actions  commenced  by  the  process 
provided  by  this  act,  an<i  from  time  to  time  to 
amend  such  forms  as  they  shall  see  expedient, 
and  to  promulgate  the  same  by  rule  uf  Court. 

9.  Tnat  in  case  of  departure  from  the  forms 
given  by  this  act,  or  so  promulgated  as  last 
aforesaid,  it  shall  he  lawful  for  the  plaintiff  or 
defendant,  as  the  case  may  be,  to  take  out  a 
summons  calling  on  the  opposite  party  to 
show  cause  why  such  faulty  writ,  pleading  or 
is^ue,  as  the  case  may  be,  should  not  be  set 
aside  or  struck  out,  with  costs ;  and  it  shall 
he  lawful  for  a  judge  to  or<ler  accordingly,  or 
to  make  such  other  order  as  to  amending  the 
same,  or  otherwise,  and  on  such  terms  as  be 
shall  think  fit. 

10.  That  in  any  action  so  commenced  as 
aforesaid,  pleas  denying  the  debt  or  demand 
claimed,  or  wrongful  act  alleged,  or  any  pjrt 
thereof  respectively,  pleas  denying  the  making, 
accepting,  indorsing  or  presentment  of  any 
bill  of  exchange  or  promissory  note,  ^or  the 
notice  of  the  dishonour  thereof,  pleas  denying 
the  property  or  possession  of  the  plaintiff  of 
HOii\9  or  chattels  alleged  to  have  been  wrong- 
fully taken  or  converted,  and  pleas  of  pay- 
ment, set-off,  tender,  payment  into  Court,  the 
Statute  of  Limitntions,  and  bankruptcy  or  in- 
solvency of  the  defendant,  may  be  pleaded, 
each  together  with  the  others  or  other  of  thsm, 
without  any  leave  of  the  court  or  a  judge  first 
obtained;  and  Where  in  any  other  case  several 
matters  shall  be  pleaded  to  an  action  coin- 
menced  by  the  process  provided  by  thid  aet, 
an  order  of  a  judge  shall  be  sulhcient  autho- 
rity for  pleading  such  several  matters,  and 
no  rule  of  court  for  that  purpose  suuli  be 
retjuired  or  permitted. 

11.  That  with  every  plea  of  payment  or  set- 
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qfif  in  any  action  so  commenced  as  aforrsHM, 
there  shall  be  delivered  a  particular  of  the  pay- 
ment or  payments  alleged  to  have  been  made, 
or  of  the  debt  claimed  by  way  of  set-uff ;  and 
every  plea  of  payment  or  set-oflF  delivered  with- 
out such  particular  shall  be  deemed  to  be  a 
nullity, 

12.  That  no  demurrer  shall  be  allowed  in 
any  action  commenced  as  aforesaid,  for  want 
of  a  formal  commencement  or  conclusion  of 
any  pleading,  where  it  sufficiently  appears  to 
what  such  pleading  is  applied ;  and  judgment 
shall  be  given  according  to  the  nature  and 
efifcct  of  such  pleading,  without  regard  to  any 
commencement  or  conclusion  thereof. 

13.  That  no  demurrer  for  defect  of  form 
only  in  any  other  respect  shall  be  delivered  in 
any  action  commenced  as  ^foresaid,  without  a 
summons  having  been  first  taken  out,  calling 
on  the  opposite  party  to  show  cause  why  such 
demurrer  should  not  be  allowed  to  be  deli- 
vered, in  which  summons  shall  be  shortly 
stated  the  ground  or  grounds  of  such  proposed 
demurrer ;  and  that  such  summons  shall  ope- 
rate as  a  stay  of  proceedings  until  either  the 
other  party  shall  have  agreed  to  amend,  pay- 
ing the  cost  of  the  summons  and  amendment, 
or  the  matter  shall  have  been  disposed  of  by 
the  judge  on  the  hearing. 

14.  That  it  shall  be  lawful  for  the  judge,  on 
such  hearing,  to  disallow  such  demurrer,  with 
such  costs  as  he  shall  think  fit,  to  be  paid  by  the 
party  making  the  application ;  or  if  the  pro- 
posed ground  or  grounds  of  demurrer,  or  any 
of  them,  be  in  his  judgment  sufficient,  to  order 
that  the  writ  or  pleading  objected  to  may  be 
amended,  on  payment  of  such  costs  as  he  shall 
think  fit;  or  if  the  opposite  party  decline  to 
amend,  then  to  allow  such  demurrer  to  be 
pleaded  and  delivered ;  and  it  shall  not  be 
kwful  for  the  other  party,  after  such  allow- 
ance, to  apply  to  set  the  same  aside  as  fri- 
volous. 

15.  That  the  signature  of  counsel  shall 
not  be  necessary  to  any  pleading  or  demurrer 
in  any  action  commenced  by  the  process  pro- 
vided  l)y  this  act. 

16.  That  no  rule  to  plead,  reply,  or  take  any 
other  step  in  pleading  shall  be  required  or  al- 
lowed in  any  action  commenced  as  aforesaid  ; 
and  that  the  service  of  the  writ  shall  be  deemed 
to  be  a  sufficient  demand  of  plea,  and  the  de- 
livery of  replication  or  subsequent  pleading  of 
the  plaintiff  a  sufficient  demand  ot  rejoinder, 
or  other  subsequent  pleading  of  the  defendant, 
as  the  case  may  be. 

17.  If  plaintiff  do  not  proceed  for  a  month, 
the  defendant  may  sign  judgment  of  non  pros, 

18.  Issue  to  be  in  the  form  given  in  the 
schedule. 

19.  Judge  at  chambers  may  order  judgment 
as  in  case  of  a  nonsuit. 

20.  Defendant  may  take  out  a  summons  to 
stay  proceedings  on  payment  of  debt  and  costs 
claimed,  or  of  a  sum  to  be  named,  and  the 
judge  may  make  order  for  judgment,  or  give 
time  for  payment  not  exceeding  one  month. 

21.  In  ail  matters  not  altered  by  this  act, 
praitice  to  remain  as  heretofore. 


22.  All  copies  of  writs,  pleadings,  kc.  to  h 
indorsed  with  name  and  address  of  party  de' 
livering  them. 

23.  Judge's  summons  to  be  peremptory  in 
first  instance. 

24.  One  shilling  only  to  be  paid  for  a  sum- 
mons or  order. 

25.  Issue  to  be  in  the  form  given  in  sche- 
dule. 

26.  Sheriff'  Jtsetior3,^TUe  Lord  Chao- 
cellor  to  appoint  as  many  persons  as  be  shall 
think  fit,  not  exceeding  twelve  persons  in 
the  whole,  to  be  assessors  to  the  sheriffs  of 
counties  and  cities  in  England  and  Wales ;  and 
that  such  persons  shall  be  barristers  at  law,  of 
not  less  than  seven  years  standing,  or  attorneys 
of  one  of  the  superior  courts  at  Westminster  of 
not  less  than  ten  years  standing,  and  shall  be 
removable  by  the  Lord  Chancellor  for  miacoo- 
duct  or  incapacity  ;  and  that  on  death,  removal 
or  resignation  of  any  of  the  said  assessors,  or 
of  any  of  their  successors,  the  Lord  Chan- 
cel lor'may,  from  time  to  time,  appoint  other 
or  others,'duly  qualified  as  aforesaid,  to  be  his  or 
their  successors ;  and  may  also  appoint,  if  be 
shall  think  fit,  either  originally,  or  to  any  such 
vacancy,  any  person  then  being  an  assessor,  or 
any  recorder  or  judge  of  a  borough  court,  or  any 
person  holding  any  other  legal  appointraent, 
being  duly  qualified  as  aforesaid,  in  addition 
to  or  instead  of  his  then  appointment ;  and 
may,  from  time  to  time,  when  and  as  vacancici 
occur,  increase  or  diminish  the  number  of  sarh 
assessors :  provided  always,  that  from  and  after 
the  end  of  the  vear  1845,  no  addition  shall  be 
made  to  the  number  of  such  assessors,  without 
the  consent  and  approbation  of  the  said  com- 
missioners of  her  Majesty's  Treasury. 

27*  That  every  assessor  to  be  so  appointed 
shall  have  power  to  nominate  a  deputy  (quali- 
fied as  aforesaid)  to  act  for  him,  in  case  of  ill- 
ness or  absence,  or  other  lawful  cause  :  pro- 
vided always,  that  such  nomination  shall  be  in 
writing,  under  the  hand  of  the  assessor,  and 
shall  be  notified  to  the  Lord  ("hancellor,  and 
shall  not  take  effect  unless  and  until  the  Lord 
Chancellor  shall  signify  his  approval  thereof 
by  his  signature :  provided  also,  that  no  de- 
puty shall  sit  or  act  for  such  assessor  more 
than  two  calendar  months  continuously,  with- 
out the  sanction  of  the  Lord  Chancellor,  for 
that  purpose  previously  obtained,  and  to  k 
signified  in  writing  under  his  hand  :  provided 
also,  that  in  case  of  temporary  inability  of  the 
assessor  to  make  such  nomination,  the  Lord 
Chancellor  may  himself  appoint  a  deputy  for 
such  time  and  on  such  conditions  as  ha  sbU 
think  fit. 

28.  And  be  it  enacted,  that  one  or  more  as- 
sessors may  be  appointed  to  each  sheriff,  or 
one  assessor  to  two  or  more  sheriffs,  as  the 
Lord  Chancellor  shall  deem  expedient :  pro- 
vided always,  that  tha  number  of  the  asesson 
so  to  be  appointed  shall  in  no  case  exceed  the 
aforesaid  number  of  twelve. 

29.  The  assessors'  districts  to  be  fixed  by 
Chancellor. 

30.  ^^alarie8  to  be  paid  out  of  the  consoli- 
dated fund. 
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31.  That  the  duty  of  sucb  assessors  shall  lie 
to  act  as  judj(e8  on  the  trial  uf  causes  directed 
hj  writ  of  trial  to  l)e  tried  before  the  sheriff, 
aad  on  the  execution  of  writs  of  inquiry  and  of 
sssesiinent  of  damages^  appointed  to  be  taken 
by  the  sheriff:  provided  al\f  ay?,  that  any  such 
assessor  shall  be  eligible  for  appointment  to 
any  other  office  now  existing,  or  hereafter  (o 
he  created,  which  shall  not  be  incompatible 
with  the  said  office  of  aitsessor. 

32.  That  the  under-sheriff  or  his  deputy 
shall  he  and  officiate  as  clerk  of  the  court,  if 
iiDy  be  required. 

33.  Assessors  to  appoint  tiroes  and  placet 
for  holding  courts,  and  advertise  in  local 
newspapers. 

34.  Assessor  or  judge  to  have  power  to  non- 
suit, &c. 

35.  Applications  for  new  trials,  &c.  may  be 
made  to  judge  at  chambers. 

36.  Assessor,  &c.  to  be  at  liberty  to  state  a 
special  case. 

37.  Special  case  to  be  annexed  to  writ  of 
trial. 

38.  Assessor,  &c.  to  furnish  copies  of  his 
notes. 

30.  Action  of  ejectment,  where  rent  not 
exceeding  twenty  pounds,  may  be  tried  before 
acsessor,  &c. 

40.  That  in  any  action  which,  if  the  amount 
claimed  did  not  exceed  twenty  pounds,  would 
be  triable  by  writ  uf  trial,  it  shall  be  lawful 
for  a  judge,  on  the  application  of  either  ulain- 
tiff  or  defendant,  if  he  shall  so  think  nt,  to 
order  that  such  action,  though  for  a  debt  or 
damages  exceeding  twenty  pounds,  shall  be 
tried  by  writ  of  triaU  and  to  name  the  place  of 
trial,  and  that  such  writ  of  trial  shall  issue  ac- 
cordingly ;  and  thereupon  the  further  proceed- 
iu^  in  the  action  shall  be  such,  as  if  the  debt 
or  damages  claimed  did  not  exceed  twenty 
pounds:  Provided  always,  that  such  order 
shall  not  affect  the  costs  of  the  action  incurred 
i)efore  such  application. 

41.  That  atee  of  sixpence,  and  no  more,  shall 
be  paid,  in  every  action  commenced  as  aforesaid, 
to  the  officer  of  the  court  on  issuing  the  writ 
uf  summons,  writ  of  trial,  writ  of  iubpctna  ad 
feiiificandum,  and  writ  of  execution,  and  on  the 
entry  of  judgment  or  issue ;  and  that  no  fee 
whatever  shidl  be  paid  in  any  such  action  to 
the  masters  or  officers  of  the  superior  courts 
upon  or  in  respect  of  any  taxation  of  costs 
iu  any  action  commenced  by  the  process  in  the 
wanner  provided  by  this  act. 

42.  That  a  fee  of  five  shillings,  and  no  more, 
shall  be  paid  by  the  plaintiff  to  the  sheriff,  or 
his  under-sheriff,  on  lodging  the  writ  of  trial, 
and  twenty. shillings  on  the  completion  of  the 
trial  thereof.  Which  fees  are  to  cover  all  charges 
'or  jury,  court  fees,  bailiffs,  criers,  and  so  forth. 

43.  That  the  three  Senior  Masters  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and 
^chequer  shall,  two  calendar  months  at  least 
before  this  act  shall  come  into  operation,  settle 
a  scale  of  fees  to  be  paid  to  the  attorneys  or 
parties  in  person,  in  actions  commenced  and 
prosecuted  by  the  process  and  in  the  manner 
proTided  by  this  act,  which  scale  being  sub- 


mitted to  her  Majesty's  Judges  of  the  Superior 
Courts  of  Common  Law,,  and  allowed  and 
signed  by  them,  or  any  five  of  them,  shall  re- 
gulate the  taxation  of  costs  in  such  action^ 
both  as  between  parties  and  as  between  attor- 
ney and  client. 

44.  That  the  judges  of  the  Superior  Courts 
of  Common  Law,  or  any  eight  of  them,  the 
three  chiefs  being  of  the  number,  shall  have 
power  from  time  to  time,  by  rules  of  court,  to 
alter  the  practice  and  forms  of  procedure  in 
actions  commenced  and  prosecuted  under  this 
act:  Provided  always,  that  every  such  rule 
shall  be  laid  before  the  Secretary  of  State  for 
the  home  department,  and  before  the  houses 
of  parliament,  if  then  sitting,  within  one  cal- 
endar month  from  the  making  of  such  rule,  or 
if  parliainent  be  not  then  sitting,  within  one 
calendar  month  from  the  commencement  of 
the  session  then  next  following :  and  that  no 
such  role  shall  have  any  force  or  effect  in  anv 
respect  to  alter  the  provisions  of  this  act  until 
the  expiration  of  six  w  eeks  from  the  time  of 
submitting  such  rule  to  parliament,  nor  until 
notification  that  the  same  is  in  force  shall  have 
been  given  by  written  notice,  posted  op  in  the. 
offices  of  the  masters  of  the  superior  courts  of 
common  law  respectively. 

45.  That  no  plea  of  the  general  issue  by 
statute  shall  in  any  case  be  aflowed  in  any  ac- 
tion commenced  and  prosecuted  under  this 
act,  any  statute  or  law  now  in  force  to  the 
contrai7  thereof  notwithstanding. 

46.  Proceedings  mav  be  carried  on  between, 
the  10th  of  August  and  24th  of  October. 

47.  Interpretation  clause. 
AQr,  Act  may  be  repealed,  &c. 


■CCIiBSIASTICAL  COURTS  BILL. 

This  Bill,  which  was  brought  in  by  the  Lord 
Chancellor  on  the  12th  instant,  has  just  been 
printed.  It  extends  over  fifty-seven  folio- 
pages,  and  we  shall  take  an  early  opportunity 
of  stating  its  substance  and  effect.  For  the 
present  we  may  notice  the  Courts  which  are 
intended  to  be  continued.  They  are  as  follow  r 

1 .  The  ArchbiihopU  Courts  to  be  retained 
in  London  are : — 

The  Arches  Court  of  Canterbury. 
The  Court  of  the  Archbishop  of  Canter- 
bury. 
The  Court  of  the  Master  of  Faculties. 

2.  And  at  York, 
The  Chancery  Court. 

3.  The  Bishop's  Consistory  Courts,  with 
power  to  grant  Probates  and  Administrations, 
and  exercise  contentious  jurisdiction,  are  also 
to  be  continued,  viz. 

Bangor  Carlisle 

Bath  and  Wells  Chester 

Bristol  Chichester 

Canterbury  Durham 
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Ely 

Exeter 

Gloucester 

Hereford 

Licbfield 

Lincoln 

Llandaflf 

Loiidou 

Manchester 

Norwich 
4.  Then  there  are  four  ^rcAdiacona I  Couri% 
to  l»e  preserved,  viz. 
Cornwall 
Leicester 


Oxford 

Peterborough 

Ripon 

Rochester 

St.  Asaph 

St.  David's 

Salisbury 

Winchester 

Worcester 


Nottingham 
Suffolk 


LORD  COTTBNHAM'8  DEBTOR  AMD 
CREDITORS  BILL. 

This  Bill  nouch  reserablea  that  of  last  Sefsion, 
of  which  we  gave  au  analysis,  25  L.  O.  328. 
It  proposes  to  provide,  Ist.  Better  remedies 
for  Judgment  Creditors.  2d.  For  the  Volun- 
tary Cession  of  the  Debtor's  Property.  3d.  For 
a  Compulsory  Session  of  the  Debtor's  Property. 
4th.  To  abolish  arrest  on  final  process ;  and 
5th.  To  abolish  the  Insolvent  Debtor's  Court, 
and  transfer  its  jurisdiciion  to  the  Court  of 
Bankruptcy. 

LORD  Campbell's  law  or  libel  bill. 

This  Bill  proposes  to  enable  defendants  in 
cases  of  prosecution  by  the  Crown,  to  give 
evidence  of  the  truth  of  the  facta  which  are 
alleged  by  ihe  information  to  be  false.  This 
will  apply  either  to  a  libel,  or  to  speaking  se- 
ditious words.  Notice  is  to  be  given  of  the 
intention  to  give  such  evidence;  and  on  the 
part  of  the  prosecution,  evidence  may  be 
given  of  the  falsehood  of  the  libel  or  words. 

LORD    brougham's   LETTERS  PATENT  BILL. 

On  Petition  to  either  House  of  Parliament, 
and  an  inquiry  in  a  committee  of  such  House, 
or  by  evidence  at  the  Bar,  this  bill  is  to  enable 
Her  Majesty  to  grant  an  extension  of  the  pa- 
tent terra,  not  exceeding  fourteen  years,  sub- 
ject  to  the  rules  of  5  &  6  Wm.  4,  c.  83. 


REMOVAL  OF  PAUPERS  AND  PARISH 
APPEALS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
I  BBo  leave  to  offer  a  few  observations  on  the 
letter  of  a  Subscriber  in  your  number  of  the 
lOth  instant,  as  to  the  practical  operation  of 
the  present  law  recfarding  the  removal  of  pau- 
pers and  parish  appeals.    To  what  "  £1  Dora- 


do "  of  magistrates'  clerks  your  corretpondeot 
refers  when  he  speaks  of  the  fees  on  onlers  of 
removal  being  from  15«.  to  .'{0«.  each,  and  there 
being  many  districts  in  which  the  clerks'  fees, 
derived  from  this  source  alone,  amount  to 
2001.  per  annum,  I  know  not.  This  I  know, 
that  no  such  districts  exist  in  these  our  north- 
ern parts,  and  that  one  quaiter  the  amount 
above  stated  would  be  nearer  the  trnth.  In 
the  division  for  which  I  happen  to  act  as  clerk 
to  the  magistrates,  the  Court  of  Quarter  Set- 
sions,  with  more  regard  to  economy  than  the 
efficient  performance  of  the  duties  re()uired, 
have  fixed  the  fees  for  taking  examinations 
and  copies  thereof,  to  serve  orders  of  removal 
and  duplicates,  notices  of  chargeabiliiy  and 
duplicates,  at  6s,  altogether. 

Now,  as  in  consequence  of  the  many  ne^v 
decisions  regarding  orders  of  removal  and 
parochial  law,  it  requires  nearly  as  much 
nicety  and  care  to  prepare  an  examination  aod 
order  of  removal,  as  it  formerly  did  to  try  an 
appeal  at  the  sessions,  it  is  obvious  that  6s.  is 
a  very  inadequate  remuneration,  if  the  magis- 
trate's clerk  is  required  to  take  all  the  pre- 
liminary trouble;  and  it  is  equally  obvious 
that,  without  some  previous  examina'ion  of 
the  pauper  and  witnesses,  a  magistrate's  clerk 
can  hardly  be  expected,  ami<lst  the  bustle  of  a 
petty  sessions,  with  a  score  or  two  of  parlies 
about  him,  to  prepare  an  examination  and 
order  of  removal  in  any  critical  case  which 
fihall  pass  the  ordeal  of  a  sessions'*  counsel  in 
bis  quiet  chamber,  with  all  his  books  and  re- 
ferences al>out  him. 

I  find  no  great  difficulty  in  the  motle  now 
pursued,  nor  does  it  appear  to  roe  that  there 
need  be,  if  the  magistrate's  clerk  and  the  pro- 
fessional adviser  of  the  parochial  authorities 
go  on  amicably  together.  If  the  parish,  wish- 
ing for  an  order  of  removal,  choose  to  give 
some  previous  iutimatiou  of  the  heads  of  their 
case,  and  to  afford  an  opportunity  for  due  cob- 
siileration,  I  am  content  in  ordinary  cases  to 
prepare  their  documents  for  the  ordinary  fee; 
but  in  a  difficult  case,  when  evidence  has  to 
be  collected  at  a  cost  of  two  or  three  days* 
labour,  it  is  surely  too  much  to  expect  the 
magistrate's  clerk  to  do  this  ejf  officio.  If  the 
parish  choose  to  consult  their  own  professional 
adviser,  who  furnishes  the  heads  of  the  exami- 
nations, I  am  content  to  act  upon  them,  exer. 
cising  at  the  same  time  my  own  judgment  ss 
tc»  their  sufficiency.  The  examinations  are 
sketched  out,  and  are  read  carefully  over  to 
the  pauper  and  witnesses,  (after  being  sworn 
before  the  magistrates,)  and  then  the  witnesses 
are  desired  to  alter  or  correct  anv  statements 
they  may  have  made,  if  not  strictly  lu  accmi- 
ance  with  the  truth  on  their  further  recollectino, 
or  to  add  anything  they  may  have  omitted. 
And  the  magistrates  also  ask  any  questiooi 
which  may  occur  to  them,  and  finally  deter- 
mine as  to  the  sufficiency  of  the  etideoce 
before  granting  the  order  of  removal  prayed 
for.  If  your  correspondent  can  suggest  any 
more  satisfactory  plan,  I  shall  be  glad  to  learn. 
A  Subscriber,  and  Magis- 
trate's Clerk, 
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Suggested  improvements  in  Bankruptcy. 


SUGGESTED  IMPROVEMENTS  IN 
BANKRUPTCY  PRACTICE. 


Allow  me  to  suf^fpest  one  or  two  alterations 
in  the  Practice  of  Bankruptcy,  which,  I  think, 
would  be  found  improyements.  It  is  indeed  a 
hardship,  that  the  solicitor  should  lose  the  fees 
on  the  advertisements  : — Fees,  I  apprehend, 
allowed  not  so  much  in  respect  of  the  adver- 
tisements themselves,  but  for  the  i^eneral  work 
of  the  bankruptcy.  It  is  reallv  too  much  that 
the  estate  should  be  chargsa  6«.  8^.  by  a 
copyist,  merely  for  filling  up  a  printed  form, 
not  half  so  troublesome  as  a  creditor's  proof, 
for  which  QOthing  is  allowed.  But  I  submit 
that  all  these  advertisements  mif^ht  be  dis- 
pensed with.  Let  the  bankrupt,  on  his  adjudi- 
cation, furnish  the  solicitor  with  a  list  of  his 
creditors  and  their  residences,  and  let  the 
solicitor  be  allowed  the  circular  charge  (1«.) 
for  writing  each  creditor,  infonning  him  of 
the  adjudication,  the  days  of  meeting,  the  date 
of  fiat,  and  bankrupt's  description.  This  would 
be  a  much  more  eflScient  way  of  giving  the 
necessary  publicity  to  a  bankruptcy,  and  in 
most  cases  a  considerable  saving.  The  adver- 
tisements in  the  Gazette  might  be  cheaper 
under  the  old  postage  system,  and  I  dare  say 
economy  originated  the  plan.  What  is  more 
absurd  than  advertising  an  audit  meeting? 
We  are  not  allowed  iu  this  district  (the  New- 
castle-upon-Tyne) for  advertising  it  in  local 
papers,  and  as  no  newspaper  abstract  of  the 
Gazette  contains  these  meetings,  creditors 
never  know  of  their  bein^  helu.  Even  the 
solicitor  and  creditors'  assignees  receive  no- 
tice from  the  messenger,  who  gets  for  each 
notice  6#.  Sd.  As  therefore  the  creditors  ac- 
tually receive  no  notice  whatever,  no  earthly 
advantage  is  gained  by  all  the  expense,  but  by 
the  messenger.  The  scale  for  advertising  in 
the  Gazette  is  bv  no  means  lif{ht,  and  the 
charges  connected  with  the  advertisements  are 
a  conspicuous  item  in  the  costs  of  working  a 
ilat, — the  more  so,  that  the  solicitor's  share  is 
now  80  small.  I  submit  that  the  twenty-one 
days  notice  of  an  audit  is  useless,  and  it  very 
often  delays  the  dividend  that  time.  Aupther 
inconvenience  is,  the  order  that  an  audit  and 
dividend  shall  not  take  place  on  the  same  day. 
The  object  of  this  I  cannot  divine.  No  time 
is  got  for  calculation,  because  it  cannot  be 
made  until  the  whole  amount  of  debt  proved  is 
known,  and  that  cannot  be  ascertained  until 
the  dividend  on  the  next  day.  This  order,  of 
course,  causes  additional,  and  I  think  unneces- 
sary travelling  expenses,  and  wastes  double 
time  in  travelling.  The  fea  do  not  pay  a 
solicitor  for  being  absent  two  consecutive  days. 
A  great  benefit  would  be  obtained  by  an  order 
for  the  business  of  the  Courts  to  be|pn  at  an 
earlier  hour,  say  nine  o'clock  in  the  morning, 
so  that  the  time  spent  in  travelling  might 
come  out  of  that  part  of  the  day  not  usually 
devoted  to  professional  labour. 

An  injustice  is  done  to  a  trader  debtor  sum- 
moned. This  summons  shouM  be  heard  pri- 
vately.   A  hearing  in  open  Court  is  a  fatal 


blow  to  the  credit  of  the  unfortunate  debtor, 
and  often  creates  insolvency.  The  costs  of  in- 
rolment  might  be  saved:  it  is  tueless  now. 
when  the  proceedings  are  filed  in  Court.  Each 
district  Court  should  have  a  seal,  and  copies 
authenticated  by  that  seal  should  be  evidence. 
Solicitors  should  be  allowed  for  roakiag  ex- 
tracts from  the  proceedings  for  their  owo 
guidance.  The  functionary  who  enjoys  a  mo- 
nopoly, being  paid  by  the  folio,  makes  a  faU 
copy  of  every  document  filed,  letters  of  attor- 
ney, affidavits  of  execution,  proofs  of  debt,  &c., 
all  of  little  or  no  use,  but  which  most  be  paid 
for.  These  copies  necessarily  vary  in  expense. 
The  payments  in  common  small  bankruptcies 
often  exceed  $L 

Another  evil  is,  that  when  poor  debtors  to 
the  estate  are  applied  to,  which  is  always  by  a 
kind  of  threatening  letter,  and  which  being 
new  is  the  more  terrifying,  in  case  of  diapute, 
they  are  most  unfairly  compelled  either  to 
travel  to  the  official  assignee,  or  employ  some 
person  to  write,  and  a  complicated  transaction 
can  rarely  t)e  satisfactorily  explained  by  letter. 

The  declaration  of  insolvency,  filed  as  an 
act  of  bankruptcy,  mif^ht  be  filed  in  the  dis- 
trict Courts,  and  notoriety,  the  end  of  filiof , 
would  be  much  better  answered.  When  an 
immediate  act  of  bankruptcy  is  wanted,  an 
assignment  is  the  speediest.  A  declaraiioD 
filed  in  the  district  Court  would,  in  maoy 
cases,  be  still  more  expeditious.  Every  thia^ 
should  be  done  to  make  the  jurisdiction  and 
business  of  the  district  Courts  as  extensive  aod 
independent  as  postiible.  It  is  the  only  way  of 
making  them  worth  their  expense.  Why  might 
not  the  fiai  be  issued  out  of  tliem  ?  I'he  ap- 
pellate junsdiciion  of  the  Court  of  Review 
would  correct  any  errors  they  mi^ht  make. 
All  the  Lord  Chancellor  does  in  ihia  is  purely 
ministerial,  and  these  Courts  might  just  as 
well  be  his  deputies  as  the  Masters  in  Chan- 
cery. 

But  the  most  exceptionable  part  of  the  pre- 
sent system  is  the  10/.  paid  for  the  fisL 
The  petitioning  creditor's  bill  of  costs  seldom 
exceeds  36^  This  10/.  outlay  is  a  heavy  item. 
Indeed,  where  there  is  a  doubt  of  sustunianf 
the  fiat,  or  of  realizing  sufficient  assets  to  pay 
the  costs  of  same,  this  comparatively  lai^e 
sum  out  of  pocket  is  a  great  check  oa  its  isaa- 
ing.  It  is  an  unreasonable  ami  'excessive  tax 
on  small  bankruptcies,  and  on  the  bankrupt^ 
for  it  lessens  his  chance  of  receiving  an  allow- 
ance. It  is  a.  sale  of  justice — an  opprestire 
sale,  for  the  price  is  not  regulated  by  the 
quantity  of  the  article  purchased.  It  is  unfair 
and  unjust  on  country  fiats,  because  it  wat 
imposed  to  pay  the  expense  of  building  the 
Courts  of  Bankruptcy  in  Basinghall  Street, 
and  country  creditors*  can  derive  no  visible 
benefit  from  these  town  Courts  having  a  local 
name  and  habitation.  It  is  quite  enough  that 
an  estate  should  bear  the  co«ts  of  administer, 
ing  it, — too  bad  thai  creditors  and  bankrupt 
should  pay  a  premium  for  being  allowed  to 
divide  it,  when  the  mode  of  division  is  not  is 
dispute.  If  the  imposition  of  this  10/.  be  fair, 
why,  in  common  honesty,  it  ought  to  be  in- 
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creued  and  charged  until  every  town  where  a 
districi  Court  sits  be  oroamented  by  a  splendid 
Court-hoase. 

I  hope  thta  tax  w31  not  fo  unnoticed  in  the 
discussion  (evidently  coming)  of  the  system, 
and  I  would  urge  upon  the  profession  the  im- 
portance of  endeavouring,  through  those  mem- 
bers of  parliament  connected  with  the  law,  to 
get  rid  of  it,  being  an  outlay  inconvenient,  and 
a  hindrance  of  business,  injurious  to  themselves, 
and  the  creditors,  and  bankrupts  generally. 
If  the  tax  must  be  raised,  let  an  equivalent 
deduction  be  made  from  the  salaries  of  the 
deputy  registrars.  The  duties  of  these  officials 
are  not  half  so  laborious  as  those  of  the  soli- 
dturs,  nor  are  their  responsibilities  so  gredt. 
A  solicitor  attending  Court  for  a  whole  day^  is 
allowed  a  guinea.  At  this  ratit,  these  salaries 
would  be  about  320/.  each ;  and  when  it  is  cou- 
iidered  that  many  of  them  are  of  neither  branch 
of  the  profession,  having  therefore  invested  no 
cajutal, — as  I  may  term  the  expenses  of  a  legal 
edacation,  and  the  stamps  on  articles,  admis- 
sion, and  certificate, — itlis  obvious  that  a  reduc- 
tion to  400/.  would  neither  be  injudicious  nor 
unwarrantable.  The  general  charge  for  let- 
ters, &c.,  should,  at  least,  be  two  guineas.  In 
the  v«ry  smallest  bankruptcies,  there  is  an 
infinity  of  attendances  upon,  and  correspon- 
dence with  creditors,  each  of  whom  often  must 
have  a  history  of  the  proceedings,  besides 
statements  how  matters  are  at  intervals,  and 
this  no  aoiicitor  is  discourteous  enough  to 
refuse,  which  the  framers  of  the  scale  of  costs 
have  never  experienced,  and  which  they  have 
not  properly  estimated.  R. 


SBLECTIONS 
FROM  CORRESPONDENCE. 

ALPHABETICAL  LIST  OF  WILLS,  &C. 

To  the  Editor  of  the  Legal  Odserver, 
Sir. 

The  formation  of  a  list  of  the  wills  and  ad- 
roinbtrations  at  the  Commons,  dictionar^'teite, 
is  a  measure  of  the  utmost  importance,  and 
would  save  much  time  and  la()our  to  the  pro- 
fession. I  wish  the  Metropolitan  Law  Society 
would  take  the  matter  up,  and  it  would  be 
effected,  despite  the  subalterns  in  theoffice,  who 
pretend  that  it  is  impossible  to  do  so,  which  is 
directly  contrary  to  the  fact. 

It  strikes  me  that  a  strong  appeal  from  the 
Law  Society  to  the  Archbishop  of  Canterburv, 
to  act  on  his  own  judgment  in  the  matter,  would 
be  successfuL 

A. 


THI  BXAMINATION. 

Sir, 
I  uusT  confess  that  the  letter  of  "Adoles- 
cens,"  appearing  in  your  Number  of  the  13th 
ultimo,  has  occasioned  me  no  small  degree  of 
surprise,  and  I  cannot  refrain  from  malting  a 
very  short  comment  thereon. 

Your  correspondent  says  "  that  he  has  only 
the  few  hours  of  an  evening  capable  of  being 
turned  to  any  good  account,"  *'  that  he  is  fully 
convinced  that  a  knowledge  of  the  ancient  lan- 


guages, is  a  sine  i/ua  non  to  making  the  com. 
plete  lawyer,"  and  that,  in  consequence  of  this 
conviction,  "he  devotes  no  inconsiderable 
portion  of  those  few  hours  to  their  acquire- 
ment." 

'  "  Adolescens"  will  probably  excuse  a  solicitor 
of  some  standing  in  the  profession,  when  he  re- 
marks that  it  is  his  belief  that  no  such  know- 
ledge is  necessary,  nor  can,  even  by  possibility, 
prove  useful,  however  the  possession  of  it 
may  tend  to  gild  the  more  solid  acquirements 
of  the  lawyer. 

I  would  not  willingly  abandon  my  meaning 
to  misinterpretation,  and  will  therefore  proceed 
in  explanation.  I  am  ready  to  admit  that  a 
competent  knowledge  of  the  Latin  tongue, 
is,  and  must  always  prove,  pre-eminently  useful 
to  the  lawyer :  add  to  this,  a  thorough  know- 
ledge of  the  French  language,  and  its  ancient 
Norman  dialect,  and  you  have  expressed  all 
the  really  necessary  and  useful  knowledge 
(presupposing  a  thorough  and  well-grounded 
acquaintance  with  the  vernacular)  that  the 
legal  practitioner  can  possibly  reouire ;  and 
more  than  this,  would,  m  my  bumble  opinion, 
be  worse  than  useless,  as  tending 
"  The  mind  to  'cumber 
With  useless  lumber." 

It  is  a  pity  that  any  young  man  should  de- 
vote more  time  than  is  absolutely  necessary  to 
the  acquisition  of  knowledge,  which  cannot 
prove  of  much  (if  any),  practical  utility,  and 
the  principal  object  in  the  acquirement  of 
which  is  to  assist  in  theoretical  and  abstruse 
researches,  such  as  are  mueh  more  fitted  for 
the  divine  and  methapbysiciao,  than  the  lawyer. 

I  believe,  also,  that  "Adolescens"  may 
take  it  for  granted,  that  the  "  toughness  "  oi 
the  examinations  will  not  be  found  to  have  any 
reference  to  the  time  consumed  in  acquiring 
*'  a  knowledge  of  the  ancient  lani{uages." 

I  trust  that  I  shall  not  »tand  accused  of  any 
acerbity  of  manner  in  tliis  letter,  believing,  as 
I  do,  that  much  misapprehension  may  exist 
in  many  youthful  minds  on  the  subject  in 
question. 

A  Solicitor,  and  Old  Sdbscriiikb. 

STATUTE  OF  LIMITATIONS. 

€an  any  of  your  readers  refer  me  to  a  case 
decided  as  to  when  the  Statute  of  Limitations 
commences  to  run  against  a  promissory  note, 
p&yable  on  demand  with  interest,  and  upon 
which  no  demand  has  actually  been  made. 

E,  C. 


SUPBKIOR  COURTS, 
lortr  CtanccRiir. 

[Reported  hy  W.  Finnblly,  Esq.,  ffarrister  ai  Law.] 
LUNATIC. — ^ALIEN.— JURISDICTION. 

The  Lord  Chancellor's  jurisdiction  in  lunacy, 
derived  by  special  warrant  f^om  the  Crown, 
extends  to  alien  fanatics  residing  in  Eng- 
land. 
There  were  two  petitions  in  this  matter,  one 
presented  by  the  Hon.  Margaret  Dutton,  sister 
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of  Lord  Sherboroe,  prayinf(  that  a  commlsaion 
of  lunacy  tni^bt  be  is/ued  to  inc^uire  into  the 
stale  of  iciiiidof  her  neice,  tlie  Princess  Bdria- 
tinski;  the  second  was  presented  by  Prince 
B<iria(in»ki»  of  Russia,  now  in  England,  pray- 
ing that  the  princess,  who  is  his  half-sister, 
might  be  delivered  up  to  liim  to  be  conducted 
to  Russia,  or  in  case  the  Lord  Chancellor 
should  issue  a  commission  a^inst  her,  that  tlie 
conduct  aud  carriage  of  it  might  be  given  to 
this  petitiouer.  It  appeared  that  Prince  John 
Bariatinski,  of  Russia,  who  died  in  the  year 
1825,  married  the  Hon.  Frances  Button,  in 
1806,  who  died  at  Altona,  in  1807,  after  hav- 
ing given  birth  to  the  princess,  the  subject  of 
the  petitions,  and  that  shortly  afterwards  the 
father  sent  the  child  to  her  maternal  relations 
in  England,  where  she  has  resided  ever  since. 
]n  the  year  1829,  she  shewed  decided  symp- 
toms of  an  unsound  mind ;  and  from  that  time 
she  has  been  kept  under  restraint,  under  tha 
supervision  of  her  aunt,  the  petitioner ;  and  at 
present  she  occupies  a  house  in  Highbury 
rark,  under  the  special  care  of  a  lady,  who 
had  been  fur  many  years  governess  in  Lord 
Sherborne's  family.  In  the  course  of  last 
year  the  Prince  Bariatinski,  who  is  the  son  of 
Prince  John,  by  u  second  marriage,  came  to 
this  country  and  claimed  the  Princess,  but 
Lord  Sherborne  and  Miss  Dutton  refused  to 
give  her. 

The  Solicitor  General  in  support  of  tba 
Hon.  Miss  Dutton's  petition,  in  opening  the 
statement  of  the  facts,  said,  this  was  a  case  of 
admitted  lunacy,  but  he  understood  that  a 
question  would  be  raised  as  to  the  jurisdiction 
of  the  f^rd  Chancellor  over  an  alien.  It  was  not 
clear  that  the  princess  was  an  alien :  no  doubt 
she  was  an  alien  born,  being  the  child  of  a 
foreign  prince ;  but  her  father  sent  her,  shortly 
after  her  birth,  to  this  country,  and  his  corres- 
pondence  on  that  occasion  with  the  maternal 
relations  of  the  princess,  implied,  if  it  did  not 
express,  an  intention  that  she  should  remain 
permanently  in  this  country.  He  died  in 
1825,  without  having  ever  claimed  her.  She 
was  educated  in  this  country,  in  the  religion  of 
her  relations  here,  and  she  elected  her  domicile 
by  continuing  to  reside  here.  The  prince, 
her  brother,  conceived  that  he  was  entitled  to 
claim  her  as  a  Russian  subject,  and  to  exercise 
some  species  of  control  over  her,  bv  right  of 
his  being  the  head  of  his  family,  but  though  he 
may  possess  such  right  iu  Russia,  which  was 
not  very  clear,  he  had  no  such  power  in  Eng- 
land. All  persons  residing  in  England,  are 
subject  to  the  laws  of  England  during  their 
residence,  and  the  prerogative  of  the  Crown 
exercised  by  the  Lord  Chancellor,  in  matters 
of  lunacy,  extended  to  them  for  their  protec- 
tion. The  question  of  derivative  jurisdiction 
was  amply  discussed  in  the  House  of  Lords 
last  session,  iu  the  case  of  Beatiie  v.  Johnstone,^ 
where  it  was  held,  that  a  child  of  Scotch  pa- 
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rents  deceased,  who  was  Tmng  with  relatiou 
in  England,  was  properly  made  a  wmrd  of  the 
Court  of  Chancery.  It  was  equally  necestary 
that  the  Lord  CAaare/Zor'^  jurisdiction  ib  lunacy 
should  be  interposed  for  the  protection  of  this 
lady  and  of  her  property. 

Sir  Charles  fFetherell  urged  other  argu- 
ments, and  Mr.  fFalpMe  also,  ob  the  same 
side. 

Mr.  Siuari,  with  whom  was  Mr.  9Fa1ford^ 
opposed  the  petition,  and  urged  the  praj^er  of 
the  cro^s  petition  of  Prince  Bariatinski.  It 
was  certain,  from  the  correspondence  set  forth 
in  the  affidavits  supporting  the  petition^  that 
the  father  of  the  princess,  a  short  time  before 
bis  death,  expressed  an  intention  of  taking  her 
to  Ru8«ui,  where,  on  account  of  his  rank  ami 
large  possessions,  he  thought  she  would  coo- 
tract  a  more  eligible  marriage  than  she  cooid 
have  in  England ;  and  with  that  view  he  de* 
manded  of  the  maternal  relationa  an  exact 
statement  of  the  amount  of  her  fortune.  His 
object  was  defeated  by  his  death  in  1826.  It 
appearefl,  therefore,  that  her  father  did  not 
intend  to  make  England  the  place  of  her  domi- 
cile }  and  at  the  time  when  she  came  of  age, 
and  might  chose  a  domicile  for  herself,  ia 
1828  or  IS29,  she  showed  decided  symptoms 
of  insanity,  and  an  incapability  of  making  sucli 
choice.  It  further  appeared  from  the  affidavit 
of  a  relation,  that  in  1830,  after  her  admitted 
insanity,  she  made  a  will  bequeathing!:  the  whole 
of  her  property,  amounting  to  40,000/.,  to  the 
Hon.  Miss  Dutton,  the  petitioner  for  the 
commission,  for  life,  and  after  her  decease  to 
other  members  of  Lord  Sherborne's  family  ; 
so  if  a  commission  was  to  be  issued,  there  was 
strong  ground  for  contesting  the  carriage  of  it, 
with  a  view  to  a  proper  inquiry,  in 'order  to  fix 
precisely  the  commencement  of  the  insanity, 
with  reference  to  that  will.  But  Prince  Baiis- 
tinski  submitted  that  his  sister,  being  an  alien, 
was  not  within  theLord  Chancellor's  jurisdictioo 
in  lunacy;  and  no  precedent  was  shewn  for  the 
issue  of  a  commission  in  such  a  case.  The 
Prince  states  that  the  Princess  is  entitled  to 
property  of  large  amount  in  Russia,  under  the 
apportionment  of  it  made  by  their  father  before 
his  death.  And  as  a  reason  for  his  not  cominir 
sooner  to  claim  his  sister,  he  states  that  hs  did 
not  attain  his  age  until  1836,  and  that  beitur 
in  the  suite  of  one  of  the  Grand  Dukes  until 
last  year,  he  was  not  at  liberty  to  come  lo 
England  sooner.  He  also  complained  of  the 
treatment  to  which  his  sister  was  subjected  in 
her  present  residence  at  Highbury,  as  being 
prejudicial  to  her  comforts,  and  not  likely  to 
promote  the  recovery  of  her  faculties ;  snd  if 
he  was  not  to  be  at  liberty  to  take  her  to  Russis, 
he  nrayed  to  be  allowed  to  visit  her,  in  compsny 
with  Dr.  Southey. 

The  Lord  Chancellor,  without  hearing  the 
Solicitor  General  in  reply,  said,  the  insanitt  in 
this  case  was  admitted  on  both  sides,  and  be 
had  himself  no  doubt  of  his  power  to  issue  the 
commission.  He  was  aware  that  au  objection 
to  the  jurisdiction  would  be  made,  and  be 
therefore  directed  a  search  to  be  made  in  the 
Office  of  Lunacy,  where,  although  no  registry 
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WIS  kept  of  alien  lanatics,  a  \Ui  of  names  was 
presented  to  him,  some  of  which  ron^t,  in  til 
reasonable  presumption,  have  been  the  names 
of  aliens.  The  object  of  a  commission  was  to 
throw  a  protection  ofer  the  person  and  pro- 
perty of  the  insane  person*  and  to  that  pro- 
tection foreijrnera  residinf(  in  this  country 
tvere  as  much  entitled,  and  as  much  in  need 
of  such  protection,  as  subjects.  He  would 
therefore  issue  the  commission,  and  in i rust 
the  carria^  of  it  to  Miss  Duttori,  tlie  peti- 
tioner, with  leave  to  tha  Prince  Barjatinski  to 
attend  the  execution  of  the  commission  by  his 
counsel  and  aj^ents,  and  t^  cross-examine  the 
petitioner's  witnesses,  and  produce  witnesses 
of  hts  own,  as  he  may  be  advised. 

In  re  the  Princest  Bariaiinski,  at  Lincoln's 
Inn,  2l8t  of  December,  1843. 


[Reported  by  SamveJs  Miller,  Esq.,  BarrUter-ai' 

Law.] 

PRACTICB. — CROMS    BILL. — BXLAROIKO    PUB- 
LICATION. 

Vhere  a  cross  stiii  is  nt  issue,  and  ttiinesses 
are  aboui  to  be  eJMtmined,  ihe  Court  wiU 
enlarge  publication  in  the  original  suit,  so 
as  to  admit  of  the  dispositions  being  com' 
pleted  in  the  cross  suit,  provided  due  dili' 
gence  has  been  used  in  the  protecutlon  of  it. 

This  was  a  motion  to  discharge  an  order 
made  by  Master  Brougham,  enlarging  publi- 
cation till  the  end  of  Easter  Term  next.  The 
suit  was  instituted  for  arranging  the  accounts 
of  a  partnership  which  formerly  subsisted 
between  the  plamtiff  and  defendant,  and  tbe 
nri^inal  bill  was  filed  on  the  22d  of  November, 
1841,  the  answer  to  which  was  put  in  on  the 
22d  of  January  following.  On  the  10th  of 
January,  1842,  a  supplemental  bill  was  filed, 
tbe  answer  to  which  was  put  in  on  the  11th  of 
March,  1842,  and  on  the  22d  of  July,  1842,  a 
further  answer  to  the  same  bill  was  filed.  In 
iMarch,  1842,  a  cross  bill  was  filed  by  tbe  de- 
fendant in  the  original  suit,  against  the  plaintiff 
in  the  same  suit,  the  answer  to  which  was  put 
iu  on  the  4th  of  September,  1842.  Replica- 
was  filed  in  the  original  cause,  on  the  22d  of 
April,  1843,  and  in  the  cross  canse,  on  the  13th 
of  January,  1844.  On  the  16th  of  September, 
1843,  the  defendant  in  the  original  canse  called 
upon  tbe  plaintiff  to  join  in  commission,  and 
witnesses  in  that  cause  were  begun  to  be  exa- 
mined in  Michaelmas  Term,  1843 ;  but  publi- 
catiun  was  enlarged,  by  consent,  till  the  last 
day  of  Hilary  Term,  1843,  and  subsequently 
by  the  Master,  till  the  8th  of  February.  On 
the  15th  of  January,  1844,  tbe  plaintiff  in 
the  cross  cause  obtained  an  order  for  a  com- 
mission to  examine  witnesses  in  that  suit ;  and 
in  order  that  the  depositions  iu  the  original  suit 
might  not  be  published  till  those  in  the  cross 
suit  were  completed,  the  plaintiff  in  the  latter 
had  obtained  an  order  from  the  Master  to  en- 
large publication  in  the  original  suit  until  the 


end  of  Easter  Term.    This  order  it  was  now 
sought  to  set  aside. 

Turner  and  Freeling,  in  support  of  the 
motion,  said,  that  the'  effect  of  the  order,  if 
allowed  to  stand,  would  be  to  delay  tbe  hearing 
of  the  cause  till  Michaelmas  Term,  and  the 
only  evidence  upon  %vbich  the  order  had  been 
made  was  an  affidavit  of  the  defendant's  soli- 
licitor,  in  %vhich  he  stated  that  the  cross  suit 
was  at  issue ;  that  a  commission  had  been  ob- 
tained for  the  examination  of  witness'es ;  and 
that  the  application  was  not  made  for  delay, 
but  to  facilitate  the  hearing  of  the  original 
suit.  In  2  Danl.  569,  it  was  stated,  that  where 
a  cross  bill  is  filed  before  the  original  suit  is 
proceeded  in,  and  the  defendant  to  the  cross 
suit  (who  is  the  plaintiff  in  the  original  suit) 
has  not  put  in  his  answer  to  the  cross  bill,  the 
plaintiff  in  the  cross  suit  may  have  publication 
enlarged  in  the  original  suit,  till  a  fortnight 
after  the  answer  to  the  cross  bill  shall  have 
come  in.  Tbe  fortnight  in  this  case  had  long 
since  expired,  aud  there  was  no  pretence, 
therefore,  for  any  further  delay.  They  cited 
also  Coates  v.  Pearson,  4  Mad. 

Kindenley,  contrh,  said,  that  although  the 
suits  related  to  ilie  same  matter.^,  yet  there 
were  certain  matters  of  detail  connected  with 
the  accounts  which  were  not  admitted  in  the 
cross  cause,  aud  respecting  which,  it  %vaa 
therefore,  necessary  to  go  into  evidence.  It 
was  very  desirable  that  the  depositions  in  the 
original  cause  should  not  be  published  till  after 
the  witnesses  bad  been  examined  in  tbe  cross 
cause,  and  the  Master  had  allowed  the  shortest 
possible  time. 

The  Master  of  the  Rolls  said,  the  two  suits 
appeared  to  relate  to  the  same  subject,  and  the 
question  was  whether  it  was  not  necessary  fur 
the  purposes  of  justice,  as  well  as  to  protect 
the  plaimilT's  interest,  that  publication  should 
be  enlarged.  Care  should  be  taken  to  prevent 
the  plaintiff  from  being  unnecessarily  delayed ; 
but  this  is  not  likely  to  be  the  case  with  a  con- 
current examination  of  witnesses-  It  did  not 
appear,  however,  that  the  Master  had*  before 
him  the  information  necessary  to  warrant  the 
order,  and  the  motion  must  therefore  stand 
over,  in  order  that  the  Court  might  be  informed 
upon  this  point. 

[Terms  were  afterwards  arranged  between 
the  parties,  by  which  it  was  agreed  that  publi- 
cation should  be  enlarged  for  six  weeks,  tbe 
defendant  undertaking  to  issue  his  commission 
in  the  cross  cause  returnable  immediately,  the 
plaintiff  also  agreeing  to  join  in  commission 
immediately,  and  take  short  notice.  The  de- 
fendant to  have  liberty  to  apply  ai;aioif  neces- 
sary, and  tbe  plaintiff  to  be  at  liberty  to  set 
down  his  cause  in  the  meantime.] 

Kindersley  mentioned  a  case  of  Robley  t. 
Brooke,  before  the  f^,  C.  of  England^  several 
years  ago,  in  which  his  Honor  allowed  publi- 
cation to  be  enlarged  in  the  original  suit, 
although  the  cross  bill  was  nut  filed  till  a  year 
after  the  filing  of  the  original  bill ;  but  the 
Master  of  the  Rolls  said,  he  did  not  think  he 
should  go  tl^at  length. 

Millersh  v.  Marshall,  Feb.  8,  1844. 
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Gire  CfianttUar  al  englanH. 


[Reported  by  Samuel  Milubr,  Esq,  BarriHer 
ntLaw,] 

PRIORITY  OF  CREDITOR  DEVISER  IN  THE  DIS- 
TRIBUTION or  ASSETS. 

A  devisee  in  trust  is  entitled  to  retain  a  debt 
due  to  him  from  the  testator,  in  priority 
over  the  other  creditors,  by  analogy  to  the 
rule  which  gives  the  same  priority  to  ese- 
cutors,  and  if  the  produce  of  the  estate 
have  been  paid  into  Court,  an  order  will  be 
made  for  payment  out  of  the  funds  in  Court 
of  the  amount  of  such  debt. 
The  bill  in  thta  case  had  been  filed  by  the 
plaintiff  on  behalf  of  himseiraod  all  other  the 
creditors  of  the  testator  in  the  pleadings  named, 
and  the  usual  order  having  been  made  for  the 
administration  of  the  estate,  under  which  the 
master  bad  made  his  report  as  to  the  debts  and 
assets,  the  cause  now  came  on  for  further  di- 
rections.   Part  of  the  testator's  property  con- 
sisted of  real  estate,  which  had  been  devised  in 
trust  for  sale,  and  a  sale  having  taken  place 
under  the  order  of  the  Court,  and  the  produce 
having  been  paid  in  the  name  of  the  Account- 
ant General  to  the  credit  of  the  cause,  a  ques- 
tion arose  whether  one  of  the  devisees  in  trust 
was  entitled  to  be  paid  out  of  such  produce,  a 
debt  due  to  him  from  the  testator  before  any 
other  of  the  debts  were  paid. 

Campbell  for  the  devisee,  cited  Loomes  v.  Stot- 
herd,  1  Sim.  &  Stu.  458,  and  Langton  v.  Higgs, 
6  Sim.  228.  In  the  former  case  a  bill  was  filed 
for  the  purpose  of  having  certain  specialty  debts 
paid  out  of  the  real  and  personal  assets  of  the  tes- 
ator,  and  a  question  having  arisen  whether  the 
defendant  who  was  devisee  and  executrix,  was 
entitled  to  retain  a  debt  due  to  her  from  the  tes> 
tator's  estate ;  the  Fiee  Chancellor  said,  "  at 
Common  Law,  an  heir  could  retain  for  his 
own  specialty  debt:  and  so  a  devisee  under  the 
statute  must  have  the  same  ri^ht  as  an  heir. 
An  'executor  may  retain  his  own  debt,  or  the 
debt  of  his  trustee ;  and  if  devisee  be  also  exe- 
cutor  of  a  deceased  trustee  he  may  first  retain 
for  his  own  debt,  and  next  for  the  debt  of  his 
testator."  In  Langton  v.  ffiggs,  the  question 
was  whether  an  administratrix,  having  paid  the 
money  into  Court  which  she  had  received  on 
account  of  the  testator's  estate,  had  divested 
herself  of  the  right  which  she  formerly  had  to 
retain  a  debt  due  to  her  from  the  testator,  and 
it  was  determined  she  had  not. 

The  Fice  Chancellor  said  he  should  follow 
the  principle  adopted  in  the  cases  cited,  and 
order  payment  of  the  debt  in  this  case  to  the 
devisee. 
Hall  V.  Macdonald,  Jan.  19th,  1843. 

^ice  CDf^anrellor  SSff(j|ram. 

[Reported  by  3,11.  CoOKE,  Esq.,  Barriiter  at  Law,^ 

CONSTRUCTION    OF    WILLS   ACT.— 1     ViCT. 
C.  26. — LAPSE. 

Testator  devised  his  retil  and  personal  estate 
in  separate  portions  to  his  three  sons,  one 
of  whom  died  before  his  father,  leaving  a 


widow  enciente,  to  whom  by  his  will,  ir 
devised  his  real  and  personal  estate. 
Held,  thai  the  devise  tpoh  effect  in  the  same 
manner  as  it  would  have  dene,  had  the 
son  survived  the  testator,  tsnd  that  the  le. 
gatee  had  a  testamentary  power  ever  the 
share  devised  to  him,  under  the  statute 
1  Fict,c.26. 
Robert  Johnson,  by  his  will,  dated  in  Jtnu* 
ary,  1842,  devised  one  portion  of  his  esute  to 
his  son  Michael  Payne  Johnson  in  fee.    He 
gave  two  other  portions  to  the  plaintiffs,  his 
sons,  Henry  and  Edmund  Johnson.    He  direc- 
ted that  his  personal  estate  should  be  equally 
divided   ainoagst    the  three    sons.      iVlicha<>l 
Payne  died  in  July  1842,  leaving  bis  widow 
enciente,  with  a  daughter  Frances  P.  Johnson, 
who,  with  her  mother,  was  a  party  to  this  soil. 
The  father,   Robert  Johnson,  died  in  Ausrust 
1842.     His  son  M.  P.  Johnson,  by  his  will  da- 
ted in  July  1841,  devised  to  his  widow  bis  real 
and  personal  estate.     He  afterwards,  by  a  codi- 
sil  dated  6th  July,  1842,  revoked  a  portion  of 
the  gift  to  his  wife,  namely,  his  book  debts, 
which  he  gave  to  his  executors  for  the  payment 
of  legacies.     The  question  was  whether  tbe 
share  devised  to  Michael  Payne  Johnson,  pass- 
ed by  his  will  to  the  widow  and  daughter,  not- 
withstanding  the  death  in  the  testator's  life 
time.     By  the  Wills  Act,  1  Vict.  c.  26,  s.  3,  it 
IS  provided  that  the  power  of  devising  real  and 
personal  estates  shall  extend  to  all  contingent, 
executory,  or  other  future  interests,  whether 
the  testator  may  or  may  not  be  ascertained  as 
the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  become  vested,  and  whe- 
ther he  may  be  entitled  thereto  under  the  in- 
struments  by  which  the  same  respectively  were 
created,  or  under  any  disposition  thereof  liv 
deed  or  will ;  &c.,  and  also  to  such  of  the 
same  estates,  interest,  and  rights  respectively, 
and  other  real  and  personal  estate  as  the  tes- 
tator may  be  entitled  to  at  the  time  of  hii 
death,  notwithstanding  that  he  may  become 
entitled  to  the  same  subsequently  to  the  exe- 
cution of  his  will."    The  24th  provides  that 
every  will  shall  be  construed  to  speak  and 
take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will. 
"  The  32d  provides  for  the  cases  in  which  de- 
vises of  estates  tail  shall  not  elapse ;  and  the 
d3d  enacts,  "that  where  any  person  being  a 
a  child  or  other  issue  of  the  testator  to  whom 
any  estate  shall  be  devised  or  bequeathed  for 
any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in 
the  life  time  of  Ae  testator  leaving  i:isue,  and 
any  issue  of  such  person  shall  be  living  at  the 
time  of  the  death  of  such  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the 

Mr.  RoupelUnd  Mr.  Rolt,  for  the  plaintiffs, 
the  testator's  sons  and  representatives,  Henry 
and  Bdmund  Johnson. 

Wr.  fFalher  and  Mr.  fFdd,  for  the  widow 
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and  executor  of  Michael  P.  Juhn«on,  Bub- 
mitted  that  the  portion  became  to  all  intents 
and  purposes  the  property  of  their  testator. 
The  act  did  not  require  that  the  issue  shouJd 
be  liviDf^ :  ihe  words  of  the  section  negatived 
anv  such  construction. 

Mr.  K>  Parker  and  Mr.  Bacon  for  the  infant 
Frances  P.  Johnson,  who  took»  as  they  con- 
tended, by  substitution.  As  the  bequest  is  di- 
rected, by  the  Statute  of  Wills,  to  take  effect 
as  thouir'h  the  death  of  tlie  le^tee  had  hap- 
pened after  the  testator's  decease,  it  most  take 
effect  in  favour  of  the  legatees'  is^ue. 

Fice  CA«rjicW/«r.— Independently  of  the 
point  raised  upon  the  3d  and  24th  sections,  I 
do  not  think  it  possible  to  raise  a  question 
upon  the  construction  of  the  act.  If  you  take 
the  words  of  the  act,  independently  of  the  con- 
sequences, and  distinguish  theu,  they  will  not 
be  found  so  unreasonable  as  to  raise  a  doubt 
about  their  primh  facie  effect.  It  is  probable 
thai  a  father  may  mean  to  give  to  each 
of  his  children  who  may  survive  him,  or  who, 
dyioi;  in  his  life  time,  may  leave  a  family  alive 
at  his  (the  testator's  death)  :  that  is,  if  any  of 
bis  children  leaves  a  family  to  provide  for,  he 
fsives  such  child  the  power  of  regulating  be- 
tween the  members  of  his  family,  what  they 
should  take,  just  as  he  would  have  done,  had 
iuch  child  survived  him.  That  is  a  rational 
and  probable  purpose,  so  that  the  mere  fact  of 
a  child  dying  in  his  life  lirne^  shall  not  prevent 
hi  in  from  regulatinur  the  mode  in  which 
his  children  should  take.  The  words  are 
"  that  the  devise  shall  not  lapse."  If  the 
section  had  stopped  there,  it  might  have  been 
open  to  argument  what  was  its  meaiiing,  al- 
though, if  it  is  not  to  lapse,  the  plain  meuoing 
seems  to  be  that  it  is  to  take  effect.  If  it  had 
stopped  there,  I  should  have  said  that  it  was 
ohvidu^Iy  intended  to  carry  out  the  intention 
which  1  have  supposed.  But  it  goes  on  to  say 
that  the  bequest  shall  take  effect :  what  that 
Hat,  the  legislature  has  declared  by  affirma- 
tively expressing  what  was  meant  by  the  enact- 
ment that  the  devise  should  not  lapse,  because 
it  savs  that  the  intention  of  the  testator  himself 
(hall  take  effect  in  the  same  manner  as  though 
be  had  died  immediately  after  the  death  of  the 
testator.  It  comes  to  this  then,  that  this  be- 
quest itself  to  the  sou  is  to  take  effect,  as  if  the 
son  had  died  afterwards. 

The  next  question  is  as  to  the  consequences 
of  thi5,  which  are  the  same  as  if  the  law  was 
to  he  applied  to  a  case,  where^  independently 
of  this  act,  a  person  to  whom  the  estate  de- 
voUed,  does  happen  to  die  immediately  after 
the  death  of  the  other,  and  the  testameiitary 
power  would  attach,  subject  to  a  question  which 
u  Tdiied  in  argument  upon  the  24th  clause, 
whether  that  clause,  stating  that  it  shall  ope- 
rate from  his  own  death,  will  operate  upon 
property  which  he  acquires  in  this  wav ;  and 
which  again  depends  upon  this,  whether  the 
property  described  in  the  3rd  clause  of  the 
act  IS  property  upon  which  it  will  attach. 

The  argument  then  proceeded  upon  the  3d 
and  24th  clauses  of  the  act,  upon  which  hia 
Honour  took  time  to  consider  hu  judgment. 


Nov«  13.  yice  Chntteellor, — I  stated  my 
opinion  at  the  conclushm  of  the  argument  of 
this  case  to  be  that,  upon  the  construction  of 
the  33d  section  of  the  Wills  Act,  taken  alone, 
a  legatee  within  that  section  would  take  the 
same  provision  under  his  father's  will,  and  the 
same  powers  as  incident  to  his  property,  as  he 
would  have  done  had  he  actually  survived  the 
testator,  and  that  it  was  not  intended  the 
issue  of  the  legatee  should  take  the  bequest 
independently  of  him.  The  existence  of  the 
issue  appears  to  me  to  have  been  the  motive  of 
the  provisions  of  the  legislature^  but  not  the 
object.  It  was  argued  that  if  thb  proposition 
were  correct,  yet  in  other  respects  it  was  in- 
correct, so  far  as  it  |j[ave  the  legatee  a  testa- 
mentary power  over  his  legacy.  In  support  of 
this  argument  it  was  said,  that  the  3a  section 
of  the  act  empowered  parties  to  dispose  by 
will  of  such  interests  as  they  had  at  the  time 
of  their  natural  death,  but  it  could  not  be  con- 
strued to  extend  to  property  which  did  not 
accrue  to  them  until  after  their  natural  death. 
Without  admitting  that  the  words  of  the  3d 
section,  taken  alone^  do  not  sufficiently  describe 
a  future  accruing  interest  like  that  under  con« 
sideration,  I  think,  upon  the  construction  of 
the  whole  act,  a  testamentary  power  over  the 
estate  was  given  to  the  legatee.  The  3d  and 
24th  sections  make  the  will  speak  from  the 
death  of  the  testator ;  and  the  33d,  under  the 
circumstances  contemplated  by  that  section, 
in  effect  says,  that  the  child  of  the  testator, 
shall  be  taken  to  have  died  upon  a  day  later 
than  his  natural  death.  Being  of  opinion  that 
the  intention  of  the  32d  section  is  that  which 
I  have  before  expressed,  I  have  no  doubt  of 
the  propriety  of  extending  the  fiction  intro- 
duced by  the  32d  section  to  other  clauses  of 
the  act.  It  occurred  to  me  during  the  argu- 
ment, that  the  construction  which  I  ought  to 
put  upon  the  act  might  be  affected  by  the  case 
of  Daniel  v.  Dudley ^  1  Phillimorc'240,  and 
Palin  v.  HilUy  I  My.  &  K.  471,  and  cases  of 
that  class.  Thev  are  cases  in  which  a  testator, 
has  in  terms  declared  that  a  legacy  given  by 
his  will  in  case  of  the  death  of  the  legatee, 
shall  go  to  the  executors  and  administrators, 
or  to  the  personal  representatives  of  that 
legatee.  So  that,  in  a  sense,  he  had  provided 
against  a  lapse.  On  referring  to  the  cases, 
however,  it  appears  to  me  that  the  Court  has 
gone  entirely  upon  the  probability  of  an  inten-. 
tion  to  be  attributed  to  the  testator,  where,  in 
terms,  he  has  given  the  legacy,  in  the  events 
I  have  supposed,  not  to  a  party  himself,  but 
to  the  representative  of  that  party,  and  not,  as 
in  this  case,  where  the  legacy  is  expressly 
saved  to  the  party  himself.  I  thought  it  right 
to  see  those  cases,  that  it  might  not  be  sup- 
posed I  had  overlooked  them.  I  think  that  he 
meant  that,  for  all  purposes,  the  fiction  intro- 
duced by  the  .'i3d  section,  as  to  the  time  of  the 
party's  death,  was  intended  to  apply  to  all 
oases  of  testamentary  disposition.  In  strict- 
ness I  have  no  right  to  decide  the  question, 
for  whether  it  will  go  to  the  next  of  kin  or  to 
others,  it  must  go  in  the  first  instance  to  the 
executor  of  the  party,  and  I  am  not  now  to 
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distribate  the  testator's  projWfCf  mtf I  the  fund 
has  been  secured.  Tbt  wfiole  estate  pays  the 
costs. 

%^ohn§m  V.  Johneon^ — Westmmster,  Nov.  8th 
Md  I3ib,  1843. 


(Before  the  four  Judj^es.) 

iRepor ted  hy  J OHS  Hambrton,  Esq.,  Barr titer  at 

LawJ] 

SUFFICIKNCT  OF  6EIZURB  BT  8RSRIFF 
UNDER  Fl.  FA. 

Seizure  of  goodz  by  a  theriff  under  a  writ  of 
fieri  facias  it  valid  without  (ouMng  or 
tnkmff  poiSfSiion  of  the  ^oods. 

When  a  sheriff  tnyg^  in  the  pretence  of  the 
person  irho  has  the  goods,  "  /  have  a  writ, — 
you  must  consid'^r  the  omnibus  in  the  cus- 
tody of  the  sheriff  of  Middlesex^  and  you 
take  it  (ff  the  premises  at  your  peril  :*^ 
Held,  this  was  a  good  seizure  by  the 
sheriff 

This  was  an  accioo  of  trover  for  an  omnibus. 
Plea,  Not  possessed.  Verdict  for  the  plaintifi. 
The  case  was  tried  at  the  Siitinj^s  after  last 
Term.  The  omnibus  was  in  the  hands  of  the 
defendant,  who  had  done  some  repairs  to  it. 
The  owner  had  become  insolvent,  and  the 
plaintiff  claimed  under  a  bill  of  sale  from  the 
sheriff.  The  omnibus,  whil:<t  on  the  premises 
of  the  defendHDt,  was  seized  b)  the  sheriff  of 
Middlesex  under  a  writ  of  ^ri  facias.  The 
seizure  was  made  by  a  sheriff's  officer  goint^  on 
the  premises  of  the  defendant  where  the  omni- 
bus was,  and  sax  ing  to  the  defendant,  *'  I  have 
a  writ, — you  must  consider  the  omnibus  in  the 
custody  of  the  sheriff  of  Middlesex,  and  yjju 
take  it  otf  the  premises  at  your  own  peril." 

Mr.  Kelly,  in  applying  for  a  rule  to  shew 
cause  why  there  should  not  be  a  verdict  for  the 
defendant  on  the  plea  of  not  possessed,  on 
several  grounds,  contended  that  there  had  not 
been  a  sufficient  seizure  of  the  omnibus  by  the 
sheriff.  There  must  be  manual  possession  by 
the  sheriff,  or  something  equivalent  to  it.  The 
sheriff  never  takes  possession  of  the  omnibus, 
but  merely  tells  the  defendant  that  he  must 
consider  ii  in  the  custody  of  the  sheriff  of  Mid- 
dletex.  In  the  case  of  Genner  v.  Sparkes^-  it 
was  decided  that  no  arrest  can  be  made  without 
actually  touching  the  person.  In  that  case  the 
bailiff  went  to  the  defendant  in  his  yard,  and 
being  at  some  distance,  told  him  he  had  a  war- 
rant, and  said  he  arrested  him.  The  Court 
held  there  had  been  no  arrest.  In  Buller's 
Nisi  Piius,^  it  is  laid  down  that  bare  words  will 
not  make  an  arrest ;  but  if  the  bailiff  touch  the 
person  it  is  an  arrest. 

Per  Curiam, — Anything  which  distinctly  in- 
timates that  the  officer  has  done  that  which  he 
intends  to  be  a  seizure,  is  sufficient  to  make  a 
seizure.  Rule  refused. 

Balls  V.  Pitt,  H.  T.  1844.    Q.  B.  F.  J. 


ikwttvCi  Seurt)  ^rsrtCet  Court. 

[Reported  hy  Z,  H.  WOOLRYCH,  Esq.,  Barruter 
at  LawJ] 
COURT    OF    RKQUK8T8    ACT. —  COSTS. — ^SCfl- 
0K8T10N  ON  THE  ROLL. — FINAL  JUD61CBNT. 

tf^here  a  cause  was  tried  npon  the  23d  Ja- 
nuary fin  term),  and  costs  were  tased,  and 
final  judgment  was  signed  on  the  26/A 
January^  an  application  on  the  same  dity 
to  enter  a  suggestion  on  the  rvU  to 
deprive  a  plaintiff  of  costs  under  a  Court 
of  Requests*  Act  is  not  too  late, 

Addison  had  obtained  a  rule  on  behalf  of  the 
defendant  to  enter  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  costs  under  the  Cuurt 
of  Requests'  Act  for  the  Soakes  of  Buliog- 
broke,  &c.,  in  the  county  of  Lincoln  (47  0.  3, 
c.  78),  on  the  ground  that  the  demand  fur 
which  the  action  was  brought  did  not  exceed 
5/.,  and  that  the  defendant  was  liable  to  le 
summoned  to  such  Court.  The  cause  was 
tried  before  the  sheriff  of  Middlesex  on  the 
23d  January,  when  there  was  a  verdict  for  the 
plaintiff  for  the  sum  of  21.  2s,  Notice  of  tax- 
ation was  given  on  the  25th  January ;  on  the 
26th  costs  were  taxed,  and  final  Judgment 
was  sifirned,  and  on  the  same  day  the  present 
rule  was  obtained. 

Bar  stow  shewed  cause. — Tlie  defendant  is 
too  late  in  his  application.  A  suggestion  on 
the  roll  to  deprive  a  plaintiff  of  conts,  caimot 
be  entered  after  final  judgment  has  been 
signed ;  Calrert  v.  Everard,^  In  that  case 
Bayley,  J.,  says — "It  seems  to  me  that  the 
application  should  be  made  before  final  judg- 
ment ;  because,  regularly,  there  should  be  a 
suggestion  on  the  roll,  which  can  only  be  ma'Ie 
before  a  judgment  is  entered.**  The  rule  baa 
occasionally  been  relaxed  under  particular  cir- 
cumstances, which  do  not  exist  here.  [Mw7- 
Hams,  J. — If  any  circumstances  could  justify 
a  departure  from  such  a  rule,  it  would  he 
the  surpassing  haste  with  which  the  plaintiff 
has  proceeded  in  the  present  instance.]  Wher* 
the  plaintiff  has  obtained  a  verdict  before  the 
sheriff  in  vacation,  inasmuch  as  liberty  to  enter 
a  suggestion  on  the  roll  can  only  be  granted 
by  the  Court,  they  have  so  far  relaxed  the  rule 
as  to  allow  the  defendant  to  apply  in  the  fol- 
lowing term ;  but  here  the  trial  was  in  term, 
and  no  case  can  be  shewn  where  a  similar 
permission  has  been  granted  after  final  juJi(- 
ment;  the  trial  having  taken  place  in  term, 
the  defe^ant  is  bound  to  apply  immediately; 
he  miglff  have  applied  here  on  the  25th  or 
26th.  The  rule,  though  obtained  on  the  2f>th, 
was  not  served  till  the  27tli,  therefore  clearly 
after  the  costs  were  taxed,  and  final  judgment 
was  signed.  The  case  of  Godson  v.  Lloyd^ 
was  different.  There  the  costs  had  not  been 
taxed.  The  ground  of  the  distinction  is  pointed 
out  in  the  judgment  of  Lord  Abinger,  C.  B. — 
**  The  costs  form  part  of  the  judgment,  which 
must  h-ive  been  taxed  before  judgment  could 
be  signed ;  it  would  therefore  be  absurd  to 
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«sk  to  €nt€r  a  8uef?e»tion  to  deprive  the  plain- 
tiff of  co«U,  for  which  it  appears  by  the  record 
he  has  already  |j:ot  co«t8."  The  decision  in 
the  laat  ca«e  proceeded  on  two  grounds ;  one 
that  the  costs  had  not  been  taxed;  and  the 
other,  that  the  party  had  applied  at  the  earliest 
possible  moment.  Neither  of  them  exiuts  here. 

j4ilfiiion  in  support  of  the  rule.  This  case 
15  within  Godson  v.  LUyH,  which  determines 
that  where  a  party  applies  as  early  as  possible, 
the  application  will  be  granted,  notwiihstand- 
in?  final  judgment  may  have  been  signed. 
Tlie  present  defendant  has  done  so.  He  re- 
sides at  Louth,  and  the  venue  is  in  Middle* 
sex,  and  the  dates  shew  that  he  could  not  have 
come  earlier.  The  arsmment  on  the  other 
side  would  render  the  Court  of  Requests  Act 
a  nullity.  The  reasons  urged  against  the  no- 
tice would  equally  apply  to  a  motion  for  a 
new  trial;  and  with  respect  to  th«t,  it  is 
well  known  that  a  party  has  four  days  ex- 
elusive  of  the  return  day  of  the  writ  of  trial,  to 
move  in.  The  cases  cited  in  Jervis,  N  R.  p. 430, 
viz.  Johneon  v.  Beale,  Exch.  T.T.  1839,  MS., 
Pyke  V.  Glendinninff,^  and  BadHlep  v.  Other,^ 
decide  that  although  no  application  has  been 
made  to  the  sheriff*  &c.  to  stay  the  sijfning  of 
judement,  and  judgment  has  been  siifued  and 
execution  issued  in  vacation,  the  defendant 
may  apply  to  the  Court  in  the  following  term 
to  have  a  suj^KCsttoa  entered  on  the  roll,  un- 
der a  Court  of  RequesU  Act.  If  so,  the  fact 
that  the  trial  here  has  taken  place  in  term,  can 
make  no  difference  in  principle.  The  above 
cases  shew  that  the  same  rule  does  and  ougrht 
to  apply  to  a  motion  to  enter  a  su^^gestion  on 
the  record,  and  for  a  new  trial;  that  is,  that  a 
party  shall  have  four  days  in  which  to  impeach 
a  verdict,  whatever  may  be  the  ground  on 
which  he  seeks  to  do  so. 

fFUUams^  J.— I  think  the  analogy  between  a 
motion  for  a  new  trial  and  for  entering  a  sug- 
gestion  on  the  record,  for  the  purpose  of  de- 
priving  a  plaintiff  of  costs,  sufficiently  stronar 
to  justify  me  in  makin^r  this  rule  absolute,  and 
1  am  not  the  less  disposed  to  do  so  when  I 
consider  the  remarkable  rapidity  of  the  plain- 
tiff's proceedings.  The  whole  drama  has  been, 
so  to  say,  compressed  into  an  atom  of  time. 

Rule  absolute. 

Gurrati  v.  Bubinffion,  Q.  B.  P.  C.  H,  T. 
1844. 

eaurtat  ertt^tqutr. 

[RfpMUdby  A.  P.  HoaLBSTONE,  Esq.,  Barrister 
at  Law.] 
AOREBMENT  FOR  LEASE.— STAMPd. 

Jn  ad  valorem  at  amp  it  the  proper  stamp  on 
an  agreement  for  a  Imse,  where  the  pre- 
miam  on  insurance  of  the  premiset  by  the 
landlorrf,  h  to  he  added  to  the  rent  reserved, 

li  is  incumbent  on  the  party  uhjecting  to  the 
sufficiency  of  a  stamp  on  an  agreement, 
trhich  is  properly  stamped  on  the  face  of  it, 
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to  shew,  by  reasonable  evidence,  that  it  is 
insufficient. 

Peacock  shewed  cause  against  a  rule  for  a 
nonsuit  which  had  been  srranted,  on  the  ground 
of  the  admission  in  evidence  of  Rn  agreement 
for  a  lease,  to  %vhich  an  insufficient  stamp  had 
been  put.  The  action  was  for  the  use  and 
occupation  of  certain  premises,  the  eridence  to 
support  which,  was  the  agreement  on  which 
the  question  arose.  This  agreement  was 
stamped  with  a  30s.  stamp,  wliich  is  »  sof- 
ficieutatamp  for  any  agreement  where  the  rent 
is  under  100/.,  the  rent  here  being  50/. ;  but  it 
was  objected  that,  because  there  was  a  covenant 
that  the  party  should  insure  the  premises,  and 
that  the  premium  of  insurance  should  he  added 
to  the  rent,  therefore  this  was  a  leai^e  coming 
within  another  class  of  leases  described  in  the 
schedule  to  the  statute,  vi2.  "leases  of  any 
kind,  not  otherwise  charged."  He  submitted 
that,  nnlefS  evidence  were  given  to  shew  that 
the  premium  of  insurance,  when  added  to  the 
rent  reserved,  would  have  made  the  rent 
exceed  100/.  per  annum,  that  the  stamp  was 
sufficient.  If  this  were  merely  a  covenant  to 
insure  on  the  part  of  the  tenant,  it  is  quite 
clear  the  stamp  would  be  sufficient.  Suppose 
this  had  been  a  case  where  the  rent,  instead  of 
being  50/.  had  been  600/.,  with  a  similar  covr* 
nant,  how  then  could  it  be  said  that  it  fell 
within  the  description  of  a  lease  not  otherwise 
charged?  If  so,  the  stamp  would  only  be 
1/.  15«.  instead  of  the  ad  valorem  statnp. 

Petersdorjff,  contrh.^-The  effect  of  this  con- 
tract is  to  create  a  positive  rent,  with  an  un- 
certain condition  annexed.  There  is  no  kind 
of  premium  more  uncertain  or  more  fleeting 
than  premiums  of  insurance;  some  offices 
charge  one  price,  and  some  another.  If  th% 
house  insured  is  next  door  to  one  In  which  a 
hazardous  trade  is  carried  on,  there  is  then  an 
augmented  premium.  The  point  was,  whether 
the  Court  could  say,  on  perusing  this  agree- 
ment, that  it  was  an  agreement  fur  a  specific 
rent  only.  [Lord  Abinger,  C.  B. — The  ques- 
tion is,  upon  whom  was  it  incumbent  to  shew 
that  the  amount  did  not  exceed  100/.  ?]  The 
Judge  mutft  look  at  the  document,  in  order  to 
ascertain  whether  it  is  admissible.  [Ahlerson, 
B. — There  is  no  evidence  given.  Who  is  the 
person  to  give  evidence,  he  who  objects  to  the 
document  being  received,  or  he  who  proposes 
its  being  received  ?  He  who  objects  to  its  being 
received,  should  shew  that  it  is  improperly 
stamped;  at  common  law  it  is  receivable]. 
Where,  upon  the  face  of  the  document,  it  is 
sufficiently  stamped,  there  it  is  incumbent  on 
the  party  who  seeks  to  impeach  it,  to  offer 
evidence,  but  where,  on  the  face  of  the  docu- 
ment, it  is  not  sufficiently  stamped^  then  it  is 
not  incumbent  on  him  to  flo  so.  He  then  cited 
Mounsey  v.  Stevenson,  7  B,  &  C.  403  ;  Clayton 
V.  Burtenshaw,  5  B.  &  C.  14  ;  Cotter  v.  Cow- 
ling, 7  Bioj?.  456. 

Lord  Abinger,  C.  B. — In  my  opinion,  it 
does  not  appear  clear  that  the  Atauip  is  not 
sufficient.  The  ad  valorem  stamp  for  50/.  is 
admitted,  primd  facie,  to  be  the  proper  stamp, 
unless  there  is  some  uncertain  rent.    It  there 
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be  aa  uncertain  rent  which  is  capable  of  valu- 
ation, yon  ought  to  ascertain  the  addition  to 
ihe  rent,  in  order  to  see  wheiher  the  stamp  is 
sufficient,  because  if  it  be  less  than  100/.  it 
would  require  no  additional  stamp ;  if  more, 
it  would.  There  are  two  objections  to  treating 
this  as  an  additional  rent;  one  is,  that  the 
landlord  may  never  insure  at  all.  Suppose  he 
bad  never  insured,  and  afterwards  a  question 
arose  which  required  the  production  of  the 
lease  as  evidence,  could  jrou  say,  if  it  was  proved 
that  the  landlord  never  insured  at  all,  that  this 
covenant  would  make  the  lease  liable  to  the 
larger  stamp  ?  On  the  other  hand,  supposing 
he  did  insure,  it  is  open  to  the  party  to  shew 
that  this  uncertain  rent  would  not  exceed  100/. 
per  annum.  It  lies  on  the  party  objecting  to 
shew  that  it  would  exceed  that  amount.  In 
the  case  of  an  agreement,  where  the  subject 
matter  is  above  20/.,  if  it  is  uncertain  on  the 
face  of  the  agreement  what  is  the  amount, 
the  party  who  objects  to  the  agreement  is  the 
party  to  shew  that  the  value  exceeds  20/. :  that 
is  the  ordinary  practice.  You  ought  to  have 
shewn  that  the  premium  of  insurance,  and  the 
additional  rent,  would  come  to  100/.,  that,  you 
have  not  shewn. 

Parke,  B— The  case  referred  to  by  my  Lord, 
if  the  case  of  The  King  v.  The  Inhnbitantt  of 
Enderbj,  2  B.  &  A.  206,  where  the  Court  held 
that  it  lay  on  the  party  impeaching  the  instru- 
ment,  to  shew  that  the  subject-matter  of  the 
agreement  was  of  the  value  of  20/.  It  seems 
to'  me,  that  the  same  reasoning  applies  in  this 
case.  Here,  the  rent  clearly  amounts  to  more 
than  20/.,  and  it  is  incumbent  on  the  party 
who  says  that  it  amounts  to  more  than  100/., 
to  shew  by  reasonable  evidence,  such  to  be  the 
fact.    This  is,  primd/acie,  a  correct  stamp. 

Jlderson,  B.—This  roust  be  treated  as  a 
lease  carrying  an  ad  valorem  stamp,  and  the 
dO#.  stamp  is  sufficient,  unless  it  is  shewn  that 
the  rent  exceeds  100/.  Rule  discharged. 

mUon  V.  Smith,  H.  T.,  Jan.  llih,  1844. 

PARLIAMENTARY  INTELLIGENCE. 


Snuitfe  of  Hartrtf. 

BILLS  IN  PR00RK88. 

Actions  for  Gaming  Penalties. 

[Passed.]  Duke  of  Rich'nond. 

Penalties  on  Horse-racing,  &c.,  repeal. 

[For  2d  reading]       Duke  of  Richmond. 
Law  of  Libel  Amendment. 

[In  Select  Committee.]    Lord  CampbeU. 
Offences  at  Sea. 

[For  3d  reading.] 
Creditors  and  Debtors. 

[For  2d  reading.]  Lord  Cottenham. 

Ecclesiastical  Courts. 

[For  2ud  reading.]  Lord  Chancellor. 

Law  of  Patents. 

[For  2d  reading.]  Lord  Brougham. 

PRIVATB  BILLS. 

Petitions  for  private  bills  arc  not  to  he  re- 
ceived  after  Toes  ay,  2d  April ;  nor  any  report 


from  the  Judges  thereon  after  Taesday  4th 
June. 

ftotule  of  Commoiitf. 

BILLS  IN  PROGRSSa. 

Small  Debt  Courts.  Mr.  Jervis. 

[For  2d  reading.] 
fmproving  Proceedings  in  Superior  Courts. 

[For  2d  reading  J  Mr.  Jervis. 

Actions  for  Gaming  Penalties. 

[In  Committee.] 
Offences  at  Sea.  Sir  James  Graham. 

[Passed.] 
Poor  Law  Amendment.  Sir  James  Graham. 

[For  2d  reading.] 
County  Coroners.  Mr.  Pakington. 

[In  Committee.] 
Inclosure  of  Commons.  Lord  Worsley. 

Appeals  to  the  Court  of  Arches. 

Mr.  Elphiostone. 
Jurisdiction  in  suits  relating  to  Marriage  and 

Divorce.  Mr.  Elphinstone. 

Mr.  Watson's  motion  for  a  select  committee 
on  Compentatiom,  has  been  deferred  till  after 
Easter. 


THE  EDITOR'S  LETTER  BOX. 


Wb  shall  probably  commence  oar  improved 
publication  on  Saturday,  9th  March ;  and  as  we 
stated  last  week,  the  Legal  Observer  will  be 
enlarged  to  a  sheet  and  a  half  each  number, 
and  the  monthly  supplements  and  doable  num- 
bers discontinued.  By  this  new  arrangetoeat 
the  work  may  be  received  weekly  bj  the  post 
in  all  parts  of  the  country.  It  will  still  be  sent 
in  the  booksellers'  parcels  where  an  early  de- 
livery is  not  reqnired,  and  the  monthly  parti 
will  also  he  continued.  Subscribers  desiring 
to  receive  their  numbers,  by  post,  will  please  to 
order  '•  the  country  edition." 

Our  enlarged  space  will  enable  os  to  pub- 
lish a  new  series  of  dissertations  on  several 
important  sabjei't^  of  law  and  practice. 

Several  new  books  which  we  have  received 
bhall  he  considered  at  the  first  opportunity. 

The  law  bills  not  included  in  the  present  or 
former  numbers  shall  he  given  in  due  time  for 
consideration,  with  such  observations  as  their 
respective  merits  or  £^-merits  may  require. 

The  parliamentary  returns  relating  to  the 
courts  of  law  and  equity  shall  also  be  speedily 
laid  before  our  readers. 

The  subject  of  the  rights  of  foreigners  in 
France  has  been  considered,  and  we  shall  call 
the  attention  of  our  readers  to  the  defective 
state  of  the  law  in  that  respect  in  an  early 
number. 

The  defects  of  the  Insolvent  Debtor's  Act 
shall  be  noticed  as  early  as  practicable. 

The  hours  of  attendance  at  the  Registrai^' 
and  other  Chancery  offices  have  not  escaped 
attention. 

The  several  taxation  cases,  under  the  Attor- 
neys  and  Solicitors'  Act,  shall  be  reported  ss 
early  as  possible. 


STJbi^  ifcrgal  ^hwv\^n\ 
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'Quod  magUad  nos 


Pcrtinct,  ct  nescire  malum  est,  agiumus." 


HORAT. 


REMARKABLE  TRIALS. 

DAN1BL  O'CONNBLL,  B8Q.  AND  OTHERS  FOR 
C0N8PJRACT. 

\5th  Jumtitry  to  \2th  February,  1844. 
VTe  have  been  accnstomed  to  notice  all  the 
remarkable  trials  which  have  occurred  during 
the  last  thirteen  yeari»  and  niuet  therefore  put 
on  record  tlte  recent  trial  at  Dublin  of  Mr. 
O'Coonell  and  oibera  for  conspiracy.  The 
length  and  number  of  the  speeches  of  counsel, 
and  the  vast  mass  of  evidence  adduced  during 
an  invtsligation  which  lasted  four  weeka^  ren- 
der it  iropossible  to  do  more  than  state  the 
priofipal  points^  and  these  we  shall  principally 
select  for  their  legal>  rather  than  political, 
bearing.  As  the  most  unexceptionable  course, 
we  shall  avail  ourselves  of  the  summing  up  of 
the  Lord  Chief  Justice* 

From  the  importance  of  the  case,  a  **  Trial 
at  Bar"  lyas  appointed,  and  it  came  on  before 
Lord  Chief  Justice  Pennefather,  Mr.  Justice 
Burton,  Mr.  Justice  Cramptoo,  and  Mr.  Jus- 
tice Perrio.  The  trial  commenced  on  Monday, 
the  16th  January,  and  terminated  on  Saturday, 
the  10th ;  but  the  verdict  was  not  finally  de- 
livered till  Monday,  the  12th  February. 

The  accused  parties  or  "  traversers,"  were 
Daniel  O'Connell,  John  O'Connell,  Thomas 
Steele,  Thomas  Matthew  Ray,  Charles  Gavin 
Duffy,  Thomas  Tierney,  John  Gray,  and 
Richard  Barrett. 

TOL.  XXTU.— KO  833. 


The  Chief  Ju9tkey  in  commencing  his  charge 
to  the  jury,  said,  that  with  all  his  learned 
brethren  of  the  bench  there  was  a  concurrence 
of  opinion  upon  the  subject-matter  which  he 
sliould  have  to  lay  before  them  ;  and  after 
some  observations  on  the  importance  of  the 
case,  proceeded  to  state  the  purport  of  the 
indictment: — 

The  first  count  was  for  conspiring  to  raise 
and  create  discontent  and  disatfection  amongst 
the  Queen's  sui)ject8,  and  to  excite  them  to 
hatred  and  unlawful  opposition  to  the  govern- 
ment  and  constitution  of  the  land.  The  se- 
cond count  was  fur  conspiracy  to  stir  up  jea- 
lousies amongst  the  Queen's  subjects,  and  to 
premote  ill- will  to  other  subjects  of  the  Queen, 
especially  with  regard  to  Ireland  against  Eng- 
land. The  third  count  was  to  excite  disaffec- 
tion in  the  army.  The  fourth  was  to  collect 
unlawful  assemblages  in  large  numbers  in  Ire- 
land, in  order  to  obtain  a  change  in  the  laws 
and  constitution  by  intimidation  and  the  de- 
monstration of  force.  The  fifth  was,  to  bring 
the  courts  of  justice,  as  established  by  law, 
into  disrepute,  and  uith  the  intention  to  induce 
the  subjects  of  her  Majesty  to  submit  their 
disputes  to  other  tribunals,  and  to  induce  the 
Queen's  subjects  to  withdraw  the  settlement 
of  their  disputes  from  the  tribunals  bv  law 
established,  and'  to  resort  to  other  modes  of 
adjudication.  What  he  had  stated  to  ihem 
was  contained  in  the  indictment,  which  con- 
sisted of  eleven  counts. 

It  was  a  conceded  fact  in  this  case  that,  the 
indictment  upon  which  the  traversers  were 
brought  to  trial,  and  to  which  they  had  pleaded, 
consisted  only  of  an  offence  of  one  nature,—  it 
was  an  indictment  for  a  conspiracy,  and  for 
nothing  else.  There  was  no  indictment  against 
any  of  the  traversers  for  a  libel;  there  was  no 
indictment  against  any  of  them  for  seditiiion, 
or  any  other  unconnected  or  separate  breach 
of  the  law.    They  were,  one  and  all,  united  in 
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the  cb&r^e  of  conaplracy,  of  which  no  indivi- 
dual could  be  by  law  convicted,  unless  it  was 
proved  to  the  satisfaction  of  the  jury  that  he 
had  been  acting  in  concert  with  some  other 
person  or  persons.  An  individual  of  himself 
could  not,  per  ie,  he  found  guilty,  unless  he 
joined  somebody  else  to  commit  the  crime 
of  conspiracy.  Hemigbt  be  guilty  of  any  one 
of  a  numerous  other  clasd  of  offences  of  which 
men  were  daily  guilty;  but  for  the  convic- 
tion of  any  one  or  more  persons  for  a  conspi- 
racy, the  law  required  that  a  jury  should  be 
satisfied  that  there  was  a  concert  between  them, 
either  for  the  purpose  of  doing  an  illegal  act, 
or  else  for  the  purpose  of  doing  or  causing  to 
be  done  an  act  legal  in  itself,  but  to  be  brought 
about  by  illegal  means.  Now,  he  took  that  to 
be  the  definition  of  conspiracy,  which,  accord- 
ing to  the  law,  he  could  not  only  safely,  but 
which  he  thought  he  was  bound  to  put  to  them. 
They  would  see  that  in  that  definition  he  did 
not  include,  as  a  component  part  of  the  crime 
of  conspiracy,  either  the  existence  of  treach- 
ery, as  was  insisted  on  by  Mr.  Fitzgibbon,  on 
the  first  day  of  his  address,  nor  the  existence 
of  secrecy,  which  he  insisted  upon  on  the  se- 
cond day,  and  which  was  afterwards  reiterated 
and  repeated  hy  Mr.  O'Connell,  the  traverser, 
when  be  addressed  them,  as  he  was  entitled  to 
do,  in  his  own  defence,  and  stated  his  case  to 
them.  In  his  opinion,  and  in  the  upiuiun  of 
the  Court,  it  was  a  mistake  in  law  to  say  that, 
in  order  to  establish  a  conspiracy,  it  was  neces- 
sary for  the  Crown  or  prosecutor  to  prove  the 
existence  of  either  treachery  or  secrecy.  He 
did  not  mean  to  say  that  treachery  and  secrecy 
did  not  often  concur  in  various  conspiracies, 
but  be  denied  altogether  that  it  was  the  law  of 
this  country  that  the  existence  of  one  or  either 
of  su<fh  ingredients  should  be  proved,  in  order 
to  constitute  the  crime  of  conspiracy. 

A  g:reat  many  authorities  had  been  cited  by 
Mr.  Fitzgibbon,  in  the  course  of  his  argument, 
both  O'A  the  first  day,  when  he  insisted  on  the 
existence  of  treachery,  and,  on  the  second  day, 
when  he  insisted  also,  or  perhaps  in  the  alter- 
native, on  th«  existence  of  secrecy.  He  had 
looked  into  these  authorities  —  and  he  was 
bound  to  say,  that,  in  his  judgment,  and  in  the 
opinion  of  the  Court,  there  was  not  one  of 
them  which  supported  the  proposition  for 
whicli  they  were  cited — namely,  that  in  order 
to  substantiate  a  charge  of  conspiracy  either 
treachery  or  secrecy  was  necessary.  The  case 
in  which  the  rule  was  originally  reported  in  1 
Adol.  &  Ellis,  750— Lord  Denman  not  only  did 
not  lay  down  that  rule  as  a  thing  obiter  dictum, 
and  unsupported  by  the  opinions  of  other  jud- 
ges, but  he  actually  stated  the  rule  judicially, 
as  the  very  foundation  of  his  judgment.  It 
was  given,  in  fact,  in  the  most  deliberate  man- 
ner ;  and,  so  far  from  being  unsustained  by  the 
opinions  of  other  judges,  the  other  judges 
sitting  in  the  Court  of  Queen's  Bench  all  con- 
curred, not  only  in  the  judgment  which  he  had 
given,  but  also  in  repeating  in  precise  terms 
the  rule  which  his  Lordship  laid  du\«n,  and  in 
adopting  it  as  the  basis  of  their  judgments  like- 
wise. The  same  cnrcumstance  happened  in  se- 
veral other  cases^  in  which  it  became  necessary 


to  consider  the  law  of  conspiracy,  and  judicial 
opinions  were  pronounced  from  the  bench, 
severally  and  seriatim,  by  each  individual 
judge,  in  which  they  one  and  all  respectively 
concurred  in  the  justice  of  the  rule,  and  gave 
their  judgments  according  to  that  common 
opinion.  The  same  rule,  he  believed,  was  laid 
down  before  Lord  DenmanU  time  by  the  late 
Lord  Chief  Justice  of  this  country  in  the  case 
of  •*  The  Queen  v.  Forbet ; '»  and  the  same 
definition,  in  precisely  the  same  terms,  was 
adopted  on  that  occasion  in  the  Court  of 
Queen's  Bench  in  Ireland.  Moreover,  that 
same  rule  had  been  made  use  of  and  adopted 
by  the  courts  of  law  in  England,  up  to  the  date 
or  the  last  volume  of  the  9th  Carrington  and 
Payne,  in  the  Court  of  Queen's  Bench  in 
Enifland. 

Having  thus  stated  what  the  law  of  conspi- 
racy was,  and  what  it  was  not,  he  thought  it 
right  to  lay  down  a  few  other  rules  by  which 
the  jury  might  hereafter  see  the  proper  bearin<> 
of  the  case.  In  order  to  convict  the  defendants 
or  traversers,  or  any  of  them,  of  the  charge  of 
conspiracy,  it  would  be  necessary  for  the  jury 
to  be  satisfied  that  they  had  such  evidence  be- 
fore them  as  to  arrive  at  a  conscientious  coo- 
elusion  that  the  defendants,  or  some  of  them, 
did  respectively  agree  and  combine  for  on« 
common  object,  or  agree  to  do  an  unlawful  act. 
Another  observation  he  would  make  was, 
that  to  constitute  the  crime  of  conspiracy,  it 
was  not  necessary  that  the  unlawful  thio/f 
agreed  to  be  done  should  be  effected — ^the 
crime  of  conspiracy  was  complete,  althpogh  ia 
point  of  fact  the  criminal  end  was  never  at- 
tained. Another  statement  he  would  make 
was,  that  if  they  were  satisfied  that  an  unlaw- 
ful agreement  bad  taken  place  of  the  nature 
he  had  stated,  either  to  do  an  act  in  itaelf  ua- 
lawful,  or  cause  it  to  be  done  by  unlawful 
means,  though  the  act  per  te  was  not  unlawful, 
yet,  if  they  were  satisfied  that  such  a  crimiDal 
agreement  had  taken  place,  thenceforward  the 
act  of  each  one  associated  in  that  conspiracy  xru 
reciprocal  evidence  against  one  or  all  of  the 
party  as  coudusive  to  the  same  criminal  eD<J, 
though  it  be  not  proved  that  each  and  all  of 
the  several  conspirators  had  either  participated 
in  each  individual  act,  or  although  it  be  not 
proved  that  each  and  every  of  the  several  par* 
ties  charged  with  the  conspiracy  had  hero 
guilty  of  any  particular  act  tending  to  the  com- 
mon end  which  they  all  had  in  view. 

He  would  go  further,  and  lay  down  another 
rule  for  the  jury.  It  was  not  necessary — ^«ad 
he  was  going  to  use  the  language  of  a  very 
eminent  English  judge  in  a  trial  which  took 
place  in  the  year  1837,  who  in  his  charge  to 
the  jury  said  it  was  not  necessary  that  it  should 
be  proved  thut  the  several  parties  charged  with 
the  common  conspiracy  met  together  for  the 
purpose  of  concocting  the  scheme ;  nor  was  it 
necessary  they  shouluhave  originated  it.  The 
very  fact  of  a  meeting  tn  concoct  the  agree* 
ment  was  not  absolutely  necessary  to  be  prorsti 
to  them  ;  it  was  enough  if  they  were  satisfied 
the  defendants  acted  in  concert  on  the  whole 
matter.  If  they  were  satisfied  that  there  wsi 
an  illegal  concert,  then  the  common  sense  sod 
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the  law  of  tbe  ca«c  was,  thai  the  act  waa  that 
ofallthcparticB.  _ 

He  would  lay  down  another  proposition,  and 
they  would  bear  in  mind  that  his  observations 
now  had  reference  more  particularly  to  the  case 
of  ihe  Rev.  Mr.  Tiemey.  It  was  said  tljal  Mr. 
Tierneydid  not  join  the  Repeal  Association  until 
the  3rd  of  October,  1843.  If  a  conspiracy  be  al- 
ready  formed,  and  that  a  person  join  it  after- 
wards, thai  person  is  equally  guilty  as  the  origi- 
nal concoctor  of  that  conspiracy.  He  did  not,  by 
any  means,  wish  to  impugn  the  doctrine  of 
Mr.  Justice  Coleridge,  in  the  general  way  in 
which  be  laid  down  the  law,  but  when  they 
had  to  consider  and  decide  a  question  relative 
to  Mr.  Tlerncy,  who  did  not,  as  it  appeared, 
join  the  Repeial  Association  until  the  3d  of 
October,  they  would  have  to  say  if  he  was  to 
be  visited  with  the  previous  acts  of  the  associ- 
ation. They  would  recollect,  however,  that 
the  charges  for  conspiracy  with  which  the  se- 
veral traversers  were  charged  and  put  on  their 
trial  were,  for  the  most  part,  committed  before 
the  2d  of  October,  and  Mr.  Tierney  did  not 
join  the  asaociation  till  the  3d  of  that  month ; 
and  be  would  put  tbat  question  to  the  jury, 
"did  thai  gentlemen,  at  the  time  he  joined  the 
association,  adopt  the  previous  acts  of  the  as- 
sociation— the  illegal  acts— if  such  things  did 
exist  V*  He  thought  he  might  as  well  make 
those  observations  at  that  part  of  his  address, 
leaving  any  qualification  that  might  be  in  Mr. 
Tierney's  case  to  their  consideratiou. 

Before  going  further,  he  should  read  to  them 
certain  observations,  which  he  would  adopt  as 
his  own,  in  a  case  to  which  the  Court  was  re- 
ferred by  Mr.  Shiel,  in  his  able  observations 
on  behalf  of  the  traversers.  He  (Mr.  Sbiel) 
referred  the  Court  to  the  case  of  The  Kin^  v. 
hlrwaft,  which  was  tried  in  the  Court  of 
Queen's  Bench  in  Ireland,  and  to  the  able 
speech  of  Mr.  P.  Burrowes,  who  was  counsel 
for  the  traversers  on  that  occasion,  and  Mr. 
O'Connell  appeared  to  have  been  counsel  with 
him. 

In  his  address  to  the  jury  he  said—"  It  is 
evident  that  to  assume  a  right  to  represent  the 
people,  or  any  portion  of  them,  would  be  to 
encroach  upon  the  exclusive  privileges  of  the 
House  of  Commons;  and  no  man  can  doubt 
but  that  to  assume  the  character,  and  exercise 
the  functions  of  any  department  in  the  state, 
legislative,  executive,  or  judicial,  is  and  always 
was  a  high  misdemeanour.''     He  (the  Chief 


either  to  transgress.  Few  are  the  rights  re< 
seved  to  the  people,  or  which  can  be  reserved 
under  a  stable  constitution.  The  legislature 
must  be  sovereign.  To  ascribe  to  it  actual 
omnipotence  is  nonsense,  but  to  ascribe  to  it 
relative  omnipotence  is  rational.  No  power 
can  question,  or  resist  its  acts,  while  it  exists ; 
but  consistent  with  this  acknowledged  supre- 
macy are  the  reserved  popular  rights  of  a  free 
press,  and  an  unshackled  right  of  petition. 
They  are  the  great  pedestal  of  our  free  and  ba- 
lanced constitution — impair  either,  and  it  tot- 
ters— withdraw  either,  and  it  falls  and  crushes 
the  people  and  their  leaders.  Do  I  say  that 
these  principles  are  incapable  of  abuse,  and 
should  not  be  contracted  in  their  exercise  by 
law  ?  No ;  but  I  say  that  each  should  be  exer- 
cised without  previous  restraint.  Let  every 
roan  publish  at  his  peril — let  no  man  dare  ex- 
ercise any  previous  control  over  him,  but  if  he 
publishes  a  public  or  private  libel,  let  the  law 
punish  him.  In  ihe  same  way,  suffer  notbino^ 
to  impede  ihe  presenting  a  petition ;  but  it, 
under  the  pretext  of  petitioning,  men  should 
assemble  and  violate  the  law,  vindicate  the  vio- 
lated law."  These  were  the  sound  and  con- 
stitutional principles  announced  by  that  most 
eminent  man  and  constitutional  lawyer. 

Now,  let  them  consider  what  was  the  law  as 
it  existed,  and  had  existed  for  the  last  43 
years,  and  which  Her  Gracious  Majesty  had, 
by  her  coronation  oath,  been  bound  and  sworn 
to  maintain.  He  would  read  for  them  the  co- 
ronation oath  as  given  in  Blackstone's  Cumr 
meniariei,  244 — "The  archbishop  or  bishop 
shall  say,  '  Will  you  solemnly  promise  and 
swear  to  govern  the  people  of  this  kingdom  of 
England,  and  the  dominions  thereto  belong- 
ing, according  to  the  statutes  in  parliament 
agreed  on,  and  the  laws  and  customs  of  the 
same?'  The  king  or  queen  shall  say,  '  I  so- 
lemnly promise  to  do  so.' "  What  were  the 
statutes  which  Her  Majesty  was  sworn  by  her 
coronation  oath  to  abide  by,  administer,  and 
preserve  ?  They  had  heard  the  jury  called  upon 
to  decide  whether  such  a  law  ought  to  con- 
tinue, as  if  they  had  the  power  to  alter  it;  but 
the  law  of  this  realm  as  it  stands  by  the  Act  of 
Union  until  it  was  repealed,  was  the  only  law 
that  they  could  take  into  their  consideration  in 
desding  with  this  case.  It  was  the  law  which 
the  Queen,  by  her  coronation  oath,  had  sworn 
to  preserve,  and  it  was  idle  to  say  that 
in  violation  of  that  law,  the  Queen,  if  she 


Justice)  subscribed  to  that  position.  Mr.  thought  proper,  might  call  a  parliament  of  her 
Burrowes  went  on  to  say — "  Gentlemen  of  the  own  in  Ireland,  of  her  own  motion,  in  concert 
jurv.  we  are  surfeited  with  visionary  notions  and    with  the  people,  and  set  up  a  new  law  and  a 


republican  declamation ;  we  have  lost  our  re 
lish  for  the  old,  I  hope  not  obsolete,  principles 
of  liberty  so  cherished  by  our  ancestors.  From 
the  abuse  of  things  of  the  highest  worth  we  be- 
gin to  forget  their  value.  This,  gentlemen,  is 
a  most  dangerous  state,  and  a  most  permanent 
eril— every  important  invasion  of  right  has 
been  founded  upon  an  abuse  of  thai  right,  and 
has  succeeded  through  the  apathy  created  by 
such  abase.  Let  us  not  fall  into  this  vulgar 
error — let  us  give  the  government  and  the 
people  their  legitimate  rights,  and  not  suffer 


new  constitution  for  this  country ;  such  con- 
duct would  be  in  direct  violation  of  the 
Act  of  Union,  which  he  was  going  to  state  to 
them— the  40th  of  George  III.,  the  Act  of 
Union  between  Great  Britain  and  Ireland, — 
"  Whereas  in  pursuance  of  his  Majesty's  mo&t 
gracious  recommendation  to  the  two  Houses 
of  Parliament  in  Great  Britain  and  Ireland 
respectively,  to  consider  of  such  measures  as 
might  best  tend  to  streugihen  and  consolidate 
the  connexion  between  the  two  kingdoms,  the 
two  houses  of  parliament  of  Great  Britain,  and 
Z2 
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the  two  houses  of  parliament  of  Ireland,  have 
severally  agreed  and  resolved  that,  in  order  to 
promote  and  secure  the  essential  interests  of 
Great  Brltnin  and  Ireland,  and  to  consolidate 
tlie  strength,  power,  and  resources  of  the  Bri- 
tish empire,  it  will  be  advisable  to  concur  in 
such  measures  as  may  best  tend  to  unite  the 
two  kingdoms  of  Oreat  Britain  and  Ireland 
into  one  kingdom,  in  such  manner  and  on  such 
terms  and  conditions  as  may  be  established  by 
the  acts  of  the  respective  parliaments  of  (ireat 
Britain  and  Ireland."  That  act  had  been 
sanctioned  in  the  same  solemn  way  as  the  Act 
of  Union  between  Great  Britain  and  Scotland 
had  been  100  years  before.  The  act  went  on  to 
recite: — *'And  whereas,  in  furtherance  of  the 
said  resolution,  both  houses  of  the  said  two 
parliaments  respectively  have  likewise  agreed 
upon  certain  articles  forefiectin^  and  establish- 
ing the  said  purpose's  in  the  tenor  following  : 

"Article  1st. — That  it  be  the  first  article  of 
the  union  of  the  kingdoms  of  Great  Britain 
and  Ireland  that  the  said  kingdoms  of  Great 
Britain  and  Ireland  shall,  upon  the  1st  day  of 
January  which  shall  be  in  the  year  of  our  Lord 
1801,  and  for  ever  after,  be  united  into  one 
kingdom,  by  tbc  name  of  'The  United  King- 
dom of  Great  Britain  and  Ireland,'  and  that 
the  royal  style  and  titles  appertaining  to  the 
Imperial  Crown  of  the  said  united  kingdom 
lina  its  dependencies,  and  also  the  ensigns,  ar- 
morial flags,  and  banners  thereof,  shall  be  such 
as   his   Majesty,   by  his  royal   proclamation, 
under  the  Great  seal  of  the  united  kingdom, 
shall  be  pleased  to  appoint."     In  accordance 
with  the  Act  of  Union  the  kingdom  of  Great 
Britain  ceased  to  exist,  as  did  also  the  kingdom 
of  Ireland,  and  instead  of  those  two^  there  was 
formed  one  united  kingdom,  under  the  style 
and  title  of  "The  Uniied  Kingdom  of  Great 
Britain  and  Ireland,"  and  the  idea  of  saying 
that  the  Queen  of  Ireland  might  be  treated 
and  dealt  with  as  a  Queen  of  a  separate  king- 
dom, was  abisurd  and  seditious.    Until  the  law 
was  altered  by  the  proper  authorities — which 
he  did  not  say  but  it  misrht — bnt,  while  the 
law  remained  as  it  was,  there  was  one  sovereign 
over  the  kingdom,  who  was  incapable,  by  him- 
self or  herself,  of  treating  with  any  class  of  his 
or  her  subjects,  except  the  legislature,  with 
rcijard  to  the;  new  constitution  or  new  laws, 
with  respect  to  any  part  of  the  united  king- 
dom ;  and  he  (the  Chief  Justice)  said  more- 
over, that  whoever  of  the  Queen's  subjects 
would  take  upon  himself  to  inculcate  or  to 
proclaim  amongst  the  subjects  of  this  part  of 
the  United  Kingdom,  that  he  or  any  body  else 
abstractedly  from  the  legislature  had  a  power, 
either  separately  or  by  himself,  or  Jointly  with 
other  ifihabitants  of  the  same  part  of  the  United 
Km^dom,  of  treating  with  the  Queen  for  an 
abrogation  of  the  existing  law,  or  to  put  in  its 
l)lace  a  new  law  such  as  was  suggested,  was 
4ir  were  guilty  of  the  crime  of  sedition ;  and 
if  her  Majesty  were  pleased  to  condescend  to 
treat  or  negotiate  with  any  person  or  persons 
separate  from  her  parliament,  for  any  of  the 
pur|>oscs  he  had  named,  she  would  violate  her 
coronation  fia'h. 
The  'ind  article  was  as  follows : — "  That 


the  succession  to  the  imperial  crown  of  th^ 
said  United  Kingdom,  and  of  therdominioDS 
thereunto  belonging,  shall  continue  limited 
and  settled  in  the  same  manner  and  succession 
as  the  imperial  crown  of  the  said  kingdom  of 
Great  Britain  and  Ireland  now  standi  limited 
and  settled,  according  to  the  existing  laws, 
and  to  the  terms  of  union  between  England 
and  Scotland."  Scotland,  as  well  a«$  Enirland, 
was  a  party  to  the  Act  of  Union  with  Ireland. 
Article  the  3rd  was—"  That  the  said  United 
Kingdom  be  represented  in  one  and  the  same 
parliament,  to  be  styled  '  the  Parliament  of 
Gi  eat  Britain  and  Ireland.' " 

Thejudgesof  the  country  were  bound  to  ad- 
minister the  law  as  they  found  it  constructed  by 
the  proper  authorities.  They  were  sworn  to 
preserve  those  laws,  and  to  administer  justice 
according  to  them.  It  would  be  profhictive  of 
the  wildest  anarchy  and  confusion  if  any  man  or 
set  of  men,  abstractedly  from  parliament,  were 
permitted  to  say,  "  We  don't  like  the  law  as 
passed  by  the  legislature ;  we  think  it  was  not 
properly  passed,  and  that  reason  ought  to  hare 
prevailed  against  it,  and  we  therefore  deem  it 
no  longer  binding  on  our  conscience  to  obey 
it."  Any  man  who  publicly  inculcated  that 
doctrine  was  guilty  of  sedition. 

The  4th  article  went  on  to  regulate  the  nam- 
ber  of  representatives,  lords  spiritual  and  tem- 
poral, which  should  henceforward  be  returned 
and  sit  in  these  respective  houses,  so  many  for 
England,  and  so  many  for  Scotland  ;  for  it  was 
an  essential  article  of  agreement  upon  the  basis 
on  which  these  great  countries,  England,  Scot- 
land, and  Ireland,  agreed  together  to  resolve 
themselves,  as  separate  countries,  and  thence- 
forward become  one  great  empire  under  the  de- 
nomination of  "  the  United  Kingdom  of  Great 
Britain  and  Ireland." 

The  8tli  article  went  on  to  say,  **  and  whereas 
the  said  articles  having,  by  address  of  the  re- 
spective hoUises  of  parliament  in  Great  Britun 
and  Ireland,  tieen  humbly  laid  before  his  Ma- 
jesty, his  Majesty  has  been  graciously  pleased 
to  approve  the  same,  and  to  recoraroena  to  his 
two  houses  of  parliament  in  Great  Britain  and 
Ireland,  to  consider  of  such  measures  as  may 
be  necessary  for  giving  effect  to  the  said  arti- 
cles. In  order,  therefore,  to  give  full  effect 
and  validity  to  the  same,  be  it  enacted,  by  the 
King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same,  that  the  said  foregoing  recited  arti- 
cles, each  and  every  one  of  them,  according  to 
the  true  import  and  tenor  thereof,  be  rati&ed, 
confirmed,  and  approved,  and  be,  and  they  are 
hereby  declared  to  be,  the  articles  of  the  Uuioo 
of  Great  Britain  and  Ireland,  and  the  saiue 
shall  be  in  force,  and  have  effect  for  ever,  from 
the  I  St  day  of  January  which  shall  beiu  the 
year  of  our  Lord  1801':  provided  that,  before 
that  period,  an  act  shall  have  been  passed  hy 
(he  parliament  of  Great  Britain  for  carryiajf 
into  ehect,  in  the  like  manner,  tlie  said  Aire- 
going  recited  articles."  Which  act  was  forth- 
with carried  into  effect. 
That  was  the  law  pronounced  and  ratified 
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by  the  Kinjf,  Lords,  and  Commons  of  both 
coun Cries,  and  that  was  to  be  for  ever  the  law 
uf  the  land,  which  her  Majesty  the  Queen  had, 
by  her  coronation  oath»  sworn  to  preserve; 
and  let  no  man  presume  to  effect  an  alieration 
in  that  law  by  illeijritimate  or  violent  means — 
by  threats,  or  Violence,  or  any  other  such  shifts 
to  be  resorted  to.  But  let  him  not  be  mis- 
understood.  There  was  a  way  in  which  jfriev- 
ances,  if  they  existed,  were  to  be  redressed 
and  set  to  rights.  They  recollected  the  doc- 
trine of  that  constitutional  lawyer,  Mr.  Bur- 
rowes,  that  "  tbe  omuipotence  of  the  Legisla- 
ture must  be  acknowledged  in  any  well- 
regulated  state."  Mr.  Shell  required  bim  to 
advert  to  tbe  doctrine  of  Baron  Alderion  in  his 
charge  in  the  case  of  The  Queen  v.  Finceni, 
in  9  Carr.  &  Payne,  p.  993 ;  and  he  acquiesced 
both  in  his  request  and  in  the  law  upon  the 
subject,  as  laid  down  by  that  eminent  judge, 
by  whom  this  charge  to  the  jury  was  delivered. 
The  Lord  Chief  Justice  then  read  the  charge 
cited  by  Mr.  Shell,  in  which  are  to  be  found 
the  following  words: — "So,  in  Mr.  Hunt's 
case,  which  was  tried  at  York,  and  afterwards 
came  before  the  Court  of  King's  Bench,  Mr. 
Justice  Bayhy^  than  whom  no  man  was  more 
learned  in  the  law  or  more  enlightened  in  his 
views,  says — 'If  thp  persons  who  assemble 
tocrether,  say  'We  will  have  what  we  want, 
whether  it  be  according  to  law  or  not,*  a  meet- 
ing for  such  a  purpose,  however  it  may  be 
unasked,  is  illegal.  If  a  meeting,  from  its 
general  appearance,  and  from  all  the  accom- 
panying circumstances,  is  calculated  to  excite 
terror,  alarm,  and  consternation,  it  is  generally 
criuiinal  and  unlawful.' "  This  was  what  Mr, 
Shell  particularly  required  him  to  read,  and 
he  could  not  read  one  part  without  reading  the 
whole. 

The  learned  judge  then  read  that  part  of 
the  charge  in  which  he  admitted  "  the  right  of 
the  people  to  meet  for  the  purpose  of  stating 
what  were,  or  even  what  they  considered  to 
be,  their  grievances ;  but  in  order  to  transmit 
unimpaired  that  right  to  posterity,  it  was  ne- 
cessary that  it  should  be  regulated  by  law  and 
restrained  by  reason."  There  was  not  one 
word  of  that  charge  in  which  he  (the  Chief 
Justice)  did  not  fully  concur,  and  to  which  he 
was  not  fully  prepared  to  subscribe  upon  every 
occasion.  Tbe  learned  judge  then  says — "  The 
purpose  which  the  defendants  had  in  view,  as 
stated  by  the  prosecutors,  was  to  excite  dis- 
affection and  discontent ;  but  the  defendants 
say  that  their  purpose  was  by  reasonable  argu- 
ment and  proper  petitions  to  obtain  the  five 
points  mentioned  by  their  learned  counsel.  If 
that  were  so,  I  think  it  is  by  no  means  illegal 
to  petition  on  those  points. '  The  duration  ot 
P4rliaments  and  the  extent  of  the  elective 
franchise  have  undergone  more  than  one 
change  by  tbe  authority  of  Parliament  itself ; 
aud  with  respect  to  the  voting  by  ballot,  per- 
sons whose  opioions  are  entitkd  to  the  highest 
respect  are  found  to  differ.  There  can  also 
he  no  illegality  in  petiljoning  that  members  of 
Parliainent  shoula  be  paid  for  their  services 
by  their  constituents ;  indeed,  they  were  so 
pwd  in  ancient  times,  and  tliey  were  not  re- 


quired to  have  a  property  (lualification  till  the 
reign  of  Queen  Anne,  and  are  now  not  re- 
quired to  have  it  in  order  to  represent  any  part 
of  Scotland  or  the  English  universities.  If, 
however,  the  defendants  say  that  they  will 
effect  these  changes  by  physical  force,  that  is 
an  offence  against  the  laws  of  this  country. 
No  civilized  society  can  exist  if  changes  are 
to  be  effected  in  the  law  by  physical  force ; 
and  if  eminent  persons  have  done  as  the  learned 
counsel  has  stated,  and  their  conduct  were  to 
come  before  us  in  a  court  of  justice,  we  should 
(however  painful  it  would  be  to  be  placed  in 
such  a  situation)  act  towards  them  also  exactly 
as  we  ought  now  to  act  towards  the  present  de- 
fendants." 

That  was  the  constitutional  law  laid  down 
by  that  very  eminent  lawyer,  Mr.  Baron  Atder^ 
ton,  beyoqd  whom  no  man  wms  more  highly 
respected  in  bis  profession  or  as  the  ornament 
of  a  court  of  justice.     He  fully  concurred  with 
the  learned  baron  in  both  his  charges ;  and  in 
that  opinion   he  was  happy  to  say  that  he  had 
the  full  approbation  of  all  his  brethren.     If  the 
first  part  of  what  that  learned    judge    said 
was  misunderstood,  let  it  not  be  misunder- 
stood  in   what  he  (tbe    Chief  Justice)    was 
going  to  sa^ — namely,  that  if  a  man  had  grie- 
vances, or  if  a  set  of  men  had  grievances,  or 
thought  or  fancied  they  had  grievances,  it  was 
no  crime.    It  was  no  crime  for  a  man  to  make 
a  mistake  regarding  his  political  situation,  res- 
pecting a  grievance.    He  had  a  right  also  to 
communicate  his  sentiments  on  the  subject  of 
his  grievance  not  merely  to  his  friends,  but 
even  if  he  should  attend  a  public   meeting, 
however  large  that  meeting  might  be  (although 
in  this  respect  it  might  be  dangerous,  owing  to 
the    consequences    which   might  follow) — at 
those  public  meetings  there  was  no  reason  why 
any  man  who  had,  or  thought  he  had,  a  grie- 
vance, should  not  make  a  statement  of  what  be 
conceived  he  had  to  complain  of,  and,  upon  the 
principles  of  free  discussion,  endeavour  to  get 
by  peaceable  means  as  many  allies  and  advo- 
cates in  support  of  those  alleged  grievances  as 
he  could  procure.    In  order  to  disseminate 
the  knowledge  of  those  grievances,  he  should 
even  take  care  not  to  infringe  upon  the  rights 
and  privileges  of  others ;  aud  he  was  the  more 
bound  to  be  careful  of  tbe  effect  of  what  be 
did,  if  the  assemblies  which  he  attended  were 
congregated  and  assembled  in  such  masses  and 
multitudes   as    to    excite    terror  and  alarm 
through  and  amongst  the  neighbouring  people, 
or  amongst  those  who  were  bound  to  preserve 
and  watch  over  tbe  frame  and  constitution  of 
the    country.       Suppose    the   parties    went 
unarmed   to  these  great  meetings,  and  con- 
ducted  themselves  with  great  propriety  and 
regularity,  and  that  no  breach  of  the  peace,  or 
even  a  tendency  to  a  breach  of  the  peace,  was 
committed — all    these   facts    might    concur 
towards  the  establislimeut  of  the  innocence  qf 
the  meeting,  and  yet  that  very  meeting  might 
be  illegal,  and  every  parly  who  went  to  it,  and 
attended  at  it,  might  be  made  answerable. 

Suppose  thai  the  person  who  caused  these 
multitudes  to  assemble  did  it  in  tbe  open  day, 
where  all  the  world  could  see  and  hear  him. 
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and  that  his  object  was  to  overawe  the  legisla- 
ture, who  were  likely  to  have  to  consider  cer- 
tain political  subjects  on  which  he  had  his  owu 
views,  and  that  he  wished  to  prevent  the  le/ps- 
lature  and  the  Govemmeot  of  tbe  country 
from  forming  a  free  and  deliberative  judgment 
and  opinion  upon  tbe  subject,  that  was  unques- 
tionably an  illegal  object  both  in  him  and  all 
who  concurred  and  agreed  with  him  in  procur- 
ing the  means  to  make  such  a  demonstration. 
He  (the  Chief  Justice)  had  not  said  the  tra- 
versers were  guilty  of  this  offence ;  on  the  con- 
trary, he  admitted  the  principle  to  the  fullest 
extent  of  full  and  fair  discussion — cool  and 
deliberate  consideration ;  he  even  admitted 
that  warm  arguments,  sometimes,  in  support 
of  political  subjects  might  not  alone  be  admis- 
sible, but  that  they  might  be  quite  necessary 
and  right  for  the  information  ot  all  those  who 
would  have  to  deal  with  the  subject  in  ques- 
tion, and  to  enable  them  to  come  to  a  conclu- 
sion as  to  the  coarse  which  they  should  advise 
her  Maiesty  to  act  in  regfard  to  it ;  but  he  (the 
Chief  Justice)  would  be  glad  to  know  were 
the  Parliament  of  the  country,  were  the  Queen's 
ministers,  were  those  who  were  necessarily 
intrusted  with  the  management  of  state  affairs, 
to  be  the  onlv  persons  in  the  country  who  were 
not  to  have  tlie  benefit  of  free  discussion — of 
free,  cool,  and  impartial  deliberation  ?  And 
if  the  Legiilature  thought  fit,  in  their  judg- 
ment, to  come  to  an  opinion  on  any  political 
subject  different  from  the  leaders  of  the  peo- 
pie,  were  they  to  be  told  to  take  care  of  tbe 
steps  they  took,  for  there  were  hundreds  of 
thousands  of  fighting  men — all  peaceable,  not 
guilty  of  any  breach  of  tbe  law— unconnected 
with  any  secret  societies — warned  not  to  bring 
themselves  within  the  meshes  of  the  law — the 
finest  physical-force  peasantry  in  the  world- 
standing  number  one  in  the  clas««  of  nations — 
%vho,  though  dissolving  at  bis  command  like 
snow  under  their  feet,  would  re-assemble  at 
his  call,  and  let  the  government  then  see  what 
they  were  able  to  do  ?  Was  that  the  condi- 
tion in  which  the  country  was  to  be  suffered 
to  remain  ?  If  the  jury  were  of  opinion  that 
the  object  of  these  meetings  was  not  what  it 
professed  to  be — that  the  object  was  not  to 
state  grievances,  to  enter  into  a  discussion  of 
them,  and  to  lay  petitions  before  that  Parlia- 
ment, the  legality  of  whose  existence  they 
denied,— if  the  jury  believed  that  such  were 
not  the  objects,  but  that  these  meetings  were 
convened  for  the  purpose  of  procuring  an  ob- 
ject which  they  really  had  in  view,  by  means 
of  intimidation,  and  by  overawing  the  Legis- 
lature, then  he  was  of  opinion  that  the  object 
was  unlawful,  and  that  every  one  concerned  in 
these  unlawful  things  was  guilty  of  an  act  of 
conspiracy^ 

His  Lordship  then  proceeded  to  sum  up  tbe 
evidence  on  the  several  overt  acts  which  were 
alleged  on  the  part  of  the  prosecution  as  sub- 
stantiating the  charge  of  conspiracy. 

The  jury  returned  a  verdict  of  guilty  against 
all  the  traversers  upon  several  of  the  counts 
in  the  indictment. 
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SPANISH  JURISPRUDENCE.* 

It  may  not  be  known  to  many  of  our  readers 
that  the  demand  for  legal  reform  has  been 
made  even  across  the  Pyrenees,  and  that  the 
pens  of  Spanish  jurists,  as  the  above  works 
and  others  indicate^  have  aimed,  within  the 
past  twenty  yearM,  at  that  object. 

With  such  experience  as  we  possess  of  the 
progress  of  law  reform  in  general,  and  with 
the  recollection  that  in  Spain  it  hHS  for  nearly 
a  century  been  unknown,  unless,  indeed,  the 
republication  of  the  old  codes,  at  intervals  of 
twenty  or  thirty  years,  under  the  title  of  "  ia 
novisima  r^ctfpfiaeion,''  can  be  deemed  a  re- 
form, we  fear  that  whenever  it  shall  come,  it 
%vill  l»e  what  Burke  termed  '*  but  the  petty 
reparation  of  mighty  ruins." 

In  their  commercial  code  a  reparation  of 
this  kind^surely  not  on  account  otany  extra- 
ordinary development  of  commercial  resources 
— was  effected  by  the  Spaniards  in  1829,  and 
we  may  take  occasion  to  recur  to  it  at  a  future 
day.  Their  municipal  laws  have  become 
amongst  the  most  indeterminate,  by  reason  of 
conflicting  interpretations;  and  amongst  the 
least  integral,  by  reason  of  the  diversity  of 
their  provincial  customs  of  any  in  Europe. 
We  have  always  felt  that  one  difficulty  in  the 
way  of  any  comprehensive  systemization  of  the 
scattered  materials  of  Spanish  law  has  arisen 
from  the  tenacity  with  which  the  /ueros,  or 
ancient  legal  customs  or  privileges  enjoyed  by 
particular  cities  or  provinces  have  been  re- 
tained. Philip  5th  perceived  their  incompati- 
bility with  any  general  code,  and  accordingly. 
when  he  made  bis  r6copilacion  in  1745,  bring- 
ing Aragon  and  Valencia  within  its  provisions, 
tor  the  sake,  as  he  said,  '*  of  greater  concord 
and  union,"  the  /Ueros  of  those  provinces, 
which  about  two  centuries  before  had  been 
shaken  by  Philip  the  2nd,  became  almost  anni- 
hilated. In  the  more  distant  provinces  their 
existence  at  this  hour  only  serves  to  defeat  the 
ends  of  justice,  and  to  foster  absurd  prejudices. 
Political  considerations  may  have  induced 
much  of  the  respect  with  which  these  pri- 
vileges have  been  treated,  but  we  have  reason 
CO  know  that,  under  the  happiest  circum- 
stances, as  to  the  possession  and  exercise  of 
political  power,  the  task  of  legal  reform,  when 
it  involves  the  extinction  of  time  honored 
usages,  is  not  the  easiest  imaginable. 

It  may  be  readily  believed  that  our  expec- 
tations were  not  highly  raised  when  we  lately 
heard  that  a  committee  bad  been  formed  at 
Madrid,  by  order  of  the  Minister  of  Justice, 
to  prepare  a  new  code  of  laws  for  the  country. 

*  Ist.  Discursos  criticos  sobre  las  leyes  y 
sus  ioterpretes  en  que  se  demonstra  la  ne- 
cesidad  de  uu  nuevo  y  metodico  Cuerpo  de 
Derecfao  para  la  recta  administracion  de  Jus- 
ticia,  2nd  Editio,  con  las  citas  a  la  novisima 
recopilacioo.  2  Vols.  4to.  1829.  Por  Don 
J.  Alearaz  y  Castro. 

2ad.  Uistoria  de  k>s  tree  Derechos,  Romano^ 
Caodnieo  y  Castellano  con  un  estracto  del 
codigo  de  Commercio  y  de  la  ley  de  enjuieia- 
meoto.  4to.  Por  Garcia  de  Madrid.  Ma4rid, 
1831. 


It  was  impossible  to  draw  from  sueb  announce- 
ment any  confident  hope  that  in  ibc  present 
convulsed  state  of  Spain,  with  lis  empty  ILx- 
chequer,  its  executive  powerless  for  good,  all 
the  ordinary  guarantees  for  a  vigilant  and  in- 
dependent admiuistration  of  justice  removed, 
the  work  of  codification  would  be  conceived  in 
the  right  spirit,  or  if  so  conceived,  that  it 
would  be  moulded  into  one  large  system,  hav- 
ing its  relative  parts  homogeneous,  yet  dis- 
tinctly and  sulficienUy  adapted  to  their  proper 
objects. 

As  a  living  letter,  Spanish  law  has  little 
claim  upon  the  attention  of  the  British  prac- 
titioner, for  it  is  only  in  a  small  portion  of  our 
colonics  that  it  enters  into  our  procedure,  and 
even  tUere  its  authority  has  been  materially 
abridged  since  the  judicial  system  of  the  ceded 
Spanish  colonies  was  reviewed,  and  the  tri- 
bunals of  appeal  abolished.  But  as  an  his- 
torical fabric  the  Jurisprudence  of  Spain  is 
fraught  with  sufficient  materials  to  interest 
every  mind  disposed  to  carry  its  views  of  legal 
institutions,  in  a  philosophical  spirit,  beyond 
the  confines  of  those  of  his  own  country. 

Occupied  as  we  have  been  of  late  years  and 
still  are  in  reUuciug  and  simplifying  certain 
portions  of  our  procedure,  and  in  effecting 
some  alterations  of  doubtful  tendency  in  oihtr 
portions,  it  seems  to  have  been  thought  be- 
side the  purpose  to  look  for  either  principles 
of  legal  science  or  general  rules  of  practice 
amongst  the  continental  systems,  and  yet  we 
believe  that  even  in  that  of  Spaiu,  the  inves- 
tigation, especially  with  reference  to  the  doc- 
trines of  our  £quity  Courts,  would  by  no 
means  prove  unproductive.  The  idea  of  a 
general  code  has  been  started  again,  and  by 
one  entitled  to  speak  on  the  subject,  and  we 
trust  it  will  not  be  lightly  abandoned ;  but  it 
does  not  concern  us  now  to  pursue  this  line  of 
remark,  since  all  that  we  purpose  will  scarcely 
go  beyond  the  mere  recital,  in  historical  order, 
of  the  older  collections,  forming  the  ba^is  of 
Spanish  Jurisprudence. 

in  the  second  work  annexed  to  this  article, 
Senor  Garcia  de  Madrid  has  aided  that  pur- 
pose, by  the  succiotness  of  his  style  and  the 
methodical  arrangement  of  his  subject,  a  con- 
siderable want  of  both  being  a  defect  in  the 
older  writers,  who,  however,  so  far  as  our 
limited  acquaintance  with  them  extends,  sur- 
pass him  in  their  full  and  accurate  citation  of 
authorities. 

As  to  the  work  by  Seuor  Alearaz  y  Castro, 
we  should  be  doing  great  injustice  lo  the  ela- 
borate manner  in  which  bis  important  subject 
is  treated,  if  we  attempted,  at  least  in  this 
article,  to  examine  the  character  of  iu  argu- 
ment. Indeed,  it  does  not  consist  with  our 
present  design  to  enter  upon  that  field  of 
enquiry. 

.  Disquisitions  on  the  nature  and  influence  of 
the  Roman  power  in  her  provinces  have  been 
numerous  enough;  but  whatever  difference  of 
opinion  may  exist  on  those  grounds,  the  face 
remains  unquestioned  that,  as  to  Spain,  the 
growth  of  that  influence  was  coeval  with  an 
uninterrupted  occupation  of  at  least  six  cen- 
turies. 
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At  the  time  of  Tibdrint  the  Peninsula  was 
divided  into  three  provinces,  Bettca,  Lasitania, 
and  Tarra^onensis.  According?  to  Pliny,  Be- 
tica  had  fonr  seats  of  Judicature,  now  called 
Cadiz,  Ecija,  Seville,  and  Cordova;  Luaitania 
had  three,  Merida,  Budajoz,  and  Santarem ; 
TarrafTonensis  seven,  Cartbairena,  Terrasrona, 
Saragossa,  Corunna.  Astorga,  Lujifo,  and  Bur- 
gos. During  the  reign  of  Antoninus  Pius  the 
rights  of  Roman  citizens  were  extended  to  the 
Spanish  people,  and  the  municipal  laws  of  the 
empire  were  administered  upder  the  direction 
of  the  Proconsuls,  by  tribunals  formed  upon 
Roman  models.  The  Astures  and  Cantabri 
were  the  only  people  of  Spain  who  withstood 
alike  Roman  arms  and  Roman  institutions. 
To  this  day  their  descendants,  entrenched  in 
their  mountainous  defileti,  cling  to  their  an- 
cient dialect  and  manners,  and  dispute  the 
obligation  to  obey  any  other  municipal  laws 
than  their  osvn/aerot.  For  a  particular  enu- 
meration of  these  /ueros^  we  can  refer  the 
reader  to  a  volume  published  at  Medina  del 
Campo,  in  1575,  having  for  its  title  '*  £1  fuero 
y  pnvilegios  de  los  caballerescos  Hijosdalgo 
del  Senorio  de  Viscaya,"  which  gravely  pro- 
pounds some  ludicrously  absurd  customs. 

Towards  the  close  of  the  fifth  century  the 
Roman  authority  had  become  much  weakened, 
and  the  successful  warfare  of  Euric,  llie 
seventh  Gothic  King  of  Spain,  consolidated 
the  Visigothic  government.  To  this  prince  is 
due  the  merit  of  being  the  first  to  collect  and 
reduce  to  writing  the  legal  customs  and  usages 
of  the  Visigots.  From  the  historical  evi- 
dences extant  it  is  manifest  that  their  institu- 
tions were  more  free  than  those  of  the  Romans, 
though  their  manners  were  less  polished,  but 
the  Visigoths  were  ■  not  so  barbarous  as  the 
Vandals,  who  had  settled  in  the  extreme  south 
of  Spain,  and  on  the  opposite  African  coast. 
Christianity  liad  been  introduced  amongst  the 
former,  schools  and  colleges  founded,  and  at 
the  time  of  which  we  are  speaking,  this  peo- 
ple, in  their  new  territory,  were  as  much  dis- 
posed to  receive,  as  their  princes  were  to  give, 
the  advantages  of  settled  government  and 
written  laws.  The  monarchy  being  elective, 
Euric  persuaded  the  archbishops,  bishops,  and 
counts  assembled  in  council,  to  associate  his 
son  Alaric  with  him  in  the  sovereignty.  Alaric, 
when  he  afterwards  became  sole  occupant  of  the 
throne,  engaged  the  assistance  of  Anian,  his 
chancellor,  in  constructine  a  code  designed 
exclusively  for  the  Roman  Spanish  people. 

The  Breviary,  of  Alaric,  as  this  code  is 
termed,  has  few  or  no  traces  of  northern  cus- 
toms. It  is  composed  of  the  Theodosian,  Her- 
mogenian,  and  Gregorian  codes,  of  the  Im- 
perial edicts  collected  by  Paul,  a  jurisconsult 
of  the  Emperor  Caracalla's  time,  of  the  insti- 
tutes of  Cains,  who  lived  in  Adrian's  reign, 
and  a  body  of  novels,  including  those  pnh- 
lished  by  Theodosius  subsequently  to  the  pub- 
lication of  his  code,  and  those  of  Valentinian, 
Marcian,  Majorian,  and  Severus  {Libiutt) ;  but 
it  must  be  remembered,  that  the  Gothic 
nations  insensibly  adopted  many  of  the  cus- 
toms and  habits  of  Roman  life,  and  those 


amongst  them,  fit  particular,  who  were  of  the 
priesthood,  cultivated  an  acquaintance  with 
the  recent  Roman  codes,  as  the  means  of 
adding  to  their  influence  in  the  state.  It 
might  have  been  part  of  Alaric's  policy  to 
avoid  any  violent  change  in  the  laws,  and  to 
secure,  by  conciliatory  acts,  what  he  had  woo 
by  the  sword.  This  is  the  opinion  of  Casio- 
dorus,  and  the  historian  Mariana  expresslj 
says  that  the  Gothic  people  retained  their  own 
laws  and  customs,  whilst  the  Breviary  wai 
meant  for  the  exclusive  use  of  the  RomaD 
population.  However  this  may  have  been,  the 
Breviary  of  Alaric  was  not  formally  abrogated 
until  the  reign  of  Chindasvind  in  633. 

As  a  piece  of  legal  antiquity  it  attracted  the 
notice  of  several  eminent  civilians  at  a  later 
period,  an  impression  of  it  having  been  made 
at  Basil,  in  1528;  another  by  Cajadus,  at 
Paris,  in  1666 ;  and  Anthony  Schnttens  sub- 
sequently published  a  portion  of  it,  adding 
some  learned  notes. 

Manifold  inconveniences  were  foand  to  re» 
suit  from  Alaric's  experiment  of  governia)^ 
his  subjects  by  this  twofold  system  of  laws, 
and  hence  the  Breviary  fell  mto  disrepute, 
whilst  the  compilation  of  Euric  became,  in  dw 
hands  of  his  successors,  the  ground- woric  of 
their  legislation.  This  compilation,  in  the 
course  of  time,  acquired  the  appellation  of 
El  fuero  Jtttzo,  supposed  to  be  a  cormptioa 
oi  El  fuero  de  los  Juecet^  or  the  law  of  the 
Judges,  or  it  may,  with  at  least  equal  pro- 
bability, be  derived  from  the  name  of  the 
village  Bijudico  or  Bijudgo,  to  which  a  tradi- 
tion points  as  the  seat  of  the  Judges  of  Castile 
during  the  turbulent  period  of  Moorish  aggres- 
sion, and  where  it  is  thought  they  promnlgated 
the  sentences  of  this  code,  and  strove  to  maio- 
tain  its  authority.  Its  translation  from  L#atia 
into  the  Romance,  the  mixed  dialect  theo 
spoken  in  Castile,  is  attributed  to  the  same 
period.  The  account  given  by  the  old  Chro- 
nicles of  this  code  is,  that  it  was  first  compiled 
by  Euric,  a.  d.  470,  of  the  Spanish  era ;  re- 
vised by  Alaric,  in  507 ;  again  revised  and  addi- 
tions made  to  it,  in  577,  by  King  LeoTigild ; 
recompiled  at  the  fourth  Council  of  Toledo, 
A.  D.  633,  being  the  third  year  of  Sisenand'* 
reign,  by  St.  Isidore,  the  most  learned  and 
able  man  of  his  age ;  subsequently,  i.  e.  be- 
tween 640  and  666,  Chindasvind,  and  also  bis 
son  and  successor,  Recesvind,  confirmed  its 
provisions,  and  enforced  their  obserTaoce; 
and  finally,  about  690,  whan  Egica  filled  the 
throne,  it  received  at  his  hands  important  im- 
provements and  additions,  having  attained  its 
best  title  to  the  reputation  in  which  it  was 
held  on  the  eve  of  the  destruction  of  the  Gothic 
empire  in  Spain. 

Besides  their  written  laws,  the  Visigoths  re-> 
tained  the  judicial  customs  peculiar  to  the 
northern  tribes.  The  ordeals  of  boiling  water 
and  red-hot  iron  were  in  common  use;  nor 
were  they  employed  as  tests  of  innocence  by 
the  unlettered  and  credulous  multitude  only, 
for,  according  to  St.  Ildefonso,  the  ordeal  of 
hot  iron  was  appealed  to,  and,  as  the  Chro- 
nicle relates,  completely  exculpated  the  ac- 
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cttf  edy  by  Montano,  an  archbishop  of  Toledo, 
who  bad  been  cbarjjfed  with  some  Tiolation  of 
l^ood  mond8.  The  dael  was  introduced  at  a 
later  period.  A  curious  insunce  occurred  at 
the  beginning  of  tbe  elerenth  century.  The 
popes  hid  long  attempted  to  snbstitute  the 
Romish  ritual  tor  that  of  the  Gothic  church, 
caUed  the  Mosarabic ;  but  neither  their  pre- 
cepts, nor  the  ordinance  of  the  Council  of 
Burgos  had  been  able  to  wean  the  people 
from  the  form  of  prayer  used  by  their  ances- 
tors ;  and  when  the  queen  and  the  archbishop 
endeavoured  to  establish  the  Roman  mass  book 
at  Toledo,  the  people  demanded  the  trial  by 
ordeal  and  by  duel  for  the  ancient  liturgy. 
Accordingly,  the  king  and  queen,  the  nobles, 
the  clergy,  and  the  magistrates  being  assembled, 
a  great  fire  was  kindled  in  the  public  market- 
place of  Toledo,  and  the  two  books  were  cstt 
into  the  flames.  The  Romish  ritual  remained 
nnconsumed,  but  the  words  were  obliterated 
by  smoke:  the  Musarabic  book  came  out 
clear  as  it  was  cast  in.  This  result  of  the 
trial  displeasing  the  queen  the  duel  was  de- 
manded, when  the  champion  of  the  ancient 
ritual  was  again  fictorious.  His  name  was 
Juan  Rinz,  of  the  house  of  Matan^as. 

The  character  of  the  Visigothic  laws  has 
been  variously  represented.  Lindenbrook  is 
of  opinion  that  they  bear  the  marks  of  a  more 
enlightened  and  civilized  state  of  society  than 
any  cotcmporary  laws  of  the  surrounding 
nations  discover.  Montesquieu  censures  them 
as  unequal  to  their  object,  turgid  in  style,  and 
in  many  instances  filled  with  puerilities.  He 
alflo  condemns  the  severity  with  which  they 
bore  upon  the  Jews.  Although  the  codes  of 
the  Visigoths  are  tinctured  with  the  nar- 
row prejudices  and  false  ideas  of  public  po- 
licy which  the  ecclesiastics,  notwithstanding 
their  sturdy  Arianism,  entertained,  yet  it  is 
impossible  not  to  discern  amongst  the  ancient 
legal  usages  they  embodied,  the  genius  of  that 
free  and  independent  legislation  whirh  in  later 
times  distinguished  the  national  character  of 
the  Gastiliaos,  before  it  suffered  from  the  de- 
pressing influence  of  bigotry. 

The  period  of  Moorish  dominion  in  Spain 
is  one  upon  which  the  Spaniards  look  back 
with  feelings  of  shame  and  dislike.  Disunion 
and  frequent  warfare  amongst  themselves  con- 
tribute<l  to  the  success  of  the  common  enemy. 
The  Moors  had  entered  Spain  in  the  begin- 
ning of  the  eighth  century.  Throughout  the 
three  following  centuries,  the  intervals  of 
peace  and  the  opportunies  of  advancement  in 
arts  and  legislation  were  rare.  In  the  eleventh 
century  the  Christians  acquired  strength*  Cas- 
tile had  become  a  kingdom ;  Arragon  held  a 
'  considerable  rank  among  the  other  states ; 
Leon,  united  with  Castile,  had  repelled  the 
wasteful  incursions  of  the  Arabs,  and  there 
was  a  degree  of  union  which  had  been  hitherto 
wanting.  In  the  confusion  which  bad  pre- 
vailed the  Fuero  Juzzo  became  almost  a  dead 
letter,  and  no  other  had  taken  its  place ;  but 
to  this  period  we  are  disposed  to  assign  prin- 
cipally the  establishment  of  the  greater  part  of 
those  local  and  particular /hero<  which,  to 


some  extent,  still  prevail.  One  writer  informs 
us  that,  during  the  interval  in  question,  the 
dictates  of  natural  reason  came  in  aid  of  their 
traditionary  laws,  and  supplied  the  place  of  a 
written  code  amongst  a  large  portion  of  the 
Spanish  people.  Tbe  faith  and  precepts  in- 
culcated by  the  Koran  were  %o  repugnant  ta 
the  ideas  of  legal  and  ecclesiaatical  poKty  held 
by  the  Christians,  that  akfaoogh  some  inter* 
mixture  in  social  life  took  place,  at  first  in 
fjMronr  of  the  Moors,  and  afterwards  of  the 
Spaniards,  when  they  in  their  tnrn  obtained 
the  ascendency,  and  although  the  former  have 
left  behind  many  noble  specimens  of  art  and 
monuments  of  early  science,  yet  the  language 
and  institutions  of  the  Moors  seems  to  have 
produced  much  less  influence  on  those  of 
Spmn  than  is  attributalile,  from  like  causes^ 
to  the  Roman  and  Gothic  conquests.  With 
the  exception  of  two  or  three  official  appella- 
tions and  m arterial  titles,^  and  an  occasional 
trace  of  Arabic  form  in  their  criminal  justice, 
we  meet  with  no  adoption  of  Eastern  into 
Spanish  jurisprudence.  The  epoch  of  Alonzo 
VIII.  found  the  Moors  much  enfeebled,  and 
that  prince,  about  I2II9  made  an  effort  to  re- 
store the  Gothic  system  of  law  in  Castile; 
and  twenty-four  years  afterwards,  Ferdinand 
(who  bore  the  title  of  Saint),  after  overpower- 
ing tbe  Citadel  of  Cordova,  which  the  Maho* 
metans  had  gallantly  defended,  introduced  the 
same  code  amongst  his  Christian  subjects  of 
that  city.  Don  Joseph  Bermudez,  who  was 
president  of  the  Roval  Chancery  at  Valladolid, 
about  the  year  1660,  has  preserved  tbe  words 
of  Ferdinand's  mandate  in  his  Regalia  de 
Aposentamiento  (a  collection  of  Regal  esta- 
blishments in  Aposento,  nearly  answering  to 
our  Privy  Council) :  "  Aun  establezco,  h 
mando,  que  el  libro  Judgo,  que  yo  darb  k  los 
de  Cordova  sea  trasladado  en  Romance ;  y  sea 
Clamado  Fuero  de  Cordova."  In  Catalonia 
the  Count  of  Barcelona,  IXon  Raymond  Be- 
renger,  had  framed  a  code  of  usages  founded 
upon  the  Fuero  Juzzo.  In  the  kingdom  of 
Leon  a  similar  return  to  the  national  code  had 
taken  place ;  and  we  may  reasonably  coneiude 
that  Arrsgon  and  Navarre  had  either  partially 
or  wholly  adopted  its  provisions. 

Before  we  dismiss  the  Fuero  Juzzo,  let  us 
add  that  it  comprehends  four  sections  of  laws : 
the  first  bears  the  titles  of  the  kings  by  whom 
enacted;  the  second  is  composed  of  such  of 
the  decrees  of  the  Council  of  Toledo  as  re- 
lated to  the  administration  of  justice;  the 
third  is  styled  ancient,  but  is  attributed  to 
Egica ;  and  the  fourth  bearing  no  title,  appears 
to  consist  of  miscellaneous  laws,  and  to  be 
referable  to  no  single  period  in  particular: 
indeed  there  is  an  obscurity  about  its  origin 
which  Villadiego  does  not  dissipate,  and  no 
internal  evidence,  under  our  indifferent  ex- 
amination, removes.  G.  A. 

^  Adelantado,  chief  judge  of  a  province. 
Alcalde,  mayor  of  a  town. 
Alzuacil,  an  inferior  officer  of  criminal 

justice. 
Alf^re^,  a  deputy  or  magistrate's  adviser. 
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Ntime  of  Applicant. 
Adams,  William  Samuel 
Allen,  William 
Baker,  IVJaUhew  Beckivith 
Baldwin,  Hartley 
Bellamy,  Willittin  Edwin 
Benham,  Ebenezer 

Bird,  John 

Booibroyd,  George  John 

Brown  John  Rogen 
Bui  man  John 
Burrell,  Edward 
Butterfield,  David 
Byron,  Christopher 
Campbell,  Jainei 
Carpenter,  William 
Cartwright,  Jas.  Nathaniel 

Charnock,  John 

Chidley,  John  Robert 
Childs,  Robert  Walker 
Clarke,  Edward 

Cooke,  Christopher 
Cooper,  Thomas 
Dennes,  George  Edgar 
Deverill,  George 
Dunn,  William  James 
Fairmau^  Joseph 

Falkner,  Richard  Magnus 
Fesenmeyer,  John  Frederick  Wil- 
liam 
Fowkcs,  John 
Frankland,  William 
Freeman,  William 
Frost,  Michael 

<ioody,  Henry  Sidney 

Harris,  James  Fordham 

Harrey,  Augustus  John 

Hayne,  Watson  Ward 

Hope^  Ashfield  Church 

Home,  Randolph  Henry 

Hunt,  William 

Jackson,  Joshua 

James,  John,  the  younger 

Jones,  John  Morgan  Edwards 

Jordan,  John 

Langford,  William 

Langston.  Henry 

Lewis,  Edward 

Madge,  Frederick  Thomas 

Manning,  William  Thomas 

Mansford,  Thomas  Anstey 

Mai^dsley,  John 

Weadovs,  Sydney  Manrcrs 

Miller,  Waioughby 
Mitchell,  William 
Murch,  William  Htnry 


Name  Sf  Residence  of  Attorney  t^  vhom  arlided  4*  auigned, 

George  Adams,  3,  Church  Court,  Clement's  Lane 

Edmund  DadeCouyers,  Great  Driffield 

Henry  KarsUke,  4,  Regent  i^treet,  8t.  James's,  Westminster 

Robert  Trappes,  Ciithero,  co.  Lancaster 

Percy  Galiudo,  Monmouth 

John  Frederick  Isaacson,  40,  Norfolk  Street,  Strand;  as- 
signed  to  William  Parr  Isaacson,  Newmarket,  St.  Mary 

Alexander  Cuthberton,  Neath 

John  Boothruyd,  Stockport,  co.  Chester ;  BMigned  to  Sa- 
muel Charlton,  Runcorn,  co.  Chester 

George  Freeth,  63,  Lincoln's  Inn  Fields 

Georga  Waugh  Stable,  Newcastle-upon-Tyne 

John  Swan  wick  Hinks,  Leeds 

Francis  Butterfield,  Bradford 

Robert  Baxter,  Doncaster 

Richard  Redfem,  Oldham 

William  Cbadwick,  58,  Lincoln's  Inn  Fields 

Thomas  Fairthorne,  St.  Albans;  assigned  to  George  Bsd- 
ham,  4,  Verulum  Buildings,  Gray's  Inn 

William  Christmas  Mansfield,  20,  John  Street,  Bedfonl 
Row 

Thorn  OS  Nias,  6,  Coptball  Court 

Christopher  Childs,  Liskeard 

George  Sharp,  20,  Upper  Wharton  Street,  Pentonville ;  as- 
to  Geo.  Wells,  York  Terrace,  Commercial  Road 

Francis  Passingham,  Truro 

William  Cooper,  Tunsttill,  co.  Stafford 

Henry  Charles  Chilton,  7>  Chancery  Lane 

John  Wadsworth,  Nottingham 

Thomas  Colemore,  Birmingham 

Philip  Lon«: more,  Herts;  assigned  to  George  Debenbao, 
Salter's  Hall 

Caractacus  D'Aubigny  Shilton,  Nottingham,  and  Southwell 

William  Grane,  23,  Bedford  Row 

Samuel  Stone,  Leicester 

Robert  Brecon,  Whitby 

Thomas  Jones,  Ledbury 

Langford  Frost,  Plymouth ;  assigned  to  Richaiil  Kingdon 
Frost,  Launceston,  Cornwall 

Francis  Smythies,  and  Francis  Smylhies,  the  younger, 
Colchester 

James  Lane,  ()3,  Chancery  Lane 

Frederick  Christian  Clarke,  9,  Chapel  Street,  Bedfond  Row 

William  Burchell,  24,  Red  Lion  Square 

Cam  Gyd«  Heaven,  Bristol 

Randolph  Home,  Staines,  Middlesex 

William  Ogle  Hunt,  Whitehall 

William  Fretwell  Hoyle,  Rotberham 

Stephen  Garrard,  13,  Suffolk  Street,  Pall  Mall,  East 

Harvey  Bowen  Jones;  22,  Austin  Friars 

James' Falconer,  St.  George's  Gate,  Doncaster 

Cliarles  Hoar,  Maidstone 

John  James,  Presteign,  co.  Radnor 

Charles  Lewis,  3,  Albany  Court  Yard,  Piccadilly 

Edwin  Wilkins  Field,  41,  Bedford  Row 

John  Manning,  2,  Dyer's  Buildings,  Holborn;  Western 
Cottage,  Shepherd's  Bush 

Robert  Cook,  Bath;  assigned  to  Thomas  White,  II,  Bed- 
ford Row 

John  Maudsley,  Birmingham ;  assigned  to  Henry  Mandsley, 
Birmingham 

Rolla  Rouse,  Woodbridge,  Suffddk;  assigned  to  Daaitl 
Charles  Meadows,  Wood  bridge 

James  Hughes,  Aberystwyth,  Cardiganshire 

James  White  Adams,  Martock,  SomersetshifiS 

William  Blaber  Bartlett,  Nicholas  Lane 
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Nealor,  Willlani 

Ozenham,  John,  the  younger 
Paiey,  Charles  Edward 

Palmer,  Tliomas  Hitchen 
Payne,  Samuel 
Pedley,  Henry 
Phillips,  Arthur  Lort 
Pilgrim,  John,  the  younger 
Pitteiidreigh,  Samuel  John 
Price,  George  Prytherch 


Price,  John 

Prudence,  William 
Recv^ea,  Archibald 
Richmond,  Robert 
Ring*,  Frederick 
Saben,  Henry 


Scholefield,  Richard 
Shanr,  John 

Shilton,  Samuel  Richard  Parr 
Smith,  Augustus 
Smith,  Joseph  Coltman 
Stuckey,  Wilson  Aylesbury 
Styan,  Harry  Smith 
Taylor,  Henry  Careiv 
Tennant,  William,  the  younger 
Thooias,  Josiuh  Tucker 
Turner,  John  Barnabus 
Tyacke,  James  Pellowe 
Ward,  William 
VVarinij,  Richard 
Whiston,  Henry  Wilraot 
Wildea,  Henry  Dudlow 
Wilkinson,  Henry  Charles 

Wood,  Richard 
Woodhouse,  Richard 
Young,  Henry  Thomas 


John    Dickerton  Williams,  Shrewsbury;    assigned  to  Sir 

John  Bickerton  Williams,  Shrewsbury 
John  Oxenham,  the  elder,  Taunton 
Richard  Barker,  Chester;  assigned  to  Ebenezer  Thomas 

Clarkson,  Calne,  Wilts 
John  Rising  Staff,  Norwich 
George  Arden,  Weymouth 
John  Coles  Symes,  Fenchnrch  Street 
John  Edward  Buller,  56,  Lincoln's  Inn  Fields 
George  Jay*  Norwich 
Thomas  Winsf,  Gray's  Inn  Square 
James  Wallace  Richard  Hull,  Ross ;  William  Wyke  Smith 

16,  Southampton  Street,    Bloomsbury    Square;    James 

Wallace  Richard  Hall 
John  Wm.  Watson,  Shrewsbury ;  and  Leyson  Orton  LewiSj 

Llandilo 
Creasy  Ewens,  6,  Baeinghall  Street 
John  Fry  Reeves,  Taunton 
William  Bayley,  Stockton,  co.  Durham 
Joseph  Unwiii,  Harwood,  26,  Queen  Street,  Cheapside 
William  Edwards,  Leamington  Priors ;  assigned  to  Henry 

Byron,  Leamington  Priors;  and  Edward  Barlow,  of  Stone, 

Srafibrd 
Robert  Henry  Anderson,  York 
Felix  John  Hamel,  Tamworth 

Caractacus  D'Aubigne  Shilton,  (Nottingham  and  Southwell 
Henry  Diggory  Water,  1,  Carey  Street,  Lincoln's  Inn 
Henry  Selwood,  Horncasile 
Thomas  Turner  li  Beckett,  7»  Golden  Square 
George  Smith,  4,  Stone  Buildings,  Lincoln's  Tnn 
George  Carew,  formerly  II,  now  of  9,  Lincoln's  Inn  Fields 
William  Laurance,  Peterborough 
John  Lloyd,  Lawpeter,  co.  Cardigan 
Thomas  Moseley,  13,  Bedford  Street,  Covent  Ganlen 
Francis  Ridout  Ward,  Bristol 
Charles  Parker,  Gloucester 
Edward  Chilwell  Williamson,  Luton 
William  Whiston,  Derby 
Henry  Aikihson  Wildes,  Maidstone 

William  Hirst,  Boroughbridge,  co,  York ;  assigned  to  Chris- 
topher John  Newstead,  York 
Evan  Williams,  Rhayader 

John  Brooke  Hyde  and  Thomas  Hyde,  Worcester 
John  Eldad  Waters,  9,  Lincoln's  Inn 


TRANSMISSION  OF  MONEY  BY  POST. 


Ths  adirantagea  of  the  penny  postage  system 
are  somewhat  impaired  by  the  fmecuriiy  of 
valuable  letters  to  an  extent  much  beyond  what 
it  ever  was  before.  Probably  the  best  mode 
of  transmitting  money  is  by  Bank  Post 
Bill,  and  we  are  enabled  by  the  fa?or  of  a 
friend,  to  give  some  details  on  the  subject 
which  may  be  useful. 

The  Bank  of  England  Post  Bill  is  of  an  an- 
cient  form,  and  seems  of  the  Same  family  as 
the  goldsmith's  notes  of  the  olden  time.  Which 
were  prumlasory  notes,  transferred  from  hand 
to  hand.     Buller  v.  Crips,  6  Mod.  30. 

llie  Bank  Post  Bill,  which  is  in  reality  a 
promiasory  note,  is  in  this  form  when  ac- 
cepted : 

BANK  POST  BILL. 

"  No.  C.  3,145.     "  London,  20M  Jan,  1844. 
"  At  sevtn  days  sight,  I  pronnse  to  pay  this 


roy  sola  bill  of  excliange  to  Mr.  j4,  B,,  or  or- 
der, twenty  pounds  sterling,  value  received  of 
CD. 

(Accd.  20  Jan.  1844.    Thos.  Todd.) 
£.  Twenty. 
Ent.  J.  J.  j4. 
For  the  Gorernor  and  Company  of  tlie 
Bank  of  England. 

J.  Vaktin, 
This  is  obtained  at  the  bank  on  payment 
only  of  the  sum  intended  to  be  sent  at  the  post 
bill  office.    It  is  obtained  on  a  memorandum 
as  here. 

'*  Bank  post  bill  accepted  jf  20. 
Favor  of  A,  B.  Ramsgate. 

Value  by  C.  />.,  Temple. 
Jan.  1844. 
This  note  being  payable  seven  days  after 
sight,  it  is  necessary  that  the  bank  should  le- 
gally have  sight  seven  days  before  payment, 
and  if  the  bill  (as  it  is  called)  goes  into  the 
country    without  bring  wfaht  is    incorrectly 
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tenned  "  accepted/'  that  it  tfghi  had,  it  must 
come  up  t^n  for  that  purpose,  and  the  seTen 
days  will  not  comcnence  till  it  ia  accepted  ;  it 
seems,  therefore,  better  to  get  it  accepted  lo 
the  first  instance ;  it  is  then  payable  in  seven 
days,  for  it  most  be  remembered,  it  is  a  rule 
of  the  hank  that  daffM  of  grace  ara  not  elaimed 
onthoiebiUt.  ^      ,^    .     t  * 

Perhaps  it  would  be  better  for  the  bank  to 
claim  days  of  grace.  It  is  almost  the  universal 
practice  in  all  mercantile  paper  thoughout  the 
world  to  have  days  of  grace,  and  few  merchants 
or  traders  are  aware  of  the  rule  at  the  bank  :  u 
is  contrary  to  usual  practice,  and  leads  to 
mistakjes.  , , .  . 

A  copy  of  the  bank  post  bill  should  be  made 
and  kept:  this  may  be  found  useful.  If  any  mis- 
take occur  the  correspondent  should  be  also 
requested  ioMnediately  to  acknowledge  the  re- 
ceipt of  the  bill ;  should  he  not  write,  he  should 
be  again  reminded,  and  if  a  mistake  has  hap- 
pened in  sending  the  letter  by  post,  or  is  ap- 
prehended, or  that  the  indorsement  has  been 
forged,  an  application  should  be  made  at  the 
bank  to  stop  the  bill,  and  give  the  sender  of  the 
money  notice,  and  here  the  copy  of  the  bill 
will  be  useful,  and  may  i)e  produced  at  the 
bank.  Some  one  acquainted  with  the  band-wri- 
ting of  the  payee,  must  attend  to  examine  the 
writing,  and  slate  it  is,  or  is  not,  that  of  the 
payee.  Mishaps  of  the  kind  seldom  happen, 
but  may  as  well  be  provided  against. 


Pro/etstoiiai  UgU,^Ba»kniipt$, 


MASTERS  EXTRAORDINARY  IN 
CHANCERY. 

From  Jan.  23d  to  Feb.  16/A,  1844,  both  inclunve, 
with  dates  when  gazetted, 

Fogg,  William,  Daryhnlme,  Lancaaler.    Feb.  6. 

Knowles,  George  Beaachamp,  Birmiogbam,  War- 
wick.   Jan.  ^3. 

Hinds,  George,  Goadhur&t,  Kent.    Jan.  23. 

Litler,  Henry  Wm.,  Oldhnm,  Lanauiier.     Feb.  6. 

Meggy,  Andrew,  Chelmsford,  Essex.    Feb.  9. 

Newbold,  James  Clifford,  Maslock,  Derby.  Feb.  9. 

Sismey,  Thomas,  Huntingdon.    Feb.  13. 

Wickham,     James,    Winchester,    Southampton. 
Jan.  23. 

White,  Robert  Adack,  Grantham,  Lmcoln.    Feb. 
13. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

jcy-om  Jan.  23i2  to  Feb.  16M,  1844,  both  inebuive, 
with  dates  when  gazetted. 

Barber,  William  Henry,  and  Merrick  Bircham 
fiircham,  28,  New  Bridge  Street,  Blackfriars, 
Attorneys  and  Solicitors.    Feb.  9. 

Blake,  James  Jones,  and  James  Henry  Frederick 
Lewis,  Attorneys  at  Law  and  Solicitors,  24, 
Essex  Street,  Strand.    Jan.  26. 

Bloome,  Matthew,  and  Ayrton  Gatliff,  Leeds, 
York,  Attorneys,  Solicitors,  and  Convey- 
ancers.   Feb.  2. 

Curteis,  George,  and  Henry  Kiogsford,  and  Henry 
Coaie  Kingtford,  Attorneys,  Solicitors,  and 
Cottveyaocers,  Canterbury.   Feb.  16. 

Galloway,  J.  H.,  and  Edward  C.  Bell,  and  Charles 
S.  Todd,  Attorneys  and  Solicitors.     Feb.  9. 

Gelly  Francis  Tbomas,  and  Joseph  Hayes,  Attor- 


neys, SolicitocB,  and  ComvyuBBen^  CuUon. 
Chambers,  Regent  Strevst.    Pisb.  6. 

Jones,  John,  and  George  Cutler  Parker,  AttonKys 
and  Solicitors,  3,  Pnmp  Court,  Middle  Tem- 
ple.   Jan.  30. 

Lampray,  John,  and  Algernon  Sydney  Fidd,  War- 
wick and  Leamington  PrioffB,  Attomejn  mad 
Solicitors.    Feb.  2. 

Owen,  James  and  John  Titterton,  Attorneys  aad 
Solicitors,  Liverpool.    Feb.  6. 

Rice,  Henry  and  Charles  Cowdery,  Attorneys, 
Solicitors,  and  Conveyancers,  Newport  and 
Cowes,  Isle  of  Wight.     Feb.  6. 

Smale,  H.  L.,  and  Henry  Smale,  Proctors  and 
Notaries  Public,  Doctors*  ConsaoBS^  I  omdan 
Jan.  23. 

BANKRUPTCIES  SUPERSEDED. 

From  Jan.  23d  to  Feb.  16M,  1844,  both  Mctemr, 

with  dates  when  gazetted, 

Coulston,  Jukes,  and  Harry  Pfaipps,  12,  Clement's 

Lane,  Shipping  Ironmongers.     Feb.  9. 
France,  James,  now  or  late  of  Manchester,  Lan- 
caster, Cotton  Manufacturer.    Jan.  23. 
Rhodes,  Joseph,  now  or  late  of  Leeds,  York,  Wool 

Stapler.     Feb.  13. 
Thomas,  Owen  Wynne,  22i,  Milk  Street,  Cheap- 
side,  Silk  Warehouseman.     Feb.  9. 


BANKRUPTS. 

From  Jan.  23d  to  Feb.  16M,  1844,  both  inebuive^ 
with  dates  when  gazetted, 

Aldred,  John,  Nottiogham,  Wholesale  Stationer 
and  Pasteboard  Manufacturer.  Whitmmre^  Off. 
Ass.;  Bradshaw,  Nottingham;  Motteram  & 
Co.,  Bennett's  Hill,  Birmingham.     Feb.  9. 

Amos,  Thomas,  114,  Kingsland  Road,  Middlesex, 
Builder.  Qroom,  Off.  Ass. ;  Messrs.  SkeJUid^ 
147,  Leadenhall  Street.     Feb.  13. 

Balls,  Thomas,  Thames  Street,  Iron  Merchant. 
Green^  Off.  Ass. ;  Twker  &  Co.,  Son  Cham- 
bers, Threadneedle  StreeU    Jan.  30. 

Barry,  John  Hoosse,  late  of  St.  John's,  New  Bmns- 
wick,  but  now  of  Lirerpool,  Merchant  and 
Ship  Owner,  (as  a  trader  indebted  together 
with  John  and  James  Alexander,  bis  late  part* 
ners  in  trade).  Turner ,  Off.  Ass.;  SA^  9l 
Co.,  Bedford  Row ;  MUter  &  Co.,  Harrin^a 
Street,  Liverpool.    Feb.  13. 

Beckley,  Richard,  late  of  33,  Sooth  Andley  Street, 
Hsnorer  Square,  Grocer  and  Coal  Merchant. 
Belcher^  Off.  Ass.;  Jonat,  11,  Cray's  Ino 
Square.    Feb.  16. 

Berridge,  Thomas,  Manchester,  Tobacconist. 
Potts,  Off.  Ass.;  Johmon  &,  Co.,  Temple; 
Kershaw,  Manchester.    Jan.  .30. 

Beswick,  Marshall,  Norwich,  Wine  and  Foner 
Merchant.  Pennelt,  Off.  Aaa.  ;  Shearman,  \, 
Trinity  Place,  Charing  Cross.    Jan.  26. 

Billington,  Samuel,  Birkenhead,  Chester,  Woollen 
Draper  and  Tailor.  Morgan,  Off.  Ass. ;  i/i/- 
shult,  21.  Tithebarn  Street,  Lirerpool;  ^n* 
cent  &  Co.,  Temple,  London.    Feb.  6. 

Butcher,  William,  Great  Marlborough  Street,  St. 
James's,  Commission  Agent,  Dealer  in  Car- 
pets. Groom,  Off.  Ass. ;  Alayhew  St  Co.,  96, 
Carey  Street,  Lincoln's  Inn.    Jan.  30. 

Chapman,  Richard,  Scortoo,  York,  Innkeeper. 
Hope,  Off.  Ass. ;  Ctase,  Farnival's  Inn,  Lon- 
don;  Huntvn,  Richmond;  7Va£r,  Leeds. 
Feb.  6. 

Clceve,  Henry,  Rettendon  Place,  Rettendoo, 
Essex,  and  late  of  31,  Edgeware  Koad,  Su 
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Mary-  le-Bone,  Cow-Keeper»  CaCtl«  a6d  Sheep 
Salesinan.  Lackingfont  Off.  An. ;  Rickarda  & 
Co.,  UdcoIo's  Inn  Fields;  Ciijion,  Romford, 
Essex.    Jan.  23. 

Cooper,  George.  Leeds,  York,  Butcher,  yowig. 
Off.  Ass.;  Raynar  &  Co.,  Leeds;  Sudlow  6l 
Co.,  Chancery  Lane.    Feb.  2. 

Conrtenay,  Francis  Burdett,  42.  Great  Marl- 
boroDfh  Street,  Middlesex,  Bookseller,  Sar- 
gcon  and  Apothf  cary.  Graham^  Off.  Ass. ; 
Bmiitr  &  Co.,  Ely  Place.    Jan.  23. 

Drage,  James  Robert,  Leeds,  York,  Tallow  Mer- 
chant. Feame,  Off.  Ass. ;  WiUiamttm  &  Co., 
London  ;  Caritf,  Leeds.     Feb.  2. 

Emmtna,  William,  23,  Montpelier  Ronr,  Brompton, 
Middlesex,  Builder.  Edwards,  Off.  Ass. ; 
Ward,  39,  Essex  Street,  Strand.    Jan.  23. 

Eraos,  IVilliam,  Borthwen,  Llangelynin,  Merio- 
neth, Miller.  Bird,  Off.  Ass. ;  Lowe  &  Co., 
Sonthampton  Buildings,  Chancery  Laue; 
Jonei,  Dolgelly;  Curry  &  Co.,  Lord  Street, 
Liyerpool.    Jan.  26. 

Evart,  Jobu,  and  George  Ewart,  Newcastle-npon- 
Tyne,  Auctioneers.  Baker,  Off.  Ass. ;  Brooks- 
bank  &  Co.,  14,  Gray's  Inn  ;  Browne,  Nenr- 
castle-upon-Tyne.    Feb.  6. 

Faulkner,  John,  Danger's  Street,  Chelsea,  Builder. 
WkUmore,  Off.  Ass.;  Ward,  Lincoln's  Inn 
Fields.     Feb.  13. 

Field,  George,  2,  Bond  Conrt,  Walbrook,  Packer 
and  Merchant.  LacUngtoit,  Off.  ^si. ;  Col- 
terili,  Throgmorton  Street.     Feb.  13. 

Fothergill,  John  the  elder,  Selby,  York,  Apothe- 
cary. Hoptt  Off.  Ass. ;  Jacques  &  Co.,  Ely 
Place ;  Haigh,  Selby ;  Ward  &  Co.,  Leeds. 
Jan.  26. 

Gregory,  Thomas,  Ponlshot  Mill,  Poutshot,  Wilts, 
Miller.  Kynaaim^  Off.  Ass. ;  jiustie,  Devizes. 
Feb.  6. 

Haonen,  James,  20,  Little  Brittain,  Tallow  Mel- 
ter,  and  Wax  and  Tallow  Candle  Merchant. 
Beieker,  Off.  Ass.;  Lawrance  &  Co.,  32, 
Bocklenhory.    Feb.  16. 

Hardeler,  John,  West  Mills,  Newport,  Isle  of 
Wight,  Miller.  ^Isager,  Off.  Ass.;  A/'Leod 
&  Co.,  13,  London  Street,  Fenchurch  Street, 
City.     Feb.  6. 

Hetheriogton,  Joseph,  Henry  Docker,  and  Cuth- 
bert  Johnson,  89,  Quadrant,  Regent  Street. 
Lamp  Dealers.     Tarauand,   Off.  Ass.;   Scott 
Bl  Co.,  Essex  Street,  Strand.     Feb.  9. 
Higginson,  Thomas,  Liverpool,  Pawnbroker,  Auc- 
tioneer,*   General  Outfitter,    and    i!)ealer  in 
ready  made  Clothes  and  Wearing  Apparel. 
C'azenove,  Off  Ass. ;  Tkompson,  No.  6,  New- 
ington  Bold  Street,  Liverpool ;  Nerris  &  Co., 
19,  Bartlett's  Buildings,  Holborn.     Feb.  13. 
Hillam,    Francis,  Cambridge  Terrace,  Edgeware 
Road,  Ale  and  Porter  Merchant.     Green,  Off. 
Ass. ;  ^ppkton,  Fenchurch  Buildings.    Feb.  6. 
Uiller,  George,  Sun  Street,   Biihopsgate  Street, 
Varnish  Manufacturer.     Graham,  Off.  Ass.; 
Bsaker/ord,  13,  Lombard  Street.    Jan.  30. 
Hitchin,   Henry,   Halifax,  Ironmonger.     Young, 
Off.  Ass.;  SUmry,  Birmingham;  Blooms  & 
Co.,  Leeds.    Jan.  26. 
Holden,  Henry^  Dewsbury,  York,  Dealer  in  Ful- 
lers   Earth.     Freeman,  Off.   Ass.;    Richards, 
Croydon  ;  ScAoies,  Dewsbury  ;  HarU,  Leeds. 
Feb.  16. 
Holdroyd,  John,  Northmoor,  near  Seaton-Delaval, 
Northumberland,   Farmer,  Brick  and  Tile- 
maker.    Baker,  Off.  Ass.;  Holme  &  Co.,  10, 
New  Inn  ;  Messrs.  7\nley,  Dockway  Square, 
Tjrnemottth.    Feb.  16. 


Hone,  Robert,  late  of  27,  Garnanlt  Place,  Spa 
Fields,  but  now  of  54,  Hatton  Garden,  Su- 
tioner.  Edwards,  Off.  Ass. ;  CaUUn,  39,  Ely 
Place,  Holborn.     Feb.  6. 

Jackson,  Charles  Smith,  Leeds,  York,  Cloth  Mer- 
chant. Feame,  Off.  Ass. ;  Sudlow  &  Co.,  20, 
Chancery  Laoe ;  Lee,  Leeds.    Jan.  23. 

Jones,  Esther,  West  Bromwich,  Stafford,  Widow, 
Dealer  in  Iron,  (firm,  Charles  Jones).  FFAtV- 
More,  Off.  Ass. ;  Giles,  Gray's  Inn  Square ; 
Giles,  Birmingham.     Feb.  16. 

Lamont,  Duncan,  Grapes  Public-house,  West 
Smithfield,  Dealer  in  Foreign  Wines  and 
Spirits,  Porter  and  Ale,  and  British  Com* 
pounds  and  Tobacco.  Whitmors^  Off.  Ass.; 
Buchanan,  Basingbnll  Street.     Feb.  2. 

Langridge,  Thomas,  Tonbridge  Wells,  Kent,  Auc- 
tioneer, and  Dealer  in  Furniture.  Johnson, 
Off.  Ass.  ;  Manning,  30,  Craven  Street, 
Strand.     Feb.  6. 

Lang,  Richard,  Millbridge,  Birstal,  York,  Tallow- 
C handler.  Hope,  Off.  Ass. ;  Jacptes  &  Co., 
8,  Ely  Place,  London;  Waits,  Dewsbury. 
Feb.  13. 

Lay,  Thomas,  Dudley,  Worcester,  Grocer.  Bit" 
tlesttme.  Off.  Ass. ;  CoUis,  Stourbridge ;  Smithy 
Waterloo  Street,  Birmingham.     Feb.  13. 

Leech,  John,  Newcastle-upon-Tyne,  Ironmonger. 
Baker,  Off.  Ass.;  Harle,  Neweastle-upon- 
Tyne;  Chiikolm  6l  Co.,  64,  Lincoln's  Inn 
Fields.    Jan.  30. 

Leguentre,  Alphonso,  Chingford  Mills,  Essex, 
Miller  and  Mealman.  Johnson,  Off.  A8S.| 
Adamson  &  Co.,  Ely  Place.    Jan.  30. 

Leonard,  Samuel  Walker,  Frances  Street,  Golden 
Square,  Butcher.  Groom,  Off.  Ass.;  Pain  &, 
Co.,  b.  Great  Marlborough  Street.     Feb.  9. 

Lewis,  William,  Twinnell  Street,  Bristol,  Carpen- 
ter and  Builder.  Hutton,  Off.  Ass. ;  Gregory 
&  Co.,  Bristol.     Feb.  9. 

Marks,  Edward  Mansfield,  21,  Mortimer  Street^ 
Cavendish  Square,  and  of  10,  Stanhope  Street, 
Regent's  Park,  Upholsterer.  Edwards,  Off. 
Ass. ;  Ivimey,  26,  Chancery  Lane.     Feb.  13. 

Maryon,  Richard,  Chigwellrow,  Essex,  Black- 
smith and  Farrier.  Edwards,  Off.  Ass.  \ 
Buchanan,  8,  Basinghall  Street.    Jan.  23. 

Milner,  John,  Brook  Street,  New  Road,  Middlesex^ 
Engine  Manufacturer.  Fallen,  Off.  Ass. ;  Ri- 
vington,  Fenchurch  Buildings.     Feb.  6. 

Minister,  Edward,  8,  Argyll  Place,  Regent  Street, 
Tailor.  Alsager,  Off.  Ass. ;  Hodgson  &  Co., 
10,  Salisbury  Street,  Strand.    Feb.  9. 

Mitchell,  Henry,  Nottingham,  Feltmonger.  Chris- 
tie, Off.  Ass. ;  Bowley,  Nottingham ;  Smith, 
Waterloo  Street,  Birmingham.     Feb.  16. 

Moore.  Joseph,  Tarn  worth,  Warwick,  Draper. 
Follett,  Off.  Ass. ;  Athurst,  Cheapside.  Feb.  6. 

Morgan,  George,  Gloucester,  Currier.  Miller,  Off. 
Ass. ;  Lovegrove,  Gloucester.    Jan.  26. 

March,  Henry,  Norton-nnder-Hamdon,  Somerset, 
Sail  Cloth  Manufacturer.  Hertoel,  Off.  Ass. ; 
Nicholelts,  Bridport ;  Stugden,  Exeter  ;  Brace,. 
Essex  Street.    Jan.  30. 

Mnrphy,  Michael,  Liverpool,  Grocer  and  Provision 
Dealer.  Morgan,  Off.  Ass. ;  Mason,  30,  Castle 
Street,  Liverpool ;  Willis  &  Co.,  Tokenhouse 
Yard.     Feb.  16. 

Norman,  Thomas,  Penketh,  near  Warrington, 
Lancaster,  Sale  Cloth  Manufacturer  and  Far- 
mer. Bird,  Off.  Ass. ;  Vincent  &  Co.,  Temple ; 
Brabner  &  Co.,  North  John  Street,  Liverpool. 
Feb.  16. 

Nuttall,  Thomas,  Rochdale,  Lancaster,  Pork  But- 
cher.    Stanway,  Off.  Ass. ;  Whitehead,  Rocb- 
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dale;  Chrk  k  Co.,  20,  Lincoln's  Ion  Fields. 
Feb.  16. 

Ogston,  Mary,  Daries  Street,  Berkeley  Square, 
Watch  Maker.  Graham,  Off.  Ass. ;  ^shurst, 
Cheapside.     Feb.  6. 

Osborne,  Henry  Roberts,  Tmro,  Cornwall,  Grocer. 
HenumuM,  Off.  Ass. ;  Ijockyer  &  Co.,  Ply- 
month  |  5/&^M,  Truro;  il/oorc,  Exeter.  Feb. 
16. 

Parr,  Thomas,  Liverpool,  Plumber,  Painter,  Gla* 
zier.  Hosier,  and  Draper.  Catenove,  Off.  Ass. ; 
Beed  &  Co.,  Friday  Street,  Cbeapside  ;  Robin- 
son.  Post  Office  Place,  LirerpooL    Jan  23. 

Ferryman,  Joseph  Henry,  Birmingham,  Book- 
seller and  Publisher.  Valpy,  Off.  Ass. ;  Hoi- 
royde,  Halifax,  York;  Wright^  Birmingham. 
Feb.  2. 

Fettitt,  Robert,  Exning,  Suffolk,  Lirery  Stable 
Keeper.  Turquand,  Off.  Ass.;  Gill,  Harring- 
ton Street,  Uampstead  Road.     Feb.  2. 

Fhillott,  Robert,  late  of  Clement's  Lane,  London, 
but  now  of  Rlagdon,  Somerset,  Scrivener. 
Acraman,  Off.  Ass. ;  Heavan,  Bristol.     Feb.  2. 

Reesby,  Charles,  Stamford,  Lincoln,  Miller.  Vatpy, 
Off.  Ass. ;  Jackson^  Stamford  ;  Smith,  Wa- 
terloo Street,  Birmingham.     Feb.  6. 

Robinson,  James,  late  of  Nottingham,  Wharfinger 
and  Brick  Maker,  but  now  of  Arnold,  in  the 
said  county  of  Nottingham.  BittUtton,  Off. 
Ass. ;  Caim,  NotU  ;  Smith,  Waterloo  Place, 
Birmingham.    Jan.  23. 

Rodham,  Thomas,  Newcastle-upon-Tyne,  Grocer, 
Ale  and  Porter  Merchant.  Baker,  Off.  Ass. ; 
ingUdew,  Newcastle-upon-Tyne  ;  Williamson 
&  Co.,  Gray's  Inn.     Jan.  30. 

Rolfe,  John,  late  of  Uxbridgc,  Coal  and  Timber 
Merchant.  Groom,  Off.  Ass. ;  Sleap,  2,  Middle 
Temple  Lane.    Jan.  26. 

Rushton,  John  the  younger,  Nottingham,  Livery 
Stable  Keeper,  Smith,  Veterinary  Surgeon. 
Chritiie,  Off.  Ass.;  Brewster,  Nottingham; 
Smith,  Birmingham.    Jan.  26. 

Scott,  Frederick  James,  St.  Albans,  Herts,  Apo- 
thecary. Belcher,  Off.  Ass.;  Clark  &  Co.,  36, 
Essex  Street,  Strand.     Feb.  9. 

Shaw,  Frederick,  60,  London  Wall,  Builder  and 
Carpenter.  Tur^and,  Off.  Ass. ;  Wadesm  &. 
Co.,  Austin-friars.    Jan.  23. 

Smith,  Noel  Thomas,  the  younger.  Lime  Street, 
Ship  Owner,  (firm,  Noel,  Thomas  Smith,  & 
Co.)  Folletl,  Off.  Ass.;  Clayton  &  Co.,  6, 
New  Square,  Lincoln's  Inn.     Feb.  6. 

Smith,  Henry  William,  TothiU  Street,  Wesimin- 
Bter,  Woollen  Draper.  Johnson,  Off.  Ass. ; 
Lloyd,  Milk  Street,  Cheapside.    Feb.  16. 

Sutton,  Charles,  Southampton,  Hants,  Grocer  and 
Cheesemonger.  Pennell,  Off.  Ass. ;  Oldershaw, 
King*s  Arms  Yard,  Mooigate  Street,  City. 
Feb.  6. 

T^bay,  Richard,  Cheesehill  Street,  Winchester, 
Plumber  and  Glazier.  Whitmore,  Off.  Ass.; 
Finch  &  Co.,  57,  Lincoln's  Inn  Fields.  Jan. 26. 

Teesdale,  Christopher,  and  Richard  Toulson,  Fur- 
nishing Warehousemen,  Westminster  Bridge 
Road,  Surrey.  Green,  Off.  Ass. ;  Sole  Sl  Co., 
Aldermanbury.    Feb.  9. 

Thompson,  William,  and  James  Mellis,  NeweasUe- 
npon-Tyne,  and  Buenos- Ay  res,  aud  Monte 
Video,  South  America,  Merchants,  Commis- 


sion Agents.  Baker,  Off.  Ats.;  Watsom,  IS, 
St.  Nicholas  Church-Yard,  Newcastle-opon- 
Tyne ;  Shield  ti  Co.,  Queen  Street,  Cheapo 
side.    Feb.  2. 

Hldesley,  Matthew,  t'crto  Bello,  Wolverhampton, 
Stafford,  Timber  Dealer  and  Brick-maker. 
Christie,  Off.  Ass. ;  Phillips  &,  Co.»  Wolver- 
hampton.    Feb.  6. 

Tisoe,  Henry,  Hertford,  Carpenter  and  Bailder. 
Pewnell,  Off.  Ass. ;  Thompson  Bl  Co.,  Salters 
Hill,  London  ;  IVicholson  &  Co.,  Hertford. 
Feb.  6. 

Tubb,  John,  Basingstoke,  Hants,  Drapar.  Oren, 
Off,  Ass. ;  Askurst,  Cheapside.    Jan.  30. 

Turner,  Robert,  Woodsome  Lees,  Almoodbury, 
near  Huddersfield,  York,  (firm  of  Robert 
Turner  &  Co.,)  Fancy  Cloth  Manufiactarer. 
Young,  Off.  Ass. ;  Clark  &  Co.,  Liocoln'a  Inn 
Fields;  Robinson,  Huddersfield «  Bomd^  Albion 
Street,  Leeds.    Feb.  13. 

Walker,  Henry,  Luton,  Bedford,  Cordwaioer; 
Whitmore,  Off.  Asa.  ;  Lambert,  Gray's  Ion. 
Hunt,  Luton.     Feb.  16. 

Walton,  Geoi^,  Stockton-upon-Tees,  Durham, 
Wine  and  Spirit  Merchant.  Baker,  Off.  Ass. ; 
Dimmock  &  Co.,  12,  Sise  Lane,  London; 
Stevenson,  Darlington.     Feb.  6. 

Webb,  William,  Leamington,  Warwick,  Hotel 
Keeper.  Bittleston,  Off.  Ass.;  Gremtwood, 
New  Street,  Birmingham.    Feb.  2. 

White,  Thomas,  284,  Regent  Street,  Lace  Dealer. 
Lackington,  Off.  Ass.;  Askmrti^  Cheapside. 
Feb.  6. 

Williamson,  Caleb,  17,  Regent  Street,  St.  James's, 
Westminster,  Hosier  and  Glover.  FoUeit,  Off. 
Ass. ;  Goddard,  Wood  Street.     Jan.  23. 

Wilson,  Joseph,  Newcastle-upon-Tyne,  Draper. 
Hosier.  Bnker,  Off.  Ass.;  Plmnptree,  Temple; 
Cram, Newcastle-upon-Tyne.    Jan. 26. 

Wood,  William  Law,  now,  or  late  of,  117,  Bishops- 
gate  Street  Within,  Export  ironmonger.  Bel' 
Cher,  Off.  Ass. ;  Henderson,  28,  Mansell  Street, 
Goodman's  Fields.    Feb.  2. 


PRICES  OF  STOCKS. 


TSiesday,  20M  February,  1844. 
Bank  Stock  dividends,  7  per  cent  -    -    .    -    195 
3  per  cent.  Reduced  Annuities-    *    -     -  98}  a  i 
3  per  cent.  Consols  ------    97|  «  | « I 

3i  per  cent.  Reduced  Annuities  -  103^  a  3  «  } 
New  3i  per  cent.  Annuities  -  -  -  «  102ifl| 
Long  Annuities,  expire  5th  Jan.  1860  -  12|  a  il 
Anns,  for  30  years,  expire  lOth  Oct.  1869  -  12| 
South  Sea  Stoek  New  Anns.,  dir.  3percent|-  96| 
Bank  Stock  for  acct.,  27th  Feb.,  1844  •  I94ia5 
3Jper  cent.  Consols,  for  acct.,  27  Feb.  -  97|  «  j 
Excheqittr  Bills : — 

1000/.  at  lie/.    -     -     70s.aQs.pm. 

500/.     „     -    -    -    72*. « 70*.  pm. 

Small,  „     -    -     -     72*.  a  70*.  pm. 

Advertised     „      -    69«.pm. 


Wtit  Hefliftl  Olbjseni^r. 


SATURDAY,  MARCH  2,  1844. 


— •*  Quod  inagis  ad  Nos 

Ptortinet,  et  oMcire  malnm  ft,  agiUmiw. 


HORAT, 


THE  LORD  CHANCELLOR'S  BILL 
TO  SIMPLIFY  THE  TRANSFER 
OF  PROPERTY. 

Thk  present  bill  is,  we  trust j  now  to  have 
a  better  fate  than  has  hitherto  attended  it. 
Twice  has  it  ahready  been  proposed ;  in 
1 834  it  was  introduced  by  Mr.  PhUpotts  into 
the  House  of  Commons,  when  we  printed 
it  (8  L.  O.  101),  but  it  did  not  make  any 
progresa  ;  and  again  in  1836,  it  was  brought 
in  by  Lord  Lyndhurst  into  the  House  of 
Lords  in  a  somewhat  enlarged  form  (see 
1 1  L.  O.  444) ;  and  now  the  same  noble 
and  learned  lord  has  re- introduced  it,  hav- 
ing  added  two  additional  clauses,  and  in 
some  respects  altering  its  phraseology. 

As  it  will  probably  pass  this  time,  and  as 
it  is  of  considerable  interest  to  the  convey- 
ancing portion  of  the  profession,  we  shall 
notice  some  of  its  intended  effects ;  and  we 
shall  again  print  it,  as  we  conceive  this  will 
be  a  convenient  opportunity  for  making  any 
other  alterations  of  a  simflar  kind  to  those 
contained  in  the  present  bill,  and  on  this 
account  we  invite  the  attention  of  our 
readers  to  its  provisions. 

The  first  object  is  to  enact  that  every 
person  may  convey  by  deed,  without  livery 
of  seisin,  or  enrolment,  or  a  prior  lease,  aU 
such  land.  &c.  as  he  may  now  convey  by 
lease  and  release.  Since  the  4  &  5  Vict, 
c.  21,  the  lease  for  a  year  is  practically 
dispensed  with ;  but  if  the  Lord  Chancellor 
can  persuade  the  Chancellor  of  the  Exche- 
quer to  take  off  the  stamp  duty,  which 
really  diould  be  done,  we  shall  much  rejoice. 

The  bill  next  proposes  to  remedy  some 
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of  those  technical  objections  which  are  now 
applicable  to  some  of  the  existing  assu- 
rances. Thus,  if  I  convey  by  lease  and 
release  to  A.,  to  the  use  of  B,^  B.  takes  the 
legal  estate;  but  if  I  convey  by  way  of 
bargain  and  sale,  or  if  I  covenant  to  stand 
seised,  using  the  very  same  words,  B,  takes 
only  an  equitable  estate.  The  reasons  for 
this  distinction  are  purely  technical,  and 
we  see  no  reason  why  it  should  not  be  done 
away.  And  the  same  observation  applies 
to  an  appointment  in  exercise  of  a  power 
which  has  now  the  effect  of  vesting  the 
legal  estate  in  the  releasee  to  uses. 

The  following  clause,  we  conceive,  is 
rather  declaratory  than  enacting :— '*  That 
no  partition,  or  exchange,  or  assignment  of 
any  freehold  or  leasehold  land  shall  be  valid, 
unless  the  same  shall  be  made  by  deed." 

To  the  seventh  provision,  which  allows 
contingent  interests  to  be  conveyed  by  deed, 
we  fiilly  agree.  By  the  present  law,  con- 
tingencies and  mere  possibilities,  though 
they  nuty  be  released  or  devised,  cannot  be 
assigned  to  a  stranger,  unless  coupled  with 
some  present  interest,  although  they  may 
be  assigned  in  equity,  and  bound  at  law  by 
way  of  estoppel,  (see  2  Stewart's  Black- 
stone,  822,  2d  edition).  The  reasons  of 
all  this  nicety  are  entirely  obsolete,  and 
we  cannot  see  why  contingent  interests 
should  not  be  conveyed  by  deed. 

By  the  8th  clause,  wluch  is  a  new  one* 
a  married  woman  may  assign  by  deed  any 
reversionary  interest  she  may  be  entitled  to 
in  personal  property,  in  like  manner  as  she 
may  dispose  of  the  like  interest  in  any  mo- 
ney to  arise  from  the  sale  of  land.     We 
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long  ago  pointed  ont  the  anomalous  state 
of  ^e  law  in  this  respect  (see  15  L.  0. 193)» 
with  reference  to  Mr.  Lynch's  bill  for  ef- 
fecting the  same  object  as  the  present  clause, 
which  we  are  glad  to  see  has  been  intro- 
duced. 

We  have  recently  sheWn  that  so  familiar  a 
point  as  whether  a  deed  need  or  need  not  be 
signed,  has  never  been  decided.  By  s.  9.  this 
doubt  will  no  longer  exist,  as  it  proposes  to 
enact  that  a  deed  shall  not  be  valid,  unless 
the  same  shall  be  signed  as  well  as  sealed. 
The  deed  must  also  be  attested  by  one  or 
more  witnesses,  but  no  definite  form  of 
attestation  is  to  be  necessary.  We  would 
submit,  however,  that  signing  should  alone 
be  necessary.  Why  should  sealing  be  also 
required  at  the  present  day  ? 

Passing  over  some  minor  conveyancing 
points,  we  come  to  s.  15,  which  provides 
that  contingent  remainders  shall  not  be  de- 
stroyed by  the  surrender,  conveyance,  or 
descent  of  the  preceding  estate.  It  is  surely 
a  disgrace  to  the  present  century  that  this 
provision  is  still  necessary.  In  equitable 
limitations,  contingent  remainders  are  not 
destructible,  and  it  is  most  unjust  thai  in 
legal  estates  the  rule  should  be  otherwise. 

We  approve  also  of  the  following  clauses : 
'*  17.  Executor  or  administrator  of  mort- 
gagee empowered,  on  discharge  of  mortgage, 
to  convey  the  legal  estate  vested  in  heir  or 
devisee."  '*  18.  Receipts  of  trustees  to  be 
effectual  discharges ;".  and  also  that  "  in- 
denting a  deed  shall  be  unnecessary..'^  The 
judge's  scissovs,  kept  for  Uiis  purpose,  may 
now  be  thrown  away!  The  resMuning 
clauses,  although  some  of  them  would  have 
grieved  Lord  Coke,  are  also  unobjectionable 

Altogether,  we  trust  that  nothing  may 
prevent  the  passing  of  this  bill,  which  will 
free  the  law  of  real  property  of  some  of  its 
greatest  absurdities,  which  not  only  existed 
in  the  books,  but  which  materially  intecfessd 
with  the  ordinary  dealings  with  property, 
and  frequently  occasioned  the  grossest  in- 
justice. 

TRANSPEB  pP  PROPERTY. 

Tais  is  a  Bill  "  for  «}inplifyiog  tUe  Assurance 
of  Property  by  Deed."  U  ia  proposed  to  be 
enacted  as  foUo\?8 : — 

1.  That  the  tvordi  and  expressions  herein- 
after mentioned,  which  in  their  ordinary  si^- 
mfication  have  a  mone  confined  or  a  dinerent 
meaningr,  ehsiU  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the 
act  shall  exclude  such  construction,  be  inter- 
preted as  follows;  Cthat  is  to  sayO  the  word 
"land"  shall  extend  to  manors,  advowtons, 
messuages,  lands,  tithes,  tenetncnt!>,  and  here- 


ditaments, whether  corporeal  or  incorporeal, 
and  to  any  undivided  share  thereof,  and  to 
any  estate  or  interest  therein ;  the  word  *'  free- 
hold "  shall  extend  to  customary  freehold,  or 
such  customary  land  as  will  pass  by  deed,  or 
deed  and  surrender,  and  not  by  surrender 
afeiie;  the  word  '^  conveyuQce  "  shall  extend 
to  a  feoiHTiiient,  grant,  release,  surrender,  or 
other  assurance  of  freehold  land ;  the  word 
"person"  shall  extend  to  a  corporation  ■« 
well  as  an  individual ;  and  every  word  import- 
ing the  singular  number  only  shall  extend  and 
be  applied  to  severjil  persons  or  things  as  well 
as  to  one  person  or  thing ;  and  every  word  im- 
porting the  masculine  gender  only  shall  extend 
and  be  applied  to  a  female  as  well  as  a  male. 

2.  That  every  person  may  convey  by  any 
deed,  wiihout  livery  of  seisin,  or  enrolment,  or 
a  prior  lease,  all  such  freehold  land  as  he 
might  before  the  passing  of  this  act  have  con- 
veyed by  lease  and  release ;  and^  every  such 
conveyance  shall  take  effect  as  if  it  had  been 
made  Uy  lease  and  release. 

3.  That  where,  by  any  deed  which  shall  take 
effect  as  a  bargain  and  sale  or  covenant  to 
stand  seised,  freehold  land  shall  be  conveyeO 
to  any  person,  or  to  any  person  and  bis  heirs, 
to  any  uses,  such  deed  shall  have  the  same 
effect  in  passing  the  legal  seisin,  and  in  other 
respects,  as  if  the  same  had  been  a  lease  and 
release  or  grant. 

4.  Thai  where,  by  any  deed  which  shall  take 
effect  as  an  appomtment  in  exercise  of  a 
power,  freehold  land  shall  be  appointed  to  any 
person,  or  to  any  person  and  his  heirs,  to  any 
uses,  such  deed^  unless  a  contrary  intention 
shall  appear  by  it,  shall  be  construed  and  shaO 
take  effect  as  if  the  words  relating  to  such  fiwt- 
mentioned  persoh,  or  to  him  and  his  heiw, 
bad  been,  omitted,  and  the  appointment  bad 
been  made  at  once  to  the  uses  therein  ex- 
pressed. 

$.  That  no  partition  or  exchange  or  assign- 
ment of  any  ^eehold  or  leasehold  land  sball 
be  valid  unless  the  same  shall  be  made  by 
deed. 

6.  Thiit  no  lease  in  writing  of  any  frechoM, 
copyhold,  or  leasehold  land,  or  surrender  id 
writing  of  any  freehold  or  leasehold  land, 
shall  be  valid  as  a  lease  or  surrender  unless 
the  same  shall  be  made  by  deed,  but  any 
agreement  in  writing  to  let  or  to  surrender 
any  such  land  shall  be  valid  and  take  effect  as 
an  airreetneiit  to  execute  a  lease  or  surrender, 
and  the  person,  who  thall  be  in  the  possessioo  of 
the  land  in  pursuance  of  any  agreement  to  let, 
may  from  payment  of  rent  or  other  circnm- 
staaces  be  construed  to  be  a  tenant  from  year 
to  year. 

7.  That  any  person  may  convey  or  assign  by 
any  deed  any  such  contingent  or  executory  in- 
terests, right  of  entry  for  condition  broken,  or 
other  future  esute  or  interest  Ka  he  shall  be 
entitled  to  in  any  freehold  or  copyhold  or 
leasehold  Und,  or  personal  property,  or  any 
part  of  such  interest,  right,  or  estate  respec- 
tively, whether  he  may  or  may  not  be  ascer- 
taiued  as  the  person  or  one  of  the  persons  iS 
whom  the  same  may  become  vested,  and  wlic- 
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dier  he  may  be  entitled  thtrels  mtder  the  in- 
strnment  bv  which  the  same  was  created,  or 
under  any  dwpo^iofi  thereof  by  deed  er  will  { 
aad  evei7  penobto  wfcom  any  sack  iatcrest» 
ty^t,  or  estate  dMi  be  conveyed  or  assigned 
shall  be  entitled  to  Ike  aauM  interest,  rights  or 
estate,  or  such  part  thereof  as  shall  be  con- 
veyed or  Bssijfned  to  him,  and  the  same  action, 
I  suit,  and  remedy  for  the  same,  as  the  person 
ori?inal]y  entitled  thereto,  his  heirs,  execn- 
tors,  or  administrators,  would  hare  been  en^^ 
I  tided  to  if  no  conveyance,  assig^nment,  or 
:  Other  disposition  thereof  had  been  made ;  pro- 
vided that  no  person  shall  be  empowered  by 
this  act  to  dispote  of  any  expectancy  which  he 
loay  have  as  heir,  or  heir  of  the  body  inherit- 
able to  any  freehold  ur  copyhold  land,  or  as 
next  of  kin,  under  the  statutes  for  the  dia- 
trilmtion  of  the  estates  of  intestutes  of  a  per. 
son  who  shall  survive  him  to  any  leasehold 
hod  or  personal  property,  nor  lo  any  estate, 
rij^it,  or  interest  to  which  he  may  become 
entitled,  under  any  deed  thereafter  to  be 
executed,  or  under  the  wilt  of  any  persbn  who 
aball  survive  him,  and  no  deed  shall  by  force 
of  this  act  bar  or  enlarge  any  estate  tail :  Pro- 
vided also,  that  no  chose  in  action  shall  by 
this  act  be  made  assignable  at  law. 

8.  That  any  married  woman  may  assign  by 
deed  any  suck  reversionary  or  other  future  in- 
terest as  she  nsay  be  entitled  to  in  any  per* 
sonal  property,  in  like  manner  as  she  might 
dispose  of  the  like  interest  in  any  money  to 
arise  from  the  sale  of  land. 

9.  That  no  deed  shall  be  valid  unless  the 
same  shall  be  signed  as  well  as  sealed  (ex- 
cept when  made  by  a  corporadon  agyfregate) ; 
and  no  deed  shall  be  valia  unless  its  execution 
shall  be  attested  by  one  or  more  witness  or 
witnesses,  but  no  definite  form  of  attestation 
tbail  be  necessary. 

10.  That  no  appointment  made  by  deed  or 
writing  (otherwise  than  by  will)  in  exercise  of 
a  power  shall  be  valid  unless  the  same  shall 
be  executed  as  a  deed  is  reqiMVed  by  this  act 
to  be  executed ;  but  no  order  or  direction  by 
a  married  woman  to  pay  any  money  to  which 
she  may  be  entitled  for  her'  separate  use,  or 
any  part  of  tlie  income  to  whicii  she  may  be 
cntitlod  for  her  separate  use  of  land  of  any 
tenure,  or  of  personal  property,  shall  be 
deemed  to  be  an  appointment  within  the  mean- 
ing of  this  act. 

11.  That  every  deed  executed  as  by  this  act 
is  required  shall  be  a  valid  ezecntion  of  a 
power  of  appointment  by  deed  or  writing 
(otherwise  than  by  will),  notwithsUnding  it 
may  hare  been  expressly  required  that  such 
power  should  be  executed  by  a  deed  or  writ- 
ing with  some  additional  or  other  form  of 
execution  or  solemnity. 

12.  That  any  person  may  convey  or  assign 
freehold  or  leasehold  land  or  personal  pro- 
perty to  himself  or  herself,  or  to  his  wife  or 
her  hnsbandi  either  alone  or  together  with  any 
other  person ;  and  such  conveyance  or  asugn* 
ment  shall  take  effect  as  if  the  same  had  bieen 
made  by  a  trustee  after  a  conveyance  or  as- 
signment of  such  land  or  personal  property 


had  been  made  to  him  for  thst  purpose  by 
such  person^ 

13.  That  neither  the  word  "grant"  nor 
the  word  "  exchange  "  in  any  deed  shall  have 
the  effect  of  creating  any  warranty  or  right  of 
re-entry,  nor  shall  either  of  such  words  have 
the  effect  of  creating  any  covenant  by  implica- 
tion, except  in  caaes  where  by  anv  act  of  par- 
liament it  is  or  ahall  be  declared  that  the  word 
"grant"  shall  imply  any  covenants  for  the 
title. 

14.  That  no  conreyance  shall  be  voidablo 
only  ^en  made  by  feoffment  or  other  assur- 
ance where  the  same  would  be  absolutely  void 
if  made  by  release  or  grant  {  and  that  no  as« 
sunmce  shall  create  any  estate  by  wron^f,  or 
have  any  other  effect  than  the  same  would 
have  if  it  were  to  take  effect  as  a  release,  sur- 
render, grant,  lease,  bargain,  and  sale,  or 
covenant  to  stand  seised  (as  the  case  may  be). 

15.  That  when  the  estate  immediately  pre- 
ceding a  contingeni  remainder  and  the  next 
vestea  remainder  or  reversion  shall,  by  sur- 
render, conveyance,  descent,  or  otherwise,  be* 
couie  vested  in  the  same  person,  such  union 
shall  not  destroy  or  defeat  the  contingent  re- 
mainder, but  tiie  same  shall  take  effect  as  if 
there  had  been  no  such  union. 

16.  That  any  two  or  more  persons  possessed 
of  or  entitled  to  any  leasehold  lands  or  personal 
property  as  tenants  in  common  may  by  deed  de- 
clare that  they  will  be  joint  tenants  thereof,  and 
ihertnpon  they  shall  lie  possessed  thereof  or  en- 
tiiied  thereto  as  joint  tenants,  as  if  the  same  had 
been  assigned  to  them  as  joint  tenants ;  but 
the  survivor  of  any  such  tenants  in  common 
for  liheir  lives  shall  not,  by  virtue  of  this  act, 
acquire  a  greater  estate  in  any  share  than  he 
would  have  been  entitled  to  if  they  had  not  be- 
come joint  tenants. 

1 7.  Tha  when  any  penon  entitled  to  any 
freehold  or  copyhold  land  by  way  of  morti^a-e 
has  or  shall  hava  departed  this  life,  and  his 
executor  or  administrator  m  or  shall  be  en- 
tided  to  the  money  secured  by  the  mortgage, 
and  the  Cegal  estate  in  such  laud  is  or  shall  be 
vested  in  the  beur  or  devisee  of  such  mortgagee, 
or  the  heir,  devisee,  or  other  avsign  of  such 
heir  or  devisee,  and  possession  of  the  land 
shall  not  have  been  taken  by  virtue  of  the  mort- 
gage, such  executor  or  administrator  shall  have 
power,  upon  payment  of  the  principal  money 
and  interest  due  to  him  on  the  said  mortgage, 
to  convey  by  deed  or  surrender  (as  the  case 
may  require)  the  legal  estate  which  became 
vested  in  such  heir  or  devisee ;  and  such  con- 
veyance shall  be  as  effectual  as  if  the  same  had' 
bean  made  by  any  such  heir  or  devisee,  his 
heirs  or  assigns. 

18.  That  the  receipt  in  writing  of  any  person 
to  whom  anjf  money  shall  be  payable  upon  any 
expreai  or  implied  trust  shall  effectually  dis- 
charge the  person  paying  the  same  from  seeing 
^to  the  application  or  being  answerable  for  the 

olisapplication  thereof,  unless  the  contrary 
shall  be  expressly  declared  by  the  instrument 
which  created  the  trust. 

19.  That  it  shall  not  be  necessary  in  any 
case  to  have  a*  deed  indented ;  and  that  a  deed 
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not  mdented  ilitn  have  the  sams  effect  as  if  the 
same  had  been  an  indenture,  and  any  person, 
not  beinf^  a  party  to  any  deed,  may  take  an 
immediate  benefit  under  it  in  the  same  manner 
as  he  roiuht  under  a  deed  poll. 

20,  That  no  disclaimer  of  any  land  shall  be 
valid  unless  the  same  shall  be  made  by  deed, 
or  by  matter  of  record,  or  by  any  bill  or  an- 
swer to  a  hill  or  other  proceeding  in  a  court 
of  equity. 

31.  That  any  married  woman  may  disclaim 
any  land. 

22.  That  no  conveyance,  assignment,  or  dis- 
claimer by  deed  made  hy  any  married  woman 
hy  virtue  of  this  act  shall  he  valid,  unless  the 
deed  by  which  the  same  shall  be  made  be  ac- 
knowledged by  her  in  the  same  manner  as  a 
deed  by  which  she  might  dispose  of  land  is  re- 
quired to  be  acknowledged. 

23.  That  where  the  reversion  of  any  land, 
subject  to  a  lease,  shall  be  merged  in  any  re- 
nunder  or  other  reversion  or  future  estate, 
the  person  entitled  to  the  estate  into  which 
such  reversion  shall  have  merged,  his  heirs, 
executors,  administrators,  successors,  and  as- 
signs, shall  have  and  enjoy  the  like  advantajre, 
remedy,  and  benefit  against  the  lessee,  his  heirs, 
successors,  executors,  administrators,  and  as- 
signs, for  nonpayment  of  the  rent,  or  for  do- 
ing of  waste  or  other  forfeiture,  or  for  not  per- 
forming conditions,  covenants,  or  agreements 
contained  and  expressed  in  the  indenture  of 
his  lease,  demise,  or  grant,  agunst  the  lessee, 
farmer  and  grantee,  bis  heirs,  successors,  ex- 
ecutors, admintstrutnrs,  and  assigns  as  the 
person  who  would  for  the  time  being  have 
been  entitled  to  the  mesne  reversion  which 
shall  have  merged  would  or  might  have  had 
or  enjoyed  if  such  reversion  had  not  been 
merged. 

2-1.  That  any  rent  charge  may  be  appor- 
tioned in  like  manner  as  any  other  rent. 

26.  That  the  release  from  a  rent  of  any  part 
of  the  land  out  of  which  it  shall  be  payable 
shall  not  be  a  discharge  of  the  residue  of  such 
land,  but  the  rent  shall  be  recoverable  out  of 
such  residue,  or  any  part  thereof,  in  the  same 
manner  as  it  might  have  been  recovered  there- 
out  if  such  release  had  net  been  made ;  pro- 
vided that  where  the  owner  of  the  land  re- 
leased shall  not  be  the  owner  of  such  residue 
of  the  land  or  of  any  part  thereof  the  owner  of 
such  residue  of  the  land  or  any  |>art  thereof 
shall  be  entitled  to  such  contribution  (if  any) 
from  the  owner  of  the  land  released  as  he 
would  have  been  entitled  to  if  no  such  releaae 
had  l>een  made. 

26.  That  a  condition  or  covenant  not  to  as- 
sign or  underlet  or  do  any  other  act  without 
licence  shall  not  be  wholly  released  or  deter* 
mined  by  a  licence  to  do  one  such  act,  but 
every  such  licence  or  consent  shall  be  a  waiver 
or  release  of  the  condition  or  covenant  so  far 
only  as  respects  any  act  done  according  to  the 
terms  expressed  in  such  licence  or  consent, 
and  any  act  done  contrary  to  the  condition  or 
covenant,  other  than  such  act  as  shall  have 
heen  permitted  by  any  such  licence  or  consent, 
shall  be  deemed  a  breach  of  the  coadition  or 


covenant ;  and  where  a  bankrupt  or  insolvent 
debtor,  or  a  defendant  in  any  suit  against 
whom  execution  shall  be  iuued,  shall  be 
the  owner  of  land  demisA  by  any  lease 
which  shall  contain  a  condition  or  cove- 
nant against  assigning  or  underletting  the 
same  by  the  lessee  or  his  assigns  without  li- 
cence, the  assignment  j>f  such  land  by  the  as- 
signee of  such  bankrupt  or  insolvent  debtor, 
or  by  the  sheriff  under  such  execution,  shall 
not  (unless  expressly  mentioned  in  such  con- 
dition or  covenant)  be  deemed  a  breach  of  snch 
condition  or  covenant,  but  such  conditiott  or 
covenant  shall  continue  in  force  with  respect 
to  any  subsequent  assignment  or  underlease 
which  shall  be  made  contrary  thereto. 

27.  That  this  act  shall  commence  and  take 
effect  from  the  thirty  first  day  of  December, 
one  thousand  eight  hundred  and  forty-four, 
and  shall  not  extend  to  any  deed,  act,  or  thing 
executed  or  done  before  the  first  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  forty- 
five. 

28.  And  be  it  further  enacted,  that  thb  act 
shall  not  extend  to  Scotland. 


BIGHTS  OF  FOREIGNERS  IN  FRANCE. 

We  have  long  considered  that  there  should 
be  an  attempt  at  a  nniformity  of  procedure, 
so  far  as  is  possible,  both  in  courts  of  Ist 
and  equity,  and  we' trust  that  in  any  further 
alteration  in  the  practice  of  our  courts  of 
equity,  this  may  be  attended  to.  But  ve 
go  further  than  this :  we  think  that  much 
benefit  would  arise,  if  some  investigation 
took  place  with  respect  to  procedure  in 
foreign  countries,  especially  in  France  and 
Germany ;  and  we  should  like  to  see  some 
uniformity  prevail  in  all  civilized  Europe.  We 
cannot,  indeed,  tell  what'Uhe  mild  influence 
of  railways  "  may  not  do  in  this  respect. 
Not  only  may  all  wars  cease,  but  all  con* 
flict  of  laws ;  and  Mr.  Justice  Story's  ex 
cellent  book  become  a  dead  letter.  Our 
attention  has  been  called  to  this  subject  hy 
a  decision  of  the  French  Courts  which  hats 
been  brought  under  our  notice,  and  in  which 
we  thidc  the  rule  obtaining  in  our  own 
Courts  is  to  be  preferred. 

We  apprehend  it  is  the  law  of  England 
as  far  back  as  the  Year  Books,*  that  a  fo- 
reigner may  sue  another,  and  may  enforce 
lus  demand ;  but  this  would  appear,  from 
the  following  case,  not  to  be  so  in  Fiance. 

Phrenolog^icttl  Society  of  EHinburgk  f.  Ferity, 
**  A  judgment  was  pronounced  on  one  quet« 
tiou  in  this  important  cause  by  the  Cour  Hoy- 
ale  of  Paris  on  4th  December  last,  as  appesrs 
from  the  reports  in  the  French  law  newspapen 
Le  Droit  and  Gazette  dee  TVibunauM.    Dr. 

«  I  Year  Book,  21  Hen.  VI. 
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RohertOD,  a  Scotchman,  wbo  had  lon^  resided 
in  Parit,  died  there  on  llth  September,  1840, 
leaving  a  will  appointing  the  clefendant.  Dr. 
Verily,  his  executor,  and  roakinf?  various  be- 
quests, after  paying  which,  the  whole  residue 
(now  stated  at  jf  15,000  sterling)  was  directed 
to  be  paid  over  to  the  Phrenological  Society  of 
Edinburgh.  This  legacy  not  having  been  paid, 
the  Society  applied  lo  the  tribunal  of  first  in- 
stance,  prayins;  that  Dr.  Verity  should  be  or- 
dered to  deposit  in  the  Banlc  of  Consiignation 
the  whole  sums  in  the  inventory  of  the  estate ; 
or  otherwise  to  pay  such  sum  as  the  court 
might  fix  as  the  value  of  the  estate.  Dr.  Ye- 
rity,  being  himself  an  Englishman,  opposed 
this  application  on  various  grounds,  alleging 
that  tbe  society  had  no  legal  existence,  and 
pitadinir  ihe  ineompeieneg  o^ihe  F>ench  courts 
to  entertain  any  suit  in  which  both  parties  are 
foreigners.  This  last  objection  was  sustained 
by  the  tribunal  on  18th  November,  1841. 
The  society,  having  appealed  to  the  Cour 
Royale,  obtained  a  judgment  on  8th  August, 
1842,  recognisinK  the  incompetency  of  the 
court  as  to  the  ultimate  rights  of  parties,  but 
reven*ing  the  judgment  of  the  inferior  court 
on  tlie  question  of  consignation  as  a  provi- 
rional  or  conservative  measure,  and  ordering 
Dr.  Verity  to  deposit  in  bank  the  sums  com- 
posing the  executry. 

^ "  This  judgment  was  silent  as  to  the  pecu- 
niary amount  of  the  estate ;  and  in  order  to 
remedy  this  de fect»  the  society  moved  the  Cour 
Royale  for  a  judgment  af^ainst  Dr.  Verity  for 
consignation  of  30,000  fraois  to  account ;  but 
this  motion  was  refused  on  /ih  September, 
1842,  on  the  ground  that  it  should  have  been 
made  to  the  tribunal  of  first  instance. 

"The  Society  then  executed  a  seizure  of 
articles  in  Dr.  Verity's  house.  This  seizure 
was  objected  to  by  Dr.  Verity,  but  was  sus- 
tainsd;  and  the  judgment  to  that  effect  was 
confirmed  on  appeal,  first  by  the  Cour  Royale, 
and  then  by  the  Court  of  Cassatbn. 

"The  Society  applied  to  the  tribunal  of 
first  instance  for  an  order  on  Dr.  Verity  to 
consign  30,000  francs  to  account.  This  the 
tribunal  refused  as  incompetent;  and  it  was 
under  an  appeal  from  that  judgment  that  the 
cause  was  heard  and  decidecT  by  the  Cour 
Royale  on  the  4tb  December  last.  The  court, 
after  hearing  the  counsel  for  the  parties,  re- 
versed the  judgment  of  the  tribunal,  and  or- 
dered Dr.  Verity  to  pay  30,000  francs  into 
bank,  and  50  francs  for  each  day*s  delay ;  but 
refused  a  warrant  of  imprisonment. 

"The French  courts  (says  the  Scotsman)  are 
instituted  for  the  use  of  Frenchmen  only ;  and 
where  both  parties  are  aliens,  the  courts  will 
not  interfere.  This  ia  a  relic  of  barbarism 
quite  unworthy  of  a  great  and  enlighteued 
nation,  and  receives  no  countenance  from  the 
hiws  either  of  England  or  Scotland,  which 
administer  justice  betwixt  foreigners  equally 
as  betwixt  aubjects.  The  partial  remedy  of 
•oosigoation,  allowed  t\ith  so  much  difficulty 
io  the  case  of  Dr,  Verity,  is  applicable  only  to 
a  small  claas  of  cases,  and  is  in  itself  an  imper- 
fect and  unsatisfactory  remedy.    The  facilities 


of  transit  to  France  now  en ioyed. render  that 
country  a  tempting  asylum  for  those  who  de- 
sire  to  evade  the  fulfilment  of  their  obligations ; 
and  it  cannot  be  doubted  that  France,  if  the 
matter  were  brou^rbt  properly  under  her  no- 
tice, would  net  longer  permit  her  laws  and 
territory  to  be  perverted  for  such  a  purpose.'* 

The  Englifih  goTemment  would  do  ser- 
lice  to  both  countries  by  promoting  an 
alteration  in  the  law ;  anci  considering  the 
good  understanding  which  seems  now  to 
exist  between  the  respective  cabinets,  the 
improvement  would  probably  be  easily 
effected. 

There  is  one  improvement  which  might 
be  made  in  our  own  law,  bearing  on  the 
English  residing  abroad,  and  that  is,  en- 
abling the  process  of  our  common  law 
ooorts  to  be  served  out  of  the  jurisdiction, 
as  it  may  be  in  the  Court  of  Chancery.  We 
shall  take  an  early  opportunity  of  returning 
to  this  subject. 


EQUITABLE  MORTGAGES. 

Referring  to  our  last  number  (p.  325), 
for  the  discussion  of  the  subject  of  judg- 
ments affecting  land,  [we  proceed  now  to 
notice  the  effect  of  an  equitable  mortgage 
as  against  a  subsequent  judgment  creditor 
-—a  point  which,  our  readers  are  aware, 
has  been  of  late  much  discussed.  Since 
Mr.  Miller's  Essay  in  1842,  several  writers 
have  taken  up  the  subject.  Among  the 
more  recent  are  Mr.  Lee  and  Mr.  Browell. 
The  latter,  in  his  ''Objections  to  Lord  Cot- 
tenham's  Dictum  in  Wh;tworth  v.  Gau-^ 
gain,"^  observes — 

"  Previously  to  the  recent  act,  1  &  2  Vict, 
c.  110,  it  was  not  in  strictness  correct  to  say, 
that  according  to  the  usual  acceptation  of  the 
term,  the  creditor  obtained  any  lien  at  b1\  by 
virtue  of  his  judgment,  3  M  y.  &  Cr.  4\7,  But 
the  effect  of  the  proceeding  under  the  writ,  is 
to  give  him  a  legal  title,  which  he  may  enforce 
at  law  by  ejectment.  Ibid,  When  he  is  put  in 
possession,  be  has,  it  is  conceived,  an  actual 
estate.  Lord  Cottenham,  in  ^hitworih  v. 
Gaugain,  said  it  was  not  an  estate  to  all  intents 
and  purposes,  1  Cr.  &  Ph.  336 ;  though  what 
his  Lordship  intended  bv  this  qualification,  it 
appears  somewhat  difficult  to  imagine.  Accord* 
ing  to  Lord  Coke^  "these  tenants  have  un- 
certsin  interests  in  lands  and  tenements,  and 
yet  they  have  but  chattels,  ani  no  freeholds, 
oecause,  though  they  may  hold  an  estute  of 


•  Judgment  Creditor  after  Execution  v. 
Equitable  Mortgagee. — The  Ob|eci]ons  to 
Lord  Cottenham's  Dictum  in  frhittrorth  v» 
Gaugain,  briefly  examined.  By  William  F. 
Browell,  Esq.,  of  the  Middle  Temple,  Bsrrister 
at  Law.    E.  SpettiguCt  Chancery  Lane,  1844^ 
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iolteritance,  or  for  life,  ut  Ubemm  ienementum, 
until  their  debt  be  paid,  yet  it  shall  go  to  their 
execotor,  for  ui  is  similitiidiDarv,  aaid  althougb 
to  recQfer  their  esinteM  they  sliaH  have  the  same 
remedy  as  a  teMut  of  the  freehold  shall  have, 
vet  it  is  bill  the  sirailUude  of  a  freehold  ei 
nullum  nmiie  eH  idem.  Co.  Litt.  4%  43.  The 
better  reason  may  be,  that  as  the  debt  pfoes  to 
the  executor,  so  mould  also  the  security ;  but 
Lord  Coke  certainly  here  recuenises  the  posses* 
6 ion  of  an  actual  eiiftte,  and  only  shews  that 
the  interest  of  the  tenant  by  elegrit,  is  for  the 
purpose  of  devolution  of  personal  estate,  thooffh 
given  by  words  which  would  in  general  make 
It  descendable  on  the  heir.  In  another  phice 
Lord  Coke  gives  the  definitions  of  the  several 
terms,  "  estate,  right,  title,  and  interest,"  and 
under  the  first  of  these  he  expressly  classes 
the  tenancy  by  elegit.  Co.  Lttt.  346.  And  if 
the  equity  of  the  elegit  creditor  is  not  very 
highly  to  be  thought  of,  it  seems  at  least  equal 
to  that  of  one  who  is  only  mortgagee  by  the 
favour  of  the  Court  of  Chancery,  and  who 
does  not  go  to  that  Court  until  the  title  of  the 
firmer  is  completed.  His  right  to  bring  an 
ejectment  is  undoubted,  and  it  seems  neces- 
sarily to  follow  that  he  has  also  a  right  to  the 
benefit  of  the  rule,  that  where  equities  are 
equal  the  law  shall  prevail. 

"The  decision  in  Burgh  v.  F^rnncit^  and  the 
dictum  of  Sir  L,  SkadweTl  in  Lodge  v.  Lyaeley,^ 
which  are  sometimes  cited  against  Lord  Cot^ 
tenham*9  opinion,  prove  only  tnat  an  equity  will 
prevail  against  a  mere  judgment  subsequently 
entered  up;  but  after  execution  the  creditor 
is,  for  the  reasons  already  stated,  in  a  totally 
different  position.  A  similar  remark  is  appli- 
cable to  Averttll  v.  k^ude.  Rep.  temp.  Sug.  25:j; 
and  I  Lloyd  &  Ooold,  262.  It  is  believed  that 
the  case  before  referred  to  of  Metcalfe  v.  The 
Archbishop  of  York,^  is  the  first  in  which  the 
precise  point  has  been  adverted  to.  In  that 
case  the  plaintiff  claimed  to  have  a  charge  en  a 
vicarage  which  the  defendants  had  seques- 
trated under  a  judgment  obtained  ^/ier  notice. 
Lord  Cottenhnm  stated  this  fact  as  a  ground 
for  relief  in  the  event  of  the  plaintiff  shiewing 
his  charge  to  be  good  in  equity.  Had  his 
Lordship  not  then  held  the  same  opinion  which 
he  intimated  more  fully  in  fThitwortk  v.  Gau- 
gain,  it  is  obvious  that  the  question  uf  notice 
would  have  formed  no  ingredient  in  his  judg- 
ment ;  and  the  slight  reference  he  here  made 
to  the  point  is  sufficient  to  shew  that  his  opinion 
in  the  latter  case  was  no  hastily  formed  one. 
Sir  L,  Shudwell  also,  when  the  former  case  was 
before  him,  stated  the  fact  of  notice  as  one  of 
the  grounds  for  deciding  in  favour  of  the 
equity,  6  Sim.  238 ;  and  in  ff'hituforth  v.  Gau- 
gain,  appears  to  have  granted  the  motion  for 
a  receiver  expressly  on  the  ground  that  the 
judgment  creditors  did  not  deny  nptit^e  of  the 
equitable  charge  when  they  obtained  possession 
under  the  elegyts, 

**  It  is  behaved  that  no  further  authorities 
in  point  can  be  produced,  and  the  question  is 
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very  little,  if  at  al1«  affected  by  the  enlarged 
operation  assigned  to  judgmeius  by  the  recent 
sti^utes.  The  alteration  in  the  law  was  made 
before  fFkitworth  v.  Gaugain  came  before  the 
Court,  but  was  not  exnressly  referred  to,  either 
in  the  arjpment  or  the  judgment.  An  ex- 
ceedingly important  questioii  is  indeed  raised 
by  these  acts,  namely,  whether  the  judgment 
creditor,  having  now  the  same  rights  in  equity 
against  the  land  as  if  the  debtor  had  by  writing 
expressly  charged  the  same  ;  and  having  also  a 
legal  title,  cannot  prevail  against  all  equiuble 
incumbrances  of  which  he  had  no  notice  when 
be  entered  up  his  judgment.  But  whatever 
may  be  the  determination  on  this  point,  it  is 
submitted  that  the  tenant  by  elegit,  being  in 
possession  of  a  legal  title  to  hold  the  land 
under  the  authority  of  the  Statute  of  West. 
minster,  and  standing  in  a  court  of  equity  ia 
the  favourable  position  of  a  creditor,  %vill  not 
by  that  court  be  compelled  to  yield  priority 
to  a  claimant  whose  iien,  when  created  by 
mere  deposit,  was  first  recognized  in  direct 
defiance  of  the  Statute  of  Frauds ;  whose 
equity,  at  all  events^  can  be  shewn  to  be  ?«• 
perfect,  and  who  cannot  affect  the  conscieoce 
of  his  adversary  with  notice,  until  the  latter 
has  by  superior  dUigence  obtained  that  specific 
interest  in  the  land  which  the  legialature  has 
provided  fur  him.'' 

Mr.  Lee,  in  his  work  on  Abstracta,  says, 
(p.  397)- 

"  Since  the  3  &  4  Vict.  c.  82,  it  is  a 
matter  of  considerable  doubt,  and  a  point  ol 
great  importance,  in  what  position  an  equitable 
mortgagee  is  placed,  where  a  judgnaeot  cre- 
ditor, whose  claim  is  subsequent  in  point  of 
time,  but  who  advanced  his  money  wit  hoot 
notice  of  the  claims  of  the  equitable  mortga- 
gee, sues  out  execution,  and  under  an  tlegk 
tlierenpon  obtains  posaeasion  of  the  dehtw's 
land.  It  seems  to  be  agreed  that,  until  exe- 
cution sued  out,  the  judgment  creditor  sMi 
not  be  allowed  to  supersede  the  e^in table 
mongaf^ee ;  but  when,  by  means  of  an  elegit, 
he  obtams  the  legal  estate  in  the  laBd,  and 
has  also  an  equity,  as  being  an  incunabrancer 
without  no  ice,  LonI  Cotttnkmm  appears  10 
doubt  wfaetlier  such  a  jadguent  creditor  coold 
be  deprived  of  his  security,  which  ia  legal  ai 
well  as  eqtiitahle.  See  ff^kitwortk  v.  Onugmu, 
I  Cr.  &  Ph.  326 ;  but  see  Lnngtou  v.  Hortom, 
liefore  the  Vice  Chancellor  IFigrnm,  ia  IM2; 
also  Overall  v.  IFade^  \  Lloyd  di  Ooold  (Ire- 
land), 262.  But  a  judgment  creditor  who  daei 
not  take  the  title-deeds  which  are  pledged,  can 
never  be  coBSfdered  as  an  incumbrancer  with- 
out notice,  even  if  be  can  now  be  said  to  hsve 
a  specific  charge  on  lands  aliened  or  n^rtgaged 
in  equity  as  against  the  purchaser  and  moit- 
gagee." 

The  supposed  doubt  of  Lord  Cbtfcniasi 
has  pkeed  bankers  and  other  partiea  lend- 
ing money  upon  deposit  of  title-deeds,  in  a 
very  douhtful  position,  and  Mr.  Lee  is  not 
alone  in  supposing  that  an  e^jnitable  niort- 
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g&gee  W611M  be  sapmeded  upon  an  tUgit 
being  taken  out.  Referring  to  the  case  of 
Whiiworth  Y.  Gaugai*,  Mr.  Prideant,  at 
p.  115,  says — 

"  It  18  certain,  however,  that  tliat  dieiufn  han 
produced  a  general  impresaioo,  that  if  tlie 

2uestioQ  had  come  immediately  before  the 
*ourt;.  Lord  Coitenham  would  hare  held  that  a 
jodgment  creditor,  without  notice,  in  posses- 
ftioa  under  his  elegit,  is  entitled  to  preference 
over  an  equitable  incumbrancer  with  a  prior 
ch&fjre.  The  circumstances  in  Langton  v. 
Horton^  are  importantly  different  from  those 
in  fFkUworth  v.  Gaug^aU ;  add  it  will  be  ob- 
served  that  a  distinction  was  expressly  taken 
by  Sir  J.  fFigrum  between  the  two  cases. 
The  former  case  was  tliat  of  an  assignment  of 
personal  chattels,  perfected  by  actual  posses- 
6ion.  The  latter  was  that  of  a  mortgage  of 
re«l  estate ;  the  mortgagor  had  a  perfect  legal 
title,  and  waA  in  possession  of  the  property  at 
the  time  of  the  execution.  The  quesrion,  there- 
fore, to  whidi  Lord  Cottenham  was  applying  his 
remarks,  must  be  considered  to  be  still  open 
to  discussion/'  •  •  •  • 

**  We  shall  now  proceed  to  the  more  im- 
mediate consideration  of  the  question  :— To 
whom  is  a  court  of  equity  to  give  the  priority  ? 
10  the  e<)uitable  mortgagee  of  the  specific  pro- 
perty, or  to  the  tenant  by  elegit,  whose  judg- 
ment was  subsequent,  in  point  of  time,  to  the 
lien  of  the  mortgagee,  but  who  had  no  notice 
of  the  prior  speeilic  charge,  up  to  the  period 
when  he  took  possession  under  the  writ  ? 

**  Where  there  are  two  persons  who  have 
cqnal  equity,  and  there  is  no  legal  title  to  affect 
the  priority,  the  principle  is  f en  prior  eai  in 
tempore  potior  est  injure  j  see  Aruce  v.  Ducheu 
of  Marlborowh,  2  P.  Wms.  p.  495 ;  but  of  two 

Eersons  who  have  equal  equity,  if  one  of  them 
as  the  legal  title,  there  is  no  equity  to  take 
from  him  the  title  that  he  has  gained  at  law. 
If,  therefore,  a  second  mortgagee  advances  his 
money  without  notice  of  the  previous  incum- 
brance, and  possesses  the  legal  estate,  he, 
having  the  legal  estate  in  addition  to  an  ec^nity 
equal  to  that  of  the  first  mortgagee,  is  entitled 
to  priority.  See  2  Cm.  Dijf.  159.  But,  per- 
haps, there  have  been  few  points  better  settled 
in  courts  of  equity,  than  that,  in  a  contest 
between  the  creditor  by  judgment  before  he 
has  sued  nut  his  elegit,  and  a  person  who  has 
a  prior  equitable  title,  the  latter  must  have  been 
preferred,  as  having  (at  least  before  the  1  &  2 
Vict.  c.  1 10)  the  better  equity. 

And  again.  *  *  *  *'  It  has  been  further 
contendea  that  a  tenant  by  elegit  cannot  be 
entitled  to  this  priority,  because  his  money 
was  not  originally  lent  upon  the  faith  of  the 
land:  but  it  mnst  be  remembered,.  $hat 
the  creditor  ac(iuires  a  legal  right  from  the 
period  of  entering  up  his  judgment  to  have 
the  lands  specifically  delivered  to  him  Cor 
the  satisfaction  of  his  debt.  From  the  time  of 
the  extent,  therefore,  he  relies  upon  the  land 
for  satisfaction.    What  then  have  we  to  do 


withtha  precise  nature  or  effect  of  the  lecu- 
rity  before  the  execution  ? 

"It  is,  indeed,  open  to  argument,  that  under 
the  13th  section  of  the  1  &  2. Vict.  c.  110,  the 
judgment  creditor  now  obtains,  from  the  date 
of  the  judgment,  an  equity  equal  to  that  of  a 
person  having  a  prior  charge,  or,  at  any  rate, 
it  is  submitted  that  the  equities  are  rendered 
eaual  from  the  date  of  the  execution.  In 
frhitworth  v.  Gaugain,  the  judgment  Credi- 
tors had  obtained  actual  possession  nnder  their 
elects,  without  notice  of  the  prior  charge,  and 
it  tiierefore  seems  to  follow,  that  there  could 
be  no  equity  to  take  from  such  creditors  the 
legal  estate  delivered  to  them  by  the  sheriff. 

**  By  keeping  in  new  the  distinction  which 
has  been  taken  between  the  judgment  creditor 
before  execution,  and  such  creditor  after  he 
has  sued  out  his  elegit  and  extended  the  lands, 
il  will,  we  thmk,  be  obrious  that  those  cases 
wherein  the  Court  was  adjudicating  on  the 
rights  of  |he  former,  have  no  application  to  the 
present  question.  In  short,  it  seems  more 
consistent  to  hold,  as  the  law  at  present  stands, 
that  the  interest  of  a  tenant  by  elegit  more 
nearly  resembles  that  of  a  legal  mortgagee  or 
purchaser,  who  retains  his  estate  against  ail 

Erior  equities,  of  which  he  had  no  notice  when 
e  advanced  his  money." 

Whether  or  not  it  is  to  be  held  that  a 
Bubaeqoent  mortgagee,  not  taking  the  deeds, 
shall  he  held  to  have  notice  of  a  fonner 
mortgage,  in  support  of  which  the  deeds 
have  been  deposited,  seems  doubtfU,  ao^ 
cording  to  the  cases  of  Plumb  r.  Rinf,  2 
Anst.,  and  Tourle  v.  Aand,  Bro.  C.  C. 

Without  pledging  ourselves  to  the  views 
taken  either  pro  or  con,  we  leave  the  matter 
for  the  grave  consideration  of  money-len- 
ders on  deposit,  recommending  them,  how- 
ever, in  ureference  to  relyhig  on  a  donbt, 
to  take  the  advice  and  assistance  of  their 
solicitors,  in  perfecting  their  securities  into 
legal  mortgages. 

In  the  preceding,  and  a  fonner  article, 
we  have  availed  ourselves  of  Mr.  Lee's 
work  on  the  Evidence  of  Abstracts  of  Title, 
and  having  given  extracts  from  his  treatise 
on  some  of  the  most  important  points  of 
practical  interest  at  the  present  time,  we 
cannot  close  this  series  of  papers  without 
saying  a  word  on  the  book  itself.  Mr. 
Lee's  labours  extend  over  a  wide  field  of 
legal  research,  for  an  Abstract  of  Title 
involves  quesUons  of  every  kind  affecting 
real  property.  Mr.  Lee  has  aimed  at  prac- 
tical utiUty,  and,  in  onr  opinion,  produced 
a  very  valuable  work,  which  well  deserves 
the  encouragement  of  the  profession. 
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POOR  LAW  AMENDMENT  BILL. 


The  following  is  the  substance  of  the  only 
claoiet  in  this  bill  which  seem  requisite  to  sub- 
mit to  our  readers.  It  proposes  to  repeal  the 
existing  remedy  of  parishes  against  the  putati? e 
father,  and  to  enact  a  remedy  for  the  mother 
of  a  bastard  against  the  putative  Either. 

1.  All  powers  of  making  order  on  putative 
father  shall  cease,  except  in  pursuance  of  this 
act. 

2.  The  mother  of  a  bastard  may  apply  for  a 
summons  to  be  served  on  the  alleged  father, 
fbr  the  next  petty  session. 

3.  The  justices  in  petty  session  may,  after 
hearing  proper  evidence,  make  aa  order  on 
the  putative  father  to  pay  to  the  mother  a 
weekly  sum,  not  exceeding  four  shillings  and 
costs,  and  may  enforce  such  order  by  distress 
and  imprisonment. 

4.  The  hearing  in  petty  session  may  be  ad- 
journed ;  but  efery  application  must  be  deter- 
mined within  forty  days  from  the  service  of 
the  original  summons.  The  putative  father 
may,  on  giving  security,  appeal  to  the  quarter 
sessions. 

5.  Money  payable  under  the  order  shall  be 
paid  to  the  mother,  or,  if  she  be  incapacitated, 
to  a  person  to  be  appointed  by  the  justices  to 
have  the  custody  of  the  child.  The  child  must 
not  be  chargeable,  and  the  order  is  to  cease 
when  the  child  reaches  the  age  of  thirteen,  or 
at  the  marriage  of  the  mother. 

6.  The  mother  of  a  bastard  neglecting  to 
maintain  it.  or  deserting  it,  is  to  be  punishable 
under  the  Vagrant  Act  (5  Geo.  4,  c.  83). 

7.  No  officer  of  any  parish  or  union  is  to 
receive  the  money  from  the  putative  father,  or 
to  interfere  in  making  the  application  to  the 
justices.  If  the  mother  is  dead  or  incapaci- 
tated, the  guardians  or  overseers  may  apply  to 
enforce  the  order. 

8.  Any  person  conspiring  to  cause  false  evi- 
dence to  be  given  shall  be  guilty  of  perjury. 
Any  parish  or  union  officer  endeavouring  to 
promote  marriage  by  threat  or  promise  relating 
to  an  order  in  bastardy  shall  be  guilty  of  a 
liiisdemeanor.  Any  person  having  the  custody 
of  a  bastard  roiaapplying  the  money  for  its 
support,  or  ill -treating  it,  may  be  fined  ten 
pounds. 

9.  Orders  already  made,  and  proceedings 
pending  not  to  be  affected  by  this  act ;  but  no 
order  made  before  the  14  th  of  August,  1834, 
shall  be  in  force  after  the  Ist  of  January,  1849. 

10.  The  clerk  to  the  justices  in  petty  ses- 
sions to  transmit  to  the  clerk  of  the  peace  a 
list  of  orders  made,  &c.  Copies  of  these  lists 
are  to  be  forwarded  to  the  Secretary  of  State 
for  the  Home  Department. 

11.  Apprentices, —T\\e  commissioners  may 
regulate  tlie  trader,  premium,  &c.  oipariih  ap- 
prentices,  and  prescribe  conditions  to  be  inserted 
in  their  indentures. 

12.  Compulsory  apprenticeship  of  paupers 
to  be  abolished. 


13.  tScaU  ^f  ff$tiMg'  fer  Eiectiom  oj  Gun^ 
dians. — ^The  existing  scales  of  voting  of  owners 
or  occupiers  for  the  election  of  gdardians  are 
to  be  repealed,  and  a  new  scale  is  to  b«  sub- 
stituted. 

The   following  is  the  proposed  Scale  for 
Owners  and  RatC'papers : — 
If  the  property  in  respect  of  which  the  owner 
or  rate-payer  is  entitled  to  vote  l>e  rated 
upon  a  rateable  value  of  less  than  £60 

He  shall  have  One  vote. 
If  sadi  nie-      tnd  l»e 
able  vtliie  leas 

•moBnt  to  than 

^50  jglOO Two  vote*. 

100  160 Three  — 

150  200     Four    — 

200  260     Five     — 

Exceeding   250 Six      — 

14.  The  owner  is  to  give  in  a  statement  of 
his  property  fourteen  days  before  he  votei. 
No  person  is  to  hold  more  than  four  proxir«, 
unless  he  be  the  steward,  bailiff,  land-aj^ent  or 
collector  of  his  principal.  No  appointment  of 
a  proxy  is  to  remain  in  force  for  more  than 
two  years,  except  of  steward,  &c. 

15.  Annual  election  of  guardians  may  take 
place  within  forty  days  of  the  25th  of  March 
instead  of  within  fourteen  days  of  the  same. 

16.  The  number  of  guardians  for  any  parish 
may  be  altered  in  reference  to  its  relative  popa- 
iation  or  circumstances. 

17.  Parishes  exceeding  20,000  penons  msy 
be  divided  into  wards  for  the  election  of  guar- 
dians. No  ward  is  to  contain  less  than  400 
rated  houses. 

18.  Every  person  qualified  for  the  parish  is 
to  be  qualined  for  any  ward  in  the  parish ;  bnt 
no  person  is  to  be  elected  for  more  than  one 
ward.  The  candidate  may  elect  which  ward 
he  will  stand  for. 

19.  'i'he  aggregate  numlier  of  votes  given  in 
all  the  wards  by  anv  one  person  shall  not  ex- 
ceed the  number  which  he  is  entitled  to  gire 
in  the  whole  parish  ;  nor  in  any  one  ward,  the 
number  of  votes  to  which  he  is  entitled,  by 
property,  in  that  ward ;  subject  to  these  limi- 
tations the  voter  may  elect  which  ward  he  will 
vote  in. 

22.  Justices  of  the  peace  who  reside  ia 
extra-parochial  places  or  parishes  situate  within 
a  union  to  be  ew-oficio  guardians. 

23.  ileZtef.— The  relief  of  a  woman  whose 
husband  is  beyond  the  seas,  or  in  custody  of 
the  law,  or  lunatic,  to  be  subject  to  the  same 
conditions  as  if  she  were  a  widow. 

24.  Two  justices  may  make  an  order,  direct- 
ing the  overseers  to  take  the  money  or  goods 
of  any  lunatic  chargeable  to  their  parisL  If 
any  trustee  of  a  pauper  lunieitic  pays  any  m<Hiey 
of  his  cestui  que  trust  to  guardians  or  over- 
seers, to  defray  the  charges  of  the  parish,  their 
receipt  to  be  a  good  discharge. 

25.  Power  to  the  guardians  to  apply  money 
for  eroigri>ti  >n. 

30.  Any  person  aggrieved  by  any  allowance 
or  disallowance  of  an  auditor,  may  remove 
such  allowance  or  disallowance  hj'eertionri 
into  the  Court  of  Queen's  Bench. 

33.  Law  bills  to  be  taxed  by  the  derk  of 
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the  peace  upon  the  applicadon  of  overseen^ 
jjraardtant,  or  attorneys  at  law. 

ProyisioD  is  made  for  district  pauper  schools, 
and  asylums  for  occasional  poor,  in  London 
and  other  lai^e  towns,  and  for  the  relief  of 
occasional  poor. 

53.  The  eotis  of  apprehending  and  pro- 
secutini^  offenders  under  6  Geo.  4,  c.  40,  and 
of  certain  other  civil  and  criminal  proceeding's 
connected  with  the  admioistratioii  of  the  Poor 
Laws,  are  to  be  paid  by  the  guardians  out  of 
the  poor  rates,  subject  to  the  approval  of  the 
commissioners. 

56.  Parishes  under  Local  i^cfi.-^Gommis- 
sionen  may  direct  guardians  uniler  local  acts 
to  act  as  a  board,  to  appoint  a  chairman*  and 
bold  their  meetings  in  like  manner  as  guar- 
dians appointed  under  4  &  5  Will.  4,  c.  76. 
No  parish  under  a  local  act  containing  a  popu- 
lation of  more  than  20,000  may  be  united 
with  another  parish,  without  the  consent,  in 
writing,  of  two-thirds  of  the  guardians.  Ex- 
ception as  to  school^  vagrant  and  audit  dis- 
tricts. 

59.  After  fourteen  days^  notice  to  a  board 
of  guardians,  any  person  to  whom  any  sum  of 
money  is  due  by  such  board  may  opply  to  the 
next  quarter  sessions,  and  the  justices  may 
make  an  order  for  the  payment  thereof.  The 
trp.aaurer  of  the  guardians  to  pay  the  said  sum 
upon  a  certified  copy  of  tbe  order  being  served 
upon  him. 

60.  In  any  civil  or  criminal  proceeding  the 
sending  of  the  orders  of  the  commissioners 
need  not  be  proved  without  notice. 


SLOQUENCe  OF  THE  LATE  LORD 
ELLENfiOROUQH. 

We  recently  extracted  from  Lord  Brougham's 
last  volume,  an  admirable  character  of  the  ju- 
dicial talents  of  the  late  Lord  EUenborough. 
Thia  celebrated  Chief  Justice  was  chiefly  known 
as  a  sound  lawyer  and  powerful  reasoner ;  but 
Lord  Brougham  has  shewn  that  whilst  at  the 
bar.  Sir  £lward  Law  was  also  an  eloquent 
advocate.  From  his  speeches  on  the  trial  of 
Warren  Hastings,  we  select  the  following  pas- 
aagef,-— shewing  eminent  oratorical  attain- 
ments : 

"  My  Lords,  we  have  on  another  account 
reaaon  to  anticipate  the  dissatisfaction  and  dis- 
gust of  your  Lordships.  Not  only  the  manner 
in  which  this  subject  will  be  treated,  must  lie 
more  homelf  than  that  to  which  you  have 
been  hitherto  accustomed ;  but  the  subject  iu 
self,  and  every  attendant  circumstance,  has  lost 
the  attractive  grace  and  keen  relish  of  novelty. 
This  aolemn  scene, — the  concentrated  splen- 
dour of  every  thing  that  is  dignified  and  illus- 
trious in  the  various  orders  of  this  well  com- 
pacted community, — the  dazzling  display  of 
the  envied  and  valuable  distinctions  with 
which  tbe  wisdom  of  our  country  has  at  all 
times  adorned    high    birth,  eminent  virtue, 


brilliant  valour,  profound  learning,  —  every 
thing  in  short  which  is  precious  and  sa- 
cred m  the  display  of  the  supreme  adminis- 
tration of  British  justice— has,  by  tbe  fre- 
quency of  its  exhibition,  lost  much  of  that 
claim  to  eager  attention  and  warm  interest 
which  it  once  advanced, — much  of  that  favour 
which  it  lent  to  the  first  efforts  of  those  whose 
great  faculties  little  needed  such  adventitioua 
aid  to  arrest  the  attention  of  the  world. 

"  My  Lords,  the  province  which  our  duty 
assigns  us  is,  on  other  accounts,  equally  irk- 
some and  disadvantageous.  To  detect  bnlliant 
fallacies,  to  unveil  specious  errors,  is  at  all 
times  a  thankless,  obnoxious,  and  uninterest^ 
ing  ofiice.  To  dispel  the  clouds  of  misrepre- 
sentation which  have  been  for  so  many  years 
gathering  over  the  public  life  and  conduct  of 
the  gentleman  at  your  Bar,  within  that  con- 
tracted portion  of  time  which  the  public  pa- 
tience, and  what  at  our  hands  is  equally 
deserving  of  consideration,  the  tortured  and 
almost  expiring  patience  of  our  client,  will 
allow  us,  is  hardly  within  the  compass  of  the 
same  talents  which  have  imposed  this  burden 
on  us,  but  beyond  the  reach  of  all  reasonable 
hope  with  those  meaner  faculties  on  which 
this  Herculean  labour  rests.  Struggling, 
therefore,  against  so  many  natural,  and  so 
manv  artificial  difllculties^  enhanced  by  the 
inevitable  effect  at  once  of  anticipation  and  of 
fatigue,  where  can  the  advocate  look  for  com- 
fort, or  from  whence  derive  any  reasonable 
source  of  hope  V* 
The  following  is  taken  from  the  peroration : 
"My  Lords,  I  last  of  all  present  you  with 
that  praise  which  shall  embalm  his  memory 
when  he  shall  be  no  more,  and  whilst  he 
lives,  shall  enable  him  to  look  duwn  with  in- 
difference and  scorn  upon  the  most  malignant 
efforts  of  his  bitterest  enemies.  The  people 
of  India  in  this  re8i>ect  well  adopted  the  prac- 
tice of  the  ancients  in  delaying  their  sacrtficea 
to  heroes  till  after  sunset.  They  waited  not 
only  till  the  beams  which  had  warmed  and 
cherished  them  were  withdrawn,  hut  they 
waited  till  the  object  of  their  regaid  had  well 
nigh  set  in  dark  clouds  of  disastrous  night ; 
they  waited  till  it  was  told  to  the  grief  and  as- 
tonishment of  theur  distant  land  that  the  be- 
neficent author  of  so  much  good  to  them  was 
arraigned  by  his  countrymen  aa  the  cause  of 
their  oppression,  vexation,  degradation,,  and 
disgrace.  Roused  bv  these  sad  tidings,  the 
rude  but  grateful  being  who  had  been  called 
by  Mr.  Hastings  from  the  hills  and  forests  of 
Rajawaum  to  abandon  the  abode  of  savage  life, 
and  to  taste  the  comforts  of  civilized  existence, 
—the  pilgrim  who  had  been  protected  in  his 
annual  visiu  to  the  hallowed  shrine  where  his 
forefathers  had  worshipped — tbe  princes  who 
had  been  raised  up,  established,  and  protected 
by  his  power — the  humble  citizen  to  whom  he 
had  communicated  the  invaluable  blessings  of 
a  regular  administration  of  impartial  and  en- 
lightened justice— each  as  he  was  severally 
blessect,  and  each  according  to  his  several 
ritual,  invoked  the  sacred  object  of  his  faith 
and  fear  in  solemn  attestation  of  bis  thankfiil- 
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nett^  for  that  beneficent  administration,  which, 
lender  the  provisions  of  our  common  father, 
had  been  the  appointed  means  of  drawing 
down  ao  many  blei sings  on  their  beads." 

ATTENDANCE  at  CHANCERY  OFFICES. 


To  the  Editor  of  the  Legal  Observer, 

Is  it  not  strange.  Sir,  that  the  Reicistrar's  Of- 
fice in  Chancery  Lane  should  be  snilyect  in 
their  oneoing  and  shutting  to  the  registrars' 
themselves  ?  We  find  an  order  that  the  pub- 
lic, or  rather  the  solicitors,  and  through  them 
the  suitors,  are  to  be  benefitted  by  one  hour 
per  diem  more,  viz.,  from  two  to  three,  and 
now  the  office  for  general  business  will  be 
open  four  hours  instead  of  three,  as  heretofore. 
It  has,  as  you  are  well  aware,  been  long  a 
crying  grievance  that  this  office  and  the  Ac- 
ccountant  General's  should  only  be  open  from 
eleven  to  two,  whilst  the  hours  of  moat  df  all 
the  other  offices  are  from  ten  to  four.  Why  is 
this  Sir,  and  can  any  valid  reason  be  given  ? 

A  Solicitor. 
[We  believe  that  the  intended  New  Orders 
wiU  put  the  hours  of  official  attendance ,  and 
the  holidays  and  vacations,  upon  a  satisfactory 
footing.  Ed. J 
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REMOVAL  OF  THE  COURTS  FROM  WEST- 
MINSTRR. 

Wb  are  glad  to  hear  that  some  further  and 
strenuons  efforts  are  about  to  be  made  for  the 
accomplishment  of  this  important  object.  We 
recommend,  that  instead  of  the  site  of  Lincoln's 
Inn  Fields,  the  promoters  should  suggest  the 
Rolls  Estate,  or  the  ground  lying  between 
Carey  Street  and  the  Strand.  IMuch  of  the 
opposition  which  has  been  made  to  the  mea- 
sure will  thus  be  avoided.  The  primary  object 
la  to  secure  the  removal  to  the  vicinity  of  the 
fains  of  Court.  The  particular  spot  may  be 
the  subject  of  further  consideration  when  a 
Bill  is  bronght  in  to  carry  the  proposal  into 
effect.  The  first  step  will  be  to  revive  the 
former  Committee,  and  obtain  a  Report  in  favor 
of  the  general  piiaciple.  The  rest  will  be 
matier  of  detail  which  may  be  settled  here- 
after. 


THB  C0HFEM9ATI0N  CLAUSBS. 

The  recent  returns  as  to  the  Chancery 
Compensations  have  been  ordered  to  be 
printed,  and  we  hope  to  be  able  to  advert  to 
them  in  our  next  Number. 


Justice  Tindal,  whieh  we  reported  m  vol.  26, 
p.  300.  The  final  dedsiom  of  ^le  Hoose  hat 
not  been  pronounced,  Lord  Brougham  desiriag 
further  to  consider  the  subject. 

CLERKa  OF  BOARDS  OF  01>AltDXAlV8  FRACTIS- 
INO  AT  SESSIONS. 

It  Is  well  known,  that  before  the  recent 
Attorneys  and  Solicitors'  Act,  6  &  7  Vict, 
c.  73,  the  clerks  to  the  Boards  of  Guar- 
dians were  a^customedy  although  the  practice 
was  of  doubtful  legality,  to  conduct  proceedings 
before  the  quarter  sessions.  The  2d  section  of 
that  act  sets  the  question  at  rest^  by  expressly 
prohibiting  all  persons  from  acting  as  atuimeys 
or  solicitors,  not  only  in  the  Superior  CcMirts, 
but  at  any  general  or  quarter  sessions  of  the 
peace,  or' before  any  justice  or  justices,  unless 
duly  qualified  to  act  as  attorneys. 

It  appears  that  the  clerk  of  the  Strand 
Union  instructed  covnsel  at  the  Clerkenwell 
Sessions  on  the  26th  February,  to  a|4>ly  for 
process  against  certain  defendants,  agmnst 
whom  a  true  bill  had  been  found.  The  gen- 
tlemen of  the  bar  who  usualW  attend  that 
sessions  very  properly  objected  to  the  pro- 
ceedings,— the  clerk  to  the  guardians  not  being 
an  attorney  or  solicitor.  The  Court  thought 
proper  to  issue  the  process,  in  order,  perhaps, 
that  the  public  business  might  not  be  impeded, 
but  iniiuiated  that  the  subject  would  be  con- 
sidered. 

There  can  be  no  doubt  of  the  policy  of  the 
law.  Whilst  the  court  looks  to  the  bar  for  the 
proper  conduct  of  business  before  it,  the  bar 
rely  on  the  solicitors  to  prepare  the  oases  for 
investigation.  The  public  advantage  is  secured 
by  having  well-educated  practitioners.  It  may 
he,  that  some  few  of  the  clerks  possess  a  suffi- 
cient degree  of  l^al  knowledge  to  enable 
them  to  collect  evidence,  and  instruct  counsel, 
but  the  majority  of  the  union  clerks,  who  are 
not  attorneys,  are  so  incompetent  as  to  occa- 
sion much  greater  expence  than  if  a  solicitor 
were  employed. 

LAW  APPOIIITMRNTS.— HOMO  K0K6. 

The  following  appomtroeDts  to  offices  in  the 
colony  of  Hong  Kong  have  been  officially  as- 
nounced :— - 

John  Walter  Hulme,  Esq.  Chief  Jostiee. 

Brevet-Major  William  Uaio,  Poliee-M^ii- 
trate.  Sheriff,  and  Provost-Marshal. 

Robert  Dundas  €lay,  W.  S.  Regislrar  to  the 
Supreme  Court. 


LAW  OF  HARRIA6B. 

We  observe  that  the  Lord  Chancellor  and 
Lord  Cottenham,  on  the  23d  February,  de- 
livered their  written  opinions  on  the  question 
in  The  Queen  v.  MUlis,  relating  to  the  vafidity 
of  'a  marriage  performed  by  a  person  not  in 
holy  orders.  Their  Lordships  concur  in  opi- 
mon  with  the  Judges  delivered  by  Lord  Chief 


SUPERIOR  COURTS. 
»a(fir. 

^Reported  By  E.  Vawsittart  Nbalb,  Esq.,  Barns' 

ter^at'Law.'] 

solicitor's  LIBK. 

S.,  <7  tolieitor,  who  had  a  lien  upon  certain 
deedt,  handed  them  over  to  L.,  another 
solicitor,  as  a  security /br  a  debt  due/^om 
S.  to  L.  L.  was  afterwards  employed  pre- 
fcssionalty  by  the  party  entittea  to  the 
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ieetb^  Tfk^  Cauri  rtfuud  to  erd^  L.  /# 
dether  up  the  dtedi  on  tkf  appiieotkm  ^f 
kii  eiifni,  vfiihmii  hamng  ike  repretfnU' 
iw0qfS,lff/Mreii. 

Thia  W89  a  petition  for  tf)«  deliirery  op  of 
certain  deeds  relatinf^  to  fbe  property  of  Sir 
James  Nugent,  presented  hj  Lady  Nugent, 
hie  executrix^  under  the  following  eircum- 
tftancet :— Sir  James  Nugent  had  employed 
professionally  a  firm  of  solicitors,  of  which  a 
Mr.  Staples  was  the  last  surviving  partner, 
Mid,  in  the  character  of  Sir  James  I^ugent's 
aolteitor.  Staples  claimed  to  have  a  lien  upon 
these  deeds.  Staples,  it  appeared,  had  de- 
livered over  the  deeds,  subject  to  this  lien,  to 
another  attorney  of  the  name  of  Lewis,  as  a 
aecarity  for  a  debt  due  to  Lewis  from  the 
firm.  Lewis  was  afterwards  employed  profes- 
sionally by  Sir  James  Nugent,  and  in  that 
character  held  other  deeds  relating  to  Sir 
Jameses  property,  which  he  was  perfectly 
willing  to  give  np ;  but  as  to  these  deeds  he 
alleir^  that  his  possession  of  them  was  only 
Goadttional  vpon  the  nonpayment  of  the  debt, 
and  that  he  could  not  give  them  np  without 
the  assent  of  Sturgess,  the  assignee  of  Sta- 
plea's  estate,  who  had  in  the  mean  time  be- 
come insolvent.  A  correspondence  had  taken 
place  between  Lewis  ana  Staples,  in  which 
the  former  appeared  to  treat  the  deeds  as  if 
they  had  been  in  bis  possession  unconditionally: 
there  appearing,  in  fact,  to  be  very  little  pro- 
bability of  the  debt  being  ever  paid. 

PembertOH  Leigh  and  Fleming  for  ihe  peti- 
tioner. 

Kindertkp  for  Lewis. 

Lord  LangtMe  said,  that  as  it  appeared 
that  Staples  had  delivered  over  the  deeds  to 
Lewis,  subject  to  a  lien  upon  them,  and  Lewis 
put  his  possession  as  conditional  only,  he 
thought  that  the  order  for  their  dtliverj  up 
ought  not  to  be  made  in  the  absence  of  the 
representative  of  Staple's  estate.  The  peti- 
tion must  therefore  be  amended  by  making 
Sturgess  a  party. 

In  re  Lewis,  December  22d,  1843. 


6  &  7  TIC.  C.  73.'^TArATION*— ••rBWA«D  OF 
A  MANOR. 

j4  bill  by  a  steward  of  a  manor /or /ees  due 
upon  the  admistion  of  copyhold  tenants,  is 
not  taxable  under  ihe  6  4*  7  Victoria,  c.  73, 
because  the  steward  happens  also  io  be  an 
attorney* 

This  was  a  petition,  under  the  37th  and  41st 
sections  of  the  (kh  &  7th  Victoria,  c.  73,  pray- 
ing  for  a  reference  to  tax  a  bill  of  Mr.  Ward, 
the  steward  of  the  manor  of  Cookham,  in 
Berkshire,  and  also  an  attorney.  It  appeared 
that  the  bill  related  to  fees  demanded  oy  Mr. 
Ward  upon  the  admission  of  certain  tenants  of 
the  manor  to  a  copyhold  estate,  which  was  di- 
rected to  be  sold  under  a  decree  of  the  Court 
of  Chancery,  in  a  creditor's  suit.  No  ad« 
misaions  had  taken  place  to  the  property  in 
^estion  for  some  time,  during  which  more  than 
one  transmissioQ  of  the  property  had  happened. 


The  property  was  also  Kahple  to  a  charge  for 
the  payment  of  certain  legatees,  who  were 
made  {Mwties  to  the  surrender  to  the  purchaser ; 
and  the  amount  of  Mr.  Ward's  bill  thus  swelled 
up  to  75/.  Against  this  charge  the  party  called 
upon  to  pay  it  lemonstrated,  but  on  being 
assured  by  Mr.  Ward  that  the  fees  demanded 
in  each  instance,  were  those  authorised  by  the 
custom  of  the  manor,  paid  the  bill  under  pro- 
test. The  payment  to  Mr.  Ward  was  made 
upon  the  16th  of  Juljr,  1843,  and  therefore 
before  the  act  came  mto  operation;  but  as 
that  payment  was  not  made  by  the  present 
applicants,  upon  whose  esute  it  ultimately 
became  a  charge,  tlie  question  whether  the 
circumstance  of  the  payment  having  been 
made  befure  the  act  came  into  operation, 
would  have  precluded  iu  operation,  did  not 
arise;  and  the  argument  turned  solely  upon 
the  point,  whether  the  bill  of  a  steward 
of  a  manor  ia  taxable  under  the  statute,  be- 
cause he  is  also  an  attorney. 

Pemberton  Leigh  and  Stinton,  for  the  peti- 
tion, urged  that  Uie  case  fell  within  the  incon- 
venience which  the  act  was  intended  to  remedy. 
That  the  act  would  include  business  done  with 
respect  to  the  transmission  of  an  estate  by  will, 
then  why  not  by  admission  and  surrender? 
That  it  did  not  require  the  relation  of  solicitor 
and  client  to  be  established ;  bu(  that  here  the 
relation  might  be  considered  as  existing :  you 
were  obliged  to  employ  the  steward ;  he  was  a 
common  agent  between  you  and  the  Lord,  and 
therefore  you  became  his  client, 

Kindersley,  contrh 

Lord  LangMe,  after  stating  the  circumstan- 
ces, said : — That  the  question  is,  whether  (he 
charges  of  a  steward  of  a  manor  as  such  are 
taxable  under  the  statute,  because  he  is  also 
an  sttorne^.  I  am  of  opinion  that  they  are 
not.  I  think  that  the  business  for  which  the 
act  gives  the  right  of  taxation  must  be  basinets 
connected  with  the  profession  of  attorney  or 
solicitor.  Questions  may  sometimes  arise 
whether  business  done  by  a  solicitor  is  of  such 
a  nature  as  to  establish  the  relation  of  solicitor 
and  cHent  between  him  and  another  party ;  but 
that  is  not  the  case  here,  the  relation  of  solici- 
tor and  client  did  not  subsist,  and  the  petition 
must  therefore  be  dismissed  with  costs. 

Jllen  V.  Aldridge,  Dec.  20th,  1S43,  and 
Peb.  19tb,  1844. 

Ofre  C^mrtllor  of  ePngUmH. 

[Reported  by  Samuel  MiLLEa,  Esq.,  Barrister 
at  Law."] 
WILL,    CONSTRUCTION  OF. — NBXT    Of   KIN. — 
PLBADINO. — QUESTIONINO  DECREE  IN  FOR- 
MER SUIT  FOR  THE  SAME  MATTER. 

^  testator  having  by  his  will  directed  that  in 
the  event  of  his  daughter  predeceasing  his 
wife,  his  trustees  should  accumulate  the 
interest  of  his  residuary  estate,  and  that  at 
the  decease  of  his  wife  the  whole  residue, 
or  capital,  should  be  divided  into  two  equal 
parts,  one  whereof  should  be  divided 
amongst  his  nearest  of  kin,  and  the  other 
amongst  his  wife's  nearest  of  kin  :  Held, 
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thai  the  nearest  0/hin  of  the  testator  lioing' 
at  the  time  of  his  death  were  intended. 
Held  also,  that  a  sister  of  the  testator,  who 
claimed  as  newt  ofhin,  livinff  at  the  death  of 
his  widow,  was  entitled  to  file  a  bill  in  sup^ 
port  of  her  claim,  although  the  widow  had 
obtained  a  decree  in  her  favor  as  adminis^ 
tratria  of  her  daughter  fourteen  years 
before. 
Tbis  suit  was  instituted  for  the  purpose  of 
8etttnf(  aside  a  decree  obtained  in  a  former  suit^ 
instituted  for  the  administration  of  the  estate 
of  the  testator  named  in  the  pleadings,  whereby 
it  had  been  declared  that   Mary  Urquhart, 
since  deceased,  his  widow,  was  absolutely  en- 
titled as  his  administratrix  of  their  only  child, 
to  one  moiety  of  his  residuary  estate,  and  to  the 
interest  of  the  remaining  moiety  for  her  life. 
The  testator,  by  his  will,  after  directing  his  ex- 
ecutors to  invest  the  residue  of  his  estate,  gave 
the  interest  thereof  to  his  wife  for  life,  so  long 
as  their  only  child,  Mary  Amelia  Urouhart 
should  remain  unmarried,  and  live  with  her 
mother ;  and  after  making  certain  provisions  in 
the  event  of  his  wife  or  daughter  marrying,  thus 
proceeded :  "  Sixthly,  in  the  event  of  my  said 
daughter  pre-deceasing  my  said  wife,  without 
marrying  or  leaving  issue,  then  during  the  life 
of  my  said  wife,  my  said  trustees  shall  accu- 
mulate the  interest  of  the  said  capital  or  resi- 
due, so  far  as  not  directed  to  be  paid  to  her  ,• 
and  at  the  decease  of  my  said  wife,  the  whole 
residue  or  capital  shall  be  divided  into  two  equal 
parts  or  shares,  one  of  which  shall  belong  to, 
and  be  divided  amongst  the  nearest  of  kin  of 
me,  the   said   Munloch  Urqubaft  $    and  the 
other  holf  of  the  said  capital  shall  be  divided 
anougst  the  nearest  of  kin  of  my  said  wife, 
who  shall  haVe  power  to  apportion  the  division 
of  the  said  halt  as  she  shall  think  proper,  by 
any  writing  to  be  executed  in  her  lifetime." 
The  testator  died  on  the  24th  of  December, 
1827»  leaving  his  widow  and  daughter,  and  the 
plaintiff  in  this  suit,  his  sister,  but  no  other 
brother  or  sister,  him  surviving.    The  daugh- 
ter died  OB  the  16th  of  January,  1829,  unmar- 
ried, and  intestate,  and  letters  of  adminitration 
having  been  obtained  to  her  estate  by  the  mo- 
ther, she  on  the  23d  of  February,  1829,  filed  a 
bill  against  Theophilus  Leggett,  the  executor, 
who  had  proved  the  testator's  will,  stating,  that  as 
the  legal  personal  representative  of  her  daugh- 
ter, she  had,  according  to  the  true  constructiom 
of  the  testator's  will,  become  absolutely  enti- 
tled to  the  moiety  of  the  residue  of  the  testa- 
tor's estate;  the  interest  whereof  was  given  to 
the  daughter  for  her  life,  the  daughter  being 
the  only  next  of  kin  living  at  the  death  of  the 
testator ;  and  that  she  was  also  entitled  in  her 
own   right  to  the  interest   of  the  remaining 
moiety    of    such    residuary    estate    for   her 
life,  and    prayiug   for  a  declaration  of  the 
Court  accordingly.     The  only  defendant  to 
the  suit  was  Theophilus    Leggett,    the  ex- 
ecutor, who  by  his  answer  admitted  the  facts 
stated  In  the  bill,  but  declined  to  act  without 
the  sanction  of  the  Court.    The  cause  was 
heard  on  the  8ih  of  April,  1830,  and  by  the 
decree  of  that  date  it  was  declared,  that  in  the 


events  which  had  happened,  the  pbintiflr  was 
entitled  to  the  relief  prayed  by  her  bill,  which 
was  ordered  accordingly,  and  shortly  aftemrards 
the  decree  was  duly  enrolled.  In  pursoaoce 
of  this  decree,  one  moiety  of  the  residuary 
estate  then  in  Court  was  transferred  to  the 
testator's  widow,  and  various  other  sums  on 
account  of  such  moiety  were  subseqou*.ntly 
paid  to  her  by  the  executor,  and  she  also  con- 
tinued to  receive  the  interest  of  the  remaining 
moiety  until  her  death,  which  took  place  oo 
the  7th  of  February,  1841.  Leggett,.  the  ex- 
ecutor, died  on  the  2dih  of  Nov.  1836,  havioip 
appointed  Charles  Runey,  one  of  the  defend- 
ants to  this  suit,  his  executor,^  and  on  the  6th 
of  April,  1842,  letters  of  adminstratioa  of  the 
estate  of  the  first  named  testator,  left  unad- 
ministered  by  Leggett,  were  granted  to  Hannah 
Bailey,  also  a  defendant  to  this  suit.  Mary 
Urquhart,  the  widow,  by  her  will  appoinUd 
James  Urquhart,  another  of  the  defendants  to 
this  suit,  her  executor,  who  had  since  proved 
her  will. 

The  plaintiff  in  the  present  suit,  stated  she 
was  advised  that  on  the  death  of  the  first  named 
testator's  widow,  his  residuary  estate  became  di- 
visihlcin  equal  moieties  between  the  then  nearest 
of  kin  of  the  testator  and  the  nearest  of  kin  of 
his  said  widow,  and  that  the  said  Mary  Amelia 
Urquhart,  the  daughter,  did  not  acquire  a 
vested  interest  in  any  part  of  the  residuary 
estate  of  the  testator,  and  she  prayed  that  it 
might  be  declared  that  the  decree  of  the  8th 
of  April,  1830,  was  erroneous,  and  ought  to  be 
reversed,  and  that  it  might  be  declared  that  the 
said  M.  A.  Urquhart  did  not  take  a  vested  in- 
terest in  the  residue  of  the  testator's  estate  i 
But  that  such  moiety  ought,  after  the  death  of 
the  said  Mary  Amelia  Urquhart,  to  have  been 
accumulated  during  the  life  of  the  said  Mary 
Urquhart  upon  the  trusts  declared  in  the 
testator's  will ;  and  that  it  might  be  declared 
that  the  sums,  part  of  the  residuary  estate, 
which  were  so  received  by  the  said  Mary  Ur- 
quhart as  administratix  of  her  daughter,  ought 
to  be  refunded  by  her  executor,  and  that  the 
plaintiff  was  entitled  to  one  moiety  thereof, 
and  also  to  one  moiety  of  the  sum  of  5739/. 
19s.  lOd,  three  per-cent  consolidated  bank 
annuities,  and  one  moiety  of  such  further 
residuary  estate  of  the  testator  as  was  not  yet 
got  in,  as  the  sole  nearest  of  kin  of  the  testa- 
tor licifig  at  the  time  of  the  death  of  his  ttidaw, 
the  said  Mary  Urquhart. 

Stuart  and  Dich,  for  the  plaintiff,  con* 
tended,  that  it  was  not  only  clear,  according  to 
the  true  construction  of  the  testator's  will  that 
he  meant  the  residuary  estate  to  be  divided 
between  the  parties  who  might  be  witliin  the 
description  of  next  of  kin  living  at  the  death  of 
his  widow ;  but  that  all  question  upon  the 
subject  was  removed  by  the  authority  of  several 
decided  cases.  They  cited  Bird  t.  /Tood,  2 
Sim.  &  Stu.  400 ;  Jones  v.  Colbeck,  8  Ves.  38; 
and  Butler  v.  Bushwell,  3  Myl.  &  K.  232. 

Bethell  and  Shapter,  fFUcock  and  Anderson^ 
for  the  several  detendants,  objected  in  limine 
to  the  nUintiff's  right  to  sustain  the  present 
suit.    Ihe  pUintiff's  bill  set  forth  the  decree 
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in  the  former  suit,  and  unless  that  could  ba 
removed  the  plaiiitiflr  had  no  rii^ht  to  set  up 
her  present  claim,  as  the  executor  represented 
the  next  of  kin ;  and  the  former  suit  bein^ 
correctly  constituted,  all  parties  were  bound 
by  the  decree  made  in  it.  They  also  insisted 
that  the  right  construction  was  put  upon  the 
will  by  that  decree,  and  in  support  of  those 
views  referred  to  Etmsiep  v.  Young,  2  Myl.  &. 
K.  82,  780;  Ciapion  v.  Bulmer,  10  Sim.  443, 
and  5  Myl.  &  Cr.  108 ;  and  CockOurn  v.  Thomp- 
son, 16  Ves.  322;  Mitford  on  Pleading,  4th 
edit,  93 ;  Jarman  on  Wills,  vol.  2.  p.  52.  As  to 
the  impoBsiluIity  of  following  the  funds  distri- 
buted under  the  decree  they  cited  fFalcoti  v. 
Hall.  2  Bro.  C.  C.  305 ;  David  v.  fVoud,  1 
Myl.  &  K.  208;  Greif  v.  Somerviile,  1  Russ. 
ft  Myl.  338,  and  GUlespie  v.  Memander,  3 
Russ.  ISO. 

Stuart  in  reply. — No  parties  could  be  hound 
by  the  decree  in  the  fonner  suit,  except  parties 
or  privies.  The  present  plaintiff  was  neither 
m  party  nor  privy,  and  it  could  not  be  assumed 
that  because  the  executor  was  the  only  party 
before  the  Court,  all  other  parties  were  repre- 
sented by  him. 

The  f^iee  Chuncelior,  having  taken  time  to 
consider,  this  morniog  delivered  his  judgment. 
His  Honor  said,  the  substantial  question  to 
be  determined  was,  what  was  the  true  con- 
struction to  be  put  upon  the  will  of  the 
testator.  It  must  be  apparent  to  any  one 
reading  the  will,  that  it  was  prepared  by  a 
Scotch  gentleman,  and  the  language  was  so  ex- 
tremely inaccumtf,  that  no  one  could  fail  to  be 
struck  with  it.  [His  Honor  then  read  various 
parts  of  the  will  for  the  purpose  of  illusiratiug 
this  statement,  and  continued.]  The  facts  of 
the  case  were,  that  the  testator  had  a  sister 
wha,  with  his  widow,  survived  him,  and  also  a 
daughter  who  attained  twenty-one,  and  died  on 
the  16th  of  January,  1829,  intestate  and  un- 
married. The  mother  administered  to  her  es- 
tate, and  afterwards  filed  her  bill,  and  obtained 
a  decree,  by  which  it  was  held  that  she  ivas  en- 
titled to  one  moiety  of  the  capital  of  the  resi- 
dce.  That  took  place  fourteen  years  ago;  and 
after  the  decease  of  the  widow  the  sister  filed 
her  bill,  which  she  was  entitled  to  do,  for  what 
took  place  in  1830  could  not  bind  the  party 
who  was  the  plaintiff  in  this  suit,  the  question 
of  construction  being  quite  open.  That  being 
the  state  of  the  parties,  it  became  necessary  to 
consider  what  were  their  rights  under  the  will. 
The  testator,  after  directing  the  conversion  of 
bis  property  and  payment  of  his  d^bts,  directed 
that  his  executors  should  invest  the  produce  in 
Government  Securities.  [His  Honor  then 
read  the  several  dispositions  of  the  residue,  in- 
cluding that  contained  in  the  6th  clause  before 
set  forth,  and  said  :]  The  will  did  not  provide 
for  the  payment  of  any  thing  to  the  mother, 
except  when  the  daughter  was  living  with  her. 
and  ill  the  sixth  clanse  the  testator  directed 
that  at  the  decease  of  his  wife  the  whole  resi- 
dne,  or  capital,  should  be  divided  into  two  equal 
parU,  one  of  which  should  be  divided  amongst 
his  nearest  of  kin,  and  the  other  amongst  his 
wife's  nearest  of  kin.    It  seemed,  then,  that  if 


it  were  to  be  taken  that  there  was  a  direction 
to  accumulate,  and  nothing  was  given  to  the 
wife  that  would  extend  to  the  whole  interest, 
but  upon  looking  at  the  words  used  with  refer- 
ence to  the  death  of  the  wife,  it  would  be 
found  that  there  was  nothing  to  show  how  any 
accumulation  was  to  be  dealt  with.  The  con- 
sequence would  be  that,  supposing  the  accu- 
mulation should  go  on  until  after  the  death  of 
the  wife,  it  would  leave  the  wife  pennyless,  and 
that  could  not  be  the  testator's  intention.  With 
respect  to  the  disposition  of  the  capital  itself^ 
the  words  as  they  stood  expressed  the  nearest 
of  kin  of  the  testator  simply,  and  that  compre- 
hended the  daughter,  and  any  child  he  might 
subsequently  leave  living  at  his  death.  His 
Honor  then  referred  to  the  cases  of  Jones  v. 
Colheck,  Bird  v.  fFood,  bXidButier  ir.BuihneU, 
the  latter  of  which  be  said  was  rightly  decided, 
because  the  designation  was  sufficiently  pointed 
out  by  the  words  ''would  be"  and  "  should 
be";  and  stated,  that  what  he  apprehended  the 
rule  to  be  was,  that  the  persons  designated  by 
any  description  must  be  the  persons  entitled  to 
take,  unless  from  a  construction  of  the  whole 
will  it  could  be  shown  that  the  words  were 
not  intended  to  be  used  iu  their  legal  and 
ordinary  sense.  In  this  case  there  was  nothing 
to  controul  the  general  words  used,  and  his 
Honor  said  he  was  of  opinion  that  there  was 
not  on  the  face  of  the  will  sufficient  to  show 
that  by  the  words  used  the  testator  did  not 
mean  nearest  of  kin  at  his  death;  and  in  a 
case  of  so  much  inaccuracy  the  safest  course 
would  be,  to  give  the  terms  used  their  most 
simple,  ordinary,  and  natural  meaning,  and 
not  to  adopt  a  technical  interpretation,  which 
it  was  by  no  means  certain  the  framer  of  the 
will  intended.  He  should,  therefore,  hold 
that  the  next  of  kin  of  the  testator  living  at  his 
death  were  intended,  and  that  the  plaintiff  was 
not  entitled  to  the  fund. 

Urquhart  v.  C/ir^trAar/,  December  7th,  1843, 
and  February  20th,  1844. 

WILL,  CONSTRUCTION  OF.— >RI8IDUAKT 
BIQDIST. 

^  gift  of  a  Specific  legacy  to  a  party,  coupled 
with  a  general  gift  of  residue  to  the  same 
party  in  trust,  makes  the  party  trustee  for 
the  whole. 

This  was  a  suit  instituted  for  the  adminis- 
tration of  the  estate  of  Mrs.  Mary  Irwin,  late 
of  Trevor  Square,  who  by  her  will,  after  giving 
various  pecuniary  legacies,  continued  thus :— > 
"My  house  in  Trevor  Square  1  give  to  my 
brother  John,  as  residuary  legatee  of  my  re- 
maining property,  for  the  benefit  of  hi|  chil- 
dren ;  and  do  appoint  him,  with  Mr.  John 
Atkins,  executors. 

Stuart  and  Aialin  for  the  plaintiffs,  the  Infant 
children  of  the  testatrix's  brother,  contended 
that  the  only  construction  to  be  put  upon  the 
will  was,  that  the  testatrix  intended  the  whole 
of  her  residuary  estate,  including  the  house  in 
Trevor  Square,  to  be  held  in  trust  for  them. 

APaM«r  and  Cocker  ill  for  the  brother,  insisted 
that  the  house  was  specifically  given  to  him. 
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and  wttt  wkdlf  ancoonected  wHh  the  gift  of 
the  re«idae. 

BHkett  and  Brigfr*  for  the  next  of  kin, 
urfi^ed  that  the  benefit  intended  for  the  chil- 
dren conid  not  he  connected  with  the  ffih  of 
the  houie,  and  that  there  was  conBef]uently  an 
intestacy  as  to  the  residue.  If  the  testatrix 
had  intended  the  whole  residue  topasstoJolm, 
she  would  not  have  introdaced  words  as  to  the 
house  in  Trevor  Square. 

The  yi€9  CkameeUor  said  it  was  remarkable, 
in  lookinjc  over  the  will,  that  there  were  no 
less  tluui  three  instances  in  which  the  word 
"*  pounds''  was  omitted,  and  then,  when  the 
testatrix  came  to  the  final  clause,  the  words 
"  in  witness*'  were  also  omitted.  It  was  evi- 
^nt  the  testatrix  was  a  laconic  lady,  and  by 
an  effort  of  extreme  hrevitv  had  made  John  a 
trustee  of  the  house^  as  well  as  the  residue,  for 
liis  children. 

inderwlek  v.  Indermhk,  January  19th,  1644. 

Quren'tf  Scnd^. 

Cnefore  the  four  Judges.) 

\^HqtQrted  by  J oHS  Hambrtom,  Ktq,,  Barrister  at 

Law,"} 

ATTORNEY. — WARRANT.— CONTEMPT. 

The  Court  of  Review^  m  petition^  made  an 
ordeTy  aiad  tuiie^uenify  a  warrant  to  com- 
mit  to  prison  for  contempt^  a  party  who 
had  not  paid  co§ts  aceordtng  to  the  ^rec* 
tions  of  prewieui  orden.  The  order  to 
eommit  recited  the/aete,  and  apoke  ffihe 
party  as  being  in  contempt,  but  did  not 


'directlf  adiudieate^  him  to  be  so. 
trd0  and  the 


YKe 
warrant  ettpressty  referred 
to  the  petition,  where  the  eoniempt  was 
distinctly  set  forth, 
Held,  that  the  order  and  warrant  were  bad^ 
and  would  not  form  a  justification  in  an 
action  afterwards  brought  by  the  pnrty 
who  had  been  imprisoned  under  them  ;  that 
the  London  agent  of  a  country  attornty, 
on  whose  pefmon  the  order  was  issued, 
tteoame  primarily  liable  by  the  act  of  •«- 
dorsing  WTHWPess  on  the  warrant  when 
giving  it  out  to  be  e^fcuted ;  and  that  he 
coula  not  afterwards  set  up  that  he  was 
acting  in  aid  of  the  warden  in  making  the 
imprisonment* 
Trespass. — The  declaration  stated  that  the 
defendants  maUciously  and  without  probable 
cause  imprisoned   the   plaintiff  on  the  29th 
August,  1833.   The  defendant  Toulroin  plead- 
ed— first,   not  guilty;   secondly,  that  a  com- 
mission of  bankruptcy  issued  in  January,  1830, 
a^iust  Elgie,  under  which  he  was  declared 
bankrupt;  thav  the  plaintiff  on  the  I8th  June, 
1830,  presented  a  petition  to  supersede  the 
commission ;  that  the  petition  was  heard  be- 
fore the  Fice  Chancellor,  who  dismissed  it 
with  costs,  which  were  taxed  at  36/.  ?*•  8rf. ; 
that  on  the  20th  December,  1830,  the  plaintiff 
presented  a  petition   of  appeal  to  the  Lord 
Chancellor,   before  whom   it    was    heard    in 
Aoifust,  1832,  and  dismiss^'d  with  costs,  which 
were  taxed  at  33/.  17«.  9r/.;  that  on  the  IGth 
March,  1^33,  the  Judges  of  the  Court  of  Re- 


view ordered  the  pb&lntiff  to  pay  these  t%vo 
sets  of  costs ;  that  aefendant  did  not  pav  theoi ; 
and  on  the  dlst  of  July»  1833,  the  Court  of 
Review  made  a  further  order  for  the  payment 
of  these  costs  within  foar  days,  or  tiiiu  the 
plaintiff  should  in  defknlt  be  committed  to  the 
Fleet.  That  the  plaintiff  did  not  pay ;  and  on 
the  I8th  At»nst,  1833,  Efj^ie  presented  a  peti- 
tion to  the  Court  of  Review,  praying  that  the 
plaintiff  might  be  committeoi  that  oo  the 
29th  of  Angust  the  Court  made  an  order  on 
such  petition,  and  issued  a  warrant  thereon, 
and  that  under  the  authority  thereof  the  de* 
fendant  did  cause  the  plaintiff  to  be  arrested 
and  imprisoned.  The  plaintiff  took  issoe  on 
the  first  plea,  and  as  to  the  second,  protesting 
in  denial  of  the  several  facts  alleged  in  that 
plea,  he  replied  de  injuria.  The  defendant 
Elgie  suffered  judgment  by  default. 

fhe  order  and  warrant  were  in  this  form  :  — 
"  Whereas  the  said  M.  Elgie  did  on,  &c«  pre- 
fer his  petition  in  the  nbove  matter  to  this 
Court,  praying  that  W.  Green,  in  the  said  peti* 
tion  mentioned,  might  immediately  stand  com- 
mitted to  his  Majesty's  prison  of  the  Fleet  for 
his  contempt  of  the  order  in  the  said  petition 
mentioned  or  referred  to,  and  that  a  warraiit 
might  issue  under  the  seal  of  this  honoorable 
Court  for  that  purpose,  and  that  the  said  \V. 
Green  mijjrht  be  ordered  to  pay,  &c.  Now 
upon  readmg  the  said  petition,  and  the  affida- 
vits of  the  add  petitioner,  &c.»  and  also  the 
former  order  herein,  bearing  date  3Ut  July 
last,  this  Court  doth  order  that  the  said  W. 
Green  do  stand  committed  to  his  Majesty's 
prison  of  the  Fleet  for  his  contempt  in  the  said 
petition  mentioned  or  referred  to.'*  The  war- 
rant was  in  these  terms :~"  Whereas  by  an 
order  made  by  this  Court  in  the  above  ma'tter, 
upon  the  petition  of  the  said  M.  Elgie,  hearing 
even  date  herewith,  it  was  ordered  that  W.  Green, 
therein  named,  should  stand  committed  to 
his  Majestv's  prison  of  the  Fleet  for  bis  con- 
tempt in  the  said  petition  mentioned  or  re- 
ferred to,  and  that  a  warrant  should  forthwith 
issue  for  that  purpose."  The  petition  thus 
referred  to  had  recited  the  several  onlera  of 
the  Court  for  payment  of  these  costs,  and  the 

Eersonal  service  of  such  orders  on  Green,  and 
is  disobedience  to  them,  and  prayed  that  the 
"  said  W.  Green  may  immediately  stand  com- 
mitted to  his  Majesty's  prison  of  the  Fleet  for 
his  contempt  of  the  said  last  mentioned  order, 
and  that  a  warrant  may  issue  for  that  pur- 
pose." 

The  cause  was  tried  before  Mr.  Justice 
Coleridge,  at  the  Sittings  in  Trinity  Term, 
1842,  when  evidence  to  the  following  effect 
was  given : — The  petitions,  orders,  and  warraoC 
were  put  in.  It  was  proved  that  the  plaintiff 
had  made  applications  to  the  Court  of  Review 
and  the  Court  of  Chancery  for  bis  discharge, 
but  such  applications  had  been  refused.  Oo 
the  lOth  February,  1841,  he  applied  to  Mr. 
Justice  Coleridge,  at  Chambers,  for  a  dis- 
charge, on  the  ground  of  the  insufficiency  of 
the  order  and  warrant,  when  the  learned  Jud|E:e 
pronounced  an  opinion,  that  in  the  order  aud 
warrant  there  was  no  certxinty  In  the  matter 
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for  which  Greea  waa  conmkted ;  that  it  was 
not  dittinctly  vtated  that  Green  had  been 
jpiilty  of  a  contempt ;  but  that  if  it  had  been 
80  stated,  a  contenipt  must  be  oae  of  two 
kinds,  either  Jit  «Sohedience  to  an  order  of 
the  Court;  when  be  would  stand  coinmiUed  till 
the  order  was  olieyed,  or  a  contempt  requir- 
ing a  committal  1^  way  of  pitaiahment,  when 
it  should  1)e  so  stated  on  the  face  of  the  order ; 
that,  as  to  both  these  matters,  the  order  and 
wanrant  were  defectbe,  and  that  the  ptaaatifiT 
must  therefore  be  diflcliar^ed  out  of  custody. 
%  It  further  appeared  that  Toutraia  had  merely 
I  acted  as  the  toyn  agent  of  Blgie,  who  was  a 
I  coimtry  attorney/ sna  bad  taken  no  step  in  the 
f  proceedings  but  that  of  an  ordinary  attorney. 
The  only  poslti? e  act  shewn  to  hare  been  per- . 
femifld  by  bin  was  that  of  writing  his  adJness 
on  the  warrant;  but  some  time  afterwards, 
when  Green  had  been  a  long  time  in  prison,  a 
person  named  Briggs  called  upon  him,  taking 
a  sum  of  100/.  in  notes  and  sovereigus>  and 
asked  Tonlmia  what  was  the  amonot  of  costs 
due,  and  offered  to  pay  what  was  due;  but 
Tottlmin  said  it  would  be  of  rery  little  uie»  for 
he  could  put  Green  in  prison  again  imme- 
diately at  his  own  suit.  Briggs  pressed  for 
an  aQSwer,  and  Toulmin  then  said,  tiiat  in  a 
few  days  he  would  write  to  his  client,  bat  that 
he  was  busy  at  that  moment,  on  which  Brings 
/  said,  "  After  this,  at  anv  rate,  I  must  consider 
J^  Green  as  your  prisoner."  Toulmin  then  asked 
what  money  origgs  had,  and  Brings  said 
"  Sufficient  to  pay  vour  cost8«^will  you  take 
it"  The  money  dicl  not  appear  to  have  been 
shewo»  or  its  amount  stated  to  Toulmin,  who 
repeated  that  he  was  then  busy,  aind  Briggs 
went  away.  It  was  submitted  on  tbe  part  of 
Toulmin,  that  plaintitf  must  be  nonsuited^  for 
that  the  evidence  shewed  the  warrant  of  a 
Court  of  competent  jurisdiction }  that  Toul* 
min  acted,  if  at  all,  under  it,  and  was  there- 
fore free  from  responsibflitf;  that  his  refusal 
to  give  the  account  of  the  costs  at  the  moment 
the  application  to  him  was  made,  would  not 
make  niro  liable  in  trespass.  The  learned 
Judge,  however,  thought  Tonbpin  liable  on 
account  of  his  us^e  being  on  the  warrant,  and 
declared  that,  in  his  opiiuon  ^"XtBTVfirna t  was 
void,  and  consequently  could  afford  him  no 
defence.  The  Jury  accordingly  found  a  ver- 
^  diet  for  the  plaintiff,  and  gave  150/.  aa  da- 
mages. A  rule  was  afterwards  obtained  to 
enter  a  verdict  fpr  TouJniin^  or  for  a  uev  trial, 
or  to  arrest  the  judgment. 

Mr.  Thetirer^  Mr.  Cowlitigr,  and  Mr.  Corrie, 
in  the  Bane  Sittings  after  Trinity  Term,  1843, 
shewed  cause. — ^The  question  of  the  validity 
of  the  warrant  does  not  arise  here.  Then  it  is 
clear  that  the  defendant  is  liable.  The  only 
question  rawed  on  the  pleadings  is,  whether 
Toulmin  acted  in  aid  of  the  wardetu  He  did 
sot  net  in  aid— ^ha  evidence  shews  him  to  have 
been  the  primary  mover.  Sow^ll  v.  Chtmphu^ 
is  not  in  point— the  circumstances  are  entirely 
different.  But  Rmie  ▼.  ff^ii§on^  is  in  point. 
There  a  party  sent  for  a  constable,  andcharged 
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the  plaintiff  with  4  feloay,  on  which  the  plab- 
tiff  was  apprehended  by  the  constable,  and  on 
action  brought  for  this  againat  the  person 
making  the  charge,  it  was  contended  for  him 
that  he  was  not  lial>Ie,  as  he  was  acting  in  aid 
of  the  constable,  who  clearly  had  power  to  ap« 
prebend  on  a  charge  of  felonjf.  The  Ooort» 
however,  thought  that  tbe  defendant  was  not 
entitled  to  any  such  protection.  The  circum. 
stances  of  thai  case  exactly  resemble  tbe  cin* 
cumstances  here.  But,  independently  of  this, 
no  jurisdiciion  of  the  Court  appears  in  the 
plea  and  on  the  record,  therefore  such  a  de-^ 
ifence  as  the  present  cannot  be  set  np.  Be- 
sides»  the  warrant  being  void,  the  defendant 
was  in  the  same  position  as  if  he  had  arrested 
the  plaintiff  on  a  judgment  of  thn  Conrt» 
which  judgment  was  afterwards  set  aside.  In 
such  a  case  he  would  clearly  have  been  liable. 

Mr.  Burttow  and  Mr.  €.  Clark,  in  support 
of  the  rule.-^The  rule  must  be  absolute,  at 
least,  fur  entering  a  verdict  for  the  ftefendant» 
or  for  a  new  trial,  and  the  question  of  the 
validity  of  the  warrant  cannot  be  evaded.  It 
is  a  perfectly  good  warrant,  and  the  jurisdio> 
tion  of  the  Court  is  sufficiently  stated  on  the 
record.  The  plaintiff  here  was  only  in  cus- 
tody on  the  warrant,  and  the  defendant  can 
well  plead  that  he  was  acting  in  aid  of  the 
constable*  The  or<ler  and  warrant  here  were 
those  of  a  Court  of  Record,  and  thereibre  did 
not  require  to  be  so  minutely  correct  in  the 
phrase  which  described  the  contempt,  as  if  tbe 
tribunal  which  deckred  the  (HMifempt  was  not 
of  the  same  high  nature.  The  King  v.  J^mes^ 
shews  the  force  of  this  distinctioo»  And  in 
£jf  fHtrie  Mttiachyfi  where  the  same  obJec« 
Uoas  existed  to  the  form  of  the  writ  aa  had 
been  fatal  in  The  Kinf  v»  Jamei^  the  Court 
declined  to  interfere,  because  the  writ  there 
did  issue  out  of  a  Court  of  Record.  Tbe  war- 
rant  in  the  case  of  Dicas  v.  Lord  Brougham^ 
was  the  same  as  in  the  present  case,  and  was 
there  held  good.  Coster  v.  fTi/son^  is  also  ia 
point,  and  so  is  The  Sheriff  of  Midttiesejg^e 
eoMM  It  is  clear,  then,  that  the  warrant 
ought  to  be  sustained,  and  if  so,  there  is 
nothing  in  the  circumstances  of  the  case  to 
fix  any  liabiUty  on  the  defendant,  for  the  case 
of  SetUey  v.  Suikertand^  decides  that  an  attor* 
ney  is  not  liable  with  his  client  in  a  joint  action 
of  trespass,  unless  it  can  be  proved  that  he 
has  gone  beyond  the  strict  line  of  his  duty. 
Here  the  defendant  has  not  done  so— his  mere 
legal  liability  is  made  to  depend  on  the  per- 
fectly trivial  matter  of  writing  his  name  on  a 
warrant,  and  he  is  sought  to  be  charged  with 
damages  for  delaying  to  give  a  third  person  an 
account  of  costs,  which  it  was  impossible  he 
could  furnish  at  a  moment's  notice. 

Cur.  adv.  vuli. 

A  judgment  was  afterwards  declared,  though 
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not  delivered  in  open  court.  It  stated  the  facts, 
and  then  proceeded  to  say  that  the  first  question 
at  the  trial  was,  whet  her  Toulmin  had  been  pro- 
ved to  have  done  anything  towards  the  imprison- 
ment of  the  plaintiff,  so  as  to  give  the  latter  a 
right  of  action  against  that  defendant.    With 
respect  to  that  it  was  proved  that  he  had  in- 
dorsed the  warrant,  ana  also  that  he  had  acted 
in  the  matter  by  refusing  to  give  a  friend  of 
the   plaintiff  the  amount  of  the  costs  due. 
Then  came  the  question  whether  the  warrant 
was  valid.    The  Court  thought  that  it  was  not. 
It  was  a  ivarrant  issued  for  a  contempt  in  non- 
payment  of  money,  and  the  contempt  recited 
in  the  warrant  was  one  mentioned  or  referred 
to  in  a  petition  preferred  by  Elgie  in  the  mat- 
ter of  the  bankruptcv;    but  there  was  no 
general  adjudication  of  a  contempt,  nor  any 
fact  founa,  nor  any  act  directed  to  be  done 
by  the  prisoner  to  clear  himself  from  it.    No 
auch  form  had  ever  been  held  good.    The 
case  of  Coiter  v.  fFiUon^  was  referred  to  for 
the  purpose  of  shewing  that  a  warrant  of  com- 
mitment might  be  good,  though  containing  no 
adjudication  of  contempt,  except  by  referring 
to  the  order.    But  here  the  order  itself  ap- 
peared to  l>e  bad ;  for  the  order  did  not  adju- 
dicate.    Then  Toulmin  ivas  said  to  stand  in 
the  pbce  of  an  attorney,  and  to  do  no  more 
than  transmit  the  warrant  for  execution.  Sed- 
iey  V.  Sutherland  was  referred  to.    But  that 
was  at  variance  with  several  cutps,  such  as 
Barker  v.  Brakam)  and  Cedrington  v.  Llopd.^ 
The  real  distinction  was  not  between  the  client 
and  the  attorney,  but  between  them  and  the 
officer.    Garratt  v.  Mar  ley, ^  It  was  not  impos- 
sible that  an  attorney  might  be  in  the  situation 
of  a  mere  officer ;  but  here  Toulmin  refused  in- 
formation as  to  costt,  that  was  the  cause  of  the 
imprisonment    being   continued,    and  was  a 
substantive  cause  of  action.    The  rule  must 
therefore  be  discharged. 

Green  v.  Elgie  and  Toulmin,  H.  T,  1844. 
Q.  B.  F.  J. 
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Transfer  of  Property. 

[For  2d  reading.]        Lord  Chancellor. 
Penalties  on  Horse-racing,  &c.,  repeal. 

[For  2d  reading.]       Duke  of  Richmond. 
Law  of  Libel  Amendment. 

[In  Select  Committee.]    Lord  Campbell. 
Creditors  and  Debtors. 

[For  2d  reading.]  Lord  Cottenham. 

Ecclesiastical  Courts. 

[For  2Qd  reading.]  Lord  Chancellor. 

Law  of  Patents. 

[For  2d  reading,]  Lord  Brougham. 


1 3  Mce.  &  W.  411.    J  3  Wils.  368. 
k  8  Adol.  &  EU.  449.  ^  1  Queen's  B.  18. 


ftomrf  nf  Cflmmoitf. 

BILLS  IN  PB0GRK8S. 

Smalt  Delit  Courts.  Mr.  Jervia. 

[For  2d  reading  6th  March.] 
Improving  Proceedings  in  Superior  Courts. 

[For  2d  reading  6th  March.]    Mr.  Jervis. 
Actions  for  Gaming  Penalties. 

[For  3d  reading.] 
Offences  at  Sea.  Sir  James  Grahain. 

Poor  Law  Amendment.  Sir  James  Graham. 

[For  2d  reading.] 
Count  V  Coroners.  Mr.  Pakin|^n. 

[In  Committee.] 
Inclosure  of  Commons.  Lord  Woraley. 

Appeals  to  tbe  Court  of  Arches. 

[For  2d  reading.]        Mr.  Elphiostone. 
Jurisdiction  in  suits  relating  to  Marriaj^e  «n4 

Divorce.  Mr.  Elphinstone. 
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Wb  have  to  add  to  or  correct  the  list  which 
we  printed  at  p.  358,  ante,  in  the  foUowing 
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Cambridge, 

Agent — F.  B.  Beevor,  5,  Sooth  Square. 
Carmarthenshire, 

Undersheriff— John  Trevillian  Jenkin,  of 

Llanelly. 
Agents— Rowland  &  Hacon,  4,  White  Lion 
Court,  Coruhill. 
Cheshire, 

Acting  Undersheriff— John  Hostage,  of 
Chester. 
ffaver/ordwest,  town  of. 

J  no.  lilewellin,  oT  Hill  Street,  to  whom 
all  writs  must  be  sent,  no  underriie- 
riff  or  agent  being  appointed. 
Huntingdon, 

Agent*-F.  B.  Beevor,  5,  South  Square 
Xeneich, 

SheriflP— Geo.  Lovick  Coleman,  Esq. 
Rutlandshire, 

Sheriff— Charles  Grantham,  Esq.     *" 
Undersheriff— Wm.  Hopkinson,  Stamford. 
Agents— Taylor  &  Collisson,  28,  Great 
James'  Street,  Bedford  Row. 


THE  EDITOR'S  LETTER  BOX. 


We  are  glad  to  hear  that  our  intended  alte- 
ration is  much  approved.  Our  Country  Edition, 
which  will  be  stamped,  will  commence  on  the 
16th  instant. 

The  sugg^tions  of  several  subscribers  for 
the  further  improvement  of  ovit  plan  shall  be 
well  considered.  We  thank  them  for  tbe 
trouble  thev  have  taken  in  our  behalf. 

The  letters  of  H.  M.,  "A  Subscriber,"  and 
K.  M.  P.,  have  been  received. 

The  "Metropolitan  Parochial  Agency  Of- 
fice" shall  be  noUced.  We  must  uke  care 
however  not  to  be  the  means  of  advertising  it. 


EUt  ILesal  ®tider)iei% 


SATUllDAY,  MARCH  9,  1844. 
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THE  ECCLESIASTICAL  COURTS     i 
BILL. 

The  Ecclesiastical  Courts  Bill  is  again  be- 
fore Parliament  in  perhaps  an  amended 
form.  But  it  still  appears  to  us  to  be  framed 
on  a  wrong  principle. 

In  the  first  place,  even  assuming  it  to  be 
right  to  perpetuate  these  Courts  somewhat 
in  their  existing  form,  and  allow  them,  either 
in  the  metropolis  or  the  departments,  to  ad- 
judicate on  the  matters  now  within  their 
jurisdiction,  yet  we  conceive  the  present 
bill  labours  under  this  great  objection,  that 
it  does  not  provide  that  probate  taken  in  any 
one  court,  shall  be  valid  everywhere.  The 
bQl  keeps  up  the  two  provinces  of  York  and 
Canterbury ;  and  it  is  not  provided,  that  by 
searching  in  one  place,  a  party  interested 
may  satisfy  himself  that  there  is  or  is  not  a 
probate  granted. 

But  our  objections,  we  admit,  go  much 
deeper  to  the  present  plan  than  this.  It  is 
to  be  remembered,  that  before  this  bill  is 
passed,  there  is  a  preliminary  question  to  be 
discussed— whether  the  Ecclesiastical  Courts, 
so  far  as  their  litigatory  jurisdiction  is  con- 
cerned, should  exist  at  all.  It  is  conceived 
by  many,  that  no  great  evil  would  ensue  if 
the  Courts  at  Doctors'  Commons,  and  all 
other  Ecclesiastical  Courts,  were  allowed 
quietly  to  die  away,  and  that  with  this  view 
it  is  better  to  endure  the  existing  evils  a 
little  longer,  and  remedy  them  completely, 
than  pass  a  measure  of  this  nature,  which 
might  alleviate  some  of  the  minor  grievances 
under  which  the  present  system  labours,  but 
which   would  perpetuate    the   much    more 
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considerable  evils  of  the  separate  jurisdic- 
tion in  the  matters  which  are  now  termed 
ecclesiastical. 

In  looking  at  all  into  this  question,  some 
very  startling  anomalies  at  once  present 
themselves.  A  will  of  personal  estate  re- 
quires probate  to  give  it  validity  ;  a  will  of 
real  estate  requires  no  probate.  Thus,  with 
respect  to  one  great  class  of  wills,  the  Ec- 
clesiastical Courts  have  no  jurisdiction. 
Now,  why  should  this  distinction  exist? 
It  has  arisen,  as  we  all  know,  from  reasons 
which  have  entirely  ceased  to  exist.  Bat 
when  the  consequences  of  the  distinction 
are  followed  out,  it  will  be  found  that  they 
are  most  inconvenient.  Conflicting  rules  as 
to  the  construetion  and  execution  of  wills 
may  and  have  arisen  ;  and  as  the  course  of 
appeal  is  different,  the  one  ending  in  the 
Privy  Council,  and  the  other  in  the  House 
of  Lords ;  and  as  it  is  not  uncommon  to 
find  the  same  will  contested  at  the  same 
time,  both  in  the  Ecclesiastical  Courts  and 
in  the  Courts  of  Common  Law  and  Equity, 
there  may  be  a  different  rule  laid  down 
with  respect  to  the  same  will,  in  the  two 
great  courts  of  appellate  jurisdiction.  Now. 
what  is  the  remedy  for  all  this  and  many 
other  inconveniences  arising  from  the  same 
source  ?  It  appears  to  us  to  be  a  very  simple 
one;  to  transfer  to  the  Court  of  Chancery  all 
the  judicial  functions  now  exercised  by  the 
Ecclesiastical  Courts  relating  to  wills,  ac- 
cording to  the  recommendations  of  the  Real 
Property  Commissioners,  contained  in  their 
fourth  report. 

But   there    are    some    other  important 
branches  of  their  present  jurisdiction^  which 
2B 
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are  in  a  still  more  unsatisfactory  state.  We 
are  glad  to  see  that  the  subject  of  divorce 
and  marriage  has  excited  considerable  at- 
tention in  the  present  session.  A  bill  has 
been  brought  in  by  Mr.  Elpbinstone  for 
extending  the  jurisdiction  of  the  Consistory 
Court  of  the  Bishop  of  London  in  suits  of 
this  nature,  and  to  give  this  court  exclusive 
jurisdiction  in  all  suits  relating  to  incest, 
restitution  of  conjugal  rights,  nullity  of 
marriage,  alimony,  separation  from  bed  and 
board,  and  divorce  from  the  bond  of  mar- 
riage ;  and  proposing  to  enact,  that  if  it  can 
be  proved  that  adultery  has  been  com- 
mitted, and  in  certain  other  cases,  that  a 
divorce,  d  vinculo  matrimoniij  may  be  pro- 
nounced, subject  to  an  appeal  to  the  Privy 
Council.  But  surely  this  would  be  a  strong 
power  to  give  to  a  single  judge ;  and  we 
doubt  whether  this  is  a  time  when  there  is 
much  disposition  to  give,  ot  any  rate,  an 
increase  of  jurisdiction  to  the  Ecclesiastical 
Courts.  We  are  very  much  disposed  to 
think  that  the  best  court  for  this  most 
important  matter,  would  be  the  Judicial 
Committee  of  the  Privy  Council,  to  whom 
might  well  be  transferred  the  whole  sub- 
ject of  divorce  and  marriage,  and,  at  any 
rate,  this  should  cease  to  be  matter  for  legis' 
lotion.  Indeed  it  is  one  of  the  strange 
consequences  of  the  procedure  of  the  Ec- 
clesiastical Courts,  that  a  matter  which,  it 
cannot  be  disputed,  is  purely  judicial,  should 
remain  at  the  present  day  to  be  effected  by 
the  tedious,  expensive,  and  inconvenient, 
and  often  unjust  process  of  a  private  bill. 
We  are  glad  to  find,  therefore,  that  in  a 
bill  which  Lord  Brougham  has  introduced 
in  the  present  session  for  enlarging  the 
jurisdiction  of  the  Privy  Council,  a  clause 
of  this  nature  has  been  inserted,  not  be- 
cause we  are  at  present  entirely  prepared  to 
see  this  change  effected  ;  but  because  as  the 
bill  is  to  be  referred  to  a  Select  Committee, 
the  subject  will  be  fully  considered.  But 
another  very  manifest  grievance  to  the 
public,  arises  from  the  class  of  exclusive 
practitioners  who  now  alone  practice  in  the 
Ecclesiastical  Courts.  The  public  has  now 
to  pay  very  heavily  -  probably  more  hea- 
vily than  for  any  other  class  of  legal  busji- 
ness— for  all  testamentarf  and  other  pro- 
ceedings which  occur  in  these  courts,  some 
of  which,  it  must  be  remembered,  occur  in 
the  daily  transactions  of  life.  Now  here 
also  we  think  a  great  benefit  would  be 
conferred  on  the  public,  by  throwing  open 
this  business  to  the  whole  profession,  giving 
a  proper  compensation  in  all  cases  in  which 
it  might  properly  be  demanded. 


THB 

LEGAL  TABLE  OF  PRECEDENCY. 

The  legal  table  of  precedency  is  not  at  pre- 
sent in  a  satisfactory  state,  and  requires 
some  further  regulation.  The  links  of  the 
legfil  chain,  which,  at  present  appear  to  be 
in  some  degree  of  confusion,  arc  the  relative 
claims  of  precedency  of  the  Queen's  Conn* 
sel,  the  Masters  in  Chancery,  the  Commis- 
sioners of  Bankrupts,  both  in  town  and 
country,  the  Commissioners  of  Lunacy,  and 
the  Taxing  Masters.  At  present,  we  con- 
ceive that  it  is  settled  by  act  of  parliament 
(1  &  2  W.  4,  c.  56.)  that  the  London  Com- 
missioners of  Bankrupts  rank  first  of  all  of 
these  ;  the  country  commissioners  appear  to 
have  no  specific  rank  assigned  to  them. 
By  the  act  under  which  they  are  appointed, 
5  &  6  Vict.  c.  122,  s.  65,  the  rank  of  the 
Judges  of  the  Court  of  Review  is  settled, 
viz,  that  they  are  to  take  rank  and  prece- 
dence next  after  the  Judsjes  of  the  Superior 
Courts  of  Westminster  Hall ;  but  nothing, 
so  far  as  we  can  find,  is  said  respecting  the 
rank  of  the  commissioners.  Now  we  do 
not  think  it  proper  that  this  distinction 
should  exist.  Again,  both  Commissioners 
of  Bankrupts  and  Queen's  Counsel  rank 
before  Masters  in  Chancery ;  this  also,  ap- 
pears to  us  improper.  The  duties  of  a 
master  are  surely  as  important  as  those  of  a 
commissioner,  the  salary  of  the  former  is 
also  higher,  his  ofiice  much  older,  it  is 
also  to  be  noticed,  that  Queen's  Counsel  now 
occupy  a  somewhat  different  position  from 
that  in  which  they  formerly  stood.  We 
conceive  the  practice  as  to  obtaining  this  rank 
now  to  be,  that,  when  a  gentleman  has  a 
certain  standing  and  a  certain  practice,  he 
is  entitled  to  this  rank,  if  there  are  no  pri- 
vate circumstances  which  render  it  improper. 
Now  we  apprehend  this  was  not  so  fornaerly. 
and  that  as  there  was  then  much  more 
difliculty  in  obtaining  this  rank,  so  it  was 
confeiTed  much  more  seldom.  It  cannot  be 
denied  that  the  number  of  Queen's  Counsel 
is  now  greater  than  at  any  previous  time. 
We  are  not  at  present  inquiring  whether 
this  is  right  or  wrong  ;  we  are  simply  stating 
the  fact.  But  this  being  so,  it  appears  to 
us  to  be  worthy  of  consideration,  whether 
some  alteration  in  the  Table  of  Precedency 
might  not  with  propriety  be  made.  It  is 
further  to  be  observed,  that  the  Commis- 
sioners of  Lunacy  recently  appointed,  have 
no  specific  rank  assigned  them,  although 
they  perform  many  of  the  functions  of  mas* 
tcrs,  and  receive  a  salary  as  high  as  that  of 
the  Commissioners  of  Bankrupts.     The  new 
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Taxing  Masters  are  also  in  the  same  position. 
All  this  appears  to  us  to  require  some  regula- 
tion ;  and  we  are  quite  satisfied  that  the  whole 
might  be  arranged  with  the  consent  of  all. 
It  is  not,  however,  for  us  to  attempt  to  decide 
this  somewhat  delicate  matter,  but  we  have 
thought  it  might  be  well  to  call  attention 
to  it,  as  we  conceive  there  can  be  no  doubt 
that  it  is  competent  for  the  Queen,  as  the 
fountain  of  honour,  and  acting  under  the 
advice  of  the  Lord  Chancellor,  to  settle  it, 
and  to  allow  all  parties  to  walk  down  to 
dinner,  without  disturbing  the  temper  or 
digestion  of  any  of  these  excellent  persons. 


PRACTICAL 
POINTS  OF  GENERAL  INTEREST. 


DISTAESS. 

Goods  delivered  to  a  man;  to  be  used  by 
him  in  the  way  of  trade,  shall  not  be  liable 
to  distress :  as  a  horse  standing  in  a  smithes 
shop  to  be  shoed,  or  in  a  common  inn,  or 
cloth  at  a  tailor's  house,  or  corn  sent  to  a 
mill  or  market.  Gisbourn  v.  Hurst,  1  Salk. 
250  ;   Wood  V.  Clarke,  I  C.  &  J.  484. 

In  trover  for  silk,  the  defendant  justified 
taking  it  on  the  premises  of  C.  as  a  distress 
for  rent  due  from  C,  and  the  plaintiff  re- 
plied,  that  before  and  at  the  time,  &c.,  he 
carried  on  the  business  of  a  silk  manufactu- 
rer, and  C.  carried  on  the  business  of  a  silk 
weaver  on  the  said  premises,  and  that  the 
plaintiff  shortly  before,  &c.  "  did  in  the  way 
of  his  said  trade  and  business  employ  the 
said  C.  in  the  way  of  his  said  business  and 
calling  as  his  workman,  for  certain  wagefl, 
in  that  behalf  to  weave  and  manufacture 
into  velvet  on  the  said  premises  certain  silk 
of  the  plaintiff,"  which  silk,  the  subject  of 
the  action,  being  on  the  premises  for  that 
purpose,  was  wrongfully  distrained.  Patte^ 
son,  J.  said,  *'  the  only  foundation  for  the 
argument  in  support  of  this  demurrer  is, 
that  C  appears  by  the  pleadings  to  have 
been  a  servant,  and  not  a  person  carry- 
ing on  a  trade.  But  I  find  no  such 
thing  in  the  replication.  The  replication 
fitates  that  the  plaintiff  employed  C.  ''as 
his  workman,  for  certain  wages,"  but  we 
must  look  at  the  context,  that  distinctly 
states  that  C  carried  on  the  business  and 
calling  of  a  silk  weaver,  and  it  is  there  al- 
leged that  the  plaintiff,  carrying  on  the 
trade  of  a  silk  manufacturer,  ''  did  in  tlie 
way  of  his  said  trade  and  business  employ 
the  said  C.  in  the  way  of  his  business,  &c. ' ' 
Althongh,  therefore,  the  plaintiff  employed 
C.  as  his  workman  for  wages,  it  was  in  hi«  i 


calling  of  a  silk  weaver,  and  as  the  plaintiffs 
workman  on  that  occasion.  The  goods  were 
delivered  to  him  to  be  '*  worked  up,  in  the 
way  of  his  trade,*'  according  to  the  express 
words  of  Sampson  v.  Hartopp,  Willes,  514. 
It  was  not  in  terms  decided  in  Wood  v. 
Clijrke,  that  materials  furnished  by  the  ma- 
nufacturer to  the  weaver,  were  privileged, 
as  well  as  the  loom  so  furnished ;  but  it  was 
assumed  in  argument  at  the  bar,  and  the 
proposition  is  adopted  by  the  Court,  Lord 
Lyndhurst,  C.  B.  saying,  "it appears  to  me 
that  it,"  the  privilege,  "  is  confined  |to  the 
materials^  and  does  not  include  the  machi- 
nery." The  action  then  was  not  brought 
for  the  materials,  and  therefore,  the  ques- 
tion  as  to  them  was  not  essential  to  the  de* 
cision,  but  the  intimation  of  opinion  is  a 
strong  one.  In  this  case  there  is  no  doubt." 
Gibson  v.  Ireeon,  3  Q.  B.  39. 


SERVICE  OF  COMMON  LAW  PRO- 
CESS  ABROAD. 


It  is  not  a  little  singular,  that  whilst  the  le- 
gislature,  in  passing  the  act  for  the  Abolition 
of  Arrest  on  mesne  process,  (1  &  2  V.  c.  1 1 0,) 
was  professing  to  give  to  the  creditor  an 
additional  remedy  by  execution  against  the 
property  of  his  debtor  in  return  for  the  se- 
curity by  arrest,  of  which  the  former  was 
by  that  act  deprived,  it  did  not  at  the  same 
time  afford  to  the  creditor  what  seemed  to 
be  so  obviously  required, — a  more  ready 
means  of  obtaining  a  judgment  against  his 
debtor  in  the  event  of  that  debtor  going 
abroad.  It  is  true,  that  by  this  act,  a 
power  was  reserved  to  the  creditor,  by 
which  be  was  enabled,  in  case  his  debtor 
was  about  to  leave  this  country,  to  obtain 
from  a  judge  an  order  for  his  arrest.  Every 
one  however  has  found  by  experience,  that 
this  is  a  remedy  which  seldom  can  be  of 
any  avail ;  it  being  necessary,  before  such 
an  order  can  be  obtained,  that  the  facts  on 
which  a  belief  of  an  intention  to  go  abroad 
is  founded,  should  be  set  forth  in  an  afiida- 
davit ;  and  it  very  rarely  happening  that  a 
debtor,  having  an  intention  of  eluding  his 
creditor,  is  so  far  off  his  guard  as  to  com- 
municate that  intention  to  any  but  those  in 
whom  he  can  thoroughly  confide. 

As  the  law  therefore  stands  at  present, 
if  a  debtor  does  not  easily  elude  his  credi- 
tor by  going  abroad  after  a  debt  has  be- 
come due,  before  he  is  served  with  a  pro- 
cess, still  he  can  at  all  events  do  so  in  an- 
ticipation of  the  debt  becoming  due.  When 
abroad,  the  debtor  mnv  r'»m-!Tn  R^^r>^  1   f>r 
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years,  during  the  'whole  of  that  time  draw- 
ing his  resources  from  this  country,  and 
spending  that  which,  if  he  were  amenable 
to  the  process  of  our  courts  of  law,  might 
be  made  available  to  the  payment  of  the 
debt.  If  the  debtor  goes  abroad  after  the 
debt  has  become  due,  and  before  process 
served,  so  that  the  Statute  of  Limitations 
has  begun  to  run  upon  it,  then  the  only 
means  which  the  creditor  has  of  saving  the 
debt  is  by  issuing  writs  from  time  to  time, 
and  making  entries  to  prevent  the  opera- 
tion of  the  statute.  We  need  not,  however, 
point  out  to  our  professional  readers  the 
heavy  expense  which  such  a  proceding  in* 
volves  (sometimes  not  much  less  than  50/. 
for  issuing  the  writs  and  entering  the  re- 
turns), nor  how  difficult  it  is  even  for  the 
most  careful  practitioner  so  to  conduct  his 
proceedings  as  to  ensure  their  regularity, 
nor  how  common  a  case  it  is,  after  all  the 
expense  has  been  incurred  in  making  the 
entries  to  save  the  statute,  to  find  that  the 
proceeding  so  taken,  may  be  set  aside  with 
costs,  and  thus  the  debt  be  lost. 

Again,  it  not  unfrequently  happens,  that 
the  debtor  returns  from  abroad  to  this 
country,  and  remaining  here  for  only  a 
very  short  period,  goes  back  again  for  a 
foreign  country  :  ^I  this  happening  with- 
out the  slightest  knowledge  on  the  part  of 
the  creditor.  In  this  case  it  has  occurred 
that  the  statute  has  begun  to  run  upon  a 
debt  which  accrued  due  after  the  debtor 
first  went  abroad ;  and  the  creditor,  conti- 
nuing in  ignorance  of  what  has  occurred, 
and  therefore  having  taken  no  step  to  save 
the  statute,  has  by  this  means  lost  the  debt. 

There  is  another  anomaly  in  the  present 
state  of  the  law  which  it  may  not  be  amiss 
to  advert  to  here.  It  is  this, — The  Law 
Amendment  Act  (3  &  4  W.  4.  c.  42,)  which 
first  limited  actions  on  specialties,  saving 
cases  where  the  party  by  or  against  whom 
an  action  was  to  be  brought  on  a  specialty, 
was  beyond  seas,  declared  by  section  7, 
that  no  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  nor  the  Islands 
of  Man,  Jersey,  Guernsey,  &c.  should  be 
deemed  to  be  beyond  seas  within  the  mean- 
ing of  that  act,  or  of  the  act  of  21  James  1. 
Now,  although  by  a  strange  omission,  the 
statute  of  the  4th  Anne,  c.  16,  was  omitted 
to  be  mentioned  in  the  7th  section  of  this 
act,  still  it  appears  to  be  clear  that  so  far 
as  regards  specialty  debts,  the  limitations 
fixed  by  this  statute  run  in  favor  of  a  debtor 
residing  in  Ireland,  the  Isle  of  Man,  and 
the  Channel  Islands ;  and  although  this  be 
BO,  still  no  power  is  given  either  by  that 


act,  or  by  any  subsequent  act,  to  make  any 
party  residing  in  those  places  amenable  to 
the  process  of  our  Superior  Courts  of  Law. 

Considering,  therefore,  the  evils  arising- 
out  of  the  present  state  of  the  law,  our 
proposition  is  simply  this, — subject  to  an 
application  to  be  made  to  the  court  of  law, 
or  to  one  of  the  judges  of  the  court  out  of 
which  the  process  is  to  issue,  for  the  rea- 
sons after  stated,  every  subject  of  Great 
Britain  should,  for  a  cause  of  action  arismg 
in  England,  be  liable  to  service  of  the  pro- 
cess of  our  Superior  Courts,  though  he  be  at 
the  time  of  such  service  residing  oat  of  the 
jurisdiction  of  those  courts  or  in  parts  be- 
yond seas. 

We  conceive  that  such  a  proposition  is 
likely  to  meet  with  the  approbation  of  the 
legislature,  for  the  following  reasons  :  — 

1st.  Because  it  has  a  tendency  to  prevent 
that  species  of  absenteeism,  by  which  a  man 
is  enabled  to  spend  in  foreign  parts,  the  in- 
come which  he  derives  from  his  native  coun- 
try, whilst  he  leaves  his  creditors  at  home 
unpaid. 

2ndly.  The  proposition  for  making  parties 
residing  abroad,  subject  to  the  process  of 
the  courts  here,  is  not  a  new  idea — it 
having  been  already  acted  upon  with  re- 
ference to  the  process  of  the  Equity 
Courts,  by  the  2  Will.  4.  c.  83,  and  the 
4  &  5  Will.  4,  c.  82,  by  the  former  of 
which  acts,  service  of  a  subpoena  was  al- 
lowed to  be  made  in  any  part  of  Great 
Britain  and  Ireland,  and  in  the  Isle  of  Man, 
on  any  defendant  in  a  suit  concerning  lands 
or  hereditaments  situate  in  England  or 
Wales ;  and  by  the  latter  of  which  acts,  the 
service  of  the  subpcena  was  extended  to 
suits  relating  to  any  lien,  judgment,  or  in- 
cumbrance on  lands  or  hereditaments,  or 
concerning  any  government  stock,  or  shares 
in  public  companies,  or  the  dividends  there- 
of, and  also  to  persons  residing  in  any  place 
out  of  the  United  Kingdom » 

3rdly.  If  the  right  of  service  of  the  pro- 
cess of  the  Court  of  Chancery  should  be 
extended  to  all  suits  whatsoever,  the  conse- 
quence of  this  will  be,  unless  the  like 
liberty  is  extended  to  the  courts  of  law 
with  reference  to  their  process,  that  this 
strange  anomaly  will  arise,  viz.  that  though 
the  debtor  (say  the  obligor  of  the  bond  for 
example,)  may  sue  his  creditor,  (the  obli- 
gee), residing  in  a  foreign  country »  in  the 
Ck)urt  of  Chancery,  alleging  an  equitable 
ground  for  setting  aside  the  bond,  the  ob- 
ligee will  have  no  corresponding  power  to 
sue  his  debtor  (the  obligor),  for  the  reco- 
very of  his  debt  in  a  court  of  law. 
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Assuming  that  it  will  be  right  to  extend 
the  service  of  the  process  of  the  courts  of 
la  w  to  persons  resident  in  places  out  of  their 
jurisdiction,  then  we  would  propose  to 
limit  this  power,  so  as  to  make  it  imperative 
on  a  plaintiff  to  apply  to  a  court  or  judge 
before  making  such  service,  for  leave  to  do 
so,  in  order  that  the  court  or  judge  may 
previously  know  where  the  defendant  pro- 
posed to  be  served  is  resident^  and  may 
thus  be  enabled  to  make  an  order  to  be 
served  with  the  writ,  as  to  the  period  within 
which  the  defendant  in  each  particular  case 
when  served  is  to  be  bound  to  enter  his 
appearance,  and  when  in  default  of  such 
appearance  by  the  defendant,  the  plaintiff 
to  be  at  liberty  to  enter  an  appearance  for 
him ; — within  what  period  the  defendant  is 
to  plead  after  declaration  filed,  and  in  de- 
faidt  thereof  judgment  is  to  be  signed ;  and 
in  cases  where  the  judgment  is  interlocu- 
tory only,  within  what  period  the  writ  of 
inquiry  is  to  be  executed.  .  We  should  also 
propose,  in  order  that  no  defendant  may  be 
taken  by  surprise,  that  along  with  the  writ 
and  the  order  of  the  court  or  judge  as  to 
the  time  limited  for  the  appearance,  &c.,  a 
short  particular  of  the  cause  of  action  should 
be  served. 

In  order  to  shew  the  importance  of  the 
suggestion  which  we  have  thus  ventured  to 
make,  we  add  the  following  statement  of 
the  number  of  English  residing  in  France, 
on  the  1st  of  January,  1844,  which  we 
understand  is  extracted  from  an  official  re- 
turn made  by  the  municipal  authorities  to 
the  Minister  of  the  Interior,  and  Prefet  de 
Police  in  Paris. 

In  Paris  alone  25,000;  in  St.  Cloud, 
Versailles,  &c.  6,000 ;  Rouen,  Havre  and 
Dieppe,  5,000 ;  Boulogne  and  its  vicinity, 
7,000;  Calais,  Guines,  &c.  4,800;  St. 
Omer,  2,700 ;  Bordeaux,  Marseilles,  &c. 
3,500;  besides  considerable  numbers  in 
various  other  parts  of  France, — making  a 
total  of  66,000  English  residents  in  France. 
This  does  not  include  the  large  number  who 
pass  through  France,  estimated  on  an  ave- 
rage at  50,000  more.  The  expenditure  of 
the  English  residents  probably  exceeds  five 
millions  sterling  annually.  How  much  of 
this  belongs  really  to  English  creditors  we 
leave  6ur  readers  to  estimate. 

We  trust  some  member  of  the  Legisla- 
ture will  be  induced  to  take  up  this  sub- 
ject, 60  essential  for  the  public  interest,  and 
which  we  are  sure  will  meet  with  the  ap- 
proval of  the  profession  in  general. 


NEW  BILLS  IS  PARLIAMENT. 


THB    COUNTY   COaONBR'S    BTLL. 

This  bill  recites  that  the  rej^ulationa  for  the 
elections  of  coroners  for  counties  are  insuffi- 
cient :  that  such  elections  are  made  with  much 
riot  and  confusion,  and  are  attended  with  ^-reat 
and  unnecessary  expense :  and  for  remedy  of 
such  grievances,  it  is  expedient  that  an  altera- 
lion  should  be  made  in  the  manner  of  making 
soch  elections.  It  is  therefore  proposed  to 
enact  as  follows: — 

1.  That  the  68  Geo.  3,  c.  96,  be  repealed. 

2.  Justices  at  sessions  to  dii^de  their  counties 
into  convenient  districts,  according  to  the  num- 
ber of  county  coroners  in  each  county,  riding  or 
division  respectively,  and  with  a  due  regard  to 
the  extent  of  the  population,  to  the  hazardous 
nature  of  the  prevailing  employments  in  the 
respective  parts  of  such  countv,  riding  or  divi- 
sion, and  to  the  size  of  such  districts;  and 
affix  to  each  of  such  districts  the  name  of  some 
principal  or  convenient  parish,  township  or 
place  within  the  same,  and  fix  and  deter- 
mine  at  what  places  within  each  district  tlie 
court  for  the  election  of  coroner  for  such  dis- 
trict shall  be  holden. 

3.  That  the  said  justices,  so  assembled  as 
aforesaid,  shall  appoint  one  of  the  persons 
holding  at  the  time  of  such  division  the  office 
of  coroner  of  their  respective  counties,  ridings 
or  divisions,  to  be  the  coroner  of  and  for  one 
of  each  of  the  districts  to  be  formed  under  the 
authority  of  this  act ;  and  upon  the  death  or 
removal  of  any  such  coroner  so  appointed  as 
last  aforesaid,  his  successor  shall  be  elected  to 
the  office  of  county  coroner,  and  exercise  the 
said  office  according  to  the  provision  of  this 
act,  and  shall  reside  within  the  district  to  which 
he  may  be  appointed :  provideil  that  nothing 
in  this  act  contained  shall  extend,  or  be  con^ 
strued  to  extend,  to  affect  the  residence  of  any 
county  coroner  who  shall  have  been  elected 
previously  to  the  passing  of  this  act,  although 
such  residence  may  not  be  within  the  district 
to  which  he  may  be  appointed  by  virtue  of  this 
act;  and  that  every  county  coroner  elected 
previously  to  the  passing  of  this  net,  shall  be 
appointed,  as  far  as  may  be  practicable  and 
convenient,  to  thai  district  within  which  he 
shall  have  heretofore  acted. 

4.  List  of  places  in  each  district  tu  be  made. 

5.  Detatched  parts  to  form  parts  of  counties 
by  which  they  are  surrounded. 

6.  That  from  and  after  the  time  when  any 
county,  riding  or  division  shall  have  been  so  ai 
aforesaid  divided,  every  election  of  a  coroner 
for  any  such  district  »hall  be  held  at  some 
place  within  the  district  in  which  ho  »hall  be 
elected  to  serve  the  office  of  coroner;  and 
that  every  person  to  be  so  elected  shall  be 
chosen,  by  a  majority  of  such  persons  residing 
within  such  district  as  shall  at  the  time  of  sucii 
election  be  duly  iiualified  to  vote  at  iho  elec- 
tions of.  knights  of  the  shire  for  the  county. 
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rldinjif  or  division  whereio  such  district  shall  be 
situate  ;  or  at  the  election  of  any  member  of 
parliament  for  any  borough  or  city  within  such 
district,  within  which  l>orouf(h  or  city  the  said 
person,  when  so  elected,  would  be  legally  en- 
titled to  exercise  jurisdiction  as  coroner. 
Act  not  to  deprive  any  peer,  &c.j  of  the  right 
of  voting. 

7.  That  from  and  after  the  division  of  coun- 
ties as  aforesaid  into  coroner's  districts,  upon 
every  election  to  be  made  of  any  coroner  or 
coroners  for  any  county  in  England  or  Wales, 
the  sheriff  of  the  county  where  such  election 
shall  be  made  shall  hold  a  court  for  the  same 
election,  at  some  convenipnt  place  within  the 
district  for  which  the  election  of  coroner  shall 
take  place,  on  some  day  to  be  by  him  ap- 
pointed, which  day  shall  not  be  less  than  seven 
days,  nor  more  than  fourteen  days,  after  the 
receipt  of  the  writ  de  eor^nnUre  eligendo ; 
and  in  case  the  said  election  be  not  then  deter- 
mined upon  the  view,  with  the  consent  of  the 
electors  there  present^  but  that  a  poll  shall  be 
demanded  for  determination  thereof,  then  the 
said  sheriff,  or  in  his  absence  his  under  sheriff, 
shall  adjourn  the  same  court  to  eight  of  the 
clock  in  the  forenoon  of  the  next  day  but  one, 
unless  snch  next  day  bnt  one  shall  be  Saturday 
or  Sunday,  and  then  of  the  Monday  following ; 
and  the  said  sheriff,  or  in  his  absence  the 
under  sheriff,  with  such  otliers  as  &hall  be  de- 
puted by  him,  shall  then  and  there  proceed  to 
take  the  said  poll  in  some  public  place  or  pla- 
ces by  the  same  sheriff,  or  bis  under  sheriff  as 
aforesaid  in  his  absence,  or  others  appointed 
for  the  taking  thereof  as  aforesaid ;  and  such 
polling  shall  continue  for  one  day  only,  that  is 
to  say,  for  eight  hours ;  and  no  poll  sball  be 
kept  open  later  than  four  of  the  clock  in  the 
afternoon  of  the  said  day. 

8.  The  polling  places  in  elections  for  knights 
of  the  shire  to  be  polling  places  for  taking  the 
poll  at  elections  for  coroners. 

9.  Sheriff  may  erect  polling-booths  for 
taking  the  poll  at.  No  voter  to  poll  out  of 
ihe  district  where  his  property  lies. 

10.  Poll  clerks  to  be  appointed  and  sworn. 
Inspector  of  poll  clerk.  Electors  to  be  sworn. 
Oath. 

11.  Punishment  for  perjury. 

12.  Provision  us  to  the  custody  of  poll- 
books,  and  final  declaration  of  the  poll. 

13.  Expenses  of  sheriff,  &c.,  to  be  paid  by 
the  candidates. 

The  bill  then  recites  that  great  difficulty 
and  delay  is  frequently  occasioned  by  the  non- 
attendance  of  jurors  and  witnesses  summoned 
to  attend  the  coroner  on  taking  an  inquest, 
and  there  is  no  mode  pointed  out  by  law  which 
compels  the  attendance  of  such  jurors  and 
witnesses.  It  is  therefore  proposed  to  be 
enacted : — 

14.  That  coroners  may  compel  attendance 
of  Jurors  and  witnei(«e». 

15.  Coroners  authorized  to  issue  special 
warrant  for  jurors,  umler  (i  G,  4,  c.  60. 


16.  Coroner  inc&pacitated  from  aeUng  pro- 
fessionally io  prosecutions  where  he  shall  hive 
sat  as  coroner  in  the  same  case. 

The  bill  also  recites  that  it  frequency  hap- 
pens that  it  is  unknown  in  what  county,  citj, 
liberty  or  other  division,  persons  lying  dead 
have  come  by  their  death  ,^and  doubts  arise  as 
to  the  proper  placa  in  which  the  inquest  od 
such  bodies*  should  ait.  It  u  therefore  pro- 
posed to  be  enacted  :— 

17.  That  coroners  may 'hold  inquests  io 
that  jurisdiction  where  the  body  is  6rst  fbuod 
dead. 

18.  Coroners,  although  elected  by  electors 
of  district,  shall  be  considered  as  coroner  for 
the  whole  county,  except  as  after  mentioned. 

19.  Present  and  future  cort»ners,  except 
during  illness,  &c.  of  coroner  for  another  dis- 
trict, or  in  case  of  vacancy  in  the  office,  to 
hold  inquests  only  within  districts  to  wbirii 
they  shall  have  been  assigned  or  elected. 

20.  Coroners  to  receive  If.  per  mile  fur 
travelling  expenses. 

21.  Coroners  to  be  paid  when  they  act  for 
sheriffs. 

22.  Countv  coroner  to  take  inqnesti  in 
cities,  boroughs,  &c.  in  case  of  absence  or  re- 
moval of  coroner  for  such  city,  borough,  &c. 

23.  C(»roner8  for  particular  places  excepted 
out  of  this  act,  viz.,  coroner  of  the  Queen's 
household,  and  of  the  verge  of  the  Queen's 
palaces ;  coroner  of  the  Admiralty ;  coroner 
of  the  county  palatine  of  Durham ;  coroner 
of  the  city  of  London  and  borough  of  Sooth- 
wark ;  coroner  of  any  city,  borough,  town, 
liberty  or  franchise  which  is  not  contributory  to 
the  county  rates,  or  within  wliich  soch  ntci 
have  not  l>een  usually  assessed.  Such  coro- 
ners are  to  receive  all  such  fees,  salsriet, 
wages  and  allowances  as  they  were  entitled  to 
by  law  before  the  making  of  this  act. 

24.  That  nothing  iu  this  act  contained 
touching  the  divisions  of  counties  into  dis- 
tricts, or  the  appointment  or  election  of  coro- 
ners, shall  extend,  or  be  construed  to  extead, 
to  any  county  palatine,  city,  borough,  iom^ 
liberty,  franchise,  part  or  place,  the  appoint* 
menl  or  election  of  coronef  whereof  tskei 
place  by  law  otherwise  than  under  the  writ  dt 
coronatore  eligendo. 


LOCAL   COURTS   NOT    THE   TRCE 
REMEDY. 

Ak  able  pamphlet  has  just  been  puhlisbed 
by  Mr.  Boothby,*  to  which  we  particularly 
request  the  attention  of  our  readers.  They 
will  probably  not  concur  in  all  his  sugges* 

*  Local  Courts  not  the  Remedy  for  the  D^ 
fects  of  the  Law.  By  B.  Boothby,  Esq.,  Bsr- 
rister  at  Law.  Saunders  &  Benning.  l^^> 
pp.  37. 
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lions,  but  many  of  them  are  useful,  and  he 
has  thrown  new  light  on  the  subject,  and 
confirmed  our  previous  opinion,  that**  Local 
Courts  are  not  the  remedy  for  the  defects  of 
the  law." 

For  the  present,  we  extract  only  the 
heads  of  Mr.  Boothby's  suggestions  of  a  plan 
for  adapting  the  Superior  Courts  of  Common 
Law  at  Westminster,  the  Circuit  Courts  of 
Assize,  and  the  Sessions  of  the  Peace,  to  the 
increased  demands  of  the  country,  arising 
from  its  extended  population  and  commerce. 

"I.  All  writs  of  summons,  and  all  other 
writs  by  which  any  action  at  law  is  commenced, 
to  be  issued  from  one  office  only,  to  be  styled 
the  Queen *8  Writ  Office ;  thence  tu  be  sent  to 
each  of  the  courts  in  rotation,  so  as  nearly  as 
may  he  to  occasion  an  equal  assi^ment  of 
causes  to  each  Court. 

"  2.  Each  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  to 
have  added  to  it  a  second  Court,  to  be  styled 
respectively  the  Queen's  Bench  Division  Court, 
the  Common  Pleas  Division  Court,  and  the 
Exchequer  cf  Pleas  Division  Court.  An  addi- 
tional Jud^e  to  each  of  the  present  Courts  to 
be  appointed,  making  six  Judges  to  each.  The 
Chief  Justice  of  each  Court  to  sit  iu  banc  in 
his  present  Court,' with  two  Puisne  Jiidj(es ; 
and  a  Vice  Chief  Justice  to  he  nominated  hy 
the  Crown  to  sit  as  the  Chief  of  the  Division 
Court,  togetlier  with  two  Puisne  Jndjres. 

*'  3.  The  Chamber  practice  of  the  Judges  to 
he  abolished ;  the  applications  now  made  at 
Chambers  to  be  heard,  in  Ttrm,  in  the  Court 
to  which  the  business  relates,  at  the  hour  of 
three  o'clock  p.m.  and  after,  but  not  at  any 
other  time ;  out  of  Term,  to  be  heard  hy  a 
Court  of  three  of  the  twelve  Puisne  Judges, 
sitting  in  rotation  daily  at  Sergeant's  Inn  Hall, 
and  actiug  for  all  the  Courts  ;  and  during^  the 
Circuits,  and  in  the  Long  Vacation,  by  two 
Judges,  sitting  for  the  like  purpose,  at  the 
same  place. 

**4.  Abolish  Nisi  Prius  sittings  in  term  both 
in  Middlesex  and  London  ;  the  altered  time  of 
such  sittings  to  be  fixed  by  statute.  (See  Sug- 
gestion 10.)  Such  sittings  also  to  be  under  a 
Commission  of  Nisi  Prius,  as  in  all  other 
counties  and  cities,  and  not  as  now,  before  the 
Lord  Chief  Justie eof  each  Court. 

"  5.  Three  circuits  to  be  held  in  each  year. 
To  commence  at  a  fixed  period  in  relation  to 
the  firsit  or  last  day  of  Michaelmas,  Hilary, 
and  Trinity  Terms.  The  dates  of  the  terms 
to  he  re-arrani;ed.    (See  Sugjjestion  10.) 

*'  6.  An  assize  to  be  held  on  every  curcuit, 
at  some  place  in  each  division  of  every  county 
divide<i  for  parliamentary  election  purposes; 
for  the  county  of  Lancaster,  at  not  less  than 
three  places ;  for  the  county  of  York,  at  some 
place  in  the  North  Riding  and  in  the  East  Ri- 
ding* and  at  two  places  tor  the  West  Riding. 

"  7*  Abolish  the  present  writ  of  trial,  and 
repeal  all  Courts  of  Requests'  Acts. 

'*  8.  Quarter  Sessions  of  the  Peace  to  be 
abolished,  and  a  General  Sessions  of  the  Peace 


to  be  holden  six  times  in  every  year  wherever 
Quarter  Sessions  are  now  held,  to  be  presided 
over  by  a  stipendiary  chidrman,  as  assessor  to 
to  the  justices. 

**  9.  Appeals  against  the  setilemeut  of  pau- 
pers to  be  tried  before  the  stipendiary  chair- 
man of  the  General  Sessions  of  the  Peace  and 
a  jury.  The  settlement  to  be  determined  by 
the  result  of  an  action  for  any  amount  of 
relief  given  by  the  relieving  parish,  against  the 
parish  in  which  the  settlement  is  alleged  in  the 
declaration.  The  settlement  to  follow  the  ver- 
dict, and  also  the  costs  of  the  action. 

'*  10.  The  periods  of  the  terms,  of  the 
commencement  of  each  circuit,  all  to  com- 
mence on  the  same  day ;  of  the  holding  of  the 
Middlesex  and  London  Sitiing8>  and  of  the 
Six  General  Sessions  of  the  Peace,  to  be  fixed 
by  statute." 

We  hope  to  be  able  to  return  to  this 
subject  in  our  next  Number. 

PRACTICAL  INSTRUCTIONS  FOR 
ANSWERS  IN  CHANCERY. 

A  USEFUL  little  book  has  juBt  been  published 
by  Mr.  Farren,  containing  practical  instruc- 
tions relating  to  answers  in  Chancery.*  The 
alterations  which  have  been  made  in  prac- 
tice and  pleading  by  recent  orders  of  Court, 
and  the  larger  duties  which  have  devolved 
on  Solicitors  since  the  abolition  of  the  Sworn 
Clerks,  render  practical  works  in  Chancery 
of  increased  value  and  importance.  -.  Mr. 
Farren  is  already  known  as  a  learned,  la- 
borious, and  acute  writer,  and  we  should 
like  to  see  him  engaged  upon  some  more 
extensive  work,  than  the  small  and  detached 
treatise  now  before  us.  In  the  meantime, 
we  shall  place  before  our  readers  some  ex- 
tracts relating  to  "scandal  and  imperti- 
nence*' in  answers  in  Chancery,  and  on 
**  answ^ering  fully." 

IHPBRTINBNCB  AND  SCANDAIi. 

*'  Impertinence  is  any  fact,  matter  or  circum- 
stance or  any  language  which  is  not  only  not 
called  for  by  the  bill's  interrogatories,  but  is 
also  without  any  effect  on  the  case  made  by 
the  bill  as  as^ainst  the  defendant,  and  is  there- 
fore totally  irrelevant. 

"  The  sort  of  impertinence  most  usually  in- 
serted hy  young  araftsmen,  is  what  may  be 
denominated  moral  impertinence,  that  i^  state- 
ments which  give  circumstances  shewing  the 
"moral  depravity,"  or  the  "moral  injustice'* 
of  the  plaintiff's  conduct,  or  the  "  moral  kind- 
ness "  or  "  moral  hardships  "  attendant  on  the 
defendant's  case,  or  conduct ;  now  this  sort  of 

»  Common  Furms,  and  also  Practical  In- 
structions for  taking  an  Answer,  or  Answering 
a  Bill  in  Chancery.  By  George  Farren,  Esq., 
Chancery  Barrister.  '  London:  Whittaker 
&  Co.     1844. 
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hnpertineoce  evirn  if  it  assert  and  piove  bey6nd 
all  doubt  (wheu  taken  to  be  trueO  tbe  morality, 
kindness,  forbearance  or  politeness  of  a  defen- 
dant, or  the  proflig'acy,  harshness,  or  petty 
spite  of  a  plaintiff,  is,  if  it  prove  that  only  and 
BO  more,  so  thoroughly  without  force  or  efficacy 
with  ajudi^e,  that  a  prainciff  is  allowed  to  apply 
TO  have  such  impertinence!  expunged  from  tbe 
answer,  and  tliat  rhe  defendant  may  pay  all  the 
costs  attendant,  as  a  consequence,  on  such 
iniquitous  pleading,  because  politeness,  mo- 
rality, or  kindness,  is  each  a  nullity,  having 
nothing  at  all  to  do  with  the  sciniiila  juris  of 
the  case ;  the  only  restraint  imposed  on  a  plain- 
tiff touching  impertinence  is,  that  he  must  apply 
to  have  «uch  impertinence  expunged  before  he 
makes  use  of  the  answer  in  any  way;  and  the 
master  before  whom  the  exceptions  are  heard, 
is  to  look  into  the  actual  relevancy  of  the  pas. 
sages  excepted  to. — II th  Order,  April,  1828. 
But  if  the  impertinence  amount  to  absolute 
scandal,  that  is  to  say,  the  viilifying  the  personal 
character,  or  genenl  reputation  of  a  pUiniiflf, 
beyond  what  the  circumstances  of  the  case 
actually  render  necessarp  for  justice,  and  so  un- 
avoidable, then  the  plaintiff  may  apply  to  have 
such  scandal  expunged  at  any  time  when  he 
iirst  detects  it  in  the  answer ;  but  necessary  de- 
traction from  character  or  reputation  ceases  to 
be  scandal.  See  Russ.  &  Alyl.  28  j  6  Vcs. 
456 ;  2  Ves.  23,  630  j  Pract.  Reg.  383 ;  Beam 
Ord.  25. 


the  ground  of  imperlinence^  if  details  b;  too 
wordily  given,  or  on  the  ground  odnMufficiency^ 
if  each  minute  inquiry  in  the  bill  be  not  at  fully 
and  as  circumstantially  answered  as  the  inqu'sry 
demands. 

"  The  most  frequent  cause  of  insvficifncu, 
is  the  anxiety  to  give  no  more  information  than 
the  bill  by  its  own  force  can  formally  aa<l  ju^- 
tifiably  exact,  to  prevt>nt  the  plaintiff  get ti:i:r 
more  by  bis  bill  at  the  defendant's  personal  lo%» 
or  ens',  than  its  scope  really  entitles  hioi  t<>, 
and  also  not  to  assist  him  by  any  valuable  ad- 
vantage  or  benefit  incautiously  extended  to  biiti, 
by  any  ovrrsiisht  or  over-lil>erality  of  expreasion 
in  adefendunt's  answer. 

"To  make  the  examination  part  capable 
of  beiuiT  surmounted  in  this  particular  by  ordi- 
uary  diligentre,  it  must  be  borne  in  mind  iLai 
when  a  dtfeniiant  nnttrers  at  all,  he  is  furied 
by  the  rules  of  the  court,  if  tlie  plaintiff  kno.i^s 
bow  to  u-e  them,  to  answer  fully  ;  because 
he  has  selected  such  a  mode  of  defence,  un'l 
has  apparently  either  waived  using  the  less  irk. 
some  mode  of  a  demurrer  or  plea,  or  else  b 
forced  by  the  apparent  vulidiiy  of  the  bill,  so  to 
defend  himself;  even  if  be  answers  as  to  au 
interrogatory  not  selected  for  him  by  the  bill, 
he  umst  answer  fully  j  or  even  if  the  fact  in- 
quired into  be  so  totally  irrelevant  to  the  cote 

'  made  by  the  bill,  as  to  amount  to  impertinence. 

I  yet  the  defendant  must  answer  as  to  it,  to  so'mc 
extent,  for  the  defendant  ouglit  to  have  bad  such 


"Also  if  a  defendant  answer  an  interrogatory  !  statement  «nd  its  interrogatory  expunged  irK^m 
he  is  not  required  to  answer,  by  only  staling  be  '  the  bill  in  the  first  instance  us  imp-rtinence, 
is  ignorant  of  the  u»atters  referred  to,  such  a!      "To  answer  fully,  means  (as I  baveal«vays 
statement  is  iraperliuence.     16lh  Order,  25th    found)  the  giving  the  plaintiff  either  an  edmis. 
Aug,  184 1.  siuft  of  the  fact  as  he  has  atated  it  and  no  more, 

"The  other  sort  of  impertinence  very  fre-  '  or  else  giving  him  such  discovery  as  to  the  f;«rt 
quently  committed,  is  setting  out  deeds  or  [  in  all  those  minute  circumstances  attendhig  ii» 
writings  heec  verba  beyond  what  is  necessary  j  as  not  only  constitute  and  exhibit  what  tii^- 
and  not  called  for  by  the  bill ;  especially  wheu  I  legal  entirety  of  the  fact  is,  and  shew  it  to  vaiy 
the  bill  gives  correctly  the  deed  or  wriMng  in  \  from  the  import  of  the  bill  in  thai  behalf  givei', 
h€BC  verba,  f(»r  then  the  answer  should  not  re-  |  but  as  also  shew  such  Ifgal  entirety  to  militat  • 
peat  but  merely  admit  that  the  <leed,  or  writing,  |  in  "  substance  *'  against  that  iuiport  rf  the  bill 
IS  as  in  the  words  in  the  bill  in  that  behalf  in  that  behalf  given :  such  un  cxphtnaiion  «d 
mentioned,  but  to  which  deed  or  writing,  the  what  is  meant  by  fully  answering  is  at  lc«»ii 
defendant  for  greater  certainty,  craves  leave  to  '  practically  correct,  because  it  meets  with  ihs 


refer. 

"  The  impertinence  most  difficult  to  avoid, 
however,  and  which  requires  much  discretion 
to  be  employed,  is  that  of  stating  circumstances 
which  though  Iteneficial  to  n  dtfendant  in  one 
point  of  view,  are  yet  irrelevant,  because  not 
operating  on  the  case  made  by  the  bill** 

ANSWERING  FULLY. 

"Where  a  defendant  does  not  elect  to 
"admit"  a  statement  in  the  bill,  because  too 
prejudicial  to  his  own  defence,  he  must  answer 
in  such  a  way  as  amounts  to  a  full  denial  to 
that  statement,  for  a  defendant  must  in  effect, 
at  least,  clearlv  a'lmit,  or  deny,  but  is  then  at 
liberty  to  explain  such  admission  or  denial  in 
S'lch  a  IV ay  as  to  biui  may  appear  expedient. 

"  With  a  defendant's  denial  the  paramount 
difficulty  in  giving  a  *fjfficient  ansuer  begins, 
for  the  plaintiff  hy  ibe  rules  uf  the  court,  is 
allowed  the  privUege  uf  filing  (as  has  been  be- 
fore mentioned),  exceptions  to  uu  ansacr,  on 


practical  support  in  the  usual  routine  of  bu&i- 
ness ;  viz.  that  a  drfendaut  hiuiaelf  is  only  ne- 
cessitate<i  to  give  details  when  he  okniss  the 
circumstances  or  effect  of  a  statement  in  the 
bill,  and  t>ie  bill  ilsel/' only  requires  him  to  gi\(* 
details,  when  he  in  effect  answers  nay  to  any 
of  its  interrogatories. 

"  This  having  to  answer /ii//y,  imposes  on  « 
defendant  the  following  duly,  except  where  he 
is  an  Infant  or  an  Attorney  General,  whose 
answers  cannot  be  excepted  to. — 13  Vea.  2/4  ; 
4  Bro.  C.  C.  256. 

"  If  he  deny,  he  musi  deny  only  t\\e  portjcultr 
statement  itself  as  contained  in  the  bill,  in  the 
words  cf  the  bill.— 2  Dan.  2C0 ;  but  must  also 
extend  his  denial  so  that  any  probable  existence 
of  the  stated  fact  which  is  clearly  and  primi 
facie  and  oslensildyproW//?,  is  included  in  that 
denial;  for  a  plaiiitiH  is  not  deprived  of  his 
"  equity**  by  the  mere  mechanical  circumstanc. » 
constituting  the  existence  ot  the  fact  bein^ 
contrary  to  the  statement  in  Uic  bill»  but  is  oolv 
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deprived  of  hid  equity  wlieu  the  true  circuin- 
stances  of  the  fact  are  such  as  warrant  aod 
dictate  tliat  a  different  conclusion  than  the  one 
conveyed  by  the  b'll  must  be  drawn  regarding 
that  stated  fact ;  so  that  a  plaintifif  may  except 
to  any  answer  as  insuffieient,  which  only  shewd 
the  statement  in  the  hill  to  be  so  far  untenable, 
that  the  answer  in  effeci,  denies  the  whole  truth 
of  the  statement,  but  only  so  deficiently  sets 
out  circumstances  in  denial,  as  to  couvey  an 
incomplete  view  as  to  what  the  true  eflfect  of 
the  denial  practically  is ;  even  if  a  bill  merely 
clothed  a  statement  itself  in  the  language  of  aii 
interrogatory,  without  other  inquiries  being 
added  or  inserted,  yet  such  a  full  discovery  in 
denial  as  above  mentioned  must  have  been 
given ;  but  almost  every  modern  bill  anticipates 
u  denial,  and  adds  to,  or  inserts  in,  an  inter- 
rogatory such  further  inquiries  as  will  meet  a 
denial,  and  require  full  particulars  as  to  how 
(if  the  bill  be  untrue,)  the  contrary  thereof  is 
the  truth." 

I'he  work  contains  many  practical  direc- 
tions, and  in  order  to  supply  the  profession 
'with  the  materials  here  collected  and  ar- 
ranged, Mr.  Farren  has  sought  the  aid  of 
the  officers  of  court,  and  made  diligent  search 
into  the  text  books  and  reports.  The  re- 
sult of  his  labours  might  have  been  expanded 
into  a  more  formal  and  elaborate  treatise, 
and  its  contents  brought  under  prominent 
notice,  but  the  matter  collected  is  not  to  be 
the  less  esteemed  for  the  concise  and  unos- 
tatious  form  in  which  it  is  presented. 


REMOVAL  OF  PAUPERS  AND  PARISH 
APPEALS. 


To  the  Editor  of  the  Legal  Obtereer, 

Sir, 
In  confirmation  of  the  ssatemcnt  contained  in 
the  extract  from  my  letter,  which  you  did  me 
the  favour  to  insert  in  your  Number  of  the 
10th  ultimo,  I  beg  to  inform  your  correspon- 
dent, who  signs  himself  "  A  Subscriber  and 
Magistrate's  Clerk,"  that  the  fees  paid  to  the 
magistrate's  clerk  by  the  parish  fur  which 
I  am  professionally  concerned,  for  orders  of 
removal,  are — \bt.  for  tuking  examination  and 
making  copy  to  serve,  order  of  reuioval  and 
duplicate,  and  notice  of  chargeability  and 
duplicate;  and  if  there  be  more  than  one 
party  examined,  2i.  for  each  additional  wit- 
ness. Suspended  orders  are  '25i.,  with  2s,  for 
each  additional  witness ;  2s,  U  paid  where  the 
magistrates  make  ihe  order  for  the  removal  of 
the  pauper,  and  fur  the  payment  of  the  ex- 
penses during  the  suspension;  aod  6«.  8e/. 
for  each  attendance  at  the  abode  of  a  pauper 
or  witness  who  cannot  appear  at  the  justice 
room. 

The  annual  amount  derived  from  this  scale 
of  fees,  will,  of  course,  depend  upon  the  num- 
ber of  parishes  in  the  divi&ion,  an<l  the  extent 
of  the  pauper  population.     1  staled  that  there 


were  many  districts  iu  vf'n'ch  the  clerk's  fees 
from  this  source  alone  woald  amount  to  200/. 
per  annum.  Your  correspondent  says,  that 
one  quarter  the  amount  would  be  nearer  the 
truth ;  but  he  makes  this  assertion,  having  in 
view  only  the  low  rate  of  fees  to  which  he  is 
restricted.  In  large  divisions,  particularly 
those  including  a  suburban  population,  or 
forming  part  of  a  mining  or  manufacturing 
district,  my  computation  would,  I  have  little 
doubt,  fall  short  of  the  annual  sum  received 
by  the  magistrate's  clerk.  But  it  is  not  the 
amount  of  the  feet  against  which  I  entered  a 
protest  in  your  journal,  for  I  think  your 
Northern  correspondent  has  just  reason  to 
complain  of  the  inadequate  remuneration 
afforded  from  the  low  scale  of  fees  to  which 
he  is  limited.  If  it  be  the  dut^  of  the  magis- 
trate's clerk  to  make  out  examinations,  which 
will  bear  the  ordeal  of  an  appeal,  I  would  not 
diminish  one  shilling  from  the  payments  which 
I  have  stated  above ;  but  if  his  responsibility 
be  merely  limited  to  swearing  a  witness,  copy^ 
ing  an  examination,  and  filling  up  a  printed 
form,  then  I  consider  that  those  fees  are  un- 
reasonably  out  of  proportion  to  his  mechanical 
labour. 

The  origin  of  my  former  communication 
was  a  statement  made  by  the  chairman  of  the 
leading  Court  of  Quarter  Sessions,  that  the 
professional  adviser  of  the  parish  officers  was 
responsible  for  the  sufficiency  of  an  examina- 
tion to  support  the  order  of  removal  grounded 
upon  it. 

I  cannot  suggest  any  more  satisfactory  plan 
than  the  course  adopted  by  your  correspon- 
dent, for  it  is  one  upon  which  I  have  always 
hitherto  acted.  I  consider  that  the  parish 
officers,  or  their  professional  adviser,  should, 
previously  to  applying  for  an  order  of  re- 
moval. Collect  the  evidence  necessary  to  sup- 
port a  removal,  and  then  attend  with  the 
pauper  and  witnesses  before  the  magistrates; 
nor  do  I  object  to  write  down  the  heads  of  the 
evidence  offered,  and  submit  it  for  the  consi- 
deration of  the  niagistrate's  clerk  previous  to 
the  application  for  the  order ;  but  when  the 
case  is  brought  before  the  magistrates  I  leave 
it  in  their  bauds — thep  examine  the  pauper 
and  witnesses,  thep  decide  whether  the  evi- 
dence is  sufficient  to  justify  a  removal,  and 
iheir  clerk  commits  to  writing  the  depositions 
taken  vivd  voce  upon  whicli  the  order  is 
granted ;  yet  I,  who  have  not  the  power  to 
interfere,  am,  according  to  the  Quarter  Ses- 
sions' dictum  of  which  I  complain,  to  be  re* 
sponsible  for  the  judgment  of  the  magistra  es, 
and  their  clerks  accura<y  or  professional 
ability. 

A  short  t'.me  since,  orders  were  obtained  by 
the  parish  for  which  I  am  professionally  con- 
cerned, for  the  removal  of  two  pauper  familit  s 
to  the  adjoining  parish.  The  evidence  w..ich  1 
obtained  rendered  the  fact  of  settlement  in  the 
latter  parish  indisputable.  The  orders  were 
appealed  against,  and  quashed  by  the  Quarter 
Sessions  upon  a  slight  technicil  oursaon  in 
the  examinations.  The  families  were  not,  ou 
the  hearing  of  the  appeals,  chargeable  to  the 


394      Defects  in  the  Insolvent  Debtors^  Act, -^Unqualified  Penoiu  Praetitmg  ai  Setti^ms. 


pariah,  tbe  fathers  ]iaviii|r  subsequently  to  the 
orilers  of  removal  hein^  granted  obtahied  em- 
ployment;  hut  one  family  afterwards  ai^ain 
required  parochial  relief,  another  order  of 
removal  was  obtained,  appealed  as^ainst,  and 
quashed  upon  a  further  slight  omission  in  the 
cxamiuation;  hut  hefure  the  hearing;  of  the 
appe«il  tbe  father  was  a^ain  supponin&f  hi  a 
family  without  requiring  parish  assistance. 
The  expenses  incident  lo  these  attempted  re- 
movals amounted  to  upwards  o/\50i.  I  Deeply 
as  I  regret  this  lavish  expenditure  of  the  paro- 
chial funds,  i  have  no  power  to  prevent  it. 
Unless  in  collecting  the  evidence  points  arise 
wiiich  the  parisb  officers  think  it  necessary  to 
consult  me  upon,  I  do  not  bear  of  the  order 
until  it  is  olMained ;  and  in  cases  in  which  I 
am  personally  consulted,  I  cannot  superintend 
the  form  of  the  examination.  Were  I  to  dic- 
tate, or  su^^est,  the  maj^istrates  mifi;bt  pro- 
perly  consider  my  interference  a  reflection 
upon  tbe  competency  of  their  clerk,  whose 
experience  ou<(hc,  from  bis  position,  to  render 
his  judgment  in  such  matters  superior  to  mine. 

Since  I  have  lieen  instructed  in  the  nature 
of  the  responsibility  I  bear,  an  order  of  re- 
moval was  obtained  by  my  parisb,  which  ap- 
peared to  me  to  be  groundea  upon  an  insuffi- 
cient examination,  end  I  therefore  took  the 
liberty  of  sn^^^estiuj;  to  the  magistrate's  clerk 
that  a  fresh  order  should  be  granted,  but  he 
refused  to  act  upon  my  suggestion ;  and  it  is 
only  by  the  expensive  process  of  Quarter  Ses- 
sions' quashing  ibat  I  can  be  placed  in  a  posi- 
tion to  obtain  another  order.  It  is  much  to  be 
lamented,  that,  when  tbe  pressure  of  paro- 
cliial  rates  is  felt  so  heavy  a  burden,  upwards 
of  sixty  thousand  pounds  should  be  annually 
expended  in  England,  out  of  tbe  funds  levied 
for  the  relief  of  the  poor,  in  law  expenses, 
chiefly  incurred,  not  in  trying  the  merits  of  a 
settlement,  but  in  disputing  with  a  critical 
nicety  which  borders  upon  absurdity,  the  re- 
fined technicalities  of  an  examination,  which 
ought  to  be  the  plain  statement  of  simple 
facts. 

In  referring  to  the  last  published  volume  of 
Adolphus  &  Ellis  (Vol.  2,  N.  S.)  I  found,  that 
out  of  the  105  reported  cases  argued  and 
determined  in  the  Court  of  Queen's  Bench, 
not  less  than  29  are  questions  arising  solely 
upon  orders  of  removal.  I  confldently  anti- 
cipated that  the  Poor  Law  Amendment  Bill, 
now  before  the  House  of  Commons  for  second 
reading,  would  provide  for  this  increasing  evil, 
but  the  subject  is  entirely  unnoticed  ;  such  an 
ontission  reflects  little  credit  upon  the  nature 
of  the  inquiry  which  preceded  the  framing  of 
that  bill. 

A  SOBSCRIBER. 


DEFECTS 
IN  THE  INSOLVENT  DEBTORS'  ACT. 


It  is  highly  discreditable  to  the  laws  of  any 
civilized  state,  but  especially  to  those  of  thi« 
Country,  which  are  said  to  afford  a  redress  for 
every  grievance,  that  persons  holding  lucrative 
situations  may  now,  with  perfect  impunity,  get 


deeply  into  debt  (which  such  situations  enatJe 
them  easily  to  do)  then  take  the  benefit  of  the 
1  nsolvent  Debtors'  Act,  and  thereby  set  all  their 
creditors  entirely  at  defiance,  although  they 
voluntarily  enter  into  a  solemn  written  com- 
pact with  the  ( 'ourt,  to  psy  their  creditors  a  cer- 
tain portion  of  their  respective  salaries,  (which 
ttie  latter  are  always  willing  to  accept)  whereby 
such  insolvents  avoid  all  imprisonment,  and 
the  payment  of  their  debts  likewise ;  because, 
according  to  several  cases  lately  decided,  it 
cleariy  appears,  that  tbe  commissioners  hare 
no  power  whatever  to  enforce  the  performance 
of  such  agreements,  unless  the  parties  happen 
to  hold  government  appointments,  and  as  to 
which  they  possessed  power  prior  to  the  pass- 
ing of  the  present  Insolvent  Act. 

And  now  that  imprisonment  on  mesne  pro- 
cess is  actually,  ana  on  final  process  virtually* 
abolished,  and  the  person  of  a  plebeian,  if,  with 
regard  to  his  debts,  held  nearly  as  sacred  as 
that  of  a  nobleman ;  surely,  creditors  on  the 
other  hand,  ought,  in  i^ommon  justice,  in  re- 
turn for  so  great  a  boon,  to  posaesa  every 
possible  remedy  for  recovery  of  their  rights* 
in  all  cases  where  thev  could  be  realised. 

In  short,  why  should  such  debtors  be  thus 
placed  in  a  better  position  than  are  the  peers 
of  the  realm,  whose  estates  or  incomes  are 
liable  for  the  payment  of  their  debts  ? 

I  hope  some  influential  member  of  the  legis- 
lature will  uiterfere  herein,  and  add  a  clause  to 
any  appropriate  new  bill,  or  bring  in  a  short 
one,  giving  due  power  to  the  Insolvent  Debtors* 
Court,  to  compel  tbe  performance  of  these 
agreements.  V. 


UNQUALIFIED  PERSONS  PRACTISING 
AT  THE  SESSIONS. 

It  is  clear  tliat  not  only  the  policy  of  the  law, 
as  we  mentioned  last  week,  but  the  declared 
intention  of  the  legislature  is  against  unqua- 
lified persons  practising  at  the  Qeneral  or 
Quarter  Sessions.  The  22  (jco.  2,  c.  46,  a.  12, 
recites  "  that  frequent  delays,  inconveniences, 
and  unnecessary  expenses  arise,  as  well  to 
parishes  as  pritate  persons,  by  the  mismanage- 
ment and  unskilfnlness  of  persons  employed 
as  solicitors  or  agents  at  the  sessions  held  for 
the  several  counties,  cities,  &c.  who  bavinjf 
never  been  regularly  bred  to  the  law,  and 
being  ignorant  of  the  forms  and  operations 
thereof,  offenders  against  the  laws  of  the  land 
have  frequently  escaped  with  impunity;"  and 
for  remedying  these  inconveniences  it  was 
enacted,  *'  that  no  person  shall  act  as  an  at- 
torney, solicitor,  or  agent,  or  sue  out  any  pro- 
cess  at  any  General  or  Quarter  Sessions  of  tbe 
Peace,  either  with  respect  to  matters  of  aciril  or 
criminal  nature,  unless  such  person  shall  have 
been  admitted  an  attorney  of  one  of  the  Courts 
of  Rceord  at  Westminster." 

The  new  act  of  6  &  7  Vict.  c.  73,  goes  fur- 
ther than  this,  by  prohibiting  in  the  second 
section,  any  person  from  acting  not  only  at  tbe 
sessions,  but  before  any  justice  or  justices. 

It  has  been  suggested,  that  as  the  clerks  of 
boards  of  guardians  have  power  under  the  5  &  G 
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V.  c.  57>  s*  17>  to  act  to  a  certain  extent  in  le^al 
matters,  thoui^li  not  attorneys,  it  may  be  expe- 
dient to  permit  a  clause  to  be  introduced  into 
the  Poor  Law  Bill  now  before  parliament, 
enabling  anch  clerks  to  act  before  magistrates 
in  petty  sessions,  but  continuing  the  probibitiou 
against  tbeir  acting  at  General  or  Quarter  Ses* 
sions.  We  understand  that  many  of  tbe  London 
aolicitors  eni^aged  in  tbis  branch  of  practice, 
have  no  objection  to  this  modification  of  the 
law ;  but  we  should  be  glad  to  know  the 
opinions  of  provincial  solicitors. 


SUPERIOR  COURTS. 
8.0rir  Cliancfllor. 

[Rrported  by  W.  FiNNELLY,  Esq.,  BarrUier  at  Law,"] 
BEQUEST  TO  A  CATHOLIC  COLLEGE. — 2  &  3 
W.4,  C.  116. 

ji  testator  bequeathed  a  sum  of  money  to  R, 
/or  the  use  tifa  college  for  the  education 
of  Roman  Catholics.     R.  having  died,  the 
Court,  upon  having  received  satitfaetory  in* 
formation  iff  the  nuture  ^  the  college,  its 
funds,  und  goffernment,  ordered  the  esC' 
eutors  to  poy  the  money  to  the  president,  to 
^  applied  by  him  uccording  to  the  dircC' 
tioms  of  the  vilL 
Mr.  Blundell,  by  his  will,  gave  5000/.  to  the 
Right  Reverend  Dr.  Walsh,  (V.  A.  of  the  Mid- 
land  District)  to  be    applied  to  the  use   of 
8t.  Mary's  College  at  Oscott,  near  Birming- 
ham ;  and  he  gave  15,000/.,  and  three  sums  of 
40O0/.  each,  to  the  Rev.  Thos.  Robinson,  a 
Catholic  priest  in  Liverpool,  with  directions  to 
apply  the  15,000/.  for  tbe  benefit  of  the  Ca- 
tholic clergy  hi  and  near  London,  and  to  apply 
the  other  three  sums  to  the  use  of  three  Catholic 
colleges,  respectively,  viz.  St.  Lawrence's  Col- 
lege at  Ampfeforth,  near  York ;  St.  Gregory's 
College  at  Downside,  near  Bath  ;  and  St.  Ed- 
mend's  College,  at  Old  Hall  Green,  near  Ware, 
Hertfordshire.      Mr.  Robinson    having  died 
before  tlie  testator,  the  presidents  of  the  three 
last  named  colleges  presented  petitions  in  the 
suit  for  adminiatering  the  testator's  estate,  and 
the  Vice  Chan,  of  England  before  whom  they 
came  to  be  heard,  ordered  the  several  sums  to 
be  paid  to  the  petitioners,  on  tbe  ordinary  prin- 
ciple, that  where  there  is  a  subsisting  charity, 
and  a  donor  does  not  annex  any  conditions  to 
his  gift,  the  Court  in  such  cases  uniformly 
orders  the  bequest  to  be  paid  to  the  accredited 
representative  of  the  charity.     The  Attorney 
General  then  presented  a  petition  to  the  Lond 
Chancellor,  praying  that  the  money  should  not 
be  paid,  wichont  satisfactory  information  as  to 
the  nature  of  the  said  establishments,  and  of 
the  position  of  parties  claiming  the  bequests, 
and  how  the  monies  were  to  be  applied,  &c. 

Mr.  fFray,  in  behalf  of  the  Attornpy  General, 
in  support  of  his  petition,  referred  to  the  act 
2  &  3  W.  4,  c.  116,  (for  the  better  securing 
charitable  donations  and  bequests  of  bis  Ma- 
jesty's Roman  Catliolic  subjects  in  Great  Bri- 
tain) which  put  their  schools,  churches,  and 
charitable  institutions  in  Great  Britain,  on  a 
footing  with,  and  subject  to  the  same  law,  as 
those  of  Protestant  dissenters  in  England.   The 


charities  in  this  case  being  so  put  nnder  the 
protection  of  the  Court  of  Chancery,  the  At- 
torney General  considered  that  the  Court 
ought  to  have  some  satisfactory  account  of 
these  establishments,  what  was  their  revenue, 
how  they  were  conducted,  and  in  what  manner 
the  monies  %vere  to  be  applied.  The  testator  did 
not  bequeath  these  sums  directly  to  the  presi- 
dents or  other  members  of  these  colleges  $  but 
confided  his  bequests  to  Mr.  Robinson  in  trust, 
to  superintend  their  application.  Mr.  Robin- 
son being  dead,  ii  became  imperative  on  the 
(>ourt  to  direct  inquiries,  and  if  necessary,  a  re- 
ference to  the  master  for  schemes  for  the  ap- 
plication of  the  testator's  bounty.  Tbe  affi- 
davits of  the  presidents,  which  accompanied 
their  petitions,  staled  only  that  the  schools 
were  established  ^soroe  a  century  back,— for 
the  education  of  Roman  Catholics,  but  gave  no 
account  of  the  funds  by  which  they  were 
supported,  or  how  they  were  applied,  or  whe- 
ther the  presidents  held  their  situations  for 
life  or  annually,  or  how  or  by  whom  they  were 
appointed. 

Mr.  T^nney  on  behalf  of  the  Rev.  Mr.  Rolfe, 
president  of  the  college  at  Old  Hail  Green,  ad- 
mitted that  the  information  given  in  the  affida- 
viu  was  not  full  enough.  He  had  no  doubt 
that  Mr.  Rolfe  and  the  presidents  of  the  other 
colleges  would  be  most  willing  to  satisfy  tbe 
Court.  They  had  supposed  that  as  the  5000/. 
had  been  paid  to  Dr.  Walsh  for  Oscott  College, 
without  any  objection  from  the  Attorney  Gc- 
neral,  the  beqnests  to  these  colleges  might  be 
paid  to  themselves  in  the  same  manner. 

Mr.  MVffy.— Mr.  WaUh,  the  trustee  of  the 
5000/.,  is  living,  and  resides  at  Oscott,  and  sees 
to  the  dne  application  of  the  bequest. 

Mr,  Tinney  was  quite  willing  to  obtain  the 
information  required  for  the  Court,  but  he  de- 
precated any  reference  for  schemes  for  tbe 
administration  of  the  charities,  knowing  that 
the  heads  of  these  colleges  would  rather  forego 
the  money  altogether  than  have  any  interfe- 
rence by  strangers  in  the  discipline  of  their 
schools  and  system  of  education. 

The  Lord  Choncelior  said,  he  did  not  wish 
in  the  least  to  interfere  with  the  discipline  or 
course  of  education  in  Roiuan  Catholic  colle- 
ges, but  he  thought,  as  the  learned  counsel  on 
both  sides  also  thought,  that  further  informa- 
tion was  necessary  before  the  Court  could  part 
with  the  money.  For  anything  that  yet  ap- 
peared to  the  Court,  these  colleges  may  have 
no  permanent  establishments,  but  may  be  sup. 
ported  by  voluntary  contributions  and  other 
uncertain  and  precarious  income.  There  was 
no  information  respecting  their  government,  or 
how,  by  whom,  or  for  what  period  the  presidents 
were  appointed.  If,  upon  further  information, 
it  shoula  appear  that  it  was  for  the  interest  of 
the  esiablishments  that  the  mon^  should  be 
paid  to  the  presidents  or  other  officers,  there 
would  not  be  any  necessity  for  directing 
schemes,  as  the  Court  does  not  desire  to  in- 
terfere or  prescribe  any  rules  as  to  the  discipline 
or  system  of  education  in  Roman  Catholic 
colleges. 

The  matter  having  stood  over  to  give  the 
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parties  an  opportunity  of  supplying  the  re- 
quired informatiou. 

Mr.  Ttnnejf,  with  whom  wa»  Mr.  Fleming, 
for  the  presidents  of  the  three  cnlleges,  read 
three  affidavits,  of  which  he  handed  copies  to 
the  Lord  Chancellor,  detailing  the  nature  of 
the  collej^e  at  Ampleforth,  its  revenue,  goTern- 
ment,  systeoa  of  education,  discipline,  &c. 
These  aHidavits  were  by  the  Rev.  Mr.  Cross, 
a  professor  in  the  college,  hy  Lord  Stafford, 
and  by  Lord  Arundell,  who  was  educated 
there,  all  stating  that  the  Rev.  Mr.  Cockshoot, 
the  president,  was  a  person  who  might  well 
be  trusted  with  the  money.  The  testator  had 
been  well  acquainted  with  the  nature  of  this 
establiihment,  and  in  his  life  time  gave  a 
donation  of  600/.  to  it  through  the  same 
Mr.  Robin»on,  who  was  a  catholic  priest  at 
Liverpool,  and  had  no  office  in  the  college. 
The  testator  well  knew  that  Mr.  Robinson 
could  not  superintend  the  applicaticm  of  ihe 
money  :  all  he  was  to  do  was  to  hand  it  over 
to  the  representatives  of  the  colleges. 
^Mr.  Fleming  was  prepared  with  cases  to 
shew  that  the  Court  might  order  the  money  to 
be  paid  nver. 

The  Lord  Chancellor  said,  that  after  reading 
those  affidavits,  he  thought  the  Court  might 
safely  order  the  4000/.  to  be  paid  to  the  presi- 
dent of  the  college  at  Ampleforth.  Mr.  Ro- 
binson, if  living,  might  pay  it,  and  his  Lordship 
saw  no  reason  why  the  Court,  being  now  in 
his  place,  should  not  order  the  payment. 

Mr.  Twist  and  Mr.  fFray,  for  the  j4ttorney 
General,  suggested  that  it  would  be  proper  for 
the  Court  to  know  how  the  money  was  to  be 
applied. 

The  Lord  Chancellor, —l  ihink  it  may  be 
safely  entrusted  to  the  president. 

Mr.  Tmte  and  Mr.  H^'ray,  observing  that 
the  other  two  colleges  were  in  similar  circum- 
stances, said  it  was  not  necessary  to  hear  the 
affidavits  on  behalf  of  them,  further  than  to 
a<k  his  Lordship  to  give  directions  as  to  the 
due  application  of  the  money. 

The  Lord  Chancellor. — The  order  would  be 
that  the  money  be  paid  to  the  proper  officer  of 
each  college,  to  be  applied  according  to  the 
directions  in  the  will. 

Ex  parte  Cockshoot  and  others,  in  fFalsh  v. 
Gladstone,  Nov.  25,  and  Dec.  15, 1S43. 

GIFr«  OF  CHEQUES;   REVOCATION  BY  WILL. — 
JURISDICTION. 

yt  master  gave  his  servants  sealed  packets 
containing  chfcks  on  his  bankers,  with 
directions  to  present  them  after  his  death  : 
and  he  afterwards  by  his  will  gave  those 
servants  annuities ;  and  subject  thereto, 
and  to  other  legacies,  he  bequeathed  the 
residue  of  hin  personal  estate  lo  other  per- 
sons,  and  revoked  all  former  wills.  The 
checks  trere  admitted  to  probate  as  part  of 
the  last  trilL  H^ld,  that  the  gifts  of  the 
checks  were  revoked  by  the  will ;  and  that 
notwithstanding  the  admission  of  them  to 
proltate,  it  wan  compttent  to  this  court  to 
declare  them  void. 
This  was  an  ujipeal  from  a  decree  of  the 


f^ice  Chancellor  of  England,  on  the  consti  ur- 
lion  of  the  will  of  Mr.  Charles  Blandell,  of 
Ince  Blandell,  in  the  county  of  Lancaster.  A 
former  appeal  from  a  decree  of  bis  Honor,  on 
another  part  of  the  same  will  %vas  heard,  ami 
decided  last  January.*  The  question  iu  the 
present  appeal  arrose  in  this  manner.  In  Sep- 
tember 18.33,  Mr.  Biundell  delivereil  to  his 
butler,  William  Hall,  two  sealed  packets,  with 
directions  to  retain  them  until  after  his  (Mr. 
BiandelPs)  death,  and  then  to  present  them  to 
his  oankers.  Both  the  packets  were  addressed 
nn  the  outside  to  the  bankers,  Measrs.  He}- 
wood.  Sons  and  Co.,  of  Livi-rpuol,  and  on  one 
of  them  was  written,  •'  To  be  delivered  lo 
William  Hall;"  on  the  other,  "To  be  deliver- 
ed  to  Ann  Harris,  of  Ince." 

In  Nov.  1834,  Mr.  Biundell  made  his  will, 
in  which,  after  a  particular  disposition  of  hv 
personal  estate,  and  gifts  of  several  le^acie^ 
and  annuities,  and  among  them,  an  annuity  of 
200/.  to  William  Hall,  and  another  of  60/.  to 
Anne  Harris,  for  their  respective  lives,  he  pro- 
ceeded  thus,  "  and  subject  as  aforesaid,  and 
except  as  aforesaid,  and  except  as  herein afser 
mentioned :  I  give  and  bequeath  all  the  residbe 
and  remainder  of  my  personal  estate  and 
effects,  whatsoever  and  wheresoever  nnio, 
&c.,"  meaning  his  residuary  legatees.  At  the 
conchibion  of  the  will,  there  was  a  clause  vt 
revocation  in  these  words;  "And  lastly  1  di) 
hereby  revoke  my  former  will  and  codicil  by 
me  at  any  time  made,  and  declare  this  my 
last  will,  and  testament." 

Soon  after  the  testator's  death,  \V.  Hall  de* 
livered  the  sealed  packets  to  the  exrcuton, 
who  went  whh  him  to  the  bank  cf  Messrs. 
Hey  wood  and  Co.,  and  there  opened  them,  ia 
his  and  theirpresence,  and  found  in  one  a  cheque 
intheseierms/*  Liverpool, Sept.  U,  1833,  Mt^. 
Hey  wood,  Sons  &  Co.,  on  demand  pay  WilUatn 
Hall,  of  Ince,  butler  of  this  place,  500/.  Charles 
Biundell."  The  other  packet  contained  a 
similar  cheque  for  300/.,  for  Anne  Harris.  Both 
the  cheques  were  propounded,  and  admitted  to 
probate  in  the  Ecclesiastical  Court,  as  tesu- 
mentary  papers,  and  as  part  of  the  will  of  Mr. 
Biundell;  they  were  not  mentioned  in  the 
will.  The  executors  set  apart  a  sum  of  1200/., 
3  per  cent.  Bank  Annuities,  as  a  fund  for  pay- 
ment of  the  cheques.  '1  he  residuary  le^^teei 
named  in  the  will,  presented  a  petition  in  the 
administratirin  cause,  fFalsh  v.  Gladgtone} 
praylnj^  an  order  for  the  transfer  to  them  of 
the  1200/.  stock,  on  the  grround  that  the  fpfts 
of  the  cheques,  if  intended  as  gifts,  were  re- 
voked by  the  bequests  of  the  annuities  in  the 
will ;  and  of  that  opinion  was  the  Fice  Chait- 
cellar,  and  his  Honor  decided  accordinsrly. 

Mr.  Roupelleaid  Mr.  RoU,ior  the  appellants, 
against  his  Honour's  decision,  lubmiited  ilut 
the  Court  of  Chancery  had  no  jurisdiction  to 
take  the  course  it  had,  with  respect  to  these 
papers.  The  order  of  the  Five  ChanceHer 
amounted,  in  effect,  to  a  declaration  that  in- 


•  Biundell  v.  Gladstone,  25  Leg.  Obs.  411, 
444. 

b  See  IFuU/t  v.  GUdstune,  2b  Leg.  Obs.  490. 
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stminents  which  the  Ecclesiasiical  Court  had 
pronounced  to  be  valid  testamentary  papers, 
were  void.  His  Honor's  order  could  not  re- 
voke the  f^ifts  without  annulling  the  papers. 
There  was  no  pretence  fur  sayini:  that  the  an- 
nuities were  in  suhstitutioii  of  thes«^  uifts.  The 
Court  did  not  say  that  they  were,  but  it  de- 
clared that  the  gifts  were  revoked ;  or  in  other 
words,  that  the  ill^t^lInents  jir'i^in^  theui,  could 
not  be  held  bintlintr.  The  cheques,  though 
not  mentioned  in  the  will,  came  under  the 
exceptions  made  by  the  testator  in  the  revoca- 
tion clause.  They  submitted,  therefore,  that 
as  the  £cclesia»tical  Court-  had  decided  in 
favour  of  the  cheques  the  f^ice  Chancellor  had 
no  power  to  declare  they  were  void. 

A  Jr.  Stuart  and  Mr.  Fleminfc,  in  behalf  of 
of  the  residuary  legatees,  supported  the  f^ice 
ChaucellorU  decree. 

Among  the  cases  referred  to  in  the  argument, 
besides  those  meotioncJ  in  the  report  25  Leg. 
Obs.  490.  were  Campbell  v.  Etrl  of  Radnor,^ 
and  Gawler  v.  StandenrickA 

The  Lord  Chancellor  observed  that  the  ques- 
tion involved  some  difficulty,  which  would 
require  time  for  consideration. 

His  Lordship  afterwards,  in  giving  his  judg- 
ment, after  stating  the  circtiui^tances  of  the 
cbe(}ues  and  the  passages  in  the  will,  as  above 
stated,  proceeded  thus  : — ^The  question  \*^  whe- 
ther William  Hail  and  Ann  Harris  are  entitled  to 
receive  from  the  testator's  estate  these  respec- 
tive sums  of  600/.  and  300/.,  for  which  the 
cheques  were  given.  The  papers  have  been 
admitted  to  probate  as  testamentary  papers  by 
the  Eiclesiastical  Court,  the  tribunal  which 
has  exclusive  jurisdiction  in  such  questions. 
The  sums  must  therefore  be  considered  by 
this  Court  as  legacies  bequeathed  by  the  tes- 
tator, and  the  only  point  (or  consideration  is, 
whether  they  were  revoked  by  the  will  made 
in  the  following  year,  and  by  which  annui- 
ties tvere  given  to  the  same  persons.  This 
is  a  question  of  construction,  which  it  h 
in  the  competency  of  this. Court  to  deter- 
mine, notwithstanding  the  probrtte  granted 
by  the  Ecclesiastical  Court.  Reference  was 
made  in  the  argument  to  Campbell  v.  The 
Earl  of  Radnor^  in  which  case  it  was  declared 
that  the  codicil  of  14th  September,  1768,  which 
had  been  admitted  to  probate,  was  to  be  con- 
sidered as  virtually  revoked  by  the  second  codicil. 
By  the  will  executed  in  Dec.  1834,  the  testator 
provides  for  William  Hall  and  Ann  Harris,  by 
giving  an  annuity  of  200/.  to  William  Hail,  and 
an  annuity  of  60/.  to  Ann  Harris;  and  after  be- 
queathing several  other  annuities  and  legacies, 
he  gives  all  the  residue  and  remainder  of  his 
per^onalestate, subject  to  the  bequests  mention- 
ed in  that  will,  and  to  those  bequests  only,  to 
the  persons  therein  named  as  his  residuary  lega- 
tees. Thijs,  in  terms,  excludes  all  previous 
testamentary  dispositions  of  his  personal  estate, 
and  there  is  no  sufficient  reason  to  suppose  that 
he  did  not  intend  it  should  so  operate,  as  he  had 
provided  liberally  for  the  two  servants  Hall  and 
Harris,  by  this  very  instrument. 

c  1  Bro.  C.  C.  271. 
*  2  Cox,  16. 


Some  argument  appears  to  have  been  built 
upon  the  circumstance,  that  by  a  previous  will 
of  1827,  an  annuity  of  100/.  a-year  had  been 
given  to  William  Hall,  and  that  the  cheque  of 
500/.  had  also  been  given  to  him  while  this  wUl 
remained  unrevoked,  and  that  it  was  the  inten- 
tion, therefore,  that  he  should  take  both  the 
legacy  and  the  annuity.  It  is,  however,  quite 
consistent  with  this  previous  intention,  that  he 
should  afterwards  have  thought  it  better  to 
substitute  the  additional  100/.  a-year  for  the 
sum  mentioned  in  the  cheque.  Even  supposing 
it  to  have  escaped  hi8  recollection,  which  is  not 
very  probable,  that  he  had  given  these  cheques, 
yet  if  he  intended,  when  he  executed  his  will, 
that  all  his  personal  estate  not  expressly  dis- 
posed of  by  that  instrument,  should,  as  he  there 
directs,  go  to  hi^  residuary  legatees,  that  would, 
I  think,  be  sufficient  to  exclude  this  claim. 

It  further  remains  to  be  observed,  that  by  the 
concluding  clause  of  the  will,  the  testator  ex- 
pressly revokes  all  former  wills  and  codicils, 
and  declares  that  to  be  his  last  will  and  testa- 
ment. This  indeed  is  not  absolutely  conclu- 
sive, but  it  would  require  very  strong  evidence 
of  the  testator's  intention  that  the  revocation 
should  not  extend  to  the  testamentary  gifts  in 
question,  to  justify  the  Court  in  excluding 
them  from  its  operation.  I  think  there  is  no 
such  evidence  in  this  case,  and  agreeing  there- 
fore, as  I  do,  with  the  opinion  expressed  by  the 
Fice  Chancellory  the  judgment  must  be  affirmed. 

The  costs  of  all  parlies  must  be  paid  out  of  the 
fund  set  apart  for  the  cheque  legacies,  or  hi 
other  words,  out  of  the  residue  oi  the  personal 
cetate. 

Ex  parte  Hall  and  f/airis — ff^alsh  v.  Glud^ 
stone,  Michaelmas  Term,  1843. 

[ReporUfl  by  E.  Vansittart  Nealb,  Esq.,  Barrif 
ter'at-Law.] 

Gth  and  7th  victoria,  chap.  73.  —  taxa- 
tion.—  BILL  PAID  BEFORB  ACT  PASSED. 
The  6th   tind  7th  Victoria,  c.  7«i,    does  not 
apply  to  a  hill  settled  before  the  act  came 
into  opt  ration,  far  business  not  subject  to 
luxation  before  the  passing  ff  the  act. 

This  w.is  a  petition  presented  by  a  mortga- 
gee, under  the  37ih  an<l  43rd  sections  of  the 
6th  and  7th  Victoria,  c.  73,  to  obtain  the  taxa- 
tion of  a  bill  of  costs,  for  business  done  in  re- 
lation to  the  mortgaged  estate,  under  the  fol- 
lomng  circumstances.  The  petitioner  was  a 
small  farmer,  resident  upon  his  farm,  which  he 
had  mortgaged  for  770/.  It  appeared  that  he 
had  been  induced  to  become  tenant  to  the 
mortgagee,  at  a  rent  of  40/.  a  year ;  but  really 
this  was,  for  the  most  part,  nominal,  inasmuch 
as  it  was  also  due  in  the  shape  of  intercEt.  On 
the  15th  of  June,  1843,  the  mortgagor  sold  the 
property,  under  a  power  contained  m  his  mort- 
gage, for  920/.  The  whole  amount  then  due 
on  the  mortgage,  for  principal  and  interest, 
was  854/.  li.  8e/.  The  bill  of  costs  for  business 
relating  to  this  sale,  had  been  swelled,  as  was 
alleged  on  the  one  side,  by  oppressive  conduct 
on  the  part  of  the  solicitor  for  the  mortgagee ; 
and  as  was  alleged  on  the  other,  in  consequence 
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of  the  perreVsenoss  of  the  morttraeor,  to  921, 1 
Of  this  sum  66/.  ivas  paid  out  of  the  surplus 
proceeds  of  the  estate ;  22/.  had  heen  paid  out 
of  Uie  produce  of  the  furniture  of  the  mortgfa- 
gor,  which  had  been  seised  under  a  distress 
for  arrears  of  rent ;  and  the  remainder  had 
heen  treated  as  paid  by  the  solicitor.  The  sale 
was  completed  on  the  25th  of  July,  1843,  and 
a  stamped  receipt  for  the  full  amount  of  the 
bill,  dated  the  26th  of  that  monih,  appeared  to 
have  been  given  by  the  solicitor  to  the  mort- 

Pemherinn  Leigh  for  the  petitioner. 

Kindertley  4r  Bagrshtiwe^  contrk. 

The  Master  of  the  Rolls  said  :  this  is  a  peti- 
tion by  a  mortgagor  fur  the  taxation  of  a  bill 
of  costs  delivered  by  the  morl^a^^ee,  for  busi- 
ness done  in  relation  to  the  estate.  The  rela- 
tion of  solicitor  and  client  clearly  subsisted 
between  the  niortga^^ee  and  the  party  by  whom 
tiie  business  was  done;  it  was  therefore  a  i)itl 
which  uould  pfenerally  be  taxable  under  the 
sttttute.  But  it  is  sai:!  the  bill  is  for  business 
done  ond  paid  for  before  the  statute  came  into 
operation.  It  is  said  also  that  it  is  a  proper 
bill.  I  concur  in  the  opinion  expressed  by 
Mr.  Justice  Pattenoit^  in  Bhns  v.  f/fy,  (2? 
Leisal  Observer,  20:^,)  that  the  act  is  appli- 
cable to  bills  taxable  before  it  came  into  ope- 
ration,  thooj^h  they  ma?  have  been  paid  before 
it  was  passed.  And  if  the  bill  had  not  been 
paid  this  act  would  have  given  the  right  to 
have  it  taxed,  and  the  circumstance  that  the 
business  was  done  before  the  act  came  into 
operation  would  not  have  been  a  valid  objec- 
tioo,  provided  the  bill  were  of  a  nature  to  be 
taxable.  Out  where  a  bill  was  not  taxable 
before  the  act  was  passed ;  but  the  right  to 
tax  is  for  the  first  time  given  by  the  act,  I  am 
of  opinion  that  the  right  is  concluded  by  a 
payment  previous  to  the  passing  of  the  act. 
rherefore  the  perition  must  be  dismissed ;  but 
under  the  circumstances  without  costs. 

/«  re  Lees,  Dec.  21st  and  22nd,  1843,  and 
Feb.  19th,  1844. 

f^ifc  Cf^^iitrellor  uf  e^nglatnlr. 

[Reported  by  Samubl  Millbr,  Esq.,  Barrister 

at  Law.'] 

RIGHT  OP  TRUSTEES  AGAINST  THE   CROWN. — 

ESCHEAT 

fFhere  real  estate  is  devised  to  trustees  upon 
trust  to  sell  and  apply  the  proceeds  in  such 
manner  as  a  testatrix  shall  direct,  and  no 
direction  is  given,  the  Crown  cannot  claim 
the  property  as  afrainst  the  trustees  in  r/<?- 
fault  of  heir  or  neat  of  kin  of  the  testator, 
Secus  as  to  personal  estate. 
The  testatrix  in  this  case,  who  died  pos- 
sessed of  freehold  and  copyhold  property,  and 
also  of  a  small  amount  of  personalty,  by  her 
will  gave  the  residue  of  her  real  and  personal 
estate   to  three  trustees  named  in  her  will, 
upon  trust  to  sell,  and  out  of  the  proceeds  to 
pay  certain  annuities,  and  to  dispose  of  the 
surplus  in  such  manner  as  she  should,  by  any 
codicil  to  her  mil,  direct.    The  tesutrix  died 
in  1838  without  having  executed  any  codicil, 
and  the  Master  having  reported  that  she  died 


without  leaving  any  hdr  or  next  of-  kin,  the 
question  now  to  be  determined  was,  whether 
the  Crown  took  any  and  what  portion  of  the 
property,  after  satisfying  the  annuities. 

Twiss  and  If^ray  for  the  Crown  said,  there 
could  be  no  dispute  as  to  the  personalty,  the 
title  of  the  Crown  to  that  portion  of  the  pro- 
perty having  been  clearly  settled  by  the  case 
of  Middleton  y.  Spicer,  1  Bro.  C.  C.  201 ;  and 
with  regard  to  the  real  estate,  the  testatrix 
having  expressly  directed  it  to  be  sold,  that 
<lirection  impressed  it  with  the  character  of 
peronal  estate,  and  in  that  character  the  trus- 
tees took.  The  cases  in  support  of  this  pro- 
position were  all  collected  in  Jarman  on  Wills, 
y.  1,  p.  668.  They  also  ci'ed  Barclay  r.  Rns^ 
sell,  3  Ves.  424 ;  Doe  d.  Ifoftdcock  y.  Btrtlett, 
6  Taunt.  382 ;  Doe  d.  Cadogan  v.  Enrart,  7 
Ad.  &  El.  636;  /^ttornfy  General  r.  Bulmer, 
I  Price  426. 

Teed,  Koe,  H^alker,  Chandlesw,  and  F.J. 
Hall  for  the  trustees,  contended  that  the  real 
estate,  so  far  a.<  it  was  not  required  for  the 
purposes  of  the  will,  would  belong  to  tbe  heir, 
if  there  were  any,  although  converteil  into 
money,  and  the  legal  estate  being  vested  ia 
the  trustees,  the  cases  of  Hill  v.  Coek^  1  Ves. 
&  B.  173 ;  and  Burgess  v.  P9^he<tte,  I  Black- 
stone,  123,  were  conclusive  against  the  claim 
of  the  Crown  by  way  of  escheat.  It  was  clear 
too,  that  if  the  Crown  could  only  obtain  a 
conversion  of  the  property  through  tbe  medi- 
um of  a  Court  of  Equity,  that  aid  would  not 
be  afforded  for  the  purpose  of  vesting  the  pro- 

Serty  in  the  Crown.  fFalker  ?.  Denne,  2  Ves. 
un.  170;  Henchman  V.  Attorney  General,  3 
Myl.  &  K.  485.  Nor  could  it  be  considered 
as  bona  vacantia  because,  undar  that  term  only 
waifs,  strays,  &c.  were  included.  As  to  the 
question  of  conversion  they  cited  Amphlett  r. 
Parker,  2  Rui?s.  &  Mvl.  221  ;  Johnson  v. 
floods,  2  Beay.  409  ;  Williams  v.  Kershaw,  h 
Law  Joum.  84  ;  and  as  to  property  passinif  to 
the  Crown  as  bona  vacantia,  Hale's  Anal.,  p, 
18,  17  Edward  2,  de  prerogative  reg^is, 

fTray  in  reply.— In  fValker  v.  Denne,  tbe 
choice  was  given  to  the  trustees  to  lay  out  the 
properly  in  freeholds  or  long  leaseholds,  and 
therefore  the  crown  could  not  control  their 
choice.  The  observations  of  Lord  Brougham 
in  the  Attorney  General  v.  Henchman,  were 
directly  contrary  to  a  previous  decision  of  Sir 
John  Leach.  Here  there  was  a  complete  gift 
to  the  parties  in  their  character  of  trustees ; 
and  as  the  property  must  be  sold  for  tbe  pur- 
|}Oses  of  the  will,  the  trustees  could  not  require 
it  to  be  re-converte'l  for  their  benefit. 

The  Fice  Chancellor  said,  that  as  the  case 
had  been  in  argument  before  him  since  Frtd.iy, 
he  had  had  s(mie  time  to  consider  it.  Tbe 
authorities  bearing  upon  the  case  were  nut 
very  numerous  ;  but  lie  thought  the  fact  as  to 
the  construction  of  the  will,  extremely  simple 
and  clear,  and  he  had  not  the  slightest  doubt, 
that  if  any  person  had  been  named  in  the  co- 
dicil so  as  to  have  acquired  a  right,  it  woaid 
have  been  a  matter  of  course  for  the  Court  to 
have  directed  a  sale.  There  was  a  clesr  es- 
tate in  the  devisees  in  trust,  aud  whether  s 
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Fund  were  required  for  the  purposes  of  the 
will  or  not,  on  a  bill  beinj:  filed  by  any  person 
named  in  the  codicil,  a  sale  would  have  been 
directed.     It  turned  out  that  there  was  no  de- 
visee and  no  heir ;  and  his  Honour  said,  that 
as  to  the  personal  estate  he  had  already  ex* 
pressed  bis  opinion,  which,  according  to  the 
decision  in  Middleton  v.  Spicer,  belonged  to 
the  Crown.     Then  as  to  the  real  estate,  what* 
ever  ini^ht  be  said  respecting  the  case  oC  Dtir- 
gets  ▼.  f^heate^  the  decision  in  that  case  bad 
remained  nnimpeached  for  ei|(hty  years ;  and 
the  MoMter  of  the  RolU  and  i^rrd  Chancellor 
aj^reed  ajcainst  Lord  Munsfield  on  a  point  of 
equity.     [His  Honour  then  read  a  manuscript 
note  made  by  himself  on  that  case,  which  was 
in  the  followinff  terms,  viz.,  "  Legal  estate  in 
fee  vested  in  tmatee  in  trust  for  ^.,  who  dies 
without  an  heir.    The  trustee  may  hold  for 
his  own  benefit,  and  the  Crown  has  no  equi  y  to 
claim  on  the  escheat.    By  Lord  Keeper  f^<?/i/<?.V 
and  Sir  Thomas  S/arell  against  the  opinion  of 
Lord  Afantjield:"  and  continued,—]  He  must 
therefore  take  it  now,  to  be  in  eflTeci  the  law,  that 
the  Crown  could  not  claim  any  real  estate 
circamatanced  as  the  present  by  escheat.     It 
was  then  said,  that  as  there  was  a  direction  in 
the  will  for  the  freehold  estates  to  be  sold, 
the  Crown  was  entitled  to  the  money  which 
might  be  produced  from  a  sale  as  personalty; 
but  that  by  no  means  followed ;  and  u  itU  re- 
ference to  thid  part  of  the  case,  he  would  refer 
to  what  the  Lord  Chancellor  said  in  IVnIker  v. 
Denne.     His  Lordship  there  said,—"  Is  there 
anv  reason  to  raise  an  equity  to  convert  the 
money  into  a  different  species  of  property,  in 
order  to  create  a  different  effect  ?    There  is  no 
person,  claiming  im<ler  the  will  of  the  testator, 
appearing  to  insist  that  it  shall  be  considered 
as  that  which,  de  fuctOy  it  is  not.    The  Crown 
comes  under  no  head  of  equity.     1  think  it 
would  be  a  great  stretch,  even  if  that  circum- 
stance of  the  option  was  wanting;  but  with 
that  circamstance  to  convert  it  for  the  Crown 
is  too  extraordinary  for  a  court  of  equity." 
The  true    distinction   between   Middleton  v. 
S/^eer  and  this  case  was,  that  in  Middleton  v. 
Spicer  the  subject  of  dispute  was  personal 
estate,  and  there  could  be  no  doubt  that  the 
Crown  was  entitled  to  an  undisposed  of  residue 
of  personal  estate,  where  there  was  no  next  of 
kin.     Then  the  aid  of  a  court  of  equity  was 
not  required  to  give  a  rii^ht  to  the  Crown  ;  but 
here  the  assistance  of  the  Court  was  required 
for  the  purpose  of  converting  real  estate  into 
personalty,  in  order  to  give  the  Crown  aright ; 
and  the  question  was,  whether  there  vvas  any 
equity  in  the  Crown  to  compel  a  conversion. 
Without  saying  whether  the  observations  of 
Lord  Brougham  in  Henchman  v.  The  Mtorney 
General  were  right  or  wronar,   he  evidently 
relied  on  fFalkitr  v.  Denne,  the  decision  in  which 
was,  that  the  Crown  could  only  take  real  estate 
by  escheat ;  and  it  was  the  opinion  of  two  Lord 
Chancellors  in  succession  (Lords  Loughborough 
and  Thurlow),  that  there  was  no  equity  in  the 
Crown  to  call  for  a  conversion.    His  Honor 
said  he  considered  the  point  was  so  clear  on 
the  autboritieSf  tltat  nothing  was  to  be  gained 


bv  further  discussion ;  and  on  the  authority  of 
fTalker  v.  Dcnne  and  Lord  Brougham's  ob- 
servations on  that  case  in  Henchman  v.  The 
Attornep  General,  he  held  that  the  Crown  was 
not  entitled  to  any  equity  in  the  real  estate. 

Taylor  v.  Haygarth,  Feb.  16,  1?,  and  19, 
1844. 

Qurrn'tf  Brnc^. 

(Before  the  four  Judges.) 

[Reported  byJoHH  HAMsaTON,  Esq.,  Barritler  at 

Law,] 

PRACTtCS.— -SWBARINO  APPIDAVITS. 

It  it  a  rule  of  Court  that  an  afidatf't  to 
ground  a  motion  for  a  rule  nisi  cannot  he 
sworn  before  the  attornep  for  the  party,  or 
his  partner.    On  an  application  on  hehalf 
of  the  University  ofCombritigefor  a  claim 
of  cognizance,  the  affidavits  were  sworn  be*, 
fore  \[.,  who  was  in  partnership  with  T., 
the  attorney  employed  on  behalf  of  the  Uni^ 
vrrsity,    T.  made  affidavits  stating  that  he 
alone  mat  the  attorney  fur  conducting  the 
business  of  the  University:  Held,  that  the 
affidavits  were  properly  sworn  before  M., 
and  that  the  rule  of  Court  did  not  under 
such  circumstances  apply. 
This  was  an  action  of  trespass  and  assault. 
The  plaintiff  is  a  burgess  of  the  town  of  C«m- 
bridge,  resident  within  the  limits  of  the  Uni- 
versity.   The  defendant  is  a  fellow  of  Christ's 
College,  and  at  the  time  the  cause  of  action 
arose  filled  the  office  of  Pro- Proctor.    The  ac- 
tion was  commenced  in  the  Court  of  Queen's 
Bench.    Sir  M^.  Follett,  Solicitor  General,  ap- 
plied, on  behalf  of  the  Vice  Chancellor  of 
Cambridge,  for  a  rule  calling  ou  the  plaintiff 
to  shew  ciiuse  why  the  claim  of  cognizance 
should  not  be  allowed. 

Mr.  Kelly  took  a  preliminary  objection  to 
the  application,  on  the  ground  that  the  affida^- 
vits  in  support  of  the  rule  had  been  sworn  be- 
fore the  partner  of  the  attorney  for  the  Univer- 
sity, and  consequently  they  could  not  be  re- 
ceived by  the  Court.  He  relied  on  the  case  of 
Bull  V.  Vaisey^  which  states  the  rule  of  Court 
to  be  that  an  affidavit  to  ground  a  motion  fqr  a 
rule  nisi  cannot  be  sworn  before  the  attorney 
for  the  party,  or  his  partner.  And  a  rule  ob- 
tained on  such  an  affidavit  will  be  discharged 
with  costs. 

Sir  IV,  Follett,  Solicitor  General,  in  answer 
to  the  objection,  contended  that,  on  the  facts 
disclosed  by  the  affidavits,  this  objection  could 
not  prevail.  It  appeared  from  the  affidavits 
that  Twiss  and  Marshall  were  in  partnership  as 
attorneys,  in  the  town  of  Camhrid^i*,  and  that 
the  affidavits  in  the  case  in  question  were 
sworn  before  Marshall.  Twiss  makes  an  affi- 
davit stating  that  he  and  he  only  is  the  person 
retained  lo  conduct  the  business  of  the  Uni- 
versity, and  that  bis  partner  Marshall  has 
nothing  to  do  with  the  business  transacted  for 
the  University.^  The  rule  of  Couit,  therefore, 
has  not  been  violated,  and  the  affidavits  have 
been  sworn  before  a  person  wlio  is  shewn  not 
to  be  the  attorney  for  the  University. 

M  Price,  116. 
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Mr.  AW///,  in  support  of  the  ohjeclion. — 
The  rule  of  Court  is  that  the  affidavits  shall 
not  he  sworn  before  the  attorney  on  the  record, 
or  liis  partner.  It  is  sworn  that  Twiss  is  the 
only  attorney  acting  for  the  University.  This 
may  he  said  in  almost  every  case.  Ft  dis- 
tinctly appears  that  Twiss  and  Marshall  are  in 
partnership,  and  they  would  each  participate 
in  the  profits  arising  from  tlie  husincss,--at  all 
events  it  is  not  sworn  in  any  of  the  affidavits 
chat  Marshall  does  not  participate  in  the  pro* 
fits  of  the  business  done  for  the  University. 
The  affidavits  have  therefore  heea  sworn  before 
the  partner  of  the  attorney  for  the  University, 
and  the  c  :8e  conies  within  the  rule  laid  down 
in  B'ttl  V.  f^^aisep. 

Lord  Denmitn,  C.  J.— The  rule  as  to  the 
fiwearinff  of  these  affidavits  is  perfectly  clear, 
and  tiiou^h  I  cannot  very  well  make  out  the 
reasons  of  the  Court  from  the  report  of  the 
case  of  Bali  v.  Faitey,^  still  the  authority  of 
that  case  is  deiisive.  And  the  rule  seems  to 
be  equally  applicable  in  all  the  Courts.  It 
would  be  danjferoiis  for  us  to  consider  our- 
selves sitting  here  to  hear  cause  shewn  against 
the  principle  of  a  rule  of  practice  which  has 
been  in  existence  for  so  many  years,  but  on 
the  circumstances  of  this  case,  we  do  not  think 
that  rule  of  practice  applies  here;  for  we  do 
not  think  that  Marshall  is  to  be  considered  a 
partner.  If  he  had  really  filled  that  character 
the  rule  would  apply,  but  the  partnership  in 
the  artair!*  of  the  University  is  positively  denied 
by  the  affidavits.  On  this  ground,  therefore, 
I  think  that  the  affida?its  mav  be  received. 

Mr.  Justice  Putteion.—TXi^  relation  of  part- 
nership did  not  exist  between  these  persons, 
and  the  rule,  therefore,  though  perfectly  set- 
tled, did  not  apply  in  this  case. 

Mr.  Justice  Colervige,—\  am  of  the  same 
opinion,  it  would  have  been  a  good  objec- 
tion to  the  affidavits  if  Twiss  hdd  b<»en  really 
the  partner  of  the  attorney  for  the  University. 
mit  he  was  not  so.  For  all  purposes  of  the 
University  business  thev  are  perfectly  distinct 
P«"0"8.  '  Rule  granted. 

Furner  v.  Bntei,  H.  T.  1844.    Q.  B.  F.  J. 


Law  of  Patents. 

[For  2d  reading.]  Lord  Brougham. 

Transfer  of  Property. 

[For  2d  reading.]        Lord  ChaiiccILir. 

Privy  Council  Appellate  Jurisdiction. 
[For  2(1  reading.]  -  Lord  Brougham. 

I^ouile  of  Cammotti^. 

BILLS  IN  PROGRB88. 

Small  Debt  Courts.  Mr.  Jervis. 

[For  2d  reading  20th  March.] 

Improving  Proceedings  in  Superior  Courts. 
[For  2d  reading 20tb  March.]  Mr.  .Jcrvis. 

Poor  Law  Amendment.  Sir  James  Graham. 

[In  Committee.] 
County  Coroners.  Mr.  Pakiogton. 

[Waiting  for  Report.] 

Inclosure  of  Com  mons. 

[For  2d  reading.]  Lord  Worsley. 

Court  of  Arches. 

[For  2d  reading.]  Mr.  Elphinstone. 
MarriaQ[e  and  Divorce. 

[For  2d  Reading.]  Mr.  Elphinstone. 
Masters  and  Servants. 

[In  Committee.]    !  Mr.  Miles. 
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Sautff  af  Eor^if. 

Royal  Assents. — 5th  March, 
Actions  for  Horse  Racing  Penalties. 
Offences  at  Sea. 

BILLS  IN  PROGRRSS. 

Penalties  on  Horse-racing,  &c.,  repeal. 

[For  2d  reading.]  Duke  of  Richmond. 
Law  of  Libel  Amendment. 

[In  Select  Committee.]  Lord  Campbell. 
Creditors  and  Debtors. 

[For  2d  reading.]  Lord  Cottenham. 

Eiclesiastical  Courts. 

[For  2ud  reading.]  Lord  Chancellor. 


THE  EDITOR'S  LETTER  BOX. 

Our  arrangements  are  now  completed,  and 
we  shall  enter  on  our  new  and  enlarged  plan 
next  week.  Besides  notices  of  some  of  (be 
prominent  suhjecis  of  Law  Reform,  we  shaH 
commence  a  new  series  of  dissertations  reU- 
tin^j  to  the  law  of  Real  Properly.  We  are  also 
preparing  articles  on  important  heads  of  Equity 
and  Common  Law  Practice,  one  of  whick 
will  be  published  in  the  next  Number.  The 
suggestions  concerning  the  subjects  which  are 
peculiarly  adapted  to  our  Provincial  Readere 
shall  receive  the  earliest  attention.  Subscrihen 
desiring  to  receive  the  work  by  post  will  please 
to  order  the  stamped  edition. 

The  Bills  brought  in  by  Mr.  Jervis  and  Mr. 
Watson  shall  be  noticed  before  the  next  stage  of 
their  progress.  The  learned  gentlemen  havinjr 
gone  their  respective  circuits,  the  bills  will  no 
doubt  be  deferred  till  after  Easter.  The  letter 
of  A.  B.  ihall  be  attended  to.  We  intend  to 
point  out  the  variance  between  the  bills  of 
this,  and  the  last  session. 

Mr.  Corner's  Crown  Office  Forms  and  Prac- 
tical Directions  will  be  found  to  be  a  verr 
useful  book.  We  shall  probably  give  a  notice 
of  it  next  week. 

The  letters  of  A.  H.,  and  J.  B.,  aball  be  in- 
serted  at  an  early  opportimity. 

The  suggestions  of  R,,  on  the  Lord  Chan- 
cellor's  Transfer  of  Property  Bill,  will  appear 
next  week. 


W^  Hegal  #b$m^t* 
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'"  QfuA  mftgis ad  nos 
Ptitinety  et  Midre  nalum  eit,  agiiamiif. 


THE  PRESENT  STATE  OF  THE 
LAW. 

Thb  law  appears  to  us  to  be  in  a  state  of 
transition.  In  former  times  there  was 
always  a  strong  body  in  the  legislature 
opposing  all  change  in  the  law.  This  has 
disappeared.  All  our  legislators  now  agree, 
not  only  that  changes  can  no  longer  be 
resistedybut  that  they  most  be  made.  They 
only  differ,  because  each  has  on  many 
questions  got  a  plan  of  his  own,  and  it  has 
happened  on  several  recent  occasions  in 
the  House  of  Lords,  that  all  the  Lord 
Chancellors  past,  present,  and  iqpparently 
future,  have  been  unanimous  that  a  griev- 
ance existed,  but  each  has  proposed  a  se- 
parate remedy.  We  are  not  now  inquiring 
whether  this  is  a  desirable  state  of  things 
or  not,  we  are  simply  stating  an  indisput- 
able fact! — ^proving,  as  it  appears  to  us  that, 
as  we  have  just  &aid,  the  law  is  in  a.  state 
of  transition. 

This  being  so,  we  are  desirous  of  again 
calling  the  attention  of  the  profession  to  a 
subject,  not  by  any  means  novel  to  our 
readers,  but  the  present  state  of  which  is 
symptomatic  of  the  general  unhealthy  state 
of  the  existing  code  of  our  laws.  We  mean 
those  cbromC)  blue,  and  drab  appearances 
which  at  present  disfigure  it,  called  the 
Law  Reports.  How  do  these  publications 
now  stand  ?  we  were  the  first  to  give  ex- 
pression to  the  very  general  feeling  on  the 
sutject — we  were  the  first  to  show  how  ill 
adapted  they  were  for  the  purpose  which 
they  professed  to  serve— we  have  showed 
over  and  over  again  that  these  long  and 
expensive  reports  of  cases,  many  of  which 
need  not  be  reported  at  all,  and  almost  all  of 
which  are  reported  at  much  too  great  length, 
.  Vol.  xxxvxx,— No.  836, 


have  proceeded  on  a  wrong  principle :  and 
the  profession  is  at  last  beginning  to  find  it 
out.  John  Bull,  whether  in  his  general  ca- 
pacity or  in  the  several  grades  and  depart- 
ments of  the  state,  is  on  tlie  whole  a  very 
good-natured  fellow ;  having  once  got  into 
a  habit,  he  follows  it  very  doggedly,  and  he 
cannot  easily  be  persuaded  to  alter  it :  he 
has,  moreover,  a  very  large  stomach,  and 
can  swallow  a  good  deal,  and  besides  all 
this,  he  is  on  the  whole  patient  and  good- 
tempered,  and  has  great  powers  of  en- 
durance. But  this  patience,  although  very 
great,  may  at  last  be  exhausted;  this 
stomach,  although  certainly  of  enormous 
powers,  may  at  last  show  symptoms  of  un- 
easbess,  and  when  once  in  this  state,  he 
sometimes  gets  very  angry  and  disturbed, 
breaks  through  all  restraint,  and  rates  his 
doctor  most  loudly  for  a  breach  of  con- 
fidence. 

Now  we  must  say  the  patience  of  the 
legal  John  Bull  has  been  most  abundantly 
tried  in  the  matter  of  law  reports.  Let  us 
remember  the  times  of  old,  when  learned 
judges  did  not  disdain  to  report  their  own 
decisions,  and  we  shall  see  that  there  were 
about  as  many  volumes  in  a  century  as 
there  are  now  in  a  year.  And  let  us  re- 
member how  they  have  gradually  increased, 
number  by  number,  volume  by  volume, 
series  after  series,  new  cases  after  old 
cases,  rival  reporter  after  rival  reporter; 
blue  and  grey,  of  many  tinges;  octavo 
and  royal  octavo;  large  type  and  hot- 
pressed  ;  they  have  risen  and  accumulated ; 
— still  the  good  John  has  had  stomach 
for  them  all :  he  has  sometimes  grumbled, 
sometimes  groaned;  but  he  has  beea 
driven  by  an  apparent  necessity  to  submit. 
'<  I  must  bear  it,"  he  has  said,  ^*  I  see  no 
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help  for  it."  At  length,  however,  he  is 
beginning  to  awake ;  he  is  at  last  beginning 
to  suppose  it  possible  that  this  vast  and 
overgrown  fungus  is  not  necessary  for  his 
existence,  and  that  it  may  be  cut  away 
without  much  harm.  He  is  beginning  to 
find  out  that  he  can  exbt  with  a  much 
smaller  dose  of  law  reports;  and  he  is 
already  beginning  to  look  upon  his  book- 
shelves with  disfavour. 

The  doom  of  the  present  system  of  law 
reporting  we  consider  to  be  sealed:  it  cannot 
last.  To  drop  a  metaphor,  the  profession 
is  beginning  to  take  the  matter  in'  their 
own  hands.  We  shall  regret  any  partial 
injury  to  individuals  which  this  may  oc- 
casion ;  but  we  must  not  let  any  feeling  of 
this  nature  prevent  our  stating  the  fact, 
that  a  great  change  is  now  taking  place  in 
this  respect :  and  having  long  anticipated 
it,  we  cannot  but  hail  it  with  satisfaction, 
as  it  will  much  facilitate  the  change  for 
which  we  have  long  contended.  The 
matter  cannot  be  disputed,  that  we  have 
lielped  on  this  change,  not  only  by  so  re- 
peatedly calling  professional  attention  to 
the-  matter,  but  also  by  showing  it  was 
possible  to  give  short  and  correct  reports 
of  cases  much  more  speedily  than  was 
done  by  what  are  called  the  regular  re- 
porters. In  this  last  practice  we  have 
been  followed  by  many  others,  with  more 
or  less  success;  and  far  from  regretting 
this,  we  rejoice  at  it,  because  the  interestsof 
the  profession  can  only  be  secured  by 
competition;  and  we  think  it  absolutely 
necessary  that  the  utmost  freedom  in  this 
matter  should  prevail. 

While,  then,  we  would  bring  before  the 
profession,  in  as  cheap,  speedy,  and  accessi- 
'ble  form  as  possible,  reports  of  the  decisions 
of  all  the  Courts,  we  would  also  be  glad  to 
•see  regular  reporters  appointed;  which 
'patronage,  however,  m'c  would  not  g^ve  to 
the  law  booksellers,  but  to  the  Judges. 
And  the  reason  why  we  would  do  so  is 
this  :  we  think  it  would  be  of  great  advan- 
tage to  the  public  that  proper  persons 
should  be  appointed,  sufficiently  important 
in  salary  and  station  to  act  freely,  to  com- 
municate with  the  Judges,  btit  not  to  be 
unduly  influenced  by  them,  who  might 
give  to  the  world,  in  the  most  authentic 
form,  those  cases  which  they  should  judge 
to  be  sufficiently  important  to  be  reported. 

We  consider  that  such  regulations  might 
be  made  as  would  secure  the  early  ap- 
pearance of  this  volume  in  a  much  smaller 
compass,  (remuneration  by  length  being 
abolished,)  at  a  much  less  price,  and  in 


quite  as  correct  a  form  at  at  present :  but 
we  are  quite  willing  to  admit,  that  the 
most  fit  persons  for  these  appointments 
might  be  some  of  the  present  reporters. 

We  believe  that  a  plan  of  this  nature 
might  easily  be  carried  into  execution,  and 
would  be  productive  of  much  benefit. 


THE  LAW  OF  ESTATES. 
NoTl. 

ALIENATION  BY  TENANTS  IN  TAIL. 

The  alterations  which  have  recendj 
taken  place  in  the  law  are  not  so  impor- 
tant in  themselves,  as  that  they  have  in  a 
great  degree  unsettled  its  general  state.  It 
is  not  easy  always  to  remember  what  pert 
of  it  has  been  altered,  and  what  part  re- 
mains untouched ;  and  our  old  text-boob 
are  useless,  if  we  refer  to  them  to  ascertam 
this.  And  this  being  so,  we  propose,  in  a 
series  of  articles  at  certain  intervals,*  to 
glance  at  those  parts  of  the  law  of  real 
property  which  have  been  most  affected  by 
the  recent  alterations ;  and  we  propose  to 
consider  with  this  view,  in  the  first  instance, 
the  Law  of  Estates. 

It  would  be  doing  no  bad  service  to  the 
student,  if  some  competent  person  were 
simply  to  go  through  Littleton's  Tenures^ 
and  state  what  part  of  it  is  now  law,  and 
what  is  not ;  and  our  impression  is,  that 
such  person  would  be  surprised  to  find  how 
much  remains  unaltered. 

There  is,  perhaps,  no  part  of  the  law  of 
estates  which  has  been  more  altered  than 
that  which  relates  to  alienation  by  tenant 
intail;  the  estates  tail  themselves  remaining 
in  most  respects  as  they  were.  If  we  refer 
to  the  excellent  treatise  to  which  we  have 
just  alluded,  we  shall  find  that  the  |M>wers 
of  tenant  in  tail,  in  this  respect,  are 
very  different  from  what  they  were  in  his 
time. 

Thus  Littleton*  says,  tenant  in  fee  tail  is 


•  Sec.  1 3 ;  and  further  he  says,  (s.  18,)  "  And 
note  (to  which  Lord  Coke,  as  usual,  gives  some 
mysterious  efficacy,  22  a)  that  the  word  taliuire 
is  the  same  as  to  set  to  some  certainty,  or  to 
limit  to  some  certain  inheritance.  And  for  that 
it  is  limited  and  put  in  certain,  what  issue  shall 
inherit  by  force  of  such  gifts,  and  how  long 
the  inheritance  shall  endure;  it  is  called  in  Latin 
feodum  talUatum  hareditae  m  quand€tm  certUu- 
dinem  limUata;"  which  expression./eodtim  tei- 
liatufn,  (fee  tail,)  was  borrowed  from  the  feud- 
ists, among  whom  it  signified  any  mutilated  or 
truncated  mheritance,  from  which  the  heirs 
general  were  cut  off.  Spelm.  Gloss.  531 ; 
Crag.  lib.  1,  torn.  10;  2  BL  Com.  113. 
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by  force  of  the  statute  of  Westm.  2,  cap.  1^ 
wjiich  is  reported  by  Blackstone,'*  and 
Lord  Coke^  says,  by  this  statute  the  land 
is,  as  it  were*  appropriated  to  the  tenant  in 
tail,  and  to  the  heirs  of  his  body.  Let  us 
see,  then,  what  are  the  words  of  this 
statute.**  "  When  any  giYeth  his  land  to 
any  man  and  his  wife,  and  the  heirs  toge- 
ther of  the  bodies  of  the  same,  with  such 
condition  expressed,  that  if  such  man  and 
wife  die  without  heirs  of  their  {bodies,  be- 
tween them  begotten,  the  land  shall  revert 
to  the  giver  or  his  heir ;  also,  when  one 
giveth  lands  to  another,  and  the  heir  of 
his  body  issuing,  yet  the  will  of  the  donor 
was  not  observed;  wherefore  it  is  pro- 
vided, that  the  will  of  the  giver,  according 
to  the  form  in  the  deed  of  gifl  expressed, 
shcUl  be  observed^  so  that  they  to  whom  the 
land  was  so  given  shail  not  aiiene  the  samsy 
tekereby  it  shall  fail  to  remain  toith  the  issue 
after  tfseir  deaih,  or  revert^  in  ease  of  failure 
^issuCf  to  the  giver" 

Before  this  statute,  if  one  gave  lands  to 
another,  and  the  heirs  of  his  body,  the 
estate  was  considered  a  fee  simple  condi- 
tional; but  when  the  condition  had  hap- 
pened, and  issue  were  bom,  the  estate  could 
be  absolutely  aliened  just  as  readily  as  any 
other  fee  simple/ 

We  propose  to  show  that  an  estate  tail 
has  now  been  so  changed  in  its  nature,  as 
much  more  to  resemble  a  fee  simple  con- 
ditional, before  the  statute,  than  the  pecu- 
h'ar  and  artificial  estate  which  was,  as 
Littleton  said,  **  by  force  of  the  statute  of 
Westminster/* 

This  statute  was  chiefly  intended  to  pro- 
tect the  rights  of  the  issue  of  the  donor 
of  the  estate.  The  statute,  however,  did 
not  peremptorily  annul  alienations  made 
by  tenants  in  tail,  but  forbad  that  the  issue 
should  be  disinherited  by  them  ;^  nor  did 
it  determine  in  what  manner  the  disinheri- 
son should  be  prevented,  whether  by 
giving  a  right  of  entry  to  the  heir,  or  by 
merely  reserving  to  him  that  right  of  action 
(formedon  in  the  descender)  which  is  spe- 
cified in  the  statute.  On  this  subject  a 
variety  of  distinctions  soon  sprung  up^  as 
to  when  the  issue  or  reversioner  might  enter 
on  the  land,  and  as  to  what  would  cause  a 
dUeoHtinuancef  whereby  the  issue  of  the  per- 
sons in  remainder  and  reversion  were  put 
to  their  formedons  or  action,*    But  now  all 


b  3  Com.  112.  «  Co.  litt.  19  b. 

'  13  Edw.  1,  West.  Sec.  c.  1. 
•  Co.  Ldtt.  19a;  2  BL  Com.  111. 
^urt.  Comp.  251. 


these  questions  are  growing  every  day 
more  immaterial,  for  by  stat.  3  &  4  W.  4, 
c.  27,  8.  39,  no  discontinuance  made  after 
the  31  St  of  Dec.  1833,  shall  defeat  any 
right  of  entry  for  the  recovery  of  land ; 
and  by  a  previous  section,  (s.  36,)  the 
remedy  provided,  the  formedon  in  de- 
scender, was  swept  away,  with  almost  the 
whole  tribe  of  real  actions. 

But  much  greater  alterations  have  been 
made,  and  the  intention  of  the  framers  of  the 
statute  of  Westminster  have  been  long 
since  entirely  disregarded,  and  tenant  in 
tail  has  been  gradually  allowed  by 
¥arious  awkward  but  ingenious  doc- 
trines and  contrivances  to  defeat  the 
rights,  both  of  his  issue  and  all  in  re* 
mainder  or  reversion.  But  this  machinery 
for  allowing  him  to  do  this  has  also  become 
obsolete,  and  the  effects  and .  tendencies  of 
all  recent  legislation  have  been  to  place,  so 
far  as  alienation  is  concerned,  this 
estate  on  the  same  footing  in  all  important 
respects  as  other  estates.  There  was  the 
doctrine  of  warranty,  and  the  fictions  pf 
fines  and  of  recoveries,  each  impott* 
ant  in  their  day,  as  enabling  the  tenant  in 
tail  by  indirect  means  to  nullify  or  evade 
the  effect  of  the  statute.  But  these  have 
in  their  turn  been  abolished,  or  ceased  to 
have  any  effect  ;>  and  it  is  now  enacted 
by  Stat.  8  &  4  W.  4,  c-  76,  s.  15,  *•  That 
any  actual  tenant  in  tail,  whether  in  pos- 
session, remainder,  contingency,  or  other* 
wise,  shall  have  full  power  to  disposeof  for  an 
esiale  in  fee  single  absolute^  or  for  any  less 
estate,  Uie  lands  entailed,  as  against  all 
persons  claiming  the  lands  by  force  of  any 
es.tate  tail  which  shall  be  vested  in,  or 
might  be  claimed  by,  or  which  but  for 
some  previous  act  would  have  been  vested 
in,  or  might  have  been  claimed  by,  the 
person  making  the  disposition  at  the  time 
of  making  the  same;  and  also  against  all 
persons,  including  the  king's  most  excel- 
lent majesty,  his  heirs  and  successors, 
whose  estates  are  to  take  effect  after  the 
determination,  or  in  defeasance  of  any  such 
estate  tail.*' 

And  how  is  this  disposition  to  be  made  P 
By  s.  40,  any  disposition  under  the  act  is 
to  be  effected  by  some  one  of  the  assur- 


V  YvcLtM  and  recoveries  are  abolished  by  the 
act  3  &  4  W.  4,  8.  74,  and  by  a.  14,  all 
warranties  of  land  made  after  31st  Dec.  1833, 
by  tenant  in  tail  shall  be  void  against  the  tssuein 
tail,  and  all  nersons  whose  estates  are  to  take 
effect  after  the  detennmation,  or  in  defeasance 
of  the  estate  taiL 

c  c  2 


404* 


TheLamofEttateti 


ances  (no^  betng  a  wUt)^  by  whioh  the 
tenant  in  tail  could  have  made  disposition 
if  hb  estate  were  an  €$taie  at  law  in  fee 
nmpie^  provided  that  it  be  made  and  evi* 
denced  by  deed,  and  do  not  rest  onlv  in 
contract*  And  by  s.  4U  the  deed  (un* 
less  in  the  case  of  a  lease  for  21  years,) 
must  be  enrolled  in  Chancery  written  six 
calendar  months  after  the  execution. 

But  it  will  be  observed  that  there  is  an 
exception  as  to  disposition  by  will,  and  al- 
though by  the  Will's  Act^  (8.dUt  is  enacted 
that ''  all  real  estate  which  the  person  de« 
vising*'  shall  be  entitled  to,  either  at  law 
or  inequity,  at  the  time  of  his  death,  <<  may 
be  devised/'  yet  it  must  be  perfectly  under^ 
stood  that  the  conditions  do  not  apply  to 
an«state  tail,  whioh  can  only  be  disposed  of 
under  the  Fines  and  Recoveries  Act,  3  &4 
W>  4|  &  74.     The  assurances  must  be,  or 
must  purport  to  be,  an  actual  conveyance 
inlervtfwt  adapted  to  pass  the  legal  inherit- 
anoe  as  a.  feoffment,  lease  and  release,  or 
bargain  and.  sale ,  and  if  the  estate  tail  be 
not  in  possession,  or  the  object  be  incorpo- 
real, a  grant.      It  is  not  enough  on  the 
one  hand  that  the  instrument  is  a  deed, 
unless  it  be  adequate  to  pass  the  estate  of 
the  tenant  in  tail,  considered  as  a  legal 
fee  simple ;  nor,  on  the  other  hand,  that  it 
is  an  assurance  adequate  to  pass  such 
estate,  imless  it  be  also  a  deed  *•     So  far, 
therefore,  the  only  distinction  between  the 
alienation  of  a  tenant  in  tail  and  a  tenant  in 
fee  simple  is,  that  the  alienation  of  the  former 
must  be  by  deed   enrolled,  whereas  the 
latter  may  not  only  aliene  his  estate  by  a 
deed  which  need  not  be  enrolled,  but  may 
also  devise  it,  and  may  bind  it  in  equity 
by  contract.^     But  notwithstanding  these 
restrictions,  we  conceive  that  the  estate 
tail,  as  it  at  present  exists,  should  be  said 
to  be,  not  by  force  of  the  statute  of  West- 
minster, but  by  force  of  statute  3  &  4  Wm. 
4f  c.  74,  and  in  fact  much  more  resembles 
an  estate  or  fee  simple  conditional  before 
die  statute,  than  the  peculiar  estate  tail 
under  the  statute. 

But  another  important  distinction  be* 

tween  estates  in  fee  simple  and  estates 

tail,  remained  to  a  much  later  period,  we 

mean  as  to  thehr  being  subject  to  debtSk 

As  far  back   as  the  reign  of  Henry 


VIII.^  estates-  tail  were  rendered  liable 
to  be    charged  for    payment   of   debts» 
due  to  the  king  by  record    aa  spemal 
contract;  and  in  the  reign  of  Junee  I. 
they  were  made  liable  to  the  bankrupt 
lawsi°*  which  power  has  been  enlarged 
and    improved*  by  subsequent   statotea." 
But  down  to  the  beginning  of  the  reigo 
of  her  preaentMajest)%  they  were  eoEeoptBd 
from  all  ordinary  debts  not  contracted  by 
a  trader  in  the  course  of  corameice*    This 
was  the  last  relic  of  the  estate  as  it  ex- 
isted under  the  feudal  system,  and  it  has 
been  removed  by  statute  1  &2  Vict,  c  110, 
8«  18,  by  which  it  is  enacted,  that  a  jodg* 
ment  mily  entered'  up  in  any  of  the  Su* 
perior  Courts  at  Westminster  i^ainst  any 
person,  shall  operate  as  a  change  on  aU 
lands,  tenements,  and  hereditaments,  of 
which  he  shall  be  seised  or  posseeacd,  for 
any  estate  or  interest  in  law  orequity,  or 
over  whioh  he  shall  have  any  disposing 
power,  and  shall  be  biodmg  as  against 
him   and  the  issue  of  his  body  and  all 
claimants  whatever,  whom  he  was  oonpe* 
tent  without  the  assent  of  any  other  peraons 
to  have  bBrred4 

There  are  one  or  two  other  pointa  which 
remain  to  be  mentioned. 

As  to  leases  by  tenant  in  tail,  it  was 
provided  in  the  reign  of  Henry  8  •  that 
certain  leases  which  did  not  tend  to  the 
injury  of  the  issue,  were  allowed  to  be 
good  at  law,  and  to  bind  the  issue  in  tail; 
and  these  leases  are  still  governed  by  this 
statute,  but  of  course  it  is  now  compe* 
tent  for  tenant  in  tail  to  make  any  other 
leases  by  deed  enrolled ;  and  under  sta- 
tute 3  &  4Wro«  4,  c.  74,  s.41,  there  may 
be  a  lease  not  enrolled  for  twenty-one  years 
or  less,  and  at  not  less  than  five^sixths  of 
a  rack  rent,  and  to  commence  at  not  more 
than  twelve  calendar  months  from  the 
date. 

When  it  was  said  that  all  remainders  or 
reversions  might  be  bound  by  a  deed  en- 
rolled, an  exception  must  be  made  as  to 
certain-  estates  tail,  which,  by  an  act  of 
Henry  8,p  or  by  any  other  act,  are  re- 
strained flt>m  barring  their  estates  tail  sod 
to  estates  tail  grant^  fbr  public  services^i 

It  will,  in  conclusion,  be  necessary  tore- 


«•  1  Viet,  c.  26. 

*  1  Hayes  Gonvejr.  155. 

^  We  do  not  now  advert  to  the  |nrotsotion 
provtdsd  by  the  Act,  when  a  tenant  in  tail  t» 
J  ssiafarffr  wishes  to  bar  the  estate.  We  are 
oa^  at  present  adverting  to  estates  tail  in  pos*> 
SeejMt^. 


I  33  Hen.  8,  c.  39. 
■  1  Jac.  1,  c.  19. 
•  3  &  4  W.  4,  c.  74. 
o  32.  Hen.  8,  c.  28. 
P  34  &  35  Hen.  8»  c  20. 
4  See  Duke  of  Giafton  9.  London  and  Bir- 
mingham Railway,  Co.  5  Sing.  N.  G.  27. 
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mind  the  reader  of  the  provisions*  of  the 
act  3  ar  4  Wm^  4»  c.  74,  rdating  to  the 
protector  of  the  settlement,  which  now 
forma  the  gtnrd  against  improper  alliena- 
tion  by  tenants  in  tail  in  remainder  and 
tinder  dtaability,  and  these  it  seems  unne- 
treasary  to  repeat  here,  as  reference  may 
be  made  to  the  statute  for  them. 

iiOrdCoke,'  in  closing  his  account  of  fee 
tan,  says,  "  What  great  alterations  have 
been  made  since  Littleton  wrote,  concern- 
ing not  only  leases  to  be  made  by  tenant  in 
taH,  but  bars  also  of  the  estate  tail  iuelf, 
by  force  of  certain  aets  of  parliament 
«ince  Littleton's  tioM,  yea  shall  read, 
sect.  56  Sc  708."  But  now  what  Lord  Coke 
«aidof  Litdeton  would  be  applicable  to  the 
bars  he  mentions,  which  have  been  re 
moved  and  different  ones  substituted. 

THE  PRIVY  COUNCIL  APPELLATE 
JURISDICTION  BILL. 


This  Bill,  which  we  noticed  in  our  last 
number  (p.  386,  ante),  after  reciting  the  3  &  4 
W.  4,  c.  41,  and  the  5  &  6  W.  4,  c.  83,  states 
in  the  preamble,  that  '*  the  Judicial  Committee, 
acting  under  the  authority  of  the  said  ActS; 
bath  been  found  to  answer  well  the  purposes 
for  wfaiehit  WM so  established  by  Parliament ; 
but  it  is  found  aecessary  to  amend  its  constitu- 
tion in  some  respects,  for  the  better  dispatch  of 
business,  and  expedient  also  to  extend  its  juris- 
diction and  powers." 

It  is  therefore  proposed  to  enact  as  follows : — 
"*  1.  Prefident  and  Judges,— ThRi  her  Majesty 
may  appoint  any  person,  being  a  barrister  of 
twenty  years'  standing,  or  a  serjeant-at-law  of 
£fteen  yeare'  standing,  such  person  being  also  a 
member  of  her  Majesty's  most  honourable  PHvy 
Council,  Ftesident  in  such  Committee,  in  the 
absence  of  the  President  of  the  Council,  who 
shall  hare  rank  next  after  the  said  President, 
jind  after  the  Lord  Privy  Seal,  in  all  courts  and 
places,  and  receive  a  salaiy  of  £2,000,  over  and 
^boye  any  pension  which  he  may  have  as  a 
Judge  under  the  Z9  6.  3,  c.  1 10. 

2.  That  her  Majesty  may  appoint  anytivo 
persons,  being*  members  of  the  said  Privy 
Cooncfl,  and  being  such  barristers  or  serjeants- 
4ie-law  as  aforesaid,  to  be  First  and  Second 
Puisne  Judges  of  the  said  Judicial  Committee; 
the  first  of  whom  shall  preside  therein,  in  the 
absence  of  the  President  and  Vice-President, 
and  the  second  of  whom  shall  preside  in  the 
absence  of  the  first  duch  Judge,  and  of  the 
President  and  Vice-President;  which  first 
Poaane  Judge  shall  nsceive  a  salary  of  £1,500 
a-jear,  over  and  above  any  pension  as  a  Judge 


which  be  may  hava  under  the  powers  of  ^bm 
39  G.  3,  c.  110;  and  the  seeoad  of  whidi 
Puisne  Judges  shall  receinre  a  salary  of  £k,^O0 
a-year,  over  and  above  sack  pension  as  a  Jtid|f»; 
and  such  fiat  and  second  Puisne  Judges  ahdl 
take  prec^ence  above  all'  other  Privy  Councii* 
lore  of  older  appointment  than  themselves,  and 
not  having  any  hereditary  or  ofiicialprece^nce, 
or  any  pvecedeace  other  than  as  Privy  Coun- 
cillors. 

3.  BwimtMn  of  PatmU  I>rms^--It  is  expe- 
dient, for  the  encouragement  of  inventions  is 
the  useful  arts,  to  enable  the  .time  of  monopolf 
in  Patents  to  be  extended,  in  cases  in  whish  ift 
csfi  be  satisfactorily  shewn  that  the  easpenae  of 
the  invention  hath  been  greater  l^ian  tiis  timo 
now  limited  by  law  wi31  suffice  to  reimburse ;  it 
is  therefore  proposed  to  enact,  on  petition  to 
either  Hoase  of  ParUament,  and  the  address  of 
such  House  to  her  Majesty,that  the  petition maf 
be  referred  to  the  Judicial  Committee;  and  if  the 
ssid  Committee  iQiall  proceed  to  consider  tbe 
same  after  the  manner  and  in  the  usual  coarse 
of  its  proceedings  touclung  Patents,  and  if  the 
said  Coounittee  shall  be  of  opinion,  and  shall 
so  report  to  her  Mi^esty,  that  a  further  period 
greater  than  seven  years'  extension  of  the  said 
Patent  team  ought  to  be  granted  to  the  peti- 
tioner, it  shall  be  lawful  for  her  Majesty,  it  she 
shall  so  think  fit,  to  grant  an  extension  thereof' 
for  any  time  not  exceeding  fourteen  years,  in 
like  mannsr  and  subject  to  the  same  rules  as 
the  extension  for  a  term  not  exceeding  seven 
years  is  now  granted  under  the  6  &  6  W.  ^ 
c.  83. 

4.  Her  Majesty  may  grant  extension  for  m 
lesser  term  tliui  that  prayed. 

6.  DJeorcetw — It  is  expedient  that  the  obtain- 
ing Divorces  h  vmovio  matrimomi  in  cases 
where  there  is  proved  to  have  been  conjugal 
infidelity  on  the  wife's  part,  and  no  misconduct 
of  the  husband,  should  be  rendered  a  remedy 
common  to  all  classes  of  the  community,  and 
sudi  cases  may  conveniently  be  considered  by 
the  Judicial  Committee  of  oer  Majesty's  Privy 
Council;  it  is  therefore  proposed  to  enact,  thit 
if  any  person  shall  present  a  petition  to  the 
Lords'  House  of  Parliament,  complaining  of 
adultery  committed  by  his  wife,  and  prayiw 
for  a  Divorce  d  vineuh  matrimomi,  and  the  said 
House  shall  address  her  Mi^es^  to  refer  the 
same  to  the  said  Committee,  and  her  Majesty 
shall  think  proper  to  refer  the  same  to  the  said 
COTttmittee,  the  matter  of  the  petition  shall  be 
inquired  of  by  the  said  Committee,  aecordi^ 
te  the  usual  course  of  proceeding,  and  accord- 
ing  to  such  fiuther  rules  and  ordera  as  it  ia 
hereinafler  authorized  and  empowered  to  make ; 
and  if  the  said  Committee  shall  report  that  a 
Divorce  should  be  granted  as  prayed,  then  ^ 
Majesty  skalV  if  ahe  shall  think  ft,  cause  svck 
report  to  be  hod  before  tiie  Lords'  Hease  of 
Pariiament,  and  likewiae  befow  the  Coomionsf 
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her  Majesbr's  Justices  of  Assise  or  others  her 
Majesty's  Commissioners  by  whom  anv  Court 
shall  l>e  holden  under  any  of  her  M^esty's 
Commissions  of  Oyer  and  Terminer  or  General 
Gaol  Delivery  shall  have  severally  and  jointly 
all  the  powers  which  by  any  Act  are  given 
to  the  Uommissioners  named  in  any  com 
mission  of  Oyer  and  Terminer  for  the  tr^ring  of 
offences  committed  within  the  jurisdiction  of 
the  Admiraltv  of  England,  and  that  it  shall  be 
lawful  for  tne  first-mentioned  Justices  and 
Commissioners,  or  any  one  or  more  of  them, 
to  inquire  of,  hear,  and  determine  all  offences 
alleged  to  have  been  committed  on  the  high 
seas  and  other  places  within  the  jurisdiction  of 
the  Admiralty  of  England,  and  to  deliver  the 
gaol  in  every  countv  and  franchise  within  the 
limits  of  their  several  commissions  of  any  per- 
son committed  to  or  imprisoned  therein  for  any 
offence  alleged  to  have  been  committed  upon 
the  high  seas  and  other  places  within  the  juris- 
diction of  the  Admiraltv  of  England ;  and  all 
indictments  found,  and  trials  and  other  pro- 
ceedings had,  by  and  before  the  said  Justices 
«nd  Commissioners  shall  be  valid ;  and  it  shall 
be  lawful  for  the  Court  to  order  the  pa^pient 
of  the  costs  and  expenses  of  the  prosecution  of 
such  offences,  in  toe  manner  prescribed  by  an 
Act  of  the  7  Geo.  4,  c.  64,  intituled  "  An  Act  for 
Improving  the  Administration  of  Criminal 
Justice  inEngland,"  in  the  case  of  felonies  tried 
in  the  High  Court  of  Admiralty. 

2.  Vemie  in  IndidmaUs. — And  be  it  enacted. 
That  in  all  indictments  preferred  before  the 
said  Justices  and  Commissioners  under  this 
Act  the  Venue  laid  in  the  margin  shall  be  the 
same  as  if  the  offence  had  been  committed  in 
the  county  where  the  trial  is  had ;  and  all  ma- 
terial fects  which  in  other  indictments  would 
be  averred  to  have  taken  place  in  the  county 
where  the  trial  is  had,  shall  in  indictments  pre- 
pared and  tried  under  this  Act  be  averred  to 
oave  taken  place  "  on  the  high  seas." 

3.  Where  Offenders  shaU  be  tried.— -And  be  it 
enacted.  That  the  Justice  or  Justices  by  whom 
amr  information'  shall  be  taken  touching  any 
ofrence  committed  within  the  jurisdiction  of  the 
Admiralty  of  England,  under  the  provisions  of 
an  Act  passed  in  the  7  Geo.  4,  c.  38,  intituled 
''An  Act  to  enable  Commissioners  for  trying 
Offences  upon  the  Sea^  and  Justices  of  the 
Teace,  to  take  Examinations  touching  such 
Offences,  and  to  commit  to  safe  Custooy  Per- 
sons charged  therewith,"  if  he  or  they  shall  see 
cause  thereupon  to  commit  such  person  to  take 
his  trial  for  such  offence,  shall  commit  him  to 
the  same  orison  to  which  he  would  have  been 
committed  to  take  his  trial  at  the  next  Court  of 
Oyer  and  Terminer  and  General  Gaol  Delivery, 
if  the  offence  had  been  committed  on  land 
within  the  jurisdiction  of  the  same  Justice  or 
Justices,  and  shall  have  authority  to  bind  by 
recognizance  all  persons  who  shaU  know  or 
declare  any  thing  material  touching  the  said 
offence,  to  appear  at  the  said  next  Court  of 
Oyer  aind  Terminer  and  Goaeral  Gaol  Delivery, 
then  and  there  to  prosecute  or  give  evidence 
against  the  party  accused,  and  shall  return  aS 


such  informations  and  recognisances  to  the 
proper  officer  of  the  Court  in  which  the  trial  is 
to  be,  at  or  before  the  opening  of  the  Court ; 
and  everv  such  offender  shaU  be  arraigned, 
tried,  ana  sentenced  as  if  the  offence  had  oeen 
committed  within  the  coimty,  riding,  or  division 
for  which  such  Court  shall  be  holden. 

4.  .Not  to  affect  Central  Criminal  Court,  or 
prevent  the  Itsue  of  Special  Commissions, — Pro- 
vided always,  and  be  it  declared  and  enacted. 
That  nothing  herein  contdned  shall  affect  the 
jurisdiction  belonging  to  the  Central  Criminal 
Court  for  the  trial  of  persons  charged  with  of- 
fences committed  on  the  high  seas  and  other 
places  withia  the  jurisdiction  of  the  Admiralty 
of .  England,  or  to  restrain  the  issoe  of  any 
spepial  commission  under  the  first-redted  Act 
for  the  trial  of  such  offenders,  if  need  shall  be. 
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SUBSTITUTKD  SBRVICB  OP  SUBPOINA. 

Wb  now  resume^our  series  of  articles  on 
Chancery  Practice»  and  shall,  from  time  to 
time,  select  such  topics  as  will  be  of  gene- 
ral utility  to  the  practitioner.  We  lately 
noticed  the  cases  relating,  amongst  other 
subjects,  to  the  service  of  a  copy  of  the  bill, 
(p.  131,  ante,)  We  would  now  direct  the 
attention  of  our  reiaders  to  the  decisions 
concerning  the  substiiuted  service  of  a 
subpoena,  where  the  defendant  is  out  of  the 
jurisdiction,  or  cannot  be  found,  in  order  to 
effect  service. 

The  Court  always  proceeds  on  the  prin- 
ciple that  the  person  on  whom  service  is 
permitted  to  be  made,  is  the  implied  or 
specially  appointed  agent  of  the  defendant. 
In  the  subject  matter  of  the  suit ;  and  the 
decisions,  for  the  sake  of  giving  a  clear 
view  of  the  subject,  may  be  classed  under 
the  following  heads : — 

Substituted  service— 1st.  On  the  attor- 
ney at  law  of  a  defendant  to  an  injunction 
suit  for  restraining  the  action  at  law* 
2nd.  On  a  person  authorized  by  executors 
or  administrators  abroad  to  prove  a  will  or 
take  out  letters  of  administration  in  this 
country.  8rd.  On  a  person  specially  ap« 
pointed  by,  or  acting  as  agent  for,  the 
defendant  in  a  matter  to  which  the  suit 
relates.  4th.  On  a  partner  of  the  defend- 
ant in  a  suit  relatmg  to  a  partnership 
matter*.  5th.  On  the  fiither  or  mother  or 
fhther-in-law  of  an  infant.  6th.  At  a 
place  where  a  defendant  has  directed  letters 
to  be  addressed  to  htm.  And,  7th,  we 
shall  state  the  cases  in  which  the  Court 
has  refused  to  allow  the  proposed  substi- 
tuted service. 

c  c  5 
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Ist.  As  to  flervice  on  the  attorney  at 
law  of  the  defendant  in  an  injunction  suit 

In  an  injunction  suit  to  stay  proceedings 
at  law,  the  defendant  being  abroad,  service 
on  his  attorney  at  law  will  be  ordered  to 
be  good  service  on  him ;  but  an  affidavit  of 
tnerits  must  be  first  made.  Stephen  v.  Cini, 
M.  T.  17»6  ;  4  Ves.  859 ;  FuUerton  v. 
Wallace,  H.  T.  1799,  ibid.  860  n.  The 
affidavit  of  merits  must  be  made  by  the 
plaintiff  in  equity*  The  solicitor's  affidavit 
will  be  sufficient  only  where  be  has  per- 
jM>nal  knowledge  of  the  merits.  Kmworthy 
^.  AecumoTf  8  Madd.  550 ;  Balle  v.  Strutt, 
C  Jur.  1086.  (V.  C.  Wigram.)  And  m  a 
case  in  which  substituted  service  was  re- 
fused, the  Court  explamed  the  principle  on 
which.it  allows  substituted  service  in  an 
injunction  bill  on  the  attorney  at  law  to 
be,  that  the  attorney  at  law  is  an  agent 
cons^tuted  by  the  par^  making  the  de- 
mand, for  the  purpose  of  prosecuting  that 
demand  at  law,  and  that  Uie  suit  in  equity 
is  a  defence  to  that  demand.  And  the 
Court  also  suggested  that  the  case  of  exe- 
cutors was  of  the  same  description.  Smith 
T.  Hibernian  Mining  Company ^  M.  T.  1803. 
I  Sch.  &  Lef.  288. 

So  far  the  principle  of  the  decision  is 
manifest.  An  attorney  retained  to  prose- 
cute a  demand  in  one  court,  is  held  to  be 
his  client's  agent  in  another  court,  relating 
to  the  same  subject  matter,  and  without 
which  the  defendant  at  law  would  be 
deprived  of  the  proper  means  of  defence. 

The  affidavit  in  support  of  the  motion 
for  substituted  service  on  the  defendant's 
attorney  at  law,  need  not  state  an  applica- 
tion to  him  to  accept  service  of  a  subpoena, 
and  a  refusal  by  him.  French  y.  2&ms» 
E.  T.  1807.  13  Ves.  598. 
^  2nd.  As  to  service  on  a  person  autho- 
rized by  executoEs  or  administrators  abroad 
to  prove  a  will  or  take  out  letters  of  admi- 
nistration in  Uiis  country. 

Thus  service  on  an  attorney  or  proctor 
bolding  ^  power  of  attorney  to  prove  a  will 
from  executors  abroad,  was  allowed  to  be 
good  service  on  such  executors  in  a  suit 
relating  to  the  will.  Hales  y^  Sutton^  H.  T. 
1715,  1  Diok.  26.  This  case  U  HaUeU  v. 
jSuUon,  see  reference  to  Registrar  s  book, 
12  Sim.  140  n. 

So  also  in  a  suit  for  restraining  the 
defendant  and  her  agents  irom  receiving  or 
gettii^  in  the  debts  or  effects  of  an  in- 
testate, au  order  was  made  that  service  of 
the  subpoena  on  a  proctor  who  had  obtained 
letters  of  administration  in  this  country  to 
the  effects  of  the  intestate  for  the  defend- 


ant, who  resided  in  Ireland,  and  had  also, 
as  her  agent,  applied  for  a  debt  due  to 
the  deceaseds  estate,  should  be  good 
service  on  the  defendant.  Snghsh  v. 
Hendrich,  I  June,  1821.  Madd.  &  Gelder, 
205. 

And  in  a  creditor's  suit  against  an  exe- 
cutor and  general  devisee,  who  was  resi- 
dent in  India,  and  had,  by  an  agent,  taken 
out  administration  here,  service  of  sob- 
poena  to  appear  on  such  agent,  was  ordered 
to  be  good  service  on  such  executor  and 
devisee.  Weymouth  v.  Lambert^  Nov.  19tb, 
1840.  3  Beav.  888. 

The  principle  is  aiso  apparent  in  diese 
cases;  as  the  person  authorized  to  prove  the 
will  or  administer  in  this  country,  must  be 
considered  to  have  an  implied  authority 
from  his  principal  to  act  fi>r  him  in  matteis 
connected  with  the  will  or  administratifla 
arising  here. 

3rd.  As  to  service  on  a  person  specislly 
appointed  by,  or  acting  as  agent  for,  ^ 
defendant  in  a  matter  to  which  the  soit 
relates. 

Circumstances  being  diewn  by  affidavit, 
from  which  it  might  be  infeiml  that  t 
solicitor  had  received  a  pension,  the  sub- 
ject of  the  suit,  as  agent  for  the  deteniVuI^ 
service  of  a  subpoena  on  such  solicitor  was 
ordered  to  be  good  service  on  the  defend- 
ant. Lyde  v.  Hak^  June  2, 1886;  5  Lav 
Journal,  Ch.  R.  (N.S.)842. 

An  order  was  also  made,  that  service  eo 
the  partners  of  a  defendant  (who  was  a 
practising  solicitor,  but  out  of  the  jurisdic- 
tion) at  the  house  of  business,  should  be 
deemed  good  service  on  the  defendant,  be 
having  received,  through  such  parUiers, 
from  a  receiver  in  another  cause,  certain 
annual  sums  which  the  pending  suit  sougbt 
to  restrain  him  from  receiving.  Kinder  w, 
Forbee,  April  2drd  A  May  16th,  1840. 
M.  R.  2.  Beav.  503. 

And  where  the  defendant,  who  was  out 
of  the  jurisdiction,  had  given  special  autho- 
rity to  a  person  within  the  jurisdiction 
to  act  as  his  agent  with  respect  to  pro- 
perty the  subject  of  the  suit,  the  Court 
ordered  service  of  the  subpcena  to  app^v 
and  answer  on  that  person,  to  be  good  ser- 
vice on  the  defendant.  Habhouse  v.  Courtr 
ney,  12  Sim.  140,  27  th  May,  17th  June, 
&  7th  July,  1841.  See  also  HaM  t. 
Snitm,  Carter  v.  £>e  Bruyn^Hyde  y.Fodtr, 
and  Geledneki  v.  Cheufiochg  esses  ex* 
tracted  from  the  Registrar  s  bosk,  reported 
in  a  note  to  that  ease. 

Again,  on  the  same  principle,  the  Coort 
ordered  service  of  a  subpcena  upon  the  wife 
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«r  the  defendant,  who  was  out  of  the  juris- 
diction,  to  be  good  service  on  him,  on  an 
affidavit,  statingfUponinformation and  belief, 
that  ahe  had  authority  to  arrange  with  the 
plaintiff  as  to  a  sum  of  stock  to  which  tlie 
suit  related,  and  that  in  carrying  out  such 
authority,  she  had,  by  her  solicitor^  made 
an  offer  of  compromise.  Bromley  v.  The 
JBank  ofEngkmdy  Jan.  21st,  1843 ;  7  Jur. 
120.  V.C.E. 

4th.  On  a  partner  of  the  defendant  in 
a  suit  relating  to  a  partnership  matter. 

Service  on  a  partner  resident  in  England, 
was  held  to  be  good  service  on  another 
partner  resident  in  France,  in  a  suit  relating 
to  a  partnership  matter.  Carringtan  v. 
ChaUUUm,  E.  T.  1722.  Bunb.  107.  And 
oee  Zotw  v.  Baker,  £.  1665,  1  Ch.  Ca.  67 ; 
and  Coke  y.  Gtarney,  1  Madd.  187. 

The  principle  is  also  here  quite  clear,  as 
a  partner  is  always  deemed  in  law  the  agent 
«f  his  co*partner  in  the  business  of  the 
partnership. 

5th«  As  to  service  on  the  father  or 
mother,  or  father-in-law,  of  an  infant 

Where  infants  could  not  be  found,  and 
the  defendant's  aolicitor  refused  to  tell 
where  they  were,  it  was  ordered  that  ser- 
vice of  subpoena  on  the  mother  should  be 
good  service.  Baker  v.  Holmes,  1  Dick.  18. 
See  also  Smith  v.  Marshall,  2  Atk.  70. 

And  the  Court  ordered  that  service  on 
the  father  of  an  infant  should  be  good  ser- 
Tice  on  such  infant,  on  an  affidavit  stating 
that  the  father  reused  to  say  where  his 
■on  was  to  be  found,  the  age  of  the  chiki, 
and  that  the  father's  house  was  the  in&nt's 
usual  domicile.  Uayd  v.  Lloyd,  Jan.  dlst, 
1842,  6  Jur.  318. 

And,  in  another  case,  service  on  the 
£Either-in-law  of  an  infant  was  ordered  to.be 
good  service  on  the  infant.  Thompson  v. 
«/brte«,  8  Ves.  141. 

The  principle  may  be  also  said  to  extend 
to  this  case,  as  parents  are  generally  con- 
sidered as  the  proper  persons  to  act  on 
behalf  of  their  chiklren. 

6th.  At  a  place  where  a  defendant  has 
directed  letters  to  he  addressed  to  him. 

Thus,  on  an  i^davit  that  the  defendant 
had  left  his  usual  place  of  abode,  that  he 
was  a  member  of  a  club-house  where 
parcels  and  letters  were  left  for  him,  which 
had  been,  within  the  last  six  weeks,  sent 
to  or  called  for  by  him,  and  that  frequent 
endeavours  had  been  made  to  serve  him 
with  a  subpceDa  at  hisL  late  residence,  and 
at  the  club-house,  an  order  was  made  tliat 
tervioe  of  the  subpoena  at  the  club-house 
should  be  good  service.    JElderton  &,  ano' 


ther  V.  Fraser,  May  d0di>  1843,  26  L.  O. 
267. 

This  indeed  is  not  a  novel  practice,  as 
appears  by  a  case  in  Mich.  Term  1799, 
where,  on  an  affidavit  stating  that  inquiries 
had  been  made  for  a  defendant  at  a  coffise- 
house  frequented  by  him^  but  that  he  now 
concealed  himself,  and  that  he  had  written 
a  letter  to  the  plaintiff,  desiring  him  to 
address  his  answer  under  cover  to  S.  P., 
Esq.;  service  by  sending  a  copy  of  the 
subpoena,  addressed  to  the  defendant, 
under  cover  to  S.  P.,  Esq.,  was  ordered  to 
be  good  senFice.  Munt  v.  Lever,  5  Ves. 
147. 

In  these  cases,  although,  strictly  speak* 
ing,  the  principle  of  agency  does  not  apply, 
yet  the  persons  at  the  club-house  or  coffee- 
bouse  may  be  considered  as  specially  de- 
puled  by  the  defendant  to  receive  com- 
munications for  him. 

It  would  seem,  that  if  the  defendant 
cannot  be  found,  af^er  diligent  inquiry, 
application  may  be  made  to  substitute 
service,  although  a  similar  application  has 
been  previously  refused.  Radford  v.  jBo- 
berts,  Nov.  17th  &  25th,  1842.  25  L.  O. 
p.  172. 

7  th.  We  come  now  to  the  cases  in 
which  the  Court  will  no^  allow  substituted 
service. 

The  Court  will  not  order  substituted 
service  of  subpcena  to  appear,  on  the  soli- 
citor of  the  defendant  in  another  suit  in- 
stituted by  him,  where  the  agency  of  such 
solicitor  cannot  be  carried  further  than  his 
acting  for  the  defendant  as  plaintiff  in 
such  other  suit.  Pinnach  v.  JRigby,  July 
11th,  1842,  6  Jur.  636.  V.  C.  K.  Bruce. 

And  the  Court  refused  to  allow  service 
on  the  clerk  in  court,  or  solicitor  of  the 
plaintiff  in  another  suit  relating  to  the  same 
matter,  to  be  good  service  on  him  as  de- 
fendant in  the  suit  in  which  service  was 
sought  to  be  made  on  him.  Bond  v.  Duke 
of  Newcastle,  M.  T.  1791,  3  Bro.  G.  C. 
387. 

And  in  the  case  of  cause  and  cross-cause, 
the  Court  discharged  an  order  that  service 
on  the  clerk  in  court  of  the  plaintiff  in  the 
original  cause,  should  be  deemed  good 
service  on  him  as  defendant  in  the  cross- 
cause,  aiui  added,  that  the  proper  course 
was,  to  stay  all  proceedings  in  Uie  original 
cause  until  the.  plaintiff  in  that  suit  should 
put  in  his  answer  in  the  cross-cause. 
Waierton  v.  Crqft,  24th  &  28th  Nov. 
1834,  5  Sim.  502. 

And  it  will  not  be  ordered  on  the  general 
agent  of  the  defendant,     Smith  v.  Hiber' 
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nian  Mining  dmpanyf  1  Sch.  ic  Lef. 
288. 

The  Court  also  refused  to  make  an  order 
for  substituted  service  on  the  general  soli- 
citor of  a  defendant  who  was  also  a  trustee 
of  the  fund  in  question  in  the  cause.  Node 
v.  Backhouse,  21st  July,  1843,  7  Jur.  808. 
V.  C.  K.  Bruce. 

In  all  these  cases,  it  will  be  readily  seen 
that  the  principle  of  agency  in  the  parti- 
cular matter  of  the  suit  will  not  apply. 

The  application  must  be  made  against 
the  defendant  on  an  affidavit  of  the  circum- 
stances. The  Court  refused  to  order  sub- 
stituted service  on  a  co-defendant,  upon  a 
statement  contained  in  his  answer,  admit- 
ting that  he  held  a  power  of  attorney  from 
the  defendant  on  wtiom  the  subpcena  was 
to  be  served,  to  receive  an  annuity  which 
the  bill  sought  to  set  aside.  'Rickeord  v. 
Nednf^  April  18th,  1817,  2  Mer.  468. 

LORD    BROUGHAM'S    PRIVY 
COUNCIL  BILL. 

In  another  part  of  this  number  we  give 
an  abstract  of  Lord  Brougham's  Privy 
Council  Bill,  which  has  been  referred  to  a 
select  committee.  It  is  intended  to  remedy 
two  great  defects  in  the  present  adminis- 
tration of  the  law,  to  which  we  have  re- 
cently called  attention.  It  proposes  to 
Erovide  a  permanent  head  to  the  Judicial 
lommittee  of  the  Privy  Council,  and  a 
cheaper,  and  what  is  more  important,  a 
juster  mode  of  obtaining  divorces  d  vin- 
culo matrimonii.  To  both  of  these  ob- 
jects we  have  repeatedly  declared  ourselves 
to  be  favourable;  but  whether  this  par- 
ticular bill  is  the  best  mode  to  obtain  them, 
we  need  not  now  discuss,  as  its  details 
may  be  entirely  altered  in  committee.  We 
have  all  along,  and  at  great  length,  con- 
tended, that  the  real  remedy  for  the  first 
evil  is,  to  constitute  the  House  of  Lords 
one  great  Appellate  Court,  and  to  merge 
the  Judicial  Committee  in  this;  and 
nothing  has  since  altered  our  opinion.  But 
this  plan  was  deliberately  proposed  two 
years  ago,  by  Lord  Campbell,  and  met 
with  no  support.  What,  then,  is  to  be 
done  ?  Are  things  to  be  allowed  to  remain 
as  they  are  ?  We  repeat,  that  it  is  not 
proper  to  allow  the  second  great  Appellate 
Court  to  depend  entirely  on  voluntary  and 
unpaid  support  for  its  Judges.  It  would 
be  far  wiser,  and  much  more  decorous,  to 
secure  permanent  services  by  an  adequate 
consideration.  But  whether  more  than 
one  Judge  should  be  paid,  or  what  should 


be  the  salaries,  are  matters  that  certainly 
we  need  not  now  discuss ;  still  less  who 
those  possible  Judges  are  to  be:  all  this 
we  leave  to  political  partizans.  We  are 
only  anxious  to  secure  to  the  professicNi, 
and  to  the  public,  a  proper  AppelUlte 
Court,  and  an  improved  mode  of  obtaining 
divorces*  And  with  this  view  we  shall 
be  ready  to  discuss  the  details  of  the  bill 
when  it  comes  out  of  committee. 


NOTES  OF  THE  WEEK. 


SIXTY  YBARS    TITLB. 

Wb  were  prepared  with  a  report  of  the 
case  of  Cooper  v.  Emery^  by  which  the 
Lord  Chancellor  has  decided  that  jub^ 
years  must  be  still  the  rule  as  to  the  Titb 
to  be  made  by  Vendors,  notwithstanding 
the  limitations  of  the  Real  Acttona  Act, 
and  the  construction  put  upon  it  by  sone 
conveyancers.  The  parties,  however,  have 
again  to  apply  to  the  Court  for  an  explana- 
tion of  one  of  the  material  points  of  the 
judgment.  We  shall  therefore  defer  Ae 
report  until  we  can  complete  it,  which  will 
probably  be  next  week. 


RBMBDIBS  IN  LIBU  OF  LOCAL  COUBTS. 

The  government  measure  his  not  yet  beea 
brought  in.  We  fed  assured  that  some  effi- 
cient plan  may  be  devised  for  removing  the 
defects  of  the  law  in  regard  to  Actions  lor  tlie 
recovery  of  Small  Debts,  without  resorting  to 
any  new  Local  Courts.  As  in  the  Eedestas- 
tlcal  system,  so  in  Common  Law,  we  think 
that  many  (if  not  all)  of  the  present  Local 
Courts  should  be  abolished.  Much  might  be 
<ione  through  the  medium  of  the  ancient  Courts 
ci  Quarter  or  General  Sessions ;  and  we  shall, 
at  an  early  opportunity,  examine  the  sngges* 
tions  made  by  Mr.  Boothby  in  his  recent 
pamphlet.  Further  improvements  m%bl  be 
made  in  the  mode  of  proceeding  in  the  Supexior 
Courts,  which  would  effect  every  useful  and 
practicable  object. 


THB  LOBD  CHANCBLLOB'S  TBANSrBB  OF 
PBOPBBTY  BILL. 


Wb  have  several  suggestiona  to 
•issnded  on  hints  we-  have  received,  for  im- 
proving  this  BiU,  and  which  will  be  submitted 
to  our  readers  next  week. 


Chancery  Con^ensaHons. 
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CHANCERY  COMPENSATIONS. 

The  Returns  made  to  Parliament  of  the  Chancery  Claims  and  Compensations,  and  other 
Statements  relating  to  the  Common  Law  Courts,  have  heen  printed,  and  consist  of  between  60 
and  70  folio  pages.  We  shall  obsenre  upon  them  hereafter,  and  can  find  room  at  present  only 
for  the  Chancery  Con^pmsations,    They  are  as  follows ; — 

ACCOUNT  of  Compensations  under  5  &  6  Vict.  c.  103,  intituled,  ''An  Act  for  Abolishing 
certain  Offices  of  the  High  Court  of  Chancery  in  England." 


NAME, 


George  Gatty  - 

Henry  Ramsay 

BaiBes 
Richard  Mills  - 
Jobn  Wainerigbt 
Wm.  E.  Madoz 

Sherwood. 

George  Pappa  • 


Sworn  Clerk 


Darid  Drew    - 


John  Veal  -    - 


John  Alexander 

Berry. 
John  MDler 


Fred.  BedweU  - 
8etheh.Ward 
John  Mnmbray 


Henry   Wass 
Wright. 

Oeofgo  Pownall, 
■a  ezeeatorof 
Jobn  PownalL 


OFFICE. 


-  -  ditto  - 

-  -  ditto  • 
.  .  ditto  - 

-  -  ditto  - 


Waiting  Clerk 


-  Agenito  the 
Sworn  Clerka 
and  Deputy 
Clerk  of  En- 
rolmenta. 

•  Agent  to  the 
Sworn  Clerka 


-  -  ditto  •    • 

-  -  ditto  «    - 

Sworn  Clerk 


•  ditto  < 


Agent  to 
Sworn  Clerka 
ditto .    • 


Sworn  Clerk 


PaisiKT 
Amoitnt. 


5/e32  19  1  -  -  So  long  as  be  shall 
continue  to  be  one  of 
the  Taxing  Matters 

5,S04    3    8.-  ditto    • 


4,560  U 

4,000    6 

192  13 


109    8    9 


1,577  15     1 


TERM. 


-  •  ditto    .      - 
•  •  ditto    - 

-  -  tSo  long  aa  he  aball 
oontiBiia  to  be  clerk 
to  a  Taxing  Maater. 

•  So  long  aa  he  aball 
oontinoe  to  .be .  firat 
clerk  to  one  of  the 
Ckrka  of  Reeorda 
and  Write. 

So  long  aa  be  shall 
continue  to  be  the 
Clerk  of  Enrolments. 


131  19    9  .-So long aahe aball 
continue  to  be  one  of 
the  Clerka  of  Reeorda 
and  Writs. 
46  IS    8  •  -  ditto    •      - 

14  9  1  ••aolongaahe'shaU 
oonthue  to  'be  first 
olerfc  to  one  oT  the 
Clerks  of  Records 
and  Write. 


FvTVltl 

Amooiit. 


b,4U 


14    4 


5.403    2    9 


4.935 

4,500 

332 


9  7 
5  1 
0    5 


544  11     7 


1,935    2    7 


887  19  10 


831 


242 


855 
430 
162 


1  10 
19    5 


4    0 

15    0 

8    1 


123  17  11 


Term 


AdduUt  ordered 
to  be  paid  to  the 
Bzeenton,  dte.  of 
Sworn  Clerke,  for 
Seven  Years  after 
their  deoeaie,  under 
■nthority  of  6  &  6 
Vict.  c.  103,  •.  14. 


^  / 


2.712    7    2 


2.701  11  5 

tM7  14  10 

2,250     2    7 

166     0    3 


172    5  10 


427  12    0 
215    7     6 


255  11    3 


A\2  €3meery\ 

FuBTHBR  Account  of  Compensations  under  5  &  6  Vict.  c.  lOSjintitiiled,  **  An  Act  for 
Abolishing  certain  Offices  of  the  High  Court  of  Chancery  in  England." 


Annuity  ordeced  t9 

be  paid  to  the 

Exeeaton  of  swam 

ClefteforMvcB 

NAME. 

AH0T7NT. 

TERM. 

ywOT«iigr  thrfr 

aathcKl^of  5&S 

ykC.eBik.l«3, 

Me.  14. 

£      s.    d. 

£         8.    d. 

John  Sidney  Smith 

Sworn  Clerk   -    - 

3,080    r     4 

1,540     3     8 

Thomas  Greo.  Bnuth 

-    -    ditto    -    - 

1,540     3     9 

•    ditto   .    •    - 

770     1   11 

James  Tho.  Home  - 

-    -    ditto    -    - 

1,698     4     2 

-    ditto   -    -    - 

849     2     1 

Samuel  Silver  -    - 

-    -    ditto    -    - 

1,148     3     9 

-    ditto    -    -    . 

574     1   11 

Oswald  Mihie  -    - 

-    -    ditto    -    - 

678     5     0 

-    ditto   -    -    - 

339     2     6 

Joseph  £dw.  Kensit 
Smith  Henry  Bigg  - 

.    .    ditto    -    - 

862     1     4 

-    ditto   -   -   >. 

181     0     8 

•    .    ditto    -    - 

319  13     8 

-    ditto   -    -    - 

159  16  lO 

Sampson  Sandys   - 

-    .    ditto    -    - 

137     6     0 

-    ditto   -    -    - 

68  12    6 

James  Bowyer  -    - 

-    -    Agent     to 
Sworn  Clerks. 

923     3    4 

-    ditto   -    -    . 

Thomas  Anderson  - 

Bag  Bearer     -    - 
-  ^cretary  of  De- 

42 16     0 

-    ditto   -    -    - 

Richard  Clarke-    - 

49  13    4 

-    -  solongashe 

crees  and  Injunc- 

shaH continue  to 

tions. 

hold  his   present 
office. 

Joseph  Bicknell     - 

-    •    one  of  Che 
late  Sworn  Clerks 
of  the    Court    of 

1,148     5     9 

per  annum  for  life 

574     2  U 

John  Ellis   -    -    - 

^?*^ito    -    - 

IdO    3     3 

-    ditto   ... 

65     1    8 

Michael  Bentley    - 
Tho.  Hill  Mortimer 

-    -    ditto    -    - 

121  19     0 

-    ditto    ... 

60  19    6 

-    -    .ditto    -    - 

83     9  11 

-    ditto   ... 

41  14  11 

Thomas  Mortimer  - 

-    -    ditto    -    - 

60  10     9 

-    ditto    -    .    - 

25     5    5 

Edw.  Jordan  Graeff 

-    -    ditto    -    - 

42     6     2 

-    ditto   -    -    - 

21     3     1 

Christ.  Cookncy    - 
Charles  Tancred    - 

-    -    ditto    -    - 

42     2     4 

ditto   -    -    - 

21     1     3 

20  18     1 

-    ditto   ... 

10     9    1 

John  Allen  Pigott  - 

Agent    -    -    .    - 

314  16     5 

-    ditto   -    -    - 

William  Roberts    - 

-    -  Agent     and 
Record  Keeper. 

414  10     3 

-    ditto   -    -    - 

William  T,  Smith  - 

-    -  Qerkinthe 
Pablic  Offioe. 

300    0    0 

-    -solongashe 
shall  eontinue  to 
hold   his  present 
office. 

Henry  Haines  •    - 

-  Receiver  of  the 
SixpennyWritDuty 
Chaff  Wax-    -    • 

68    0    0 

-    ditto   -    .    . 

John  Holdship  -    • 

19  16    9 

-    ditto   •    •    - 

Robert  Hand    -    - 

Sealer    .    .    -    . 

17  14    3 

-    ditto   -    -    . 

12  12    0 

-    ditto   -    -    . 

AfiiiowANOSB  on  Account  of  Compensations  under  the  5  li  6  Vict  c.  103,  b.  16. 

NAMES  of  the  JUNIOR  OR 

MASTERS. 

AMOUNT. 

copying  CLERKS. 

Thomas  Drake,  junior       -        -        - 

John  Edmund  DowdesweU 

£ 
80 

Robert  liOgan  -        -        .        .        - 

William  Wingfidd  .... 
SirGiffinWifeon     .... 

eo 

John  Allen  Stokes     .... 

80 

Edward  Wright        -        -        .        - 

Andrew  Henry  Lynch      -        -        - 
Sir  William  Home  .... 

80 

Richard  Comfort  Ward      -        .        - 

80 

Lewis  Morris  Cathbert      ... 

Sir  George  Rose      -        .        -        - 
Nssm  WiOiam  Senior    -       - 

80 

James  Brown   .        «        .        •        . 

70 

Thomas  Bumingham         ... 

William  Brougham  .... 

60 

Thomas  Needle         .... 

Samuel  Duckworth          ... 

60 

William  Thompson   ....     Richard  Richards    .... 

80 

CoitPSiilKATioK  to  the  Junior  Clsbks  to  the  Masters  in  Ordinary. 
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NXm  OF  M A8TMR 

VAMK  OF  JUNIOR  CI^RK. 

TO -WHOM 
JtTNIOR  CLBRK. 

AlffOVNT. 

TBRM. 

£     «.     d. 

Thomas  Drake>  junior 

150    0    6 

-  -  For  so  long  as  be  shall  con- 
tinue to  be  such  junior  clerk. 

Bobert  Logan  •        -        . 

W.Wingfield       -. 

156    8    4 

John  Alkn  Stokes    - 

Sir  Giffin  Wilson 

187    4    4 

Thomas  Biumingham 

W.  Broijgham      - 

111     6     3 

Edward  Wright"      - 

A.  H.  Lynch 
N.W.  Senior       - 

149    0    8 

Jamee  Brown  ... 

118  15     6 

-  -  ditto. 

Thomas  Needle 

8.  Dnokwortk      - 

107    4  11 

Bichard  Comfort  Ward    - 

Sir  W.  Home      - 

147  13     1 

Lewis  Morris  Cuthbert     - 

Sir  G.  Rose  - 

150     9     2 

William  Thompson  - 

R.  Ricbarda 

41     3  11 

Principal  Secrctarjr^s  Office,  \ 
13  February,  1844.         J 


Principal  Secretary. 


RAILWAY  RESOLUTIONS  OF  THE 


HOUSE  OF  COMMONS. 

4tb  March,  1844. 

1.  That,  in  each  case  where  Bills  are  now 
pending,  to  authorise  the  construction  of  new 
lines  oi  railway,  competing  with  one  another, 
sucb  Bilk  be  xespectiyely  nferred  to  one  Com- 
mittee. 

2.  That  the  Committee  £otr  the  consideration 
of  sucb  Bill  be  specially  constituted. 

3.  That  Bills  now  pending  to  autborixe  tbe 
construction  of  new  lines  of  railway,  which 
will  compete  with  existing  railways,  oe  in  like 
manner  referred  to  Committees  specially  con- 
stituted. 

4.  That  sucb  Committees  be  composed  of 
fiye  members  to  be  nominated  by  tbe  Commit- 
tee of  Selection,  who  ^all  ugn  a  declaration 
that  tbeir  constituents  haye  no  local  interest, 
and  that  they  themselyes  haye  no  personal  in- 
terest in  the  Bill  or  Bills  referred  to  them,  and 
that  tbey  will  not  yote  on  any  Question  which 
may  arise  without  baying  duly  neard  and  at- 
tended to  the  eyidence  relating  thereto;  and 
tbat  tbree  be  a  quorum. 

5.  That  a  Select  Committee  be  appointed  to 
consider  which  of  the  pending  Rcolway  Bills 
shall  be  deemed  competmg  BiOs  aocormng  to 
the  foregoing  reaolntbns. 

6.  That  sucb  Select  Committee  be  composed 
of  fiye  members,  of  whom  three  shall  be  a 
quorum,  and  that  the  Committee  haye  power 
to  send  for  persons,  papers,  and  records. 

7.  That  such  of  the  standing  orders  as  re- 
late to  the  comnosition  of  Committees  or  pri- 
vate Bills,  and  the  order  conseouent  thereon, 
be  suspended,  so  far  as  regards  completing 
Bailway  Bills  pending  in  the  coorseof  the  pre- 
acntaess&on.  — — 

Jdtti  March. 

Tbat  no  priyate  Bill  for  a  new  line  of  Rail- 
way, reported  to  be  a  cotiyftelnig  line,  shall  be 
rcAd  a  second  time  after  the  19th  April. 

That  the  Committee  of  Seleetion  «haU  tiot 
fix  a  time  far  holding  tbe  firstsitting  of  a  Com- 
mittee after  the  3rd  May. 


SUPERIOR  COURTS. 


iUir^  CiRtictnsr. 

[R^oried  hy  W.  FnnaLLT,  Eiq,.,  BarritUr  ai  Law.] 

PRACTICE — ANSWER — ^EXCEPT!  OJW. 

A  defendant,  making  his  dtfence  hy  answer  onlyy 
must  make  a  full  answer,  even  in  a  case 
where  the  answer  alleges  purchases  for 
valuabJe  consideration  without  notice.* 

(The  case  of  Adams  y.  FUher,  3  Myl.  and  C. 
526  ;  distinguished  and  supported.) 

hukpmdentiy  of  the  abofferulej  itisofthem" 
most  conaeqmnee  thai  a  defendant  whopmiu 
dkasad  mcmnbtamsws  on  an  estate  far  He 
bemfitqf  the  estate,  shomld  disclose  ofhat  he 
aetmOapaid,  asheisnot  entitledto  raeeiae 
from  the  estate  more  than  the  sums  paid  by 


The  circumstances  under  which  this  suit  was 
instituted,  are  stated  in  Mr.  Beayan's  report 
(yol.  iy.  p.  158)  of  the  Master^  of  the  Rolls* 
judgment  oyerruUng  a  demurrer*to^e  bill.  The 
defendant  baymff  enerwards  put  in  his  answer, 
the  pbdnt^  took  an  exception  thereto.  The 
Master  allowed  the  exception,  and  the  Master  of 
the  Rolls  affirmed  that  order.  This  was  an  m- 
peal  from  the  Master's  and  Muter  of  theRolk^ 
torders. 

The  substance  of  the  case,  so  far  as  it  is  ne- 
cessary to  state  it  for  the  present  purpose,  is 
tbist — The  Marquis  of  Buckii^iham  bsyinirv 
mortgage  for  24,0002.  on  the  estates  of  Sir 
John  Powell  Pryce  in  Montgomeryshire,  instU 
tuted  a  suit  for  payment  thereof  in  the  year 
1772,  and  in  the  progress  of  the  suit  the  mar^ 
qms  agreed  to  purchase  the  estates.  The  pur- 
chase money  exceeded  tbe  mortgage  debt,  costs, 
-kc.  by  the  sum  of  7,821/.,  wbicb  was  paid  into 
court  to  tbe  credit  of  tbe  cause  of  Baehmf^hamr. 
Pryae,  and  which,  baying  been  yested  m  coa- 


•  The  rule  is  subject,  of  course,  to  exceptions, 
as  to  matters  criminating  tbe  defendant  or  sub- 
jecting him  to  penaihieB. 
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St^^erwrComit:  Lord  Ckancelhr. 


sols,  hj  the  accanralatioii  of  interest  ever  sinee, 
amounted,  at  the  time  of  filing  the  present  bill, 
to  the  sum  of  20,972/.  consols.  The  defendant 
Evors  is  the  heir  at  law  of  Su*  J.  P.  Pryce,  (who 
died  in  1776,)  and  had  purchased  up  various 
incumbrances  on  his  estates,  Tamounting  alto- 
gether to  80,000/.)  and  he  claimed  to  be  en- 
titled in  part  discharge  of  them  to  the  said  sum 
of  20,972/.    That  is  the  position  of  Evors. 

A  person  of  the  name  of  Jaques  was  a  cre- 
ditor of  Sir  J.  P.  Prycc  for  1,500/.  orisinally, 
which  debt,  with  the  accumtcdation  of  mterest 
thereon,  had  increased  to  6,323/.  The  payment 
of  this  sum  was  obtidned  by  Jaques  or  his  re- 
presentatives, out  of  the  estate  of  LeAf  Pryce, 
wife  of  Sir  J.  P.  Pryce,  (and  who  died  in  ISO^r 
A  person  of  the  name  of  fiurney  was  a  judg- 
ment creditor  of  Lady  Pryce  for  a  sum  of  about 
3,000/.,  and  Lancaster,  the  plaintiff  in  the  pre- 
sent suit,  as  representative  of  Bumey,  and  in- 
sisting that  there  are  no  effects  of  Lady  Plyce, 
claims  to  be  entitled  to  payment  out  of  the 
20,972/.,  residue  of  Sir  J.  P.  Pryce's  estate  in 
court;  contending  that  Lady  Pryce's  estate  was, 
entitled  to  be  reimbursed  or  recompensed  out  of 
her  husband's  estate,  in  respect  of  his  debt  of 
5,323/.  paid  out  of  her  estate.  That  is  the  po« 
sition  of  Laneatter, 

■  The  executors  of  Ladv  Pryce,  and  a  mortga- 
gee on  her  estate,  and  other  persons,  are  parties 
to  the  suit,  but  it  is  not  necessary  for  the  present 
purpose  to  say  more  about  their  respective 
positions. 

The  plaintiff,  Lancaster,  stated  in  his  bill, 
that  the  outstanding  judgments  against  Sir  J. 
P.  Pryce  were  purchased  by  Evors  for  incon- 
siderable sums,  and  interrogated  him  as  to  the 
amount  of  considcratioii  nven  by  him  for  the 
judgments  respectively,  evors,  in  his  answer 
admitted  that  ne  was  a  purchaser  of  the  judg- 
ments, and  alWed  that  he  purchased  them  for 
valuable  considerations,  and  without  notice  of 
any  lien  claimed  by  Lady  Pryce,  or  by  persons 
representing  her,  or  deriving  from  her ;  and  he 
renised  to  answer  the  interroffatories  as  to  the 
particular  sums  which  he  paid  for  the  judgments 
or  securities.  An  exception  was  takenoy  the 
plaintiff  to  that  part  of  the  answer  as  insaJSdent : 
the  Master  allowed  the  exception,  and  his  order 
was  confirmed  by  the  Master  of  the  Rolls.  The 
question  in  the  appeal  was  whether  the  exception 
was  properly  allowed. 

The  matterwas  argued  some  time  ago  by  Sir 
C.  IVetkereU,  Mr.  A^M,  and  Mr.  SkMem, 
for  the  defendant  (the  appellant),  and  by  Mr. 
Purvis,  for  the  plaintiff  and  in  support  of  the 
orders  appealed  from.  The  points  of  their 
arguments,  and  the  cases  dtea,  are  noticed  in 
the  foUowingjudgment : — 

The  Lord  Cktmeettor^  after  atating  the  facts  as 
above  stated,  proceeded  thus:— There  is  no 
principle  more  clearly  established,  as  I  under- 
stand it,  in  the  court  than  this,  that  when  a 
party  answers,  he  ia  bound  to  answer  fully.  If 
he  OM  a  defence  against  the  equity  set  up  by 
the  plaintiff,  and  he  Irishes  to  «vwl  himeetf  of 
that  defence  without  making  any  Recovery  as 
to  &cts  that  are  alleged  in  the  bill,  he  must 


avail  himseilf  of  that  defence  according  ta  the 
nature  of  the  case,  either  by  denmrrer  or  b? 
plea.  I  consider  that  as  a  settled  rule;  for- 
merly it  was  considered  a  doabtfbl  queatioD; 
different  opinions  prevailed  with  respect  to  it, 
but  after  the  strong  opinions  expresaea  by  Lord 
Eldon,  particularly  in  the  case  of  Rowe  v.  Teed,^ 
and  in  the  case  oi  SomerviUe  v.  Madkay,*  on  th^ 
point,  the  question  seems  to  have  been  con- 
sidered as  settled  by  the  profeesion ;  and  ac- 
cordingly when  the  question  came  before  Sir 
John  Leaek  in  the  case  of  Mathmts  v.  Jtfotf- 
/one/,' he  stated  in-cQstinct  terms  that  he  was 
present  at  the  time  when  Lord  BUkm  expressed 
his  opinion^in  SomerviUer.  Maekty,  and  that  he 
considered  Lord  EUUrn  intended  to  lay  down 
the  rule,  that  when  a  party  under  these  cirami- 
stances  answers,  he  must  answer  fnUv,  and  that 
he  (Sir  J.  Leaek)  said,  that  waa  the  rule  to 
which  he  should  always  adhere.  And  accord- 
ingly, in  a  subsequent  case  of  partnerriiip  re- 
ported as  a  case  of  an  anonymooa  plainfif 
against  Harrimm*  in  which  the  defendant  de- 
med  the  partnership,  and  therefore  refosed 
to  set  out  the  accounts.  Sir  /.  Leaek  stated 
that  he  considered  the  point  as  settled;  thst 
if  the  party  answered,  ne  was  bound  to  an- 
swer fully ;  that  if  he  did  not  choose  to  set 
out  the  accounts,  he  ought  to  have  pleauled  do 
partnership,  and  he  (Sir  /.  Leaek)  alloved 
the  exception.  I  consider,  therefore,  the  rule 
as  settleid,  and  for  this  among  other  reasons, 
thit  if  a  party  chooses  to  answer,  and  the  de- 
fence which  he  sets  up  by  the  answer  should  be 
decided  against  him,  it  is  of  the  utmost  import- 
ance that  consequential  matters  which  are  ma- 
terial to  the  cause  and  materid  for  the  purpose 
of  the  decree,  should  receive  an  answer.  Tlttt 
is  one  of  the  grounds,  and  one  of  the  eaaentiil 
grounds  on  which  this  rule  has  been  laid  down. 
(See  observations  of  Lord  Eldom  in  Bowe  v. 
Teed,  15  Ves.  378.) 

It  was  for  some  time  considered  as  an  ex- 
ception to  the  rule  when  the  defence  waa  a  pur- 
chase for  a  valuable  consideration,  widioot  no- 
tice; but  in  the  case  of  Ovey  v.  Leifktoa,'wben 
that  distinct  ooint  came  before  Sir  J,  Leaek, 
he  said,  that  fell  within  the  same  ninciple,  and 
he  decided  accordingly;  and  afterwards  the 
present  Ftee^Gliifieelfor  of  England  in  the  case, 
6f  the  Earl  of  Poreor/tn^foti  v.  SMBy,v  approved 
of  that  decision,  or  acted  on  the  same  prmdpk 
as  the  decision  of  SurJlLeodbin  Ovefw.Lei^ 
torn,  I  consider,  therefore,  that  this  is  no  longer 
to  be  regarded  as  an  excepted  case,  and  th^ 
when  a  party  chooses  by  way  of  defence  in  bis 
answer,  to  state  that  he  is  a  purchaser  for  vah- 
able  consideration,  without  notice,  he  ia  bound 
to  answer  the  consequential  matters  ;  and  tint 
if  he  chooses  to  protect  himself  from  tiie  neces- 
sity of  answering  those  consequential  mattersi 
he  ought  to  availhimself  of  the  defence  by  pki 
or  by  demurrer.  I  considerthis  poiat  ao  desrtf 
settled,  that  I  have  come  to  iStte  eondusion  thst 
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this  caae  would  not  have  come  bef(»ethe  Court, 
had  it  not  been  for  the  decision  of  Lord  Cotten- 
kam  in  Adams  v.  Fisher,^  which  was  so  much 
relied  on  at  the  bar,  and  which  has  been  sub- 
jected to  so  much  criticism.  But  I  do  not 
think,  after  a  careful  review  of  that  case,  that  it 
was  the  intention  of  that  learned  Lord  to  break 
iu  upon  the  rule  which  I  have  stated.  That 
case  did  not  come  before  the  Court  upon  an  ex- 
ception to  the  answer;  it  came  before  the  Court 
on  a  motion  for  the  production  of  documents, 
and  it  was  on  the  fi^und  of  that  distinction 
that  the  judgment  of  Lord  Coitenham  was 
rested;  and  it  is  only  necessary  to  advert  to 
certain  parts  of  his  judgment,  to  show  that  that 
was  the  ground  of  the  noble  Lord's  decision, 
and  that  he  never  did  intend  to  break  in  on  the 
general  rule.  [His  Lordship  then  read,  first, 
the  observations  of  Lord  Cottenham,  in  the 
course  of  the  argument,  in  pp.  541,  543,  and 
543,  of  the  report ;  and,  referring  to  the  iudg- 
ment,  read  from  p.  549  as  follows :  "  AU  that 
the  plaintiff  asks  is,  that  the  defendant  may  set 
forth  a  schedule  of  the  documents.  Can  you 
except,  because  he  has  set  out  the  document 
in  the  schedule  instead  of  the  bill?  You  did 
not  ask  that  they  should  be  set  out  in  the  'bill. 
If  that  had  been  asked,  the  defendant  must 
have  defended  himself  in  the  regular  way,  and 
shewn  that  he  was  not  obliged  to  comply  with 
your  demand."]  So  that  it  appears  to  me  that 
Lord  Coiienham  adonts  the  general  rule.  [His 
Lordship  having  read  to  the  end  of  p.  549,  pro- 
ceeded thus] : — In  that  case,  therefore,  there 
was  no  exception,  nor  could  there  be  any  ex- 
ception, to.  the  answer ;  because  the  answer  was 
to  the  full  extent  of  what  was  required  by  the 
bill.  But  the  plaintiff  applied  to  the  Court 
by  way  of  motion,  not  by  way  of  exception  to 
the  answer  {  but  by  way  of  motion,  asks  that 
documents  may  be  produced,  and  the  judge 
eays:  "You  cannot  exclude  the  discretion  of 
the  Court ;  it  is  not  a  motion  of  course  that 
documents  should  be  produced :  you  apply  to 
the  Court,  and  on  that  motion  the  Court  will 
exercise  its  discretion  as  to  whether  or  not  the 
documents  shall  be  produced;  and  if  upon  the 
whole  record  the  Court  ia  satisfied  that  it  would 
Dot  be  oroper  ihsX  the  documents  should  be 
produced,  in  that  case  it  re^es  the  motion^" 

So  that  this  distinction  was  drawn ;  ai|d  i^ 
was  upon  that  distinction  that  that  judgment 
rested.  That  distinction  has  been  the  subject  of 
criticism  by  persons  of  deep  learning  and  great 
research ;  and  it  is  unnecessary  for  me  to  pursue 
that  criticism,  or  to  say  whether  or  not  it  is 
well  founded.  It  is  sufficient  for  me  to  say, 
that  that  was  the  distinction  drawn  by  the 
learned  judge,  and  that  he  never  intended  to 
break  in  on  the  rule  which  had  been  laid  Sown 
80  bng,  and  so  uniformly  acted  upon,  that  when 
a  partjr  answers  he  is  bound  to  answer  fiilly. 

I  tlunk,  therefore,  the  rehance  placed  upon 
the  case  of  Adam$  v.  FUher  would  not  jii^y 
me— whatever  respect  I  may  have  for  the  learned 
person  by  whom  that  decision  was  pronounced 
-  Ill  I .      I    .1  ■  .  ■  1 11 .  ^    .  >. 
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— ^in  breaking  in  upon  the  rule.  I  think,  there- 
fore, upon  these  grounds  the  exception  in  this 
case  was  properly  allowed. 

But  there  is  also,  1  think,  another  ground  to 
which  I  shall  very  shortly  advert,  which  is  this ; 
— ^The  defendant  is  the  heir-at-law  of  Sir  John 
Powell  Pr}'ce;  he  bought  in  the  incumbrances : 
purchasing  these  incumbrances,  he  buys  them 
for  the  b^efit  of  the  estate.  It  is  wholly  im- 
material, in  that  view  of  the  case,  whether  at 
the  time  that  he  made  the  purchase  he  knew 
that  there  was  an  outstanding  claim  against  the 
estate  or  not.  In  this  view  of  the  case,  there- 
fore, it  is  of  the  utmost  importance  to  know 
what  he  really  paid  for  these  incumbrances; 
for,  having  purchased  for  the  benefit  of  th& 
estate,  he  is  not  entitled  to  more  than  the  sums 
actually  laid  out.  The  answer,  therefore,  ta 
that  question  is  of  the  very  essence  of  the  suit. 
It  appears  to  me,  on  this  ground  also,  that  the 
exception  should  properly  be  allowed.  But  I  do 
not  rest  it  on  this  ground,  because  I  think  the 
other  question  is  so  important  a  question,  and 
so  essential  to  the  profession  that  that  rule 
should  not  be  broken  in  upon,  and  should  not 
be  supposed  to  have  been  trenched  upon  by  the 
case  of  Adams  v.  Fisher,  that  I  choose  to  decide' 
it  upon  that  ground.  I  think,  therefore,  that 
this  exception  was  properly  allowed,  and  that 
this  appeal  must  be  dismissed,  and  with  costs. 

On  Mr.  Shebbeare's  application,  his  Lordship 
allowed  the  defendant  a  month  to  put  in  a  full 
answer. 

Lancaster  v.  Evors  and  others,  at  Westmin* 
ster,  13th  of  January,  1844. 

ISOU0'  Court. 

[H^parUd  hy  B.  VAiisiiTAas  Nbai.b,  Esq.,  BarritUr 
ui  Law,] 

TAXATION — BILL  PAID  BY  VOLUNTEER. 

[6  &  7  Vict.  c.  73.] 
A  party  not  chargeable  with  a  Solicitor's  biU 
Wider  the  37th  §  0/  the  6  &  7  Vict.  c.  73, 
nor  liable  to  pay  the  same,  aoes  not  acquire 
a  right  to  have  the  bill  taxed  under  the  3Sth 
§,  by  having  paid  it. 
This  was  a  petition  obtained  to  set  aside  an 
order  by  a  Mr.  Hudson,  the  assignee  of  a  per* 
son  of  the  name  of  Walters,  who  had  become 
insolvent,  for  the  taxation  of  a  bill  of  costs  in- 
curred in  respect  to  a  trust  deed,  which  had 
been  executed  by  the  insolvent  prior  to  his  in* 
solvency,  for   the   benefit  of  his   creditors. 
Messrs.  Beck  and  Flower,  by  whom  the  busi* 
ness  had  been  done,  were  themselves  the  trus* 
tees  under  the  deed,  and  had  acted  as  their  owa 
solicitors.    Mr.  Hudson  was  not  liable  to  pay 
their  bill,  and  his  only  object  in  paying  it  ap- 
pears to  have  been  to  obtam  possession  of  cer» 
tain  deeds  connected  with  the  trust;   upon 
which  Messrs.  Beck  and  Flower  claimed  a  hen* 
The  right  to  refer  the  bill  for  taxation  was  argued 
to  arise  under  the  38th  §  of  the  6  &  7  Vict.  c» 
73,  which  makes  it  lav^  for  "  any  nmon, 
not  the  party  chargeable  with  an^r  soudtor'a 
bill  within  the  meaning  of  the  provisions  of  the 
37th  ^  who  shall  be  liaUe  to  pay  or  shaU  have 
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fmd  tuck  bin  to  make  each  appUoliafQ  for  a 
nlbrenee  for  the  taxation  and  settlemeiit  of 
«ach  bill  as  the  party  chargeable  thenwitk 
might  himeelf  make."  The  application  in  this 
<*ase  had  not  been  made  vntil  three  months 
after  the  bill  had  been  delivered ;  bnt  that,  it 
-was  contended,  did  not  afiect  the  present  appli* 
cation,  inasmnch  as  the  right  to  lunre  the  Dill 
taaced  arose  out  of  the  payment;  and  for  the 
4Hane  reason  the  fact  of  payment  having  been 
made,  could  not,  it  was  said,  in  any  way  pre- 
judice the  apptication,  which  woidd  otherwise 
nave  been  irregular,  the  order  for  taxation  hav- 
ing* been  obtained  as  of  course  too  parte, 

Mifine  for  the  taxation,  Petiiertm  Leigh 
ttmirk. 

The  Master  qf  the  Boas  dtdded^tA2aiOTder 
ibr  taxation  cannot  be  obtained,  as  of  course 
after  the  expiration  of  a  month  from  the  de- 
livery of  the  DiU,  and  that  this  order  nrast  be 
^scnarged  as  irregular  on  that  ground.  But 
at  the  same  time  expressed  his  opinion  that, 
payment  by  a  mere  volunteer  can  in  no  case 
give  a  right  to  have  a  bill  taxed. 

Jfi  Be  Bech  4-  Flower,  Dec.  22,  1843,  and 
Feb.  9«  1844. 

Vict  CiBttrelbr  of  Siif  Umlr. 

[Bq^edby  Samuel  Miller, JBa^.,  Barrister 
at  Law."] 

PRACTICE — FORECLOSURE. 

Where  a  decree  nisi  has  been  obtained  in  a 
foreclosure  suit,  and  the  subpcena  to  show 
cause  served,  the  Court  will,  upon  the  death 
of  the  mortgagor  and  remvor  of  the  suit 
against  his  heir,  make  the  decree  absolute, 
without  requiring  a  fresh  subpcena  to  be 
served. 

This  was  a  foreclosure  suit  respecting  cer- 
tain freehold  and  copyhold  estates  in  the  plead- 
ings mentioned,  the  decree  nisi  in  whicn  had 
been  obtained,  and  the  order  nisi  to  shew  cause 
w^  it  should  not  be  made  absolute,  served 
before  the  44th  order  of  August,  1841,  came 
into  operation.  Shortly  after  the  service  of  the 
8nbpema,the  mortgagor  died,  leaving  two  in&nt 
^maees,  against  whom  the  suit  had  been  re- 
vived, and  an  order  had  been  made  to  make 
the  decree  absolute  against  them,  which  the 
register  had  declined  to  draw  up,  conceiving  it 
not  to  be  regular, 

Bhdnow  applied  on  behalf  of  the  mortgagee 
for  a  direction  to  have  the  order  obtained  orawn 
up,  and  submitted  that  it  was  not  necessary  to 
serve  any  fresh  subpoena  upon  the  co-heiresses, 
and  still  less  to  obtain  another  order  nisi. 

The  Vice  Chancellor  said  he  thought  the 
iwuwses  were  bound  by  the  proceedings  against 
thsBT  ancestor,  and  that  the  order  obtainea  was 
peifectiy  r^[ular. 

BkrhweU  v.  Tomes,  Feb.  17th,  1844. 


[BipariSdd9T>,  H.  Coosa,  JIB^.,  Marnstar  at  Lam.] 
covnnucncrs  of  will. — charxtablk 

BBOUXBT. 

A  bequest  of  residue,  upon  trust,  for  the  ben^ 
or  advancement  of  such  societies,  subscrip- 
tions, or  purposes,  {having  regard  to  the 
glory  of  God,  in  the  spiritual  welfare  of  his 
creatures,)  as  the  trustees  in  their  discretion 
should  think  fit :  —  Held,  a  charitable  pur- 
pose, to  whichthewholefund  was  applicable, 
without  ang  (Rscretion  m  the  trustees. 

Sarah  Atidns,  bv  her  wfll,  dated  July  Slat, 
1837«  beaneaiAed  tne  reudue  of  her  eatates  to 
the  Rev.  W.  Gams  and  the  Rev.  GeomSpeoce, 
of  Ounbridge,  as  her  tmateea  upon  t&e  Mloi^ 
ing  trusts,  namelv,  to  pay,  divide,  or  depose 
thereof,  imto,  or  Ibr  die  Mnefit  or  advunsemeait 
of  such  societies,  subseriptkms,  or  pnpoaes, 
having  nmd  to  the  glory  of  God,  in  Ifee  spi- 
ritual welfare  of  his  creatures,  as  tbey  in  tiiar 
discretion  should  think  At;  and  she  entnated 
her  trustees  to  take  upon  them  die  office  at 
almoBeiv  of  her  residue,  and  exocolnra  of  her 
will.  Elixabeth  Townsend,  a  poeaniary  le- 
gatee, and  one  of  the  next  of  kin  of  tiie  testa- 
trix, filed  her  bill,  daiming  her  legacy,  4nd  also 
a  fl^iare  in  the  residue  of  the  estate,  upon  the 
ground  that  the  bequest  to  the  trusCeeo  waa  too 
mdefinite  to  take  effect.  The  defendants,  tiie 
trustees,  aifcnitted  assets  to  pay  die  legacy,  but 
remsted  the  claim  to  the  residue* 

Mr.  Prior,  for  the  plaintiffl— lliia  is  not  a 
gift  to  a  charity;  but,  if  held  so  to  be,  the  ob- 
jects of  the  trust  are  too  indefinite.  If  tiie 
trustees  were  to  buy  the  next  presentation  of  an 
advowson,  and  place  in  it  a  particular  dergy- 
man,  whom  they  knew,  that  would  be  a  com- 
pliance with  the  language  of  the  will,  aKhongfa 
not  in  the  execution  of  a  charitable  trust.  At 
to  the  word  "  almoners,"  it  is  merely  meant  in 
the  same  sense  as  distributors  or  trustees,  and 
not  as  the  c^ers  of  alms  to  the  poor.  Mbriee 
V.  Bishop  ^Durham,  9  Ves.  399 ;  saate  v.  same, 
on  appeal,  10  Ves.  541 ;  James  r.  Men,  3  Mer. 
IT',  WiHiamsr.  Kershaw, 5  C.  &  V.  Ill;  Jli?- 
ler  V.  Bowan,  5  C.  fr  F.  99;  Mkford  v.  Reg- 
nolds,  I  Turn.  &  Ph.  185 :  Brown  v.  Teate, 
7  Ves.  5,  note;  Att,  Oen.  v.  ^epweg,  10  Ves. 

Mr.  Bolt,  for  the  trustees. -*-The  audiorities 
show  that  a  religious  purpose  mus^  generally 
speakinflr,  mean  a  charitable  puipose.  It  is 
admitted,  that  a  merely  benevolent  purpose  is 
not,  in  the  legal  sense  of  the  tenn,  a  chiuitable 
purpose.  The  extent  of  the  disovtion  would 
not  prevent  its  being  so  considered.  [Vice* 
Chanedhr, — Might  tney  not  give  it  to  alms- 
houses ?]  They  cannot  give  it  in  alma.  Att, 
Oen.  V.  HerriA,  AmbL  713 ;  JBISr  v.  Seibg, 
1  Mv.  &  Or.  298 ;  Bakery.  Sutton,  I  Keen,  224. 

Mr.  fTroy,  for  the  Attomev^GeneraL— There 
is  no  ease  in  which  the  gift,  being  confined  by 
the  testator  to  religion,  has*  not  been  held  to  be 
intended  for  a  eharittible  purpose.  Tlie  repair 
of  ■  church' would  not  be  a  charitable  purpose, 
it  may  be  merely  far  the  prtik  benefit    The 
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plsiiitiflPlumng'  raited  this  qnettiini,  ougiit  nofe. 
to  have  his  costs  ont  of  the  charity  fond. 

Mr.  Prior,  in 'reply!. — ^AU  diatwai  deeidedm 
Baker  V.  Suitom  wae^  thatr  a  reUgione  and  a 
charitable  puipoas  were  not  incompatible. 
[Vice^Ckemeelhr. — Sapooae  it  had  been  to  buy 
hvinga  ?]]  Hiera  i»  notoing  to  present  one  of 
the  trustees  from  bnyinff  a  living^,  and  g^ettin^ 
hinmrif  praaented  toit»  moiderto  have  a  wider 
spfamv  of  naefiDlnest. 

Jan.  11.— Sir  Joaiet.  WigmMy  V.  C.  now 
delxFerod  judgment;  and  after  Btating  the  words 
of  the  bequeath  said :  That  thia  is  a  bequest  for 
a  rriimms  pnipoae,  I  think  I  am  bound  to  hold^ 
acooraing  to  the  authoritir  of  decided  caaee,  and 
paiticularly  diat  of  Baker  v.  StUttm,  1  Keen,. 
232.  Two  qoMtiona  are  to  be  decided:  Ist. 
Whether  '<  having  regard  to  the  odory  of  God/' 
is  a  rdioious  purpose  ?  2nd.  Whether,  ad^^ 
mittiiig^  me  purpose  indicated  by  the  words  of 
the  be<juest  to  be  religious,  the  same  woids 
imperatively  require  the  application  of  the  whole 
fimd  to  audi  a  puipose,  or  wheAer  thmr  leave 
it  to  the  trtistee^  in  the  exercise  of  an  noneat 
diacredon,  to  apply  the  whole,  or  a  part  only,  of 
the  fund  to  purposes  not  inconsiatent  with  the 
*'  spiritual  welfare  of  God's  creatures,"  although 
not,  strictly  speaking,  reltgious  purpoaea;  ^r 
the  purpose  of  answering  the  first  question,  I 
think  the  will  must  be  read  as  if  the  testatrix 
had  directed  the  properlv  to  be  applied  in  pnK 
modng  the  qnritnal  weluune  of  Goa's  creaturas, 
and  that  a  purpose  so  expreeaed  is  a  nligious, 
and  therefne  a  charitable  purpose.  Hie  word 
^'idmonere,"  as  it  was  mentioned,  favours  thia 
construction.  It  was  said,  that  modes  of  ex- 
penduig  the  property  might  be  suggested 
which  would  be  conducive  to  spirituid  welfare^ 
but  which,  if  sepaiatelv  taktai,  would  not  in 
themselvea  be  charitaole.  Without  aaying 
whether  that  proposition  be  maintainable  or 
not,  it  aeems  to  me  sufficieBt  to  observe,  that  if, 
(as  I  think,)  the  end  proposed  is  charitable,  no 
expenditure  can  be  lawful  which  is  not  directly 
conducive  to  that  end.  The  end  cannot  lose  ita 
charitable  character,  only  because  part  of-  the 
machinery  nm  not  of  itself  be  so,  abatractedly 
considered.  Writing,  for  example,  ia  no  part 
of  grammar,  but  if  grammar  cannot  bo  so  well 
learnt  without  a  knowledge  of  the  ndea  of 
writing, .  that  may  juatify  the  introduction  of 
writing  into  grammar  schools.  Modem,  caaea 
have  been  to  that  effect,  and  have  proceeded 
u]K«  that  principle. .  Upon  the  second  point,  I 
tnink  the  words  **  having  regard  to  the  glory  of 
God,  in  the  sphitual  we&re  of.  his  creaturea,'' 
even  if  read  as  merely  directory,  are  restrictive 
upon  the  implication  of  the  mnd  to  religioua 
purposes,  tarn  not  quite  clear  that,  in  point 
of  strict  construction,  the  words  "havms 
resaid  to,"  &&  ou^t  not  to  be  conatmed  with 
rcSsence  to  their  immsdiate  antecedent  vis., 
*'  aodetisa,  subacriptioaB,  or  purpoaea,"  as  asto 
deaorihe  the  **  societtes,  subacriptkons,  or  pin> 
posaa«"  intsuded  by  the  teatatrix.  Howeveiv  it 
18  not  neceaaary  to  rely  iy>on  this*  The  costs 
nmat  eoms  oat  of  the  estate.  There  will,  bs  a 
dsesee  for  the  paymenl  of  the  legwTV    Idonoi 


disnias  the  b&lL    By  the  Attoiiiey4seneral's 
consent,  the  executon  may  retain  the  fond,  and 
they  must  apply  it  aocoroing  to  the  directuni 
given. 
IbmiaMNf  v;  Came^  Weat.  H.  T.  1844. 

<Eft«eeii'«  Idtnct' Vnutiee  dont. 

[BeporUd  hy  Bl  H.  Woolbtos,  ^.,  Barritter  ai 
Law,} 

AVrOBNVY. — ^ABBBST  ON  MBSIIB  PBOCBSB.*-* 
FBIVILBOB. 

Ati^aiiomt^  who  ta  about  to  quit  BngUmd  is 

not  pf&ottegodjroe^^QTTOBt  os  meme  proc^e* 

An  appUcatUm  to  the  Comii  after  am  ssfsc- 

oeeefklmdieatUMat  ekamberst  to  dieeharga 

a  Offeiiaant  wAo  hm  been  arreeted  oa  w 

oapiasi  m  vareuaaee  of  a-  jadgt^e  order,  em 

ike  groema  that  the  drfendaat  was  not,  at 

thetuneofthearreet,(AoattoqmtEnffkmd% 

is  an  orijiinal  motion,  and  not  an  €mpUoa^ 

tien  to  renew  the  deeieian  of' the  judge. 

A  deflsudant  who  appHes  to  a  judge  at  cAam- 

bm  to  discharge  him  out  of  custody  for  irr^ 

gularitg,  is  bound  to  state  every  ground  of 

irregularity  on  which  he  reUee,  and  wiU  not 

be   aUowed   to  bring  forward  additional 

grounds  on  a  subsequent  appUcation  to  the 

Court  for  the  same  purpose. 

Quote,  whether  an  attorney  ispricileged  from 

arrest  in  returning  from  a  police  court, 

where  he  had  been  in  attendance  prqfession^  - 

ally  on  a  precious  retainer. 

In  thia  caae  a  role  had  been  obtained  by 

Udall,  calling  upon  the  plaintiff  to  show  cause- 

why  an  eoBOtteretur  should  not  be  entered  ou 

the  bail-piece,  and  why  an  order  made  by 

Coltman,  J.,  should  not  be  rescinded.     The 

defendant,  who  was  an  attorney,  had  been 

arreated  on  a  writ  of  ctiqgias,  sued  out  pursuant 

to  the  order  in  question,  under  the  1  &  2  Vict. . 

c.  1 10,  s.  3.     On  the  14th  of  August,  1843,  the 

defendant  applied  to  the  same  bamed  judffe, 

at  chambers,  to  be  discharged  on  two  grounds  ; 

first,  that  he  was  a  practising  attorney,  and 

therefore  not  liable  to  arrest;  and,  secondly, 

that  he  was  not  about  to  quit  England  at  the 

time  of  the  arrests  That  application  having  been 

dismisaed,  the  defendant  remained  in  custody^ 

and  the  present  rule  was  obtained  on  the  two 

grounds  already  urged  at  chambers,  and  the 

further  one,  that  the  arrest  was  effected  whilst 

he  was  retumin^/rom  a  police-ofiice,  where  he 

had  been  attoiding  profesaionally  on  behalf  of 

a  person  changed  with  an  assault  and  also  as  a 

part^  to  a  proceeding  on  his  own  account. 

iMly  and  Hoggins,  shewed  cause. 

On  the  first  ground,  viz.,  the  general  privi* 

Im  of  an  attorney,  the  case-  of  Thompson  v. 

Moored  shows  that  any  privilege  from  arrest 

that  an  attorney  may  possess,  ceases  on  hia 

being  about  to  quit  the  country ;  and  Patteson, 

J.,  sa^a ;  "  If  an  attonasy  of  thia  court  ia  about 

to  quit  the  countiy,  he  loaes  his  privilege  from 

arrest.    The  object.olprotecting  the  person  of. 

an  attorney  front  snest  v^  that  he  may  attend 
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in  this  court,  and  not  that  he  ma^  run  away 
from  the  country.  If  he  can  negative  the  fact 
that  he  is  about  to  quit  the  country,  it  is  for 
him  to  do  so."  This  case  shows  that  that 
objection  is  untenable.  On  the  second  ground, 
the  Court  will  not  review  the  decision  of  the 
judge  on  the  same  materials. 

Thesiger. — It  is  competent  to  a  party  to  file 
additional  affidavits,  and  the  Court  may  then 
consider  the  propriety  of  the  judge's  decision. 

Kelly, — ^This  is  not  a  case  in  miich  facts  are 
superadded.  This  is  in  effect  an  appeal  from 
the  decision  of  a  judge  on  mere  matter  of  fact, 
and  therefore  contrary  to  all  precedent. 

Wightman^  J. — I  suppose  the  order  was  made 
on  an  e«  parte  application,  and  then  affidavits 
were  offered  on  the  other  side. 

KeUy» — But  even  if  the  Court  should  enter- 
tain the  question  now,  there  was  abundant 
evidence  before  the  learned  judge  that  the 
defendant  intended  to  qtut  En^and.  The 
affidavits  of  the  defendant  himself  furnish 
corroboration  of  the  &ct  of  such  intention. 
The  order  therefore  was  properly  made.  The 
third  ground  of  objection  admits  of  two  an- 
swers; first,  that  the  privilege  contended  for 
do^  not  in  fact  exist ;  and,  secondly,  that  even 
if  it  did,  the  defendant  is  not  now  at  liberty  to 
avail  himself  of  it.  On  a  motion  to  rescind  the 
order  of  a  judge  for  the  arrest  of  a  party,  he  is 
precluded  from  bringing  forward  any  ground  of 
exemption  not  urged  upon  the  former  occasion. 
This  part  of  the  application  falls  within  the  rule 
as  to  setting  aside  proceedings  for  irregularity, 
by  which  a  defendant  is  bound  to  bring  for- 
ward, in  the  first  instance,  all  the  grounds  on 
which  he  places  reliance.  The  defendant  at 
chambers  took  his  chance  of  obtaining  his  dis- 
charge on  one  ground  of  privilege,  and  having 
failed  on  that,  ne  now  seeks  to  avfdl  himself  of 
a  fresh  one.  Such  a  proceeding,  if  allowed, 
would  be  most  inconvenient  in  its  conse- 
quences. 

Tkesiger, — In  Latnond  v.  Eiffe,^  an  appli- 
cation to  the  Court  to  set  aside  a  judges'  order 
made  in  pursuance  of  the  I  &  2  Vict.  c.  110,  s. 
3,  by  virtue  of  which  a  defendant  had  been  ar- 
rested, was  held  an  original  motion. 

KeUy. — Even  if  the  defendant  should  be 
permitted  to  resort  now  to  this  ground  of  ex- 
emption, the  foundation  of  it  fails.  It  has  never 
been  dedded  that  an  attorney  having  attended 
a  Police  Court  in  a  proceeding  there,  is  privi- 
leged redeundo.  In  Newton  v.  Conntable,*^  it 
was  detennined  that  a  barrister  who  has  been 
actually  engaged  at  petty  sessions,  but  mth- 
out  previous  retainer  for  a  party  in  a  case 
of  summary  conriction,  is  not  privileged  from 
vrtet  redemdo. 

Wightman,  J. — ^Was  this  defendant  retained 
as  an  attorney  ? 

KeUy, — It  is  so  sworn.  In  the  last  men- 
tioned case.  Lord  Demman,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  says— ''We  are 
aware  of  the  statute  6  &  7  W.  4,  c  114,  s.  2, 

"►  12  L.  J.  N.  S.  40.;  6  Jut.  1038. 
*  2  a  B.  157.;  16.&D.408. 


by  which  persons  accused  and  fiable  to  ram- 
mary  conviction,  are  empowered  to  make  their 
defence  before  Justices  of  the  Peace  by  counsel 
or  attomies.  But  no  provision  is  made  ex- 
empting them  from  arrest,  and  we  find  it  diff- 
cult  to  Delieve  that  the  legislature  intended  to 
give  to  every  person  acciued  (pombly  by  im- 
plication to  every  prosecutor)  the  privilege  of 
protecting  barristers  and  attorneys  irom  arrest. 
The  result  would  be,  that  every  barrister  and 
every  attorney  might  almost  at  all  times  escape 
from  the  effect  of  an  execution  affainst  his  per- 
son.'' Then  follow  words  on  which  no  doabt 
reliance  will  be  placed  on  the  other  side. — 
"  But  we  are  of  opinion  that  the  privilege  can- 
not ffo  beyond  those  previously  engaged/'  But 
no  cUrect  decision  establishes,  nor  do  these 
words  authorize  the  inference  that  an  attorney 
who  has  attended  a  police  office,  even  on  a 
previous  retainer,  is  privileged  in  retuming, 
though  possibly  he  maybe  so  whilst  in  the 
actual  presence  of  the  magistrate. 

Wightman,  J.  —  This  rule  is  for  entering 
an  ezoneretur  on  the  bail-piece,  and  also 
for  rescinding  the  order  of  my  brother  Cott' 
nutn. — ^This  is  no  groimd  for  rescinding  that 
order. 

Kelly, — Certainly  not.  The  point  ought  to 
have  been  taken  bdbre. 

Wightman,  J.— The  application  on  the  14th 
August,  at  chambers,  to  my  brother  Coliman, 
haviuff  been  to  dischaii^  the  defendant  out  of 
custody  on  the  ground  of  irrej^olarity,  he  ought 
to  have  brought  forward  this  point,  but  he 
only  applied  on  the  ground  of  the  genenl 
privilege. 

Thenger, — ^I  submit  that  he  has  now  a  i^ht 
to  come  to  the  Court,  and  insist  upon  all 
matters  that  confer  a  privilege  from  azresL 

Wightman,  J. — I  thmk  he  ought  then  to  have 
mentioned  aU  the  circumstances. 

Theeiger  in  support  of  the  rule.— -Hub  is  an 
ori^nal  motion,  and  not  an  appeal  from  the 
decision  of  the  Judge,  Lomond  v.  Eiffe,  Tliere- 
fore,  the  rule  that  a  party  is  restrained  from 
setting  up  any  ground  of  exemption  other  than 
those  uzged  on  a  former  apphcation  does  not 
apply,  and  the  objection  falls  to  the  ground. 
Tnat  view  is  confirmed  by  the  provisions  of  the 
1  &  2  Vict.  c.  1 10,  the  3rd  section  of  whidi  en- 
ables a  plaintiff  to  obtain  an  order  for  the  de- 
fendant's arrest  on  his  affidaviL  The  obtain- 
ing an  order  is  a  mere  es  parte  proceeding,  in 
wmch  the  defendant  is  not  heard ;  and  in  order 
to  obtain  his  discharge,  the  defendant  mus^ 
under  the  6th  section  of  the  same  act,  ap^y  to 
the  Judge  to  have  the  order  rescinded,  and  if  he 
should  refuse,  he  is  authorised  to  apply  to  the 
Court.  How  can  it  be  then  said  tiULt  tbos  is 
not  an  original  application  ? 

Wightman,  J.— The  difficulty  here  is.  Out 
the  application  to  my  brother  Coitman  for  the 
defenoant's  discharge  was,  not  onlv  because  he 
was  not  about  to  quit  Eng^d,  out  also,  on 
the  totally  different  ground,  that  he  was  a  pne^ 
tising  attorney. 

Tleti^.— Then  was  the  drffndant  priri- 
leged  from  amsty  it  being  sworn  that  at  ths 
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time  of  the  arrest  he  was  conductmg  various 
suits  ?  and  I  submit  that  he  was.  Tlie  1  &  2 
Vict.  c.  llOy  only  applies  to  persons  liable  to 
arrest  on  mesne  process  before  it  passed.  The 
words  of  the  3ra  section  are :  "  If  a  plaintiff 
in  any  action  in  any  of  her  Majesty's  Superior 
Courts,"  &c.  "  in  which  ihe  defauUint  is  now 
liable  to  arrtst**  &c.  Redmonds  case  would 
seem  to  be  an  authority  that  before  the  Act  in 
question  an  attorney  was  not  so  liable.  In  that 
case,  it  was  held  that  an  attorney  sued  by  bill 
could  not  be  arrested,  and  therefore,  although 
he  was  about  to  leave  the  kingdom,  the  Court 
would  not  oblige  him  to  find  special  bail.  No 
doubt  the  case  of  Thompson  v.  Moore,  already 
referred  to,  is  an  authority  the  other  way,  but 
the  attention  of  the  learned  judge  who  decided 
it  does  not  appear  to  have  Deen  caUed  to  the 
terms  of  the  Act  of  Parliament,  or  to  Redman's 
case.  The  legislature,  in  abohshing  arrest  on 
mesne  process,  reserves  to  a  judge  at  chambers 
a  discretionary  power  over  a  particular  class, 
that,  namely,  which  at  the  time  it  was  passed 
was  liable  to  arrest.  If  practising  attorneys 
did  not  belong  to  this  class,  a  judge  cannot 
exercise  a  power  which  destrovs  a  privilege 
previously  existing.  Secondly,  the  facts  sworn 
to  by  the  defendant  shew  that  he  was  not  about 
to  quit  the  country.  And,  thirdly,  it  is  stiU 
competent  to  him  to  raise  the  third  ground ; 
and  if  so,  the  case  of  Newton  v.  Constable  shews 
that  it  must  prevail.  It  is  the  necessary  infer- 
ence from  the  language  of  the  Court,  there,  that 
the  defendant,  having  been  previously  engaged 
to  attend  an  inquiry  at  the  police  court,  was 
privileged  from  arrest.  Besides,  he  was  a 
party  in  another  proceeding. 

Wtghtmany  J. — I  am  of  omnion  that  this  rule 
ought  to  be  discharged.  Three  ffrounds  are 
stated  by  the  defendant  on  which  he  contends 
that  he  is  entitled  to  have  the  order  of  my 
brother  Coltman  rescinded,  and  be  discharged 
out  of  custody.  1 .  On  the  general  privilege  of 
a  practising  attorney.  2.  On  the  ground  that 
he  was  not  about  to  quit  the  country.  And  3. 
On  the  particular  privilege  arising  from  the  fact, 
that  he  nad  attenoed  at  a  police  court  on  behalf 
of  a  person  charged  with  an  assault,  and  alfio 
as  a  party  to  another  proceeding  in  his  own 
person.  To  take  the  second  ground  first : — 
The  order  for  his  arrest  was  made  on  an  afiida- 
vit  disclosing  the  deponent's  reasons  for  be- 
lieving the  defendant  was  going  abroad ;  and 
these  statements  derive  corroboration  from  the 
admission  in  the  defendant's  own  affidavits, 
namely,  that  his  friends  and  medical  attendant 
advised  him  to  give  up  business  and  to  travel, 
&c.  It  also  appears  tnat  he  wrote  to  his  wife, 
statinff  that  he  was  upon  the  point  of  goinff 
abroad.  Add  to  this,  that  he  had  discharged 
his  servant- boy,  saying  that  he  was  about  to 
leave  the  country ;  that  he  had  given  up  his 
place  of  business,  and  declined  prosecutmg  a 
suit ;  that  there  was  difficulty  in  finding  him ; 
and  various  other  circumstances  detailed  in 


those  affidavit^.'..  jOn  these  facts,  I  find  it  diffi- 
cult to  arrive  at  any  *e^er  conclusion,  than  that 
the  defendant  really  did^cantend  to  quit  the 
country.  His  own  letter  stated-i§|^  much ;  but 
he  now  says  that  letter  was  written  ^^m;  a  par- 
ticular purpose :  but  how  can  we  juoge  of  a 
person's  intentions  otherwise  than  from  'ifia 
conduct  and  declarations?  And  if  a  party 
should  now  be  allowed  to  say  that  upon  a 
former  occasion  he  had  an  object  in  view  which 
rendered  it  expedient  for  him  to  state  what 
was  not  the  fact,  what  security  would  there  be 
that  he  would  not,  if  discharged  to-day,  go 
abroad  to-morrow  ?  It  seems  to  me,  therefore, 
that  the  judge  exercised  a  sound  discretion  in 
refusing  to  discharge  the  defendant  on  this 

?^roun(L  I  also  agree  with  the  learned  counsel 
or  the  defendant,  that  this  is  not  an  appeal 
from  my  brother  Coltman's  decision  on  that 
ground,  out  an  original  application.  Assuming, 
then,  that  the  defendant  was  properly  arrested 
on  that  ground,  the  next  question  is,  whether 
he  was  a  practising  attorney  or  not;  and  on  the 
facts  of  this  case,  I  do  not  think  that  he  did  fill 
that  character.  And  I  may  here  observe,  that 
I  fully  concur  in  the  opinion  expressed  by  my 
brother  Patteson,  in  Thompson  v.  Moore,  that 
an  attorney  has  no  privilege  to  ffo  abroad  and 
avoid  bis  creditors.  Reference  has  been  made 
to  Redman's  case,  but  that  does  not  appear  to 
me  to  be  any  authority^  for  the  position  con- 
tended for;  for  the  decision  in  that  case,  pro- 
ceeded on  the  ground  that  the  plaintiff  had  filed 
a  bill  against  the  defendant,  and  so  waived  his 

Euttinff  inbail;  which  almost  assumes  that  if 
e  bftd  not  taken  that  step,  the  circumstance  of 
his  being  about  to  ^o  abroad  would  have 
deprived  nim  of  his  pnvilege.  The  privilege  of 
an  attorney  exists  in  order  that  he  may  attend 
the  court  fop  the  benefit  of  his  client.  But 
what  benefit  does  a  client  derive  from  the  ser- 
vices of  an  attorney  who  is  about  to  quit  the 
country?  Tliat jnound  therefore  also,  in  mj 
opinion,  fails.  'Hiirdly,  on  the  particular  pri- 
vilege. When  the  defendant  applied  at  cham- 
bers for  his  discharge,  it  was  open  to  him  to 
contend  that  the  order  ought  to  be  rescinded, 
not  only  because  he  was  not  about  to  quit  the 
country,  but  also  because  at  the  time  of  the 
arrest  ne  had  been  attending  the  pohce  court, 
under  the  circumstances  stated;  but  that 
ground  was  not  adverted  to  upon  that  occasion. 
If  it  had,  possibly  the  judge  might  have  dis- 
charged him.  I  tmnk  it  cannot  now  be  urged. 
And  it  seems  to  me  a  wholesome  rule  of  prac- 
tice, that  where  there  are  several  grounds  of 
irregularitv,  they  should  all  be  brought  before 
the  judge  in  the  first  instance ;  and  that  a  party 
who  has  applied  to  one  tribunal,  on  grounds 
which  have  oeen  found  insufficient,  should  not 
be  allowed  to  apply  to  another,  on  others  not 
before  adverted  to.  The  rule  must  therefore 
be  discharged. 

Rule  discharged,  with  costs. 
Flight  V.  Cooke,  Q.  B.  P.  C.  M.  T.  1843. 
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S^ARLIAMENTARV  INTELUOENGE. 


BILLS  IN  PROQBBra. 

"Penalties  on  Horae-Tacing,  &c.,  repeal. 

[For  2d  reading.]  Duke  of  Bicfanumd. 

Xaw  of  libel  Amendment. 

jln  Select  Committee.]  Lord'CampbelL 
Creditors  and  Debtors. 

[For  2d  reading.]  Lord  Cottenbam. 

Scdesiastical  Courts.  Lord  Chancellor. 

[For  2d  reading,  18tb  Msrch  J 
Xaw  ofPatents. 

[For  2d  reading]  Lord  Brougbam. 

Transfer  of  Propettr. 

[For  2d  reading]  Lord  Chancellor. 

IPnvy  Council  Appelate  Jurisdiction. 

[In  Select  Committee.]  Lord  Brougham. 
Dissenter  Chapel  Trusts. 

[For  2d  reaoing.]  Lord  Chancellor. 

Tenants'  Permanent  Improrements. 

[For  2d  reading.]  Lord  Portman 

HtMSt  of  CCMmoiif. 

BILLS  IN  PRaORSSS. 

Small  Debt  Courts.  Mr.  Jerris. 

[For  2d  reading  20th  March.] 
Improving  Proceedings  in  Superior  Courts. 

[For  2a  reading  2o9i  March.]  Mr.  Jervis. 
Poor  Law  Amendment.       Sir  James  Graham. 

[In  Committee.] 
Counter  Coroners.  Mr.  Packington. 

[Waiting  for  Report.] 
Inclosure  of  Commons. 

[In  Committee.]  Lord  Worsley. 

Court  of  Arches.  Mr.  Elphinstoae. 

[For  2d  reading  27th  March.] 
Marriage  and  Divorce. 

[For  2d  reading.]  Mr.  Elphinstone. 

'Masters  and  Servants. 

[In  Committee]  Mr.  Miles. 

International  Copyright. 

[For  2d  reading.]  Mr.  Greene. 

Annual  Indemnity  Sir  George  Clerk. 

Damage  by  Fire.  Earl  Lincoln. 

TO  OUR  SUBSCRIBERS,  IN  TOWN 
AND  COUNTRY. 

Our  larger  space,  with  the  fadlilty  of  com- 
munication afforded  by  our  stamped  edition, 
will  enable  us  to  devote  a  considerable  share 
of  attention  to  subjects  affecting  our  Country 
subscribers. 

We  invite  their  communications  on  the  fol- 
lowing measures  before  Parliament,  in  which 
they  seem  to  be  particularly  concerned : — 

The  Local  Courts  Bill; 

The  Ecclesiastical  Courte  Bill; 

The  Debtor  and  Creditors  Bill,  bearing  on 
Bankruptcy  and  Insolvency; 

The  General  Inclosure  of  Commons  Bill. 

We  would  also  call  the  attention  both  of 
London  and  Country  Practitioners  to  the  fol- 
lowing subjects  :^- 


The  Consolidation  of  Ae  Statute  Lanr  and 
Common  Law; 

The  eapoue  of  admmatermff  jmtHoet  now 
almost  wholly  thrown  on  the  Suiton  instnd  of 
the  State; 

The  Improvement  of  the  Byatem  of  Rqiott- 
ingthe  Deemons  of  the  Court; 

The  Reduction  of  the  Fees,  and  the  Im- 
provement of  the  Practice  of  the  Court  of 
Chancery; 

The  Lord  ChaneeUors'  Transfer  of  J*ft>per^ 
BiU; 

The  Pnvy  Council  Appdlate  JmisdietuMi 
Bill; 

Theremoviil  of  the  CooftB  of  Lawand  Eqnii^ 
firom  the  south-west  corner  to  the  emtn  of 
London, — the  Low  IHshie^,  amidst  the  Inns 
of  Court 

Several  of  these  important  topics  we  faafe 
already  noticed  since  the  commencement  of  the 
present  Session,  and  shall  rontinwe  their  dis- 
cussion in  our  future  numbers. 


THE  EDITOR'S  LETTER  BOX. 

A  correspondent  observes,  that  the  arttcle  on 
the  taxation  of  oomfeyancing  eosto,  page  306 
ante,  appears  to  require  some  CTplanatigp. 
Inasmucn  as  the  bill  of  costs  there  alluded  to^ 
was  being  taxed  as  against  the  lessee,  the  mas- 
ter could  naturally  only  allow  "  such  items  as 
a  lessee  was  liable  to  pay."  But  we  are  not  in- 
formed what  those  items  are  which  are  the 
gist  of  the  case.  It  has  hitherto  been  the 
general  opinion  that' in  the  abaenee  of  any  ex- 
press stipulation,  the  lessee  was  liable  to  pay 
aU  expenses  attending  the^stranting  of  the  lease. 
As  this  is  a  question  of  great  practical  impoit- 
ance,  we  hope  W.  T.  C.  will  favour  the  profes- 
sion with  the  further  particulars  necessary  to  a 
due  comprehension  of  the  case. 

The  Section  of  the  5&6  Vict.  c.  57,  relating 
to  Clerks  to  Board  of  Quardiaiu,  to  which  «e 
referred  at  p.  394  ante,  is  the  17tli,  and  eoacts 
that  in  all  cases  in  which  the  guardians  of  any 
parish  or  union  may  be  empowered  to  make 
any  application  or  complaint,  or  to  take  any 
proceedings  before  any  Justice  at  Petty,  or 
Special,  or  General,  or  Quarter  Sessions,  anv 
officer  of  such  guardians  may  be  empowered, 
by  an  order  in  writing,  under  the  hand  of  the 
presiding  chairman  of  such  board,  and  seakd 
with  the  common  seal  of  such  guardians  to 
make  such  application  or  complaint,  or  to  take 
such  proceedings  on  behalf  ot  such  guardians 
as  effectually  as  if  the  same  were  made  or  taken 
by  such  guardians,  or  any  of  them  in  person. 

The  leUer'of  P.  R.  A.,  against  the  abridg- 
ment of  the  Loii^  Vaeation  by  any  new  en- 
actments or  orders  of  Court,  sbiall  appear  soos. 

We  have  been  obliged  to  defer  our  Notices 
of  New  Books,  some  ftraier  Bills  in  Pariiament, 
and  several  communications  from  oorrespond- 
ents,  on  various  subjects.  These  will  shortly 
appear,  with  a  Review  of  the  vectnt  Deciaioos 
in  Common  Law  Practice. 

The  statutes  in  any  way  affecting  the  Law 
will  be  p^ven  immediately  on  their  passing  ac- 
compamed  by  such  notes  as  may  be  requisite. 


^e  Ergal  ^b^et^ea:* 


SATURDAY,  MARCH  23,  1844. 


«  Quod  magit  ad  nos 

Perttnet,  et  nescire  maliua  eft,  agitamafc 


THE  I-ORD  CHANCELLOR'S  BILL 

OK  TR£ 

TRANSFER  OF  PROPERTY. 

TfiB  Lord  Chancellor's  Bill  fbr  timpltfy- 
ing  the  transfer  of  property,  (printed  antcy 
p.  370,}  is  likely  to  meet  with  more  opposi- 
tion than  we  at  first  supposed.  There  is 
much  that  is  good  in  it,  but  there  are  also 
some  parts  of  it  which  do  not  appear  to  be 
generally  approved.  We  shall  allude  to 
some  of  these  points,  and  shall  append  to 
our  article  one  of  several  letters  which  we 
have  received  on  the  subject. 

By  the  second  section  it  is  proposed  to 
be  enac^tedi  that  **  every  person  may  con- 
vey by  4iny  deed  without  livery  of  seisin, 
or  enrollment,  or  a  prior  lease,  all  such  free- 
hold land,  {which  means  all  hereditaments 
corporeal  or  incorporeal,)  as  he  might  be- 
fore the  passing  of  this  act  have  conveyed 
by  lease  and  release,  and  every  such  con- 
veyance shall  take  effect  as  if  it  had  been 
made  l^  lease  and  retease." 

This  may  be  done  already.  Liveiy  of 
seism  is  only  necessary  to  tf  feoffment  and 
enrolment  to  a  bargain  and  sale,  and  no 
lease  for  a  year  is  necessary,  since  the  act 
4  &  5  Vict,  c  21.  The  only  new  effect 
as  we  conceive  that  this  clause  could  have, 
would  be  to  vender  the  reference  to  that 
act  unnecessary  which  is  required  under  it. 
But  even  this  would  be  very  doubtful,  and 
we  do  not  know  whether  it  is  intended ;  and 
ifintended,  the  policy  of  the  new  enactment 
is  doubtfuJ.  The  act  now  in  force  has 
been  in  operation  for  nearly  three  years, 
and  has  effectually  accompUahed  the  ob** 
ject  for  which  it  was  passed;  it  has 
abolished  the  1e»e  for  a  year,  and  it  has 
Vou  «vn.— No.«87. 


not  disturbed  any  other  point  or  doctrme 
connected  with  the  transfer  of  property* 
But  this  is  not  the  case  with  the  present 
clanse.  The  deed  under  it  must,  as 
it  would  seem,  be  a  new  species  of  deed. 
It  Is  to  take  effect  as  a  lease  or  release, 
and  by  it  may  be  conveyed  all  freehold 
land  which  may  now  be  conveyed  by 
lease  and  release,  but  it  is  not  to  be 
a  feoffinent,  or  bargain  and  sale,  or  a  re- 
lease grounded  on  a  lease  actual  or  sup- 
posed, or  at  all  events  it  need  not  be  any 
of  thc»e.  What  then  is  it  to  be  ?  It  will, 
we  conceive,  be  sufficient  that  it  should  be 
an  instrument  under  seal  in  any  form 
which  win  show  the  intention  of  the 
parties.  Now  here  we  have  the  floodgates 
opened  at  once  for  all  kinds  of  new  forms, 
and  old  and  new  doubts;  we  shall  at 
once  have  an  unsettled  practice  on  the 
most  ordinary  transfers  of  property.  All 
the  present  /brms  of  deeds  depend  more  or 
less  on  the  existing  law  of  tenure,  and  on 
the  doctrine  of  uses,  and  for  the  most  part 
on  artificial  reasons  for  their  origin-^ut 
practice  and  long  usage  have  now  ren- 
dered l))em  and  their  operation  familiar. 
The  lease  and  release,  the  great  conveyance 
of  modem  times,  was  introduced,  (as  the 
reader  will  see  by  reference  to  any 
fhmiliar  text  book,)  to  evade  the  law,  and 
was  a  mere  contrivance  to  defeat  both  the 
rules  of  common  law  and  the  policy  of  the 
statute  of  uses ;  nevertheless,  the  practice 
under  it  has  long  been  settled.  Alto- 
gether we  foresee  that  great  difficulties 
may  arise  from  the  clause  as  it  now  stands, 
and  we  conceive  that  ftr  the  besrt  course 
is  to  omit  this  clause,  but  at  all  events  it 
must  be  gready  amended.  ^It  cannot  pass 
in  its  present  anape.         ^ 
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The  next  clause  enacts,  that  an^  deed ;  in  any  case  (t.  2),  and  jet  this  case  and 
which  shall  take  effect  as  a  bargain  and '  many  others,  quite  as  revolting  to  common- 

sense,  consequences  of  the  old  doctrine  of 
tenure,  are  left  untouched,  and  no  attempt 
is  made  in  any  way  to  cure  them  by  the 
present  bill.  There  should  surely  be  one 
rule  in  this  respect  as  to  conveyances  of 
land.  It  is  now  commonly  admitted,  and 
among  other  places,  on  the  face  of  this 
bill,  that  the  old  rules  are  absurd,  and  if  one 
of  these  consequences  is  meddled  with,  we 
do  not  see  why  the  rules  themselves  which 
cause  many  others,  should  not  be  investi- 
gated. These  remarks  equally  apply  to 
88.  14  &  15. 

The  other  clauses,  although  open  in 
some  respects  to  observation,  do  not  appear 
to  us  so  objectionable.  We  can  consci- 
entiously say,  we  have  examined  this  bill 
with  the  wish  of  assisting  it,  but  we  have 
felt  ourselves  called  upon  to  throw  out 
these  observations  for  consideration.  We 
are  much  disposed  to  think  that  the  proper 
course  with  this  bill  is  to  refer  it  to  a  select 
committee  of  the  House  of  Lords. 


sale,  and  a  covenant  to  stand  seised,  shall 
have  the  same  effect  in  passing  the  legal 
seisin,  and  in  other  respects,  as  if  the  same 
had  been  a  lease  and  release  or  a  grant : 
and  by  s.  4,  whereby  any  deed  or  appoint- 
ment is  made  to  any  person  and  his  heirs 
to  any  uses,  such  deed  shall  be  construed 
'*  unless  a  contrary  intention  appears^  as 
if  the  words  relating  to  such  first-mentioned 
person,  or  to  him  or  his  heirs,  had  been 
omitted.'* 

Now  we  must  say,  afler  much  consider- 
ation, that  we  have  great  doubt  as  to  these 
clauses.  In  the  first  place  as  to  the  third 
clause,  the  act  is  not  to  have  a  retro- 
spective effect,  (s.  27,)  and  by  s.  2,  we 
Imve  already  seen  that  there  is  to  be  a  new 
kind  of  deed ;  and  as  we  all  know  that  in 
practice  a  bargain  and  sale  is  very  rarely, 
and  a  covenant  to  stand  seised  never 
used,  it  is  not  probable  that  they  will  be 
more  resorted  to  when  this  new  species  of 
deed  comes  into  operation.  Why  then  re- 
vive the  artificial  conveyances,  which  have 
been  dropped,  because  they  have  been 
found  inapplicable  to  the  wants  of  the  present 
day  ?  If  those  matters  that  are  attempted 
to  be  cured  by  s.  4,  are  referred  to  at  all, 
we  would  go  much  deeper  into  the  matter. 
It  is  time,  perhaps,  to  consider  whether 
the  old  doctrines  of  tenure  which  had  their 
origin  in  the  feudal  system  should  not  be 
entirely  superseded,  and  the  comparatively 
new  rules  which  were  introduced  either 
under  the  statute  of  uses,  or  by  a  court  of 
equity  in  construing  that  statute,  should 
not  be  adopted  both  at  law  and  equity  as 
the  proper  rules  to  govern  the  limitation 
of  property.  It  may  be  well  to  leave  the 
matter  as  it  is,  but  if  the  little  defects  we 
have  mentioned  (which  in  fact  are  defects 
rather  in  theory  than  in  practice)  are  to 
be  attempted  to  be  cured,  we  think  we 
should  go  deeper  into  the  matter.  If  an 
estate  is  limited  to  A.  to  hold  to  him  and 
his  heirs,  commencing  one  year  or  one 
day  from  the  present  time,  this  limitation 
is  void  at  common  law,  and  A.  takes  no 
estate.  It  may  be  good  by  creating  a  re- 
leasee to  uses  as  a  conduit  pipe  under  the 
statute  of  uses,  or  the  limitation  may  be 
enforced  by  way  of  contract  in  a  court  of 
equity,  but  it  is  not  good  at  common  law  ; 
and  what  is  the  reason  of  this? — ^because  at 
common  law  no  freehold  in  lands  can  pass 
without  livery  of  seisin.  But  livery  of 
seisin  is  now  rarely  used,  and  by  the  pre- 
sent bill,  it  is  no  longer  to  be  necessary 


TO  THB  BDITOB  OP  THE  LXOAL  OBSBBVEB. 

With  respect  to  the  title  of  the  Bill  whidi 
is  called  '*  a  Bill  for  Simplifying  the  Assu- 
rance of  Property  by  Deed,"  I  think  that 
most  professional  men  mH  agree  with  me  that, 
however  desirable  it  may  be  to  shorten  deeds, 
it  would  be  a  mistake  to  render  them  so  simple 
that  property  might  be  hastily  or  unadvisedly 
disposea  of.  A  great  lawyer  used  to  say  of  the 
forms  of  legal  proceedings,  that  they  were  the 
fences  of  the  kw.  Without  them  we  do  not 
perceive  where  or  how  fast  we  are  going. 

The  chief  object  in  le^slating  on  this  sub- 
ject, should  be  neither  sunplicity  nor  brevity, 
but  uniformity ;  for  if  we  admit  a  variety  of 
forms  or  introduce  new  ones,  however  snoit, 
we  produce  imcertainty  and  liti^tion.  Witness 
the  difficulties  in  the  construction  of  wiUs,  the 
language  of  which  we  cannot  control  like  that 
of  deeds.  The  safest  course  of  proceeding, 
when  it  is  necessary  to  reform  the  practice  of 
conveyancing,  is  to  abolish  altogether  what  is 
useless,  and  to  give  the  desired  operation  to 
forms  or  instruments  with  which  the  profesaon 
is  familiar. 

In  Lord  Lyndhurst's  Bill,  the  three  dauses 
next  after  the  interpretation  clauses,  and  the 
ninth,  tenth,  thirteenth,  fourteenth,  nineteenth, 
twentieth,  and  twenty-second  clauses,  are  wdl 
calculated  to  produce  uniformity  in  deeds 
without  much  alteration  in  the  present  practice. 
The  eight,  twelfth,  sixteenth,  twenty-third, 
twenty-fourth,  twenty-fifth,  and  twen^-sxxtfa 
clauses  are  intended  to  remove  some  difiSculties 
in  conveyancing  which  are  of  frequent  occur- 
rence, and  which,  springing  out  of  decisions 
in  the  superior  courts,  can  only  be  got  rid  of 
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by  an  act  of  parliament.    The  other  daoaes 
reomre  more  particular  notice. 

The  fifth  clause^  which  is  to  render  invalid 
vny  exchange  of  land  without  a  deed,  will,  I 
think,  create  difficulties,  and  should  be  either 
omitted  or  more  carefully  guarded.  The  sixtii 
daufle  respecting  leases  wiU  tend  to  uniformiljr 
at  last,  but  unless  it  is  more  clearly  expressea, 
it  win  require  some  years  to  settle  what  it 
means. 

^  The  seventh  clause  was  drawn  without  suffi- 
cient knowledge  of  copyhold  practice.  It  is  to 
empower  any  person  to  convey  by  deed  any 
future  estate  or  interest  in  copyhold  as  well  as 
fireehold  land.  This  would  enable  a  remainder- 
man to  dispose  of  his  copyhold  without  the 
knowledge  of  the  lord  and  without  any  fine, 
which  would  be  not  only  a  manifest  violation 
of  the  lord's  right,  but  would  destroy  the 
registry  of  title.-  In  the  Wills  Act,  the  lord's 
right  is  protected  in  such  a  case. 

The  eleventh  clause,  as  I  understand  it,  will 
enable  a  woman  who  is  invested  with  a  power 
to  convey  by  deed,  attested  by  two  witnesses 
(a  yery  wise  precaution)  to  execute  the  power 
in  the  presence  of  one.  This  is  surely  not 
desirable. 

The  fifteenth  clause  is  to  abolish  trusts  for 
preserving  contingent  remainders.  We  shall 
miss  this  old  form,  and  not  understand  a  deed 
half  80  easily  without  it. 

The  seventeenth  clause  is  to  enable  the 
executors  of  a  mortgagee  to  reconvey  copyhold 
as  well  as  freehold  property  on  receiving  the 
money;  but  if  the  mortgagee  of  a  copyhold 
has  been  admitted,  who  is  to  be  tenant  on  the 
court  rolls  in  the  mean  time,  and  liable  to  the 
manorial  services  ? 

The  eighteenth  clause  is  to  invest  every  per- 
son receiving  money  in  trust  with  a  power  of 
dischar^ng  the  person  paying  it  from  re- 
sponsibility. I  doubt  very  much  whether  the 
representatives  of  a  trustee,  no  personal  con- 
fiaence  having  been  placed  in  them,  ought  to 
possess  this  power. 

These  are  all  the  remarks  I  shall  at  present 
trouble  you  with  on  this  very  important  mea- 
sure, except  to  add  that  I  am  disappointed  in 
not  finding  a  clause  to  dispense  with  the  limi'. 
tation  to  bar  dower,  which  is  still  retained  in 
cases  where  the  marriage  was  prior  to  the 
late  act 

R. 


STAMPS  ON  THE  ALIENATION 
OF  PROPERTY. 

On  Thursday*  the  l4th,  Mr.  Elphin- 
stone  made  a  motion  on  the  subject  of  the 
probate  and  legacy  duties,  from  which  real 
property  is  now  exempt,  which  has  been 
adjourned  on  a  point  of  form,  and  is  to  be 
resumed  in  the  following  shape :  ''  That  it 
is  just  and  expedient,  with  the  view  of 
distributing  the  burthen  of  taxation  more 
equally  and  fairly  among  all  classes  of  her 


Majesty's  subjects,  than  it  now  is,  to  alter 
and  amend  the  laws  relating  to  probate 
duties,  and  to  make  real  estate,  (whether 
such  real  estate  be  in  trust  or  not,) 
liable  to  the  same  duties  as  personal 
property." 

On  the  general  question  we  shall  express 
no  opinion,  as  it  hardly  falls  within  our 
jurisdiction;  but  Mr.  Elphinstone,  in  the 
course  of  his  speech  in  bringing  forward 
his  motion,  adverted  to  a  subject  which  we 
consider  to  be  of  considerable  importance 
to  our  readers. 

When  he  had  brought  forward  this 
motion  two  years  ago,"  he  said,  **  he  had 
been  met  with  one  very  specious  argument. 
Those  who  opposed  his  motion  told  him 
they  could  not  meet  him  on  principle; 
that  although  it  was  unjust  to  relieve  land 
from  probate  duty,  under  that  name,  yet 
still,  land  paid  so  large  an  amount  of  stamp 
duty  on  conveyances  and  mortgages,  that 
it  was  equivalent  to  the  legacy  and  probate 
duty  on  personal  property.  He  had  taken 
some  trouble  to  make  inquiry  into  this  part 
of  the  subject,  and  he  found  that  no  argu« 
ment  could  be  more  untenable.  He  had 
ascertained  that  the  amount  of  stamp  duty 
levied  on  these  and  other  instruments, 
under  seal,  was  £1,600,000 ;  but  this  sum 
was  not  raised  from  the  stamps  on  deeds 
relating  to  landed  property  alone,  it  was 
derivea  from  the  stamps  on  deeds  and 
conveyances  of  personal  property  as  welL 
He  was  told  that  of  this  sum  not  above 
£400,000  could  be  fairly  supposed  to  be 
paid  by  real  property,  that  was  to  say, 
by  mortgages  and  conveyances  of  real 
property,  and  from  settlements  of  land,  and 
stamps  on  leases  of  farms ;  the  remaining 
£1,200,000  was  made  up  from  stamps  on 
leases  of  houses  in  large  towns,  from  trans> 
actions  as  to  household  property,  and  from 
settlements  of  monies  in  the  funds.  At 
the  same  time,  he  was  quite  ready  to 
admit  that  the  stamp  duties  on  the  transfer 
of  real  property  were  a  heavy  burden  on 
landed  property,  which  he  thought  dimi- 
nished the  value  of  landed  estates,  by  in* 
creasing  the  expense  of  conveying  and 
selling  them."  He  then  referred  to  the 
opinions  on  this  subject  of  Mr.  Tyrrell  and 
Mr.  Stewart,  who  thought  it  would  be  a  fair 
thing  to  remove  these  taxes  from  landed 
property,  and  to  impose  in  their  stead  a 
probate  duty.  '<  He  adopted  their  Bugges* 
tion.  He  was  perfectly  ready  to  relieve 
landed  property  from  the  stamp  duties 
imposed  on  mortgages  and  conveyances.'* 
'He    then    noticed  the  inequality  of  the 
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present  stamp  laws,  to  wbick  we  shall 
advert  in  a  future  number;  at  present 
we  have  only  room  to  call  attention  to 
the  point  which  is  here  stated.  If  die 
aliencKioB,  mortgi^ing  and  settlement  <^ 
property  could  be  relieved  from  stamp 
duty,  or  this  burthen  could  be  miti- 
gated, we  conceive  that  a  most  material 
boon  would  be  conferred  on  the  pub- 
lic, but  more  especially  on  the  profession; 
and  we  see  no  olijection  to  raising  the  sum 
now  raised  in  this  way  by  a  moderate 
probate  duty  on  real  property.  We  are 
quite  satisfied  that  the  stamp  duty  fre 
quently  effectually  prevents  many  proper 
and  almost  necessary  dealings  in  land,  and 
in  general  the  sums  paid  fbr  them  exceed 
in  amount  all  other  charges  contained  in 
every  attorney's  bill  of  this  description.  Mr. 
Tyrrell  says  on  this  subject — "With  the 
exception  of  stamps  on  legal  proceedings, 
there  is  no  tax  which  can  more  justly  be 
objected  to,  than  stamps  upon  deeds  and 
documents  of  title,  and  duties  paid  in  re- 
spect of  different  description  of  property 
are  not  equitably  distributed.  Heavy 
stamp  duties  are  imposed  on  the  alienation 
of  freehold  and'copyhold  estates,  but  they 
pass  without  any  payment  by  will  or  de- 
scent. There  is  no  duty  on  the  alienation 
of  funded  property,  but  upon  the  death  of 
the  possessor  large  sums  are  demanded  fbr 
probate  and  legacy  duty,  while  leasehold 
poperty,  mortgages  and  other  chattel 
interest  in  real  estates  and  personal  pro 
perty  which  must  pass  by  deed,  are  com- 
pelled to  contribute  to  the  revenue,  both 
upon  alienation  and  upon  death.  Until 
the  income  derived  from  stamps  can  be 
spared,  it  may  deserve  consideration  whether 
freehold  and  copyhold  estates  might  not 
be  charged  with  a  duty  upon  the  devise  or 
descent  of  them  ;  and  together  with  lease- 
hold estates  and  charges  be  relieved  from 
the  duties  upon  alienation*' — ITyrrelVs 
Suggestions  on  Real  Property ,  p.  8f)8. 

And  Mr.  Stewart  says,  "It  is  well  worthy 
of  consideration  whether  the  revenue  now 
derived  from  the  alienation  of  land  might 
not  be  more  advantageously  raised  by  a 
duty  on  devise  and  descent.  Funded  and 
other  personal  property  may  be  alienated 
without  any  duty  being  payable ;  but  large 
duties  are  payable  on  the  death  of  their 
owner,  in  the  shape  of  probate  and  legacy 
duty.  The  proposed  change  would  render 
the  duties  uniform,  and  would  be  a  decided 
boon  to  the  landed  interest,  and  operate 
considerably  to  advance  the  value  of  land," 
— Suggestions  as  to  Reform  in  the  Law  J 
p.  19. 


We  consider  that  the  whole  solgect  of 
the  stamp  laws  demands  the  attention  of 
the  government. 


COMMON  LAW  PBACTTCE. 

Wb  have  it  in  view  to  publiak  fiom. 
time  to  time  commentaries  or  reviews  opoa 
the  principal  cases  reported  from  the 
Courts  of  Common  Law,  and  the  following 
paper,  embracing  the  more  importaot 
cases  relating  to  the  practice  of  those 
courtsy  and  published  since  the  last  loog 
vacation,  may  be  tidbea  as  a  sam{Je  of  the 
plan.  In  the  execution  of  this  undertakiDg 
we  shall  endeavour  to  present, — 1st,  An 
arrangement  of  the  cases  according  to  their 
subject  matter ;  2ndly,  a  faithful  abstract 
of  the  facts  before  the  court ;  3rdly,  to  give 
the  reasons  for  the  decisions ;  and  lastly^ 
to  bring  each  decision  within  the  scope 
of  some  general  principle.  We  thus  hope 
to  facilitate  the  reading  of  the  current 
reports ;  and  by  developing  the  principles 
of  law  by  new  instances,  to  assist  both 
practitioner  and  student,  and  add  a  little 
to  the  at  present  exceedingly  scanty  stock 
of  educational  reading. 

It  remains  only  to  add,  that  die  sub* 
joined  paper  is  distributed  under  the  tides 
of — 1.  Jurisdiction;  2.  Process;  3.  Par- 
ticulars of  Demand ;  4.  Pleas  and  Plead- 
ings ;  5.  Execution ;  6.  Scire  facias ; 
7.  Setting  aside  and  staying  Proc^eedings; 
and  8.  Amendment.  Tlie  first  three  are 
inserted  in  our  present  number,  and  the 
remainder  will  appear  as  early  as  practic* 
able. 


L  OF  JURISDICTION. 

AND   HBRBIN   OF   SUPERIOR  AND   INFBJUOS 
COURTS. 

OP   SUPERIOR   COURTS« 

1.  WAen  other  remedies  are  provided  hy 
statute.  Albon  v.  Pyhe,  4  M.  Sf  G. 
421 ;  Timms  v.  Williams,  2  G.  S^  D^ 
621. 

The  4th  section  of  the  stat.  6  &  6  W.  4, 
c.  23,  enacts,  that  all  **  monies,  goods, 
chattels,  and  effects/*  of  sudi  societies 
shall  be  vested  in  the  Inwtfses  fbr  the  time 
being;  and  that  such  monies,  Ste.  **  shall 
for  all  purposes  of  action  orsuit^  "inaxtj* 
wise,  touching  or  concerning  the  same,  he 
deemed,**  and  ^  where  necessary,  be 
stated  to  be  the  property. of  the-personi 
appointed  fmster,"  who  are  thereby  *  aa> 
thorised  to  bringor  defendany  action,  soil^ 
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or  prosecntton^**  **  concerning  the  property 
aforesaid,"  ^  and  to  sue,  and  to  be  sued  in 
tfaeir  proper  names  as  trustees  of  such  insti- 
tutions without  other  description.**  The 
Sth  section  enacts,  '*  that  all  notes  and 
sectnrities  finr  the  payment  of  such  loans 
shall  be  made  payable  to  the  treasurer  or 
eierk  far  the  time  being,"  and  in  case  of 
def^nlt  in  payment  of  the  money  mentioned 
in  them,  requires  a  justice  of  the  peace  of 
the  county  or  place  where  the  defaulter 
resides,  ^  upon  complaint  made  by  the 
treasurer  or  ektK*  to  summon  such  de- 
Ikulter,  to  determine  the  complaint,  and 
award  such  sum  to  be  paid  by  him  as  shall 
appear  to  be  due,  together  witli  certain 
costs;  and  then  in  case  of  non-payment  to 
levy  the  same  by  distress.  In  Albon  v. 
JPyke^  an  action  was  brought  in  the  Com- 
mon Pleas  by  certain  persons  who  declared 
as  trustees  of  a  loan  society,  on  a  promis- 
sory note  which  was  described  as  made 
payable  to  the  treasurer  of  the  society,  but 
not  as  given  in  respect  of  a  loan.  Upon 
demurrer  to  the  declaration  the  court  held 
that  the  plaintiffs  were  not  bound  to  pro- 
ceed agamst  the  defendant  in  respect  of 
the  sul^ect  matter  of  the  action  before  a 
justice  of  the  peace,  and  that  the  action 
would  lie;  first,  because  the  declaration 
>did  not  show  that  the  note  sued  on  was 
-given  in  respect  of  a  loan  by  the  society ; 
4ind  secondly,  because  there  were  no  words 
expressly  excluding  the  jurisdiction  of  the 
superior  courts  in  the  statute  under  con- 
sideration. 

Timms  v.  Wittiams  (the  other  case  above 
referred  to),  was  an  action  on  a  note  of  a 
similar  nature,  but  brought  by  a  trea- 
surer; and  the  declaration  stated  that  the 
instrument  was  given  for  securing  a  sum 
lent  by  the  society,  and  it  was  held 
that  the  action  would  not  lie,  for  the  note 
being  part  of  the  "  goods,  chattels,  and 
effects,"  within  the  4th  section,  was  vested 
in  the  trustees ;  and  that  the  act  not  only 
contained  no  express  provision  enabling  the 
treasurer  to  sue,  but  one  which  did  enable 
him  to  enforce  payment  before  a  magis- 
trate :  and  Pattison,  J.,  observed  that 
even  with  regard  to  IrusteeSf  no  power  was 
given  them  to  sue  upon  securities.  It 
ahould  be  observed  that  in  both  of  the 
above  cases,  the  question  of  jurisdiction 
was  raised  upon  demurrer  to  the  declara- 
tion; that  in  the  first  the  action  was 
brought  by  trustees,  in  the  latter  by  a  trea- 
surer ^-and  that  in  the  latter  the  declara- 
tion did  not  state  the  consideration  for  the 
note  sued  on :  so  that  it  may  yet  be  con- 


sidered doubtful  whether  an  action  is  main* 
tainable  even  by  trustees,  when  it  appears 
either  bv  the  pleadings  or  in  evidence 
that  the  instrument  was  given  in  respect  of 
money  lent  by  a  loan  society.  (See  also, 
note  per  Manning,  Seijt.^  4  M.  &  G.,  426. 

The  statute  3  &  4  V.,  c.  1 10,«  which  was 
passed  before  the  above  cases  were  argued, 
repeals  that  of  3  &  4  W.  4,  c.  23,  as  to  all 
transactions  subsequently  to  its  passing. 
There  are  clauses  in  the  new  statute  cor- 
responding to  those  above  cited,  and  are 
substantially  the  same.  In  the  act  of 
Victoria,  however,  a  section  is  introduced 
expressly  giving  a  right  to  the  treasurer  or 
clerk  to  proceed  for  the  recovery  of  the 
sum  due,  on  a  note  given  to  the  society 
against  the  party  or  parties  liable  to  pay 
the  same  in  any  county  court,  or  Court  of 
Conscience  or  Requests,  having  jurisdiction 
to  the  amount  due,  and  so  excludes  the 
jurisdiction  of  the  courts  above,  in  pro- 
ceedings instituted  in  the  names  of  a  trea* 
surer  or  clerks  by  an  inference  much 
stronger  than  that  raised  by  the  former 
act.  No  observations  upon  the  new  enact- 
ment were  made  by  the  judges  in  either  of 
the  above  cases,  and  the  question  as  to  the 
right  of  trustees  to  sue  in  their  names  in 
the  superior  courts,  seems  to  remain  in 
precisely  the  same  state  as  at  the  time  the 
last  act  passed. 

2.  In  case  of  debts  where  some  of  them 
have  been  recovered  in  inferior  courts. 
Neale  v.  Ellis,  3  DowL^  N.  S.  163. 

Tlie  Brighton  Court  of  Requesto  ac4 
(3  V.  c.  X.  s.  24)  provides  "  that  it  shall 
not  be  lawful  for  any  plaintiff  to  divide  any 
cause  of  action  into  two  or  more  suits  for 
the  purpose  of  bringing  the  same  within  the 
jurisdiction  of  the  court ;  but  any  plaintiff 
having  cause  of  action  above  the  value  of 
15/.,  for  which  a  plaint  might  be  entered 
under  this  act  if  not  above  the  value  of 
£15,  may  abandon  the  excess,  and  recover 
to  an  amount  not  exceeding  15/.** 

In  the  case  referred  to  the  plaintitf  had 
sued  in  the  Brighton  Court  of  Requests, 
and  there  recovered  from  the  defendant 
15/.,  as  the  price  of  a  horse  sold  to  him  by 
the  plaintiff,  and  then  brought  another 
action  in  the  Queen's  Bench  for  the  re- 
covery of  the  balance  of  an  account  /or 
wine  and  spirits,  and  also  for  rent,  the 
whole  of  which  was  due  when  the  suit  in 
the  inferior  court  was  commenced.  Upon 
cause  shewn  against  a  rule  to  stay  pro- 


•  CoBtiiiuedi  by  a  &  7  V.  c.  41,  till  Ai^pisfe 
Ist,  1844. 
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ceediogs  in  the  second  action,  on  the  ground 
that  the  plaintiff  had  divided  his  demand 
within  the  meaning  of  the  act,  and  that 
having  sued  in  the  inferior  court  he  must 
be  taken  to  have  abandoned  the  claim  made 
in  the  second  action,  the  rule  was  dis- 
charged by  Coleridge,  J. ;  his  lordship  hold- 
ing that  there  had  been  no  such  division, 
for  that  there  were  originally  three  distinct 
and  entire  causes  of  action, — "  one  for  the 
price  of  a  horse,  the  second  for  rent,  and 
a  third  for  goods  sold  and  delivered" — and 
**  the  plaintiff  had  recovered  only  in  respect 
of  one  of  them." 

3.  As  to  setting  aside  pleas  of  release. 
Phillips  V.  Claggett,  II  M.  ^  W.,  84. 

The  cases  clearly  establish  that  a  supe- 
rior court  of  law  may  exercise  an  equitable 
jurisdiction  fot  the  purpose  of  preventing  a 
defendant  from  pleading  a  release,  where 
the  release  is  valid  in  point  of  law,  but  in- 
valid in  equity,  on  account  of  fraud  for 
which  the  defendant  is  answerable  (per 
Parke^  B,)  :  but,  whether  the  release  has 
been  given  by  one  party  in  fraud  of  an- 
other and  in  collision,  or  whether  by  a 
mere  nominal  plaintiff  having  no  interest 
whatever  in  the  subject  matter  of  the 
action,  or  under  circumstances  of  the  same 
character,  which  perhaps  may  be  found, 
the  ruling  principle  which  has  governed 
the  courts  has  been,  that  it  has  appeared 
manifest  that  a  court  of  equity  could  do 
nothing  else  but  set  the  release  aside,  (jper 
Lord  AbingerS)  Phillips  v.  Claggett  was 
an  action  in  the  case  brought  in  1842  for 
illegally  pledging  in  1837  certain  tobacco, 
in  which  the  plaintiffs  and  two  others, 
Lewis  Rogers  and  J.  R.,  (who  were  not 
joined  as  plaintiffs,)  were  and  continued  to 
be  Jointly  interested.  The  defendant 
pleaded  a  release,  which  Rogers  had  exe- 
cuted without  any  express  authority  from 
his  copartners.  The  plaintiff  applied  to 
set  aside  the  plea  upon  affidavits  stating 
that  the  defendant  and  one  of  the  plaintiffs 
had  communications  respecting  the  to- 
bacco, and  that  another  of  the  plaintiffs  had 
communicated  with  Rogers;  but  it  did  not 
appear  that  on  either  occasion  any  men- 
tion was  made  of  the  release  by  the  defend- 
ant or  Rogers.  The  affidavit  in  answer 
strongly  denied  every  imputation  of  fraud. 
On  behalf  of  the  application  it  was  con- 
tended that  this  being  an  action  of  tort, 
Rogers  would  have  no  interest  in  the  da- 
mages recovered;  and  that  the  conceal- 
ment of  the  existence  of  the  release  by  the 
defendant  and  Rogers  was  sufficient  to 
shew  such  fraud  as  would  induce  the  court 


to  interfere.  But  the  court  held  other- 
wise, for  (per  Lord  Abinger)  "  the  re- 
leasor had  an  immediate  interest  in  the 
money  to  be  recovered,  there  having  been 
been  no  separation  of  his  interest"—"  a 
destruction  not  to  be  found  to  the  same 
extent  in  any  cases  cited."  It  was  very 
doubtful  also  (his  lordship  observed)  whe- 
ther a  court  of  equity  would  set  the  re- 
lease aside  after  the  plaintiffs  had  so  long 
**  slept  upon  their  rights" ;  and  (per  Parke^ 
B.)  as  one  partner  has  a  clear  right  to  re- 
ceive or  release  a  debt,  subject  to  his  re- 
sponsibility to  his  partners;  unless  in  a. 
case  where  he  has  expressly  or  impliedly 
disposed  of  that  right  to  them. 

In  the  course  of  the  judgment  of 
Parke,  B.,  his  lordship  observed  that  in, 
some  cases  the  courts  of  law  have  set  aside 
the  release  itself,  but  **  he  could  not  un- 
derstand what  authority  they  have  to  da 
that^all  that  they  can  do  is  not  to  allow 
the  release  to  be  pleaded*' 

4.  As  to  costs  of  under  Literpleader  Act^ 
1  ^  2  r.,  c.  1 15,  s.  2.     Burgh  v.  Scho- 

field,  9  M.^W.  478 ;  Teggin  v.  Lang- 
ford,  \0  M.  ^  W.,557. 
The  Stat.  1  &  2  V.,  c.  45,  s.  2,  enables  a. 
single  judge  of  a  superior  court  to  exercise 
such  powers  for  the  reliefof  sheriffs  and  other 
officers  as  may  by  virtue  of  the  first  inter- 
pleader act,  I  &  2  W.  4,  c  58,  s.  6,  be  ex* 
ercised  by  the  several  superior  courts  of 
law  at  Westminster,  the  Common  Pleas  at 
Lancaster,  and  the  Court  of  Pleas  of  Dur- 
ham; and  further  enacts  that  suchyui^ 
shall  "  make  such  order  therein  as  shall 
appear  to  be  just,  and  the  costs  of  such  pro- 
ceeding shall  be  in  the  discretion  of  such 
judge"  When  an  order  of  interpleader 
has  been  made  by  a  judge  under  this  sta- 
tute, but  none  as  to  costs,  the  court  will 
not  entertain  an  application  in  respect  of 
such  costs;  (Burgh  v.  Schqfield;)  but  where 
a  judge's  order  has  been  made  as  to  costs 
(Teggin  v.  Langford),  the  court  will  re- 
view it,  by  virtue  of  its  general  jurisdiction 
over  matters  occurring  within  it,  whether 
before  a  judge  at  chambers  or  elsewhere^ 
although  a  power  of  appeal  is  not  in  terms 
given  by  the  statute;  for  the  general  rule 
is,  that  '*  the  jurisdiction  of  the  superior 
courts  is  not  taken  away  except  by  express 
words  or  necessary  implication,"  {ptr 
TindaU  C.  J.,  4  M.  &  G„  424.) 

5.  As  to  directing  issues  to  be  tried 
before  Sherijl  under  3  3^4  FF.4,c.42, 
s.  17.  Walker  v.  Needkam,  SM.SfG. 
557  /  Collis  V.  GrooMy  3  MSf  G.  850. 

The  Stat.  3  &  4  W.  4,  c.  42,  s.  17,  (law 
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amendment  act,)  enacts,  that  "in  any 
action  depending  in  the  superior  courts  for 
any  tiebi  or  demand,  in  which  the  sum 
sought  to  be  recovered,  and  indorsed  on 
the  writ  of  summons,  shall  not  exceed  20/., 
it  shall  be  lawful  for  the  court  in  which  such 
suit  shall  be  depending,  or  any  judge  of  the 
superior  courts,  if  such  court  or  judge  shall 
be  satisfied  that  the  trial  will  not  involve 
any  diflScult  question  of  fact  or  law,  and 
such  court  shall  think  fit  so  to  do,  to  order 
and  direct  that  the  issue  or  issues  joined 
shall  be  tried  before  the  sheriiF  of  the 
county  where  the  action  is  brought,  or 
any  judge  of  any  court  of  record  for  the 
recovery  of  debt  in  such  county/'  WdUer 
V.  Needham  was  an  action  of  detinue  to  re« 
cover  a  boat,  alleged  to  be  of  the  value  of 
20/.,  andhadbeen  tried  before  a  sheriff  under 
the  above  act.  Upon  a  motion  to  set  aside 
the  writ  of  trial,  and  the  proceedings 
thereon,  (this — ^not  a  motion  for  a  new 
trial — is  the  proper  course  to  pursue,)  it 
was  contended  that  the  Act  applies  only 
where  a  debt,  or  a  demand  in  the  nature 
of  a  debt,  is  sought  to  be  recovered ; — that 
the  primary  object  in  detinue  is  to  recover 
the  ffoods  detained  in  specie; — that  al- 
though the  judgment  in  that  form  of  action 
IS  in  the  alternative,  (to  recover  the  goods 
or  damages,)  yet  the  action  is  not  brought 
for  a  mere  pecuniary  demand*  But  the 
court  held  that  the  action  was  triable 
before  the  sheriff,  for  [per  Tindal,  C.  J.) 
the  value  of  the  article  sought  to  be  re- 
covered might  be  indorsed  on  the  writ  of 
summons,  and  ^'  the  words  of  the  Act  are 
not  limited  to  actions  of  debt,  but  extend 
to  demands  of  the  like  kind  and  character ;" 
and  *'the  practice  of  joining  debt  and 
detinue,  proves  that  they  are  actions  of  a 
like  character.'* 

Where,  however,  the  claim  cannot  be 
called  either  a  **  debt  or  demand," — as  in 
an  action  of  assumpsit  for  not  returning 
goods  let  to  hire  by  the  plaintiff  to  the  de- 
fendant,— though  the  damages  laid  in  the 
declaration  be  under  20/.,  an  action  cannot 
be  tried  before  the  sheriff  under  the  pro- 
visions of  the  act ;  for  in  such  case  the 
damages  are  unliquidated,  and  {per  Maulcy 
J.)  would  not  be  necessarily  confined  to 
the  value  of  the  goods  (CoUie  v.  Groom). 
The  latter  reason  seems  to  apply  with 
-almost  equal  force  to  the  case  of  Walker  v. 
Needham,  for  it  is  laid  down,  (  Tidd,  9lh 
«/.  886,)  that  if  the  defendant  in  an  action 
t>r  detinue  ''come  at  the  first  day,  and 
l)1ead  that  he  has  at  all  times  been  ready 
to  deliver  to  the  plaintiff  the  goods  for 


which  the  action  is  brought,  he  is  not 
liable  to  damages  on  account  of  the  deten- 
tion thereof;  but  otherwise  the  plaintiff  is 
entitled  to  recover  the  goods,  or  the  value 
of  them,  if  he  cannot  have  the  same  again, 
with  damages  for  their  detention^  and  his 
costs  of  suit." 

OF  COUNTY  COURTS. 

When  sums  stated  in  the  declaration 
exceed  40«.  Dempster  v.  Pumell,  8  M. 
Sp  G.  875. 

Where  it  appears  upon  the  face  of  the 
proceedings  that  an  inferior  court  has  ju- 
risdiction, every  intendment  will  be  made 
in  order  to  support  it ;  but  if  it  do  not  so 
appear,  and  if  the  point  whether  or  not 
the  inferior  court  has  jurisdiction  be  lefl  in 
doubt,  no  such  intendment  will  be  made 
{per  Tindal^  C.  J.)  Therefore,  in  the 
case  of  Dempster  v.  Pumell,  from  which 
this  rule  m  extracted,  it  was  held  that  a 
county  court,  (which  cannot  in  general 
hold  pleas  in  personal  actions  above  the 
value  of  40s.f)  has  no  jurisdiction  in  a  case 
in  which  it  appears  on  the  face  of  the 
declaration  that  the  plaintiff  claims  debts 
exceeding  40«.,  although  the  particulars 
show  that  the  demand  is  in  reality  for  a 
sum  below  that  amount ; — for  the  particu- 
lars form  no  part  of  the  declaration,  but 
are  to  inform,  not  the  courts  but  the  de- 
fendant, of  the  nature  of  the  plaintiff's 
claim,  and  to  limit  the  proof  of  the  latter 
to  the  amount  mentioned  in  them. 

II.  PROCESS. 

Indorsements  upon. — Fiizgeraldy,  Curtis^ 
6  Sc.  N.  R.  55 ;  Needham  v.  Bm- 
tawe,  4M.SfG.  262. 

In  the  first-mentioned  case,  a  writ  of 
summons,  indorsed  "  The  plaintiff  claims 
50/.,  and  interest  thereon,  for  debt,''  was 
held  sufficient  in  order  to  obtain  a  dis- 
tringas; for  the  non-statement  of  the  day 
from  which  the  interest  became  payable, 
does  not  make  the  writ  irregular,  though 
(per  BrskinCf  J.)  it  might  be  ground  for 
depriving  the  plaintiff  of  interest  at  the 
trials 

The  Stat.  1  &  2  Vict  c.  110,  (schedule,) 
requires  "  the  city,  town,  or  parish,  and 
also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  the  plaintiff's  resi- 
dence, if  any  such  there  be,'*  to  be  stated 
in  the  indorsement  of  a  capias^  when  the 
writ  is  issued  by  the  plaintiff  in  person. 


^  Want  of  room  prevents  us  from  pfiving  an 
account  of  the  practical  rules  beanng  upon 
this  case. 

D  D  5 
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Id  N^edham  v.  SriMaipe,  it  was  beM 
thai  *'  A.  B.,  .of  the  Fle^t  prUon,  in  the 
puriah  of  B.»  ia  the  city  of  Xi./'  was  a  suffi- 
cient compUance  .with  tlie  enactment. 

III.  PARTICULABS  OF  DEMAND. 

1.  Whefi  granted  in  aciions  of  (art  HoT' 
lock  V.  Lediard,  10  M.  Sf  W.  677. 

In  action  for  wrongs^  it  is  not  usual  to 
make  an  order  for  particulars,  as  the 
injury  is  in  general  stated  in  the  declara- 
tion ;  but  circumstances  may  occur  which 
render  it  necessary.  {Tiddj  9ih  ed.  697.)  In 
Horlock  V.  Ledtardf  it  was  held,  that  in  order 
to  obtain  such, an  order  in  action  of  trespass, 
some  special  ground  ought  to  be  alleged, 
or  some  statement  of  the  pecnliar  nature 
of  the  property  given;  and  the  court 
refused  it,  upon  an  affidavit  stating  only 
that  the  defendant  had  read  a  copy 
of  declaration,  and  that  from  the  general 
and  vague  form  thereof  he  was  unable  to 
ascertain  the  grievances  upon  which  the 
plaintiff  intended  to  rely. 

2.  JBffeci  rf  pariu^^lars  at  (he  (riul, — 
Bobeiis  v.  Elswrth,  JO  M.  8^  W.  653  ; 
Hurcum  v.  Slericker,  10  M.  Sf  W. 
563 1  Asbmok  v.  Waimonght,  2  Q.  B. 
837. 

In  Roberts  v.  EUworthy  the  particulars 
delivered  with  a  declaration  containing 
three  counts — the  two  first  on  promissory 
notes  for  50L  each,  and  the  last  on  an  ac- 
count stated — in  substance  stated,  that 
**  this  action  is  brought  to  recover  the  sum 
of  50/.,  beinjo;  the  amount  of  the  promissory 
note  in  the  m'st  couit);,  together  with  in- 
terest thereon  from  llth  February,  1842; 
and  also  the  further  sum  of  50/.,  the 
amount  of  the  promissory  note  in  the 
second  countj  together  with  m.terest  thereon 
from  llth  July,  1642.  Abov^  are  the 
particulars  of  the  plaintiff's  demand^ 
for  the  recovery  whereof  he  will  avail  him- 
self of  the  whole  or  any  part  of  the  decla- 
ration." It  will  be  observed^  that  tlie 
plaintiff  did  not  state  that  he  will  seek  to 
recover  upon  an  account  stated  generally 
At  U>e  trial  be  gave  no  eviidence  of  the 
existence  of  the  notes,  but  proved  a  con 
versation  with  the  defendant,  which  did 
not  at  all  refer  to  the  notes,  in  which  tlie 
latter  acknowledged  that  he  was  indebted 
to  the  plaintiff  in  100/. ;  whereupon  the 
jury  found  a  verdict  for  the  plaintiff.  The 
court,  however,  upon  motion  to  enter  a 
nonsuit,  held,  that  upon  such  a  particular 
the  plaintiff  was  bound  to  prove  an  account 
stated  fcUh  reference  to  (he  notes,  which 


{vfir  Pari€f  B,)  he  might  do  either  by 
showing  that  the  ponvejsation  had  refer- 
ence to  ^he  notes  -declared  on  ;  or,  in  the 
absence  of  proof  of  the  existence  of  any 
other  nptes,  that  the  conversation  might 
be  fairly  presumed  to  relate  to  tliem. 

In  Murcum  v.  Stericker,  the  particulsrs 
upcm  the  count  for  work  and  labour,  stated 
<<  that  the  plaintiff  souglit  to  Decoder  the 
sum  of  37/.,  being  the  balance  of  account 
for  one  quarters  cartage  done  by  him  for 
the  defendant,  cojmmencing  June   30tb, 
and  ending  September  30th,  1842,  after 
giving  the  defendant  credit  for  th.e  sum  of 
9L  paid  on  account  therecf*    It  appeared 
at  the  trial  that  the  plaintiff  had  agreed 
with  the  defendant  to  work  as  carman,  at 
160/.  per  annum,  payable  quarterly,  and 
commencing  June  30th,  1841,  but  that  he 
was^  for  sufficient  cause,  discharged  for 
misconduct  on  July  30th,  1842,  —  exactly 
one  month  from  the  expiration  of  the  last 
quarter.     The  jury   found  a  verdict  for 
10/.  6s.  8c/.,  being  the  amount  of  a  month's 
wages,  and  a  little  more  for  two  ether  dajs 
during  which  he  hs^  woij^ed-    It  was  coo* 
tended,   that    under  the  particulars  the 
plaintiff  cojuldnot  recover  ^a  month*s  wagea: 
but  it  was  held  that  he   might,  for  that 
the  meaning  of  them  was,  that  the  pUintiff 
limited  himself  to  a  term  not  exceeding 
three  months^  and  a  sum  not  exceeding 
37/. ;    and  {per  Alderson^   B.)  <<  rather  a 
liberal    than    a    restraining    construction 
ought  to  heaven  to  particulars  of  demandr 
otherwise  there  will  be  in  effect  two  de- 
clarations, one  to  be  a  trap  for  the  other.'* 
So  in   A^hmole  v.    Waintoright^  which 
was  an  action  for  money  had  and  received, 
the  particulars  claimed  5/.  bs.  as  having 
been  paid  jui  order  to  obtain  possession  of 
the  plaintiffs  goods — under  protest  that  he 
was  not  liable  to  pay  the  same  or  any  part 
thereof,  pr  if  he  was  liable  to  pay  some 
part,  that  the  sum  paid  was  exorbitant 
Patteson  and  Coleridge,  Js.,  thought  that 
the  particulars  gave  sufficient  notice  that 
tlie  plaintiff  sou^t  to  recover  the  whole 
or  the  part  he  was  entitled  to. 


EXPENSE  OF  ADMINISTERING 
JUSTICE  IN  CHANCERY. 

It  app^rs  frop  the  returns  to  Parlia^ 
ment  roadie  by  the  Accountant-General  of 
tlie  Court  of  Chancery,  that  th^  folloirin^ 
sums  were  p^d  out  pf  the  Suitors*  Fundi 
between  2nd  October  IS42^  and  1st  Oct 
18i3. 
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To  tWIiord  ChanceDor    .    £10,000    0 

—  Viee-ChancelloEB     Bmee 

and  Wigram      •        .      10,000    0 

—  The  Matters         .        .      29,612  10 

—  The    Accountant-Genaral 

and  his  official. eipenses     9,128    4 

—  The  Examiners     .        .  900    0 

—  Clerks  of  Affidavits    and 

Clerks  in  Report  Office        600    0    0 

—  Officers  of  the  JLord  Chan- 

cellor   and    Vice-chan- 
cellors        .        .        .      2,777  17 

—  Solicitor  to  the  Suitors   .         700    7 

—  Compensations  to  Officers 

of  Court  of  Exchequer        6,474  15    0 

—  Expenses  of  courts,  offices, 

repairs,  waives,  &c.         .    3,813  11     6 

—  Sundries         .        .        ,        163    8     3 


£74,170  13  10 
Then  came  the  charges  paid  out  of  the 
Suitors'  Fee  Fund,  from  25th  Nov.  1842, 
to  24th  Nov.  1848,  viz. — 
To  Compensations  and  salaries 

of  Masters,  Clerks,  &c.  £16,267    5     1 

—  Registrars  and  Clerks         27,173    0    0 

—  Master    of  Reports    and 

Entries,  and  Clerks    .        6,350    0    0 

—  Examiners  and  Clerks  2,300    0    0 

—  Clerks  of  Affidavit        .  795    (t)    0 

—  Commissioners  of  Lunacy, 

Clerks,  &c.         .        .       11,138  13    0 

—  Taxing   Masters,    Record 

Clerks,  &c.         .         .       32,231  18  10 

—  Compensation      to      Six 

Clerks,    Svom    Clerks, 

&c 46,509  16    1 


Hius  the  expenses  paid  out  of 

the  Suitofs'  Fund,  amount 

40         ....     £  74,170  13 
Suitors'  Fee  Fund   .        .      142,765  13 


10 
0 


£216,936    6  10 


£142,765  13    0 


Now,  taking  it  for  granted  that  all  these 
salaries,  coinpeniationsy  and  official  ex- 
penses are  of  the  right  amount,  and  that 
all  the  services  rendered  in  return  are 
efficient  and  useful,  we  come  to  the  ques- 
tion,— whether  this  annual  sum  of  nearly 
a  quarter  of  a  miUion  ought  to  be  borne 
by  the  suitors : — the  widows,  orphans,  ere* 
ditors,  and  others  seeking  the  recovery  of 
their  property  through  the  medium  of  the 
Court  of  Chancery?  The  Chancellor  of 
Exchequer  may  feel  it  to  be  his  duty  to 
oppose  the  transfer  of  this  burthen  from 
the  poor  suitors  to  the  general  expenses  of 
this  great  empire,  but  nothing  can  be 
clearer  than  the  justice  of  such  a  course.; 

We  shall  take  every  opportunity  in  our 
power  to  support  the  "  great  argument  ^ 
which  we  have  oflen  stated  on  this  sub* 
ject ;  and  for  the  present,  we  extract  the 
details  of  this  large  expenditure  from  the 
recent  returns  to  the  House  of  Com- 
moBS* 


SUITORS'  FUND. 


Paid  Lord  Chancellor's  salary         ..... 

—  Vtce-Chancellor  Bruce  ..... 

—  Vice-Chancellor  Wjgram         ----- 

—  "Qeven  Masters'  salmes,  at  2,500/.  per  annum  (inchidingl 

one  quarter  for  one  Masterd'  sakry  in  arrear  at  1  Oct.  /• 
1842.  .---■-...         J 

—  Accountant-General's  salary  as  Master     ...        - 

—  Proportion  of  Pension  to  retired  Master   .        -        -        - 

TotM  Masters         -        -        - 

—  Accountant-General's  salary    -----. 
— >  Expenses  of  Office,  Office-keeper,  rates,  stationary,  &c* 

—  Twenty-two  Clerks'  salaries    ------ 

—  Pensions  to  a  rdmd  Chief  Clerk  000/.,  and  to  retired  \ 

Clerk  400/. ) 

Total,  Aecomitant-General's  Office 

— >  Two  Bxaminers*  salaries,  (in  part)  remainder  bemg  charged  ) 

on  Suitors'  Fee  Fund  .        .        .        -        •        j 

<— >  Retbned  Examiner's  Pension  .        -        .        .        - 

—  Retired  Examiner's  €lerk*s  pension         .       .        -       . 

T<^  Examiners   -       .*       .       - 


s.    d. 


28,125    0    0 

600     0     0 
887  10     0 


900  0  0 

450  0  0 

6,778  4  1 

1»000  0  0 


600     0    0 

200     0     0 
100     0     0 


£  8.  d. 

10,000  0  0 

5,000  0  0 

5,000  0  0 


29,612  10     0 


•9,128     4     1 


900    0    0 
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Paid  Clerk  of  Affidavits  increased  salary 

—  Three  Clerks  to  assist  in  the  Report  Office 

—  Officers  of  the  Lord  Chancellor's  Court : 

Usher      ------ 

Court  Keeper  -  .  -  -  . 
Persons  to  keep  order  -  .  . 
TipstaflF 


£.      «.  d. 


Officers  of  the  Vice- Chancellor  of  Enf^land : 
Secretary  -        -        -        -        - 

Usher      ------ 

Trainbearer      .        -        -        -        - 


Officers  of  the  Vice-Chancellor  Bruce : 
Secretary  -        -        -        - 

Usher  •  -  -  -  - 
Trainbearer  -  -  -  - 
Court  Keepers  -        .        - 


Officers  of  the  Vice-Chancellor  'Wigram : 

Secretary  ------ 

Usher 

Trainbearer      ------ 

Court  Keepers  ------ 

Total  Officers  of  the  Courts 

Solicitor  to  the  Suitors,  in  lieu  of  costs 

Disbursements  -        -        .        .        • 


Surveyor  -------- 

Costs  of  contempts  (under  Sir  Edward  Sugden's  Act)     '    - 
Compensations  to  late  officers  of  the  Court  of  Excheoner 
Expenses  of  writing  and  copying  under  Act  3  &  4  Vict., ) 
c.  94,  s.  3.       -        -        -        -        -        -        -         J 

Expenses  of  Courts,  Registrar's  Office,  Master's  Offices, 
Report  and  other  Offices,  for  repairs,  rates,  stationery, 
coals,  candles,  servants'  wages,  &c.    .        •        • 


Surplus  Interest  invested 


300    0  0 

90    0  0 

160    0  0 

67  17  4 


600  0  0 
300  O  0 
100    0    O 


300  0  0 

200  0  0 

100  0  0 

80  0  0 


300  0  0 

200  0  0 

100  0  0 

80  0  0 


689     0     2 
11     7     6 


£. 

300 

300 


0    0 
0    0 


2,777  ir  4 


700   7 

77  13 

45  11 

6,474  15 

40    3 


3,813  11    6 


74,170  13  10 
25,000  0  0 
199,170  13  10 


SUITORS'  FEE  FUND. 

Compensation  to  five  Masters,  at  725/.  per  annum    •        •        • 

Eleven  Masters'  Chief  Clerks'  salaries,  at  1000/.  each 

Eleven  ditto  Junior  Clerks'  salaries,  at  150/.  each,  less  a  propor* 

tionate  part  accrued  between  the  death  of  one  and  appomtment 

of  another.  •--.--..» 

Total  Masters 
Salaries  to  ten  Reflistrars        --..... 
Compensation  to  ditto  under  3  &  4  Will  4,  c.  94,  s.  48,  &  5  Vict 

c.  5,  s.  53. 
Salaries  to  fourteen  Rejnstrars'  Clerks  -        •        .        . 

Compensation  to  one  ditto  under  5  Vict.  c.  5,  s.  53  -        • 

Pension  to  retired  Registrars'  Agent,  under  3  &  4  Will.  4^  c.  94, 

8.48. 

Total  Registrars  -  «.  . 
Master  of  Reports  and  Entries'  salary  .  .  •  .  - 
Clerk  of  Reports    --------- 

Two  Clerks  of  Entries .-- 

Compensation  to  one  Clerk  of  Entries       -        •        -        •        . 


£. 

$» 

d. 

3,625 

0 

0 

11,000 

0 

0 

1612 

5 

1 

15,900 

0 

0 

4,000 

0 

0 

6,800 

0 

0 

200 

0 

0 

273 

0 

0 

1,000 

0 

0 

200 

0 

0 

250 

0 

0 

100 

0 

0 

£.      t.i. 


16,267    5   1 


27.173    0   0 


Expeiue  of  Admimierimg  JuiHee  In  CkoMery. 


Salaries  to  Clerks  of  Accounts  •••... 

Compensatioa  to  the  late  Master  of  Report  Office      .        .        • 

Total  Report  Office 
Part  of  Examiners'  salaries  to  two  Examiners,  at  700/.  per  annum 
Compensation  to  one  Examiner  under  3  &  4  Will.  4,  c.  94 
Salariea  to  Examiners'  two  Clerks  -.---• 
Compensation  to  ditto    -..•.--- 

Total  Examiners  - 
TVo  Clerks  of  Affidavits  salaries      ------ 

Pension  to  retired  Clerk  -------- 

Total  Affidavit  Office 
Salaries,  &c.  under  Act  5  &  6  of  Her  present  Majesty,  c*  84: 

Two  Commissioners  in  Lunacy  -        •        -        -        - 
Travelling  Expenses  ------ 

Six  Qerlu  to  Commissioners      -        •        -        -        - 
Rent  of  Premises      ------- 

Expenses  of  Offices  •----•- 

Secretary  of  Lunatics        ------ 

Four  Clerks  in  Secretary's  Office        •        -        -        • 
Expenses  of  Offices  ------- 

Compensation  to  the  late  Commissioners  in  Lunacy     - 
Ditto        -        -        -      Clerk  of  the  Custodies  - 

Salaries,  &c.  under  Act  5  &  6  of  Her  present  Majesty,  c.  103. 

Six  Taxing  Masters  •        •<        -        •        -        -    ,    - 

Six  Clerks  to  ditto 

Clerk  of  Enrolments  -        ------ 

Three  Clerks  to  ditto 

Four  Clerks  of  Records     ------ 

Twelve  Clerks  to  ditto       ------ 

Copy  Money  for  writing,  and  copying,  and  drawing  of 

Flans  in  the  Office  of  the  Tboong  Sf  asters,  Qerk  of 

Enrolments,  and  Clerks  of  Records 
Rent,  rates,  and  use  of  furniture  ofTaxingMasters'  offices 
Expenses  of  Taxing  Masters,  Enrolment,  and  Record 

and  Writ  Clerks  offices  for  stationery,  coals,  candles, 

servants'  wages,  ke.      ----•• 

Compensation  for  loss  of  Offices  and  Profits  to  the  under- 
mentioned Officers,  under  5  &  6  Vict*  c.  103. 

Five  Six  Clerks 

Twenty-two  Sworn  Clerks         -        -        -        -        • 

One  Waiting  Clerk 

Five  Agents  to  swora  Clerks  .  .  -  •  - 
Three  Clerks  of  Enrolments  ----- 
Two  Deputy  Clerks  of  Enrolments,  Deputy  Record 
Keeper,  and  A^nt  to  Sworn  Clerk  -  -  -  - 
Depu^  Record  Keeper  and  Agent  -  -  -  - 
Secretary  of  Decrees  and  Imunctions  -        -        • 

Receiver  of  the  Sixpenny  Writ  Duty  -        -        -        - 
Bag  Bearer       -------- 

ChaffWax 

Cealer 

Messenger       -------- 

Ten  Masters'  Junior  Clerks       -        -        -        -        - 

Clerk  in  the  Puhlic  Office         •        -        .        -        . 


Excess  of  Fees  ahove  Charges  for  the  Year  ending  24  November,  1843  - 
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£.  s. 
3,550  0 
2,250  0 

0 
0 

£,  s.d. 
6,350  0  0 

2,300  0  0 
795  0  0 

11,138  13  0 

1,400  0 
200  0 
300  0 
400  0 

0 
0 
0 
0 

650  0 
145  0 

0 
0 

4,000  0 
495  8 

1,713  19 
330  0 
510  2 
993  9 
740  12 
490  19 
696  1 

1,268  0 

0 
0 
10 
0 
8 
7 
0 
0 
7 
4 

12,000  0 
1,504  1 
1,200  0 
750  0 
4,800  0 
3,000  0 

0 
6 
0 
0 
0 
0 

6,517  19 
939  1 

4 
0 

1,520  17 

0 

32,231  18  10 

7,996  15  10 

30,616  0  2 

110  18  6 

1,450  10  2 

1,250  10  3 

2,316  9  7 
420  2  10 
50  6  10 
68  18  6 
43  7  8 
20  2  2 
17  19  1 
12  15  5 

1,830  17  7 
304  1  6 

46,509  16  1 

£ 
£ 

ember,  1843 

142,765  13  0 
10.788  13  11 

153,554  6  11 
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Ckam§»  mMe  Lam.^Nmt  BiUs. 


CHANGES  IN  THE  LAW  IN  THE  PRE- 
SENT  SESSION  OF  PARLIAMENT. 

No.   I^ — OFPKNCB8  AT   SKA. 

We  printed  this  Act  in  our  last  numlwr* 
The  law  involved  in  it  previous  to  its  being 
passed  was  as  follows,  wnich'we  eztnu:t  -from 
the  4th  volume  of  Mr.  -Stewart's  Blackskme, 
pp.  314,  315. 

"The  High  Court  of  Admiralty  held  before 
the  Lord  Hiffh  Admiral  of  England,  or  his 
deputy,  stylea  the  Judge  of  the  Admkalty,  is 
not  only  a  court  of  civi^  but  also  of  crinunal, 
jurisdiction.     This  court  hath  cognizance  of 
all  crimes  and  offences  committed  either  upon 
the  sea,  or  on  the  coasts,  out  of  the  body  or 
extent  of  any  English  county ;  and,  by  stat. 
15  Ric.  2,  c.  3,  of  deatb  and  mayhem  happen- 
ing in  great  ships  being  andhoveriuff  m  the 
main  stream  of  great  rivers,  below  the  bridges 
of  the  same  rivers,  wUch  are  then  a  sort  of 
ports  or  havens ;  such  as  are  the  ports  of  Lon- 
don and  Gloucester,  though  they  lie  at  a  great 
distance  from  the  sea.    But,  as  this  «oiixt  pro- 
ceeded without  jury,  in  a  method  much-  con- 
formed to  the  civil  law,  the  exercise  of  a  criminal 
jurisdiction  there  was  contrair  to  the  genius  of 
the  law  of  England ;  inasmucn  as  a*man  might 
be  there  depnved  of  his  life  by  the^opinion  of 
a  single  juage,  without  the  judgment  of  his- 
peers.    And  besides,  as  innocent  persons  xmght 
thus  fall  a  sacrifice  to  the  capnce  of  a  sioffle 
man,  so  many  gross  ofienders  might,  and  did 
frequently,  escape  punishment ;  for  the  mle  of 
the  civil  law  is,  how  reasonably  I  shall  not  at 
present  inquire,  that  no  iudgmeot  of  death  can 
oe  given  against  offenders,  without  proof  of 
two  witnesses,  or  a  confession  of  the  fact  by 
themselves.    This  was  always  a  great  offence 
to  the  English  nation :  and  therefore  in  the 
8th  year  of  Hen.  6,  it  was  endeavoured  to  apply 
a  remedy  in  parliament :  which  thenmiscanied 
for  want  of  the  royal  assent.    -However,  by  the 
Stat.  29  Hen.  8,  c.  15,  it  was  enacted,  that 
these  offences  should  be  tried  by  commission- 
ers of  oyer  and  terminer,  under  tne  king's  great 
seal ;  namely  the  admiral,  or  Us  deputy,  and 
three  or  four  more,  (among  whom  two  -com- 
mon law  judges  are  usuafiy- appointed,)  the 
indictment    being  ^rst    found   by   a   grand 
jury  oi  twelve  men,  and  afterwards- by  a  petty 
juiy ;   and  that  the    course  -of  proceedingfs' 
should  be  according  to  the  law  of  the  iand.- 
This  was,  until  lately,  the  only  meAod  of  try- 
ing marine  felonies  in  the  Court  of  Admiralty ; 
the  judges  of  the  Admiralty  still  presiding 
therein,  as  the  Lord  Mtcm  is  the  president  of 
the  session  of  oyer  and  terminer  m  London. 
But  now  by  stat.  4  &  5  W.  4,  c.  36,  the  act  for 
esteblishiag  the  Central  Criminal  Court,  the 
justices  of  oyer  and  terminer  and  gaol  delivery 
under  that  act,  or  any  two  or  more  of  them, 
may  hear  and  determine  any  offences  com- 
mitted on  the  high  seas,  and  other  places  with- 
in the  jurisdiction  of  the  Admiralty  of  England, 
and  may  deliver  the  gaol  of  Newgate  m  any 
persons  detained  therein  for  any  offence  com- 


mitted on  the  high  seas  within  the  jurisdiction 
of  the  Admiralty  of  England.  By  theopenition 
of  tlus  act,  the  <!rip"^^  business  of  the  Ccnirt 
of  Admiralty  is  greatly  lessened.  In  the 
recent  acts  for  regulating  the  law  relatiiig  to 
burgtory,  (1  Vict,  c  86,  s.  10,)  robbery  and 
stesSdng,  (1  Vict*  c.  87,  s.  13,)  and  bonung  or 
destroying  ships,  (1  Vict.  c.  89,  s.  14,)  it  is 
enacted,  that  where  any  felony,  punishable 
under  these  acts,  shall  be  committed  witlrin  tbe 
jurisdiction  of  the  Admiralty  of  England  or 
Ireland,  the  same  shall  be  dealt  with,  tried,  and 
determined,  in  the  same  manner  as  any  other 
felony  committed  within  that  jurisdiction." 


NEW  BILLS  IN  PARLIAMENT. 


tenants'   PSRMAKKNT  IMPllOVKMBXTS. 

This  bill  states  that  it  is  expedient  that 
provision  should  in  certain  cases  be  made  for 
securing  compensation  to  tenants  who  shall 
make  permanent  improvements  on  the  lands 
they  occupy :  it  is  therefore  proposed  to  enmet. 
That  it  shall  be  lawful  for  any  tenant  of  any 
farm  or  lands,  holding  the  same  from  his 
lancUord  ^th  or  without  any  lease  or  agreement 
in  writing  respecting  the  same,  wiio  shall 
intend  to  make  any  permanent  improvements 
thereon,  to  give  notice  in  writing  to  his  land- 
locd,  or  to  the  agent  of  such  landlord,  of  his 
intention,  with  a  specificati<m  in  detail  of  tbe 
nature  of  such  intended  improvements. 

2.  That  in  case  such  landlord,  tir  his  agent, 
shall  not,  within  three  months,  sigmfy  in 
writing,  to  be  given  to  the  said  tenant  or  left 

j  for  him  on  the  prenuses  occupied  bv  him  as 
aforesaid,  his  dissent  thereto,  it  shall,  for  the 
purposes  herein  mentioned,  be  coomdered  tint 
lanalord  assents  to  such  proposed  improre- 
ment. 

3.  That  in  case  such  improvement  shall 
have  been  made,  and  such  tenant  shall  be 
compelled  by  notice  from  his  landlord  to  quit 
the  said  premises,  or  at  the  expiration  of  the 
•term  of  nis  lease  shall  cease  to  occupy  the 
said  premises,  before  he  shall  hove  been  re- 
munerated for  the  expenses  of  such  improve- 
ment,  the  tenant,  or  his  executors  or  adminis- 
tutors,  shaUhe  entitled  to  claim  compensation 
of  his  landlord  for  the  amount  of  loss  incurred 
by  quitting  the  premises  so  improved ;  and  in 
case' of  disagreement  as  to  the  vdae  of  such 
improvement,  or  the  -amount  of  compensation 
to  be  made,  the  same  shall  be  settled  and 
determined  by  two  arbitrators,  one  'to  be  ap- 
pointed by  the  said  landlord,  and  the  other  by 
the  said  tenant ;  and  in  case  the  said  landk>rd,  or 
his  agents,  shall  not  appoint  an  arbitrator 
witfun  the  spnee  of  six  weeks  alter  the  notice 
of  the  appointment  of  the  arbitritor  on  tbe  part 
of  the  said  tenant,  it  shall  and  may  be  lawful 
for  any  two  justices  at  a  Petty  Sessions  to 
appoint  an  aroitrator  on  the  part  of  the  said 
landlord. 

4.  "That  -all  the  powers  and  provisions  in 
3  &  4  Vict.  c.  56,  to  emAk  the  ownergqfseltted 
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estates  to  defray  the  expense  of  drmnvsg  the 
same  by  way  of  mortgage,  ^bstll  extend  to  this 
act  and  the  charging  pf  any  estate  for  the 
payment  of  the  compensation  for  the  ixnjirove- 
ments  under  the  proYieions  of  this  act. 


SUPERIOR  COKRTS, 


£AST£R  TBJ^rf  EXAMINATION. 

Thk  Examiners  appointed  for  the  Earamina- 
tion  of  persons  applying  to  be  admitted  Attos- 
neys,  have  fixea  as  the  day  'Of  eKaminotion^ 
Monday,  the  2^  April  next,  at  half-past  9  in 
the  forenoon,  at  the  Hall  of  the  Incorporated 
Law  Society,  in  Chancery  Lane.  The  £xaiiii« 
nation  will  commence  at  10  o'clodc  precisely. 

The  Articles  of  Clerkship  and  Assignments, 
if  any,  with  Answers  to  the  Questions  as  to  doe 
Service,  according  to  the  'Regulations  approved 
by  the  Judges,  must  be  left  with  t^e  '8ecs«tary 
on  or  before  Monday,  the  22d  Apcil. 

^^ere  the  ArtideB  hAve  not  ea^iired,  tat 
will  expire  during  the  'Term,  the  Candidate 
may  be  examined  conditioiiaiUy,  but  ^e  AHi- 
clea  must  be  left  within  the  %stX  aeren  days  «f 
Term,  and  Answers  up  to  that  time. 

The  following  rejgnlarion  of  the  Eicamiiiers 
is  added  to  the  notice  >^ 

A  paper  of  Questions  will  be  delivered  to 
each  CaMidate,  containing  fueetions  to  be<an* 
awered  in  writing,  classed  under  the  several 
heads  of — 1.  Prehmiiiary.  2.  Commosi  and 
Statute  Law,  and  Practice  of  the  Courts.  S. 
Cenveyanciuff.  4.  £<joity  and  Pradioe  of  tiie 
Courts.  5.  Bankruptey  and  Practice  of  the 
Courts.  6.  Criminal  Lew,  and  Proceedings 
before  Justices  of  the  Peace. 

£ach  Candidate  is  reauived  to  anawer  nM  the 
Preliminary  Questions  (No.  1.);  'Snd  it  is  «xp 
peoted  that  he  shoidd  anawer  in  tkrm  or  more 
of  the  o^er  heads  of  inquifyr^CSoMmoa  L&m 
and  Eqmty  being  two  thcveof. 

It  does  not  appear  that  any  further  change 
is  at  present  contemplated  in  the  mode  of  con- 
ducting the  Examination,  llie  Candidates 
will  act  prudently  in  preparing  themselves  as 
well  as  possible. 

KEDUCTION  OF  THE  %\  PER 
CENTS. 

DUTY  OF  TRUSTEES. 

We  have  been  asked.  What  u  the  duty 
ef  trustees  holding  stoek  in  the  a)-  per 
cents,  whiqb,  by  the  operation  of  the  act 
now  about  to  pass,  wilt  be  reduced  to  8;^  ? 
Are  they  to  absent  or  dissent,  or  what  are 
tbey  to  do  ? 

The  only  pi<eper  aod  prudent  ooorge  will 
be,  to  remaiu  nnder.  On  Ji  fiHcounr  ncear 
•ion,  it  was  neceaaary  for  die  truateea  to 
aet,  otherwise  they  were  deemed  to  dissent; 
but  now  they  have  merely  to  submit  to  tbe 
operation  of  the  law,  which  will  ri^Jease 
tbem  from  reaponaibility. 


Aail><iSt«iitalIar. 

\^Bitp9rttd  hyU.  Tnnmz.r,  Stq.;  IBarntttr  at  Law.'] 

VENDOR  AMD  PUaCfiULaSR.  ^-  PJBRSOD  OF 
TIUCS  FOJt  TITUt.— ACT  3  &  4  W.  4,  C.  27* 
.»-<  PJKQDUCTXaN    OF    GOUBT     BOLLS     AX«1> 


DflUBSSi   OOV&K.AJNT  FOB. 

'Vke  period  tff  sixty  years  for  skewing  good 
ime  to  property  to  a  purehaser  remains 
still  the  rule.     The  acf  3  4*  4  W.  4,  c.  27, 
does  not  introduce  any  new  rule  in  that 
respect,  and  to  introduoe  a  new  rule  would 
be  dangerous. 
A  purchaser  isjuot  entitled  to  a  covenant  for 
production  of  copies  of  court  roUs  or  of 
indentures  of  bargain  and  sale  enrolled,  if 
they  are  not  in  the  possession  or  power  of 
the  vendor. 
The  bill  in  this  case  was  filed  in  1827>  for 
specific  ,pexlocmance  of  an  agreement  entered 
into  in  ia25,  for  the  purchase  by  the  defendant 
icom  the  plantiff  of  lands  which  had  been  for- 
merly a  part  of  a  manor,  and  were  enfranchised 
in  1799.    The  defendant  having  objected  to 
.the  title,  a  xefflreuoe  was  taken  to  the  master 
to  inquke  as  to  that,  and  also  whether  the  de- 
fendant was  entitled  to  a  covenant  from  the 
plaintiff  lor  the  production   of  seme  of  the 
deeds  and  -other  instruments  mentioned  in  a 
schedule,  to  the  abstract  of  title  funushed  by 
the  plainliSl    The  master  found  that  the  plain- 
tiff showed  A  good  title,  and  also  that  the 
defendant  was  entitled  to  a  covenant  for  pro^ 
ducafcion  of  one  of  the  instruments,  but  not  of 
the  .others  mentimed  in  the  schedule.    On  ex- 
ception to  that  part  of  the  master's  report,  the 
Vice^ChanceDor  heid  iixat  the  covenant  for 
production  oiight  to  extend  to  all  the  deeds  and 
inatnuneBts  in  ^estion.    Those  consisliedof 
cofiies  of  court  rolls,  of  several  indentures  of 
bargain  and  sale,  dated  respectively  in  1783» 
1785,  and  1797,  and  of  an  mdenture  of  lease 
and  rekaae  dated  in  1736,  and  like  indenturea 
datedin  1783  and  1787. 

The  plaintiff  appealed  from  the  Viee-Chancel^ 
lar^s  judgment.  The  appeal  was  argued  on  the 
liith  and  18th  November  1842. 

Mr.  Bethell  and  Mr.  Straiton  for  theappellant 
contended  that  lihe  covenant  for  psodUiction  waa 
unnecaasary  in  respect  to  the  copies  of  the 
court  roUs,  as  it  is  always  open  to  a  person 
entitled  to  copyhold  property  to  inspect  the 
court  soJls  and  take  copies;  the  Atn^  r.. 
Lmsas  ;*  and  such  cofaes  become  evidence  on 
being  stamped.  With  respect  to  some  of  the 
deeS,.  it  was  not  in  the  plaintiff's  power  to  pro- 
duce them,  as  those  lands  which  he  contracted 
to  sell  were  only  part  of  a  larger  pr^>erty,  and 
the  deeds  in  question  properly  went  with  the 
other  portions  of  the  property.  The  phiintiff 
was  ready  to  execute  a  covenant  for  the  pro- 
duction of  a  fooffinent  of  1799,  when  the  landa 
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were  enfranchised,  and  of  other  deeds  in  his 
possession  or  power.  As  to  the  deeds  of  bar- 
gain and  sale,  they  are  enrolled  under  the  act 
of  Parliament,  and  the  enrolments  are  evidence. 
But  the  production  of  most  of  these  deeds 
would  be  now  unnecessaij,  if  the  recent  act 
3  &  4  W.  4,  c.  27*  has  abndged  the  period  of 
deducing  titles  to  property  from  sixty  to  forty 
years,  the  most  extended  period  allowed  by  the 
17th  section ;  Corbyn  y.  Bram$tou,^  On  that 
point  modem  conveyancers  are  divided  in 
opinion.  {Hayes  on  Como.  193*  et  seq.,  3  ed.) 
1  Stud.  Vend,  and  Pur.  330,  (9th  ed.) 

Mr.  Walker  for  the  respondent,  the  purchaser, 
submitted  that  he  was  entitled  to  the  actual 
copies  of  the  court  rolls  taken  bv  the  vendor, 
such  as  his  admission,  &c.,  WMthread  v.  Jor- 
dan,^  The  vendor  has  not  alleged  that  any  of 
the  deeds  or  instruments,  the  production  of 
which  is  necessary  to  the  protection  of  the  pur- 
chaser, are  lost  or  destroyed.  Hie  new  act 
has  not  made  any  alteration  in  the  period 
throuffh  which  a  |;ood  titie  has  been  always 
traced  and  practising  conveyancers  still  re- 
quire a  title  tor  sixty  years,  and  covenants  for 
production  of  deeds  even  anterior  to  that 
period. 

The  Lord  Chancellor,  after  hearing  the  case 
argued  for  parts  of  several  days,  said  the  ques- 
tion as  to  the  construction  of  the  act  3  &  4 
W.  4,  c.  27,  in  respect  to  the  period  for  tracing 
titie,  and  the  practice  of  conveyances  still  re- 
quiring  a  titie  for  sixty  vears,  was  of  great  im- 

Sortance,  and  it  woula  be  necessary  to  lay 
own  some  rule  for  the  practice  of  the  profession 
in  the  investigation  of  tities. 

His  Lords&p  now,  in  giving  lus  judgment, 
said — This  was  a  suit  for  specific  performance  of 
a  contract  of  sale.  The  title  was  referred  to  the 
Master,  and  it  was  ordered  that  he  should  con- 
sider and  report  whether  the  purchaser  was  en- 
titied  to  any  and  what  covenant  or  covenants  for 
the  production  of  any  and  what  documents  that 
were  contained  in  the  abstract  of  sale  in  the 
schedules  numbered  2  and  3.  llie  Master  re- 
ported that  the  purchaser  was  entitied  to  the 
production  of  one  of  those  documents,  that  is, 
the  indenture  of  feoffment,  dated  April,  1779 
To  that  report  of  the  Master  there  was  an  ex- 
ception. That  exception  was  allowed  by  the 
Vtce'Chancellor  (of  England),  and  from  that 
decision  of  the  Vice~Chaneelhr  tiiere  was  an 
appeal  to  this  court.  That  is  the  question  now 
before  the  court. 

Several  points  of  great  importance  were 
urged  in  this  appeal.  Hie  nrst  and  most 
important  was  the  effect  of  the  statute  3 
&  4  W.  4,  as  to  the  period  to  which  a  good 
titie  should  extend  since  the  passing  of  that 
act.  It  was  supposed  that  by  tne  operation  of 
that  act  it  was  not  necessary  that  the  titie 
should  be  carried  back  as  formerly  for  a  period 
of  sixty  years,  but  that  some  stated  period  is 
sufficient.  It  appears  that  conveyancers  have 
been  at  variance ;  that  they  entertain  different 
opinions  on  the  subject.    But  after  considera- 
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tion,  I  am  of  opinion  that  the  statute  does  not 
introduce  any  new  rule  in  this  respect;  and  tbit 
to  introduce  a  new  rule  shortemng  the  period 
would  affect  the  security  of  titias :  becanse,  as 
one  ground  of  tiie  rule,  the  duration  of  human 
life  has  been  conndered,  and  that  is  not  affected 
by  the  statute.  It  is  true,  in  other  respects, 
the  security  of  sixty  years  is  now  better  than  it 
was  before,  because  the  time  within  which  snits 
may  be  instituted  is  therebj^  shottened;  bat 
there  is  no  reason  for  shortening  the  period,  or 
for  adopting  forty  years  instead  of  the  su^ 
years,  or,  as  it  has  oeen  suggested  by  a  hi^ 
authority,  fifty  years.  I  tlunk  it  should  remain 
as  it  is,  and  that  it  would  be  dangerous  to  alter 
it.  That  is  the  most  important  question  m  this 
case. 

Another  question  is,  whether  the  purchaser 
is  entitled  to  a  covenant  for  the  production  of 
copies  of  the  court  rolls.  If  the  other  parties 
(the  vendor)  have  the  copies  of  the  cooit 
rolls  in  tiieir  possession  or  power,  the^  are 
bound  to  produce  tiiem;  but,!  think  if  th^ 
have  not,  the  purchaser  is  not  entitied  to  csdi 
for  a  covenant  to  produce,  because  he  may  re- 
sort to  ti^e  court  rolls  themselves,  and,  may 
at  any  time,  when  the  title  is  called  in  question, 
enforce  the  production  of  them,  and  make  nse 
of  them  in  evidence,  and  I  think  that  tiiatis 
quite  sufiident,  and  I  think  the  practice  of  enu- 
nent  and  experienced  conveyancers  confirms  to 
this  opinion.  With  regard  to  the  deeds  of 
bargain  and  sale,  if  they  be  deeds  of  bargain 
and  sale  enrolled  under  the  statute,  tbej 
fall  within  the  same  principle  as  the  c(^ 
of  court  rolls.  If  the  vendor  has  not  got 
the  ori^nal  deeds  of  bargain  and  sale  in  his 
possession,  I  do  not  think  the  purchaser  is 
entitied  to  a  covenant  for  the  production  of 
indentures  of  barsain  and  sale  that  have  been 
enrolled.  He  mayhave  access  to  the  enrolments^ 
and  take  copies,  and  by  the  statute  of  Anne, 
copies  of  the  enrolments  are  made  evidence. 
These  indentmres,  therefore,  fall  witiiin  the 
same  principle  as  the  court  rolls,  and  I  do  not 
think,  that  Decause — I  say  it  with  great  defer* 
ence  to  the  opinion  of  the  Viee'CkaueeUery 
who  is  so  expenenced  in  matters  of  tins  kind— I 
do  not  think  that  because  the  surrender  and 
admisnon  are  contained  in  the  abstract,  a  por- 
chaser  is  entitied  as  a  matter  of  course  to  a  co- 
venant for  their  production,  and  I  think  the  same 
rule  applies  to  the  indentures  of  bargain  and 
sale  enrolled  under  the  statute. 

Whatlhave  now  stated  will  enable  the  counsd 
on  either  side  to  settie  the  order  to  be  made. 
There  must  be  an  inquiry  bv  the  Master  as  to 
what  copies  of  court  rolls  ana  what  deeds  of  bar« 
gun  and  sale  the  vendor  has  in  his  poesession, 
and  he  must  produce  aU  such  as  aro  dated 
within  the  period  of  sixty  years,  or  whdch  are 
so  connected  with  those  within  that  period, 
that  without  them  the  titie  for  sixty  years  woold 
not  be  comjdete.  But  the  other  paity  is  not 
entitled  to  a  covenant  for  production  of  anf 
that  are  not  in  the  vendor*s  possession  or 
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subsequent  days,  on  the  last  of  which  Mr. 
Beihell  for  the  vendor,  and  Mr.  fTotter  for  the 
purchaser,  again  discussed  the  miestion  of 
coyenants  lor  the  nroduction  of  the  documents. 
It  was  then  settlea  that  there  was  no  obligation 
on  the  vendor  to  produce  the  indenture  of  March 
1736,  contained  m  the  abstract.  It  was  a  mar- 
riage settlement,  and  there  was  no  issue  of 
that  marriage,  and  the  property  was  not  at  all 
affected  by  it.  '  There  was,  however,  a  will 
dated  In  1749,  and  proved  in  1751,  which 
should  be  produced,  that  went  beyond  the  pe- 
riod of  sixty  years,  prior  to  the  contract  of  sale 
in  1825.  The  matters  for  inauiry  before  the 
Master  were  also  settled,  and  alter  a  discussion 
as  to  the  deposit  paid  on  the  appeal,  the  order 
appealed  from  being  in  part  varied,  it  was 
ordered  that  the  deposit  be  divided  between 
the  parties.] 

Cocper  V.  Emery,  Lincoln's  Inn,  Feb.  28, 
and  March  13,  1844. 


Kolb'  Court. 

[Repartedby  Samuel  Miller, Esq,,  Barrister 
at  Law,'] 

PRACTICB. — ^AMBNDMBNT. — NOTICB   TO 
DISMISS. 

After  a  motion  to  dismiss  for  want  of  prose- 
euiion,  which  was  ordered  to  stand  over 
tmiil  qfter  another  proceeding  should  be  dis- 
posed of,  the  plaintiff  cannot  obtain  as  of 
course  an  order  to  amend. 

1%e  motion  for  leave  to  amend  should  be 
made  to  that  branch  of  the  Court  before 
which  the  motion  was  made  to  dismiss. 

This  was  a  motion  on  behalf  of  the  defend- 
ant Suisse,  to  discharge  an  order  obtained  by 
the  plaintiff  to  amend,  for  irregularity  under 
the  following  circumstances.  A  bill  had  been 
filed  by  the  plaintiff  against  the  defendant 
Suisse  and  the  executors  of  the  late  Marquis  of 
Hertford,  for  the  purpose  of  preventing  the 
transfer  to  the  defendant  Suisse  of  a  sum  of 
stock,  part  of  the  estate  of  the  late  Marquis* 
An  injunction  had  been  obtained  by  the  pledn- 
tiff  to  prevent  the  transfer,  which,  on  the  Ist  of 
July,  1842,  was  dissolved  by  his  Honour  Vtce- 
Chancellor  Wigram;  but  ms  Honour*s  judg- 
ment having  hstn  appealed  from,  the  matter, 
on  the  20th  of  July,  1842,  came  on  for  hearing 
before  the  Chancellor,  who  reserved  his  judg- 
ment. On  the  17th  of  November,  1842, 
Suisse  put  in  his  answer  to  the  plaintiff's  bill, 
and  afterwards,  in  due  course,  moved,  before 
his  Honour  the  Vice  Chancellor  of  England,  to 
dismiss  for  want  of  prosecution;  but  in  conse- 
quence of  the  Chancellor  not  having  given  his 
judgment  respecting  the  injunction,  the  motion 
was  ordered  to  stand  over.  The  Chancellor 
deUvered  his  judgment  in  Nov.  1843,  shortiy 
after  which  the  executors  put  in  their  answers ; 
and  wiUiin  six  weeks  after  the  filing  of  this 
answer,  the  plaintiff  obtained  an  order  of  course 
from  this  Court  to  amend  his  bill,  which  the 
defendant  Suisse  now  sought  to  discharge. 


Rosqfell  and  De  Jex,  in  support  of  the 
motion,  oontendecl  that  the  pkintiff  had  no 
ri^t,  after  a  motion  made  to  dismiss,  to  ob- 
tarn  an  order  of  course  to  amend.  There  were 
special  circumstances  which  ought  to  have  been 
stated  to  the  Court,  and  it  did  not  follow  that 
the  Court  would  wait  till  every  answer  was 
filed  before  making  an  order  to  dismiss ;  e.  g., 
where  a  defendant  was  out  of  the  jurisdiction 
of  the  Court,  or  a  new  defendant  was  added. 
King  of  Spain  v.  Hallett,  1  Rus.  &  Myl.  7; 
Bertolacci  v.  Johnstone,  2  Hare,  632 ;— and  in 
this  case  the  defendants,  who  had  not  an* 
swered,  appeared  bv  the  plaintiff's  solicitor, 
llie  motion  to  amena  oufht  also  to  have  been 
made  before  the  judge  who  had  made  the  order 
for  the  motion  to  disroiss  to  stand  over. 

[The  Master  of  the  Rolls  said,  that  if,  in 
order  to  obtain  the  order  to  amend,  it  ousht  to 
have  been  stated  to  the  other  Court  tnat  a 
motion  to  dismiss  was  pending,  the  same  state- 
ment was  necessary  here,  and  the  order  could 
not  be  obtained  of  course.] 

Kindersley  and  Schomberg,  contra,  said,  the 
words  of  the  l6th  order  of  1831  were,  that  if  it 
could  be  shown  that  due  diligence  had  been 
used  to  obtain  the  answers,  the  Court  would 
allow  to  the  plaintiff  such  further  time  for  pro- 
ceeding in  the  cause  as  might  appear  reason* 
able.  The  Chancellor  only  delivered  his  judg* 
ment  in  November;  the  order  was  not  passed 
till  the  15th  of  Januarv,  1844;  and  the  order 
to  amend  was  obtainea  on  the  25th  of  January,. 
1844,  so  that  no  unnecessary  delay  had  taken 
place.  The  defendant  hadf  also  waved  any 
objection  on  the  ground  of  irregularity,  by 
having  given  notice  of  motion  to  renew  the 
motion  to  dismiss  before  the  Vice-ChanceUor, 
subsequenUy  to  the  order  now  sought  to  be 
discharged;  although  it  must  be  admitted^ 
that,  according  to  the  decision  in  Peacock  y. 
Sievier,  5  Sim.  553,  the  plaintiff  must  pay  the 
costs  of  the  motion  to  dismiss. 

The  Master  of  the  Rolls,  after  stating  the 
dates  of  the  several  proceedings,  said:  The 
question  was,  whether  this  order  would  have 
been  made,  if  the  petitioner  who  applied  for 
it  had  stated  the  proceedings  which  nad  been 
taken.  A  party  who  applied  for  an  order  of 
course,  did  it  at  his  peril,  and  he  must  state  sIL 
that  is  necessary  to  show  that  the  order  is 
regular.  At  the  time  the  application  for  this 
Older  was  made,  a  notice  of  motion  had  been 
given,  to  dismiss  for  want  of  prosecution,  and 
neither  the  date  of  the  bill  nor  the  notice  was 
stated  in  the  petition.  The  reasons  that  had 
been  urged  on  the  part  of  the  plaintiff,  seemed 
to  show  that  the  deky  in  obtiuning  the  order 
was  well  accounted  for ;  but  that  was  to  be 
considered  by  the  judge  before  whom  the  cause 
was  pending.  If  no  notice  to  dismiss  had 
been  given,  the  delay  would  not  have  been  of 
so  much  consequence;  and  had  the  matter  been 
brought  on  before  the  Vice-Chancellor,  and  he 
woidd  have  taken  notice  of  the  circumstances 
accounting  for  the  delay,  that  might  also  be 
the  case  here,  if  the  notice  to  dismiss  had  not 
been  given.    There  was  no  doubt  as  to  the 
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pnetiee,  if  a  Dolioe  of  motioft  wen  given  to 
diamiflfi,  and  the  plaintiff  had  a  liglil  t»  obUni 
an  ordar  to  amend,  the  Court  ordered  the  costo 
of  the  motion  to  be  paid.  Ikre  the  pi^«»tur 
did  not  proceed,  but  waited  tiU  the  otaer  aa- 
Bwer  was  put  in.  His  proper  conne  wai,  to 
move  for  leave  to  amend;  and  the  oieder  oh* 
tained  muat  therelbia  be  diachaiipBd  with 
costs. 
Mwrquig  of  Hertford  v.  Sma$e,  Feb.  8th,  1843. 

VUt  etattrtllor  of  fintlaii^- 
XR^ortedb^  Samuel  MiLisWRyEeg.,  Bmrigter 

itflKRO.] 

PKACTICB. — PLBADING. — /DINT  STOCK 

COMPANIBS. 

Where  a  suit  is  commenced  in  the  name  qf  the 
public  officer  of  a  joint  stock  compan^^  pur- 
suant  to  the  power  for  that  purpose  given 
hy  the  9  G.  4,  c.  46,  *.  9,  and  such  officer 
afterwards  ceases  to  belong  to  the  company, 
the  Court  win,  by  an  order  of  course,  sub- 
stitute the  name  of  the  new  public  officer  as 
the  plaintiff  in  the  suit. 
The  bill  in  this  case  had  been  filed  on  behalf 
-of  the  National  EVovincial  Bank  of  Enffland,  in 
the  name  of  T.  C.  Bartrum,  one  of  their  public 
officers,  who  having  ceased  to  belong  to  the 
companv,  a  motion  was  now  made,  that  the 
name  ot  W.  Sharp,  another  of  the  public  offi- 
cers of  the  company,  should  be  substituted  for 
that  of  Bartrum,  as  the  plaintiff  in  the  suit. 
Bv  the  9  G.  4,  c.  46,  s.  9,  after  enacting  that 
all  poceedings  at  law  or  in  equity,  commenced 
•or  instituted  on  behalf  of  any  banking  copart- 
i^hip,  consisting  of  more  than  sijc  persona, 
ahall  be  commenced,  instituted,  and  proseeuted 
in  the  name  of  any  one  of  the  pubhc  officers 
for  the  time  being  of  such  copartnership,  as  the 
nominal  plaintiff  for  and  on  behalf  of  such  co- 
partnership, it  is  declared,  that  the  death,  re- 
signation, removal,  or  any  act  of  such  public 
officer,  shall  not  abate  or  prgudice  any  such 
action,  suit,  or  other  proceeding,  commenced 
Inr  or  on  the  behalf  of  such  copartner^p;  but 
that  the  same  mavbe  continued,  proeecuted,  and 
-carried  on,  in  the  name  of  any  other  of  the 
public  officers  of  such  copartnership  for  the 
time  b^g. 

NichoUs,  in  support  of  the  motion,  read  an 
affidavit  stating  the  facts  above  referred  to, 
whereupon 

The  Vice^Chanaeilor  made  the  order. 
Bartrum  v.  Denton,  Jan.  1 1th,  1844. 

ttatm'e  19cnri. 

(Before  the  four  Judges.) 

[Reported  by  Jomr  HAnoooir,  Bsq.,  iforriffer  at 

Law.'] 

THK  RIGHT  OF  PARTIES  ACCU8BD  TO  A  COPY 

OF  DBPOSITIONB. 

The  statute  6  *  7  FT.  4.  c.  114,  enabling  per- 
sons accused  ef  offences  against  the  law  to 
make  their  fuU  answer  and  dtfence,  and 
whii^  enacts  that  ail  persona  held  to  baU, 
or  committed  to  prison,  Jbr  any  offence 
against  the  law,  shaU  be  entitled  to  require 


andka9e,ondemand,  copies  of  tkee 
"  the  witnesses 


f  they  have'beeu  so  heli  to 
bnU^  or  committed  to  prison,  is  held  not  to 
appiy  to  those  who  are  committed  for  fkr- 
ther  eatamination,  but  only  to  those  who  ere 
fiMf  oomsniHed  for  tried. 
It  is  the  duty  of  a  magistrate  to  ^gn  epery 
deposition  taken  before  him. 

In  this  case  Mr.  SMy  had  obtained  a  rdb 
aist,  calling  upon  the  Lord  Mayor  of  London 
to  shew  cause  why  a  mandamna  should  not 
issue,  directed  to  him,  commanding  lum  to 
deliver  to  Joshua  fletcfaer,  or  W.  C.  Hoia- 
phreys,  his  attorney,  copies  of  the  eBraminations 
of  the  witnesses  respectively,  upon  whose  depo- 
sitions he  the  said  Joshua  Fletcher  had  bttn, 
from  time  to  time,  and  then  stood  committed  to 
prison,  to  the  custody  of  the  keeper  of  Gihipur- 
street  prison,  according  to  the  form  of  the 
statute.  It  appeared  from  the  affidavits  on 
which  the  rule  was  obtsined,  that  Fletcher  had 
been  committed  on  the  9th  of  January  last; 
that  he  had,  on  several  occasbns  since,  beea 
brought  up  before  the  Lord  Mayor  for  re- 
examination, and  had  on  each  occasion  been 
re-o(Hnmitted  for  further  examinatixm.  There 
had  been  no  final  commitment  for  trial.  On 
the  18th  of  January,  a  written  application  had 
been  made  by  Fletcher  to  the  Lord  Mayor,  for 
a  copy  of  the  depositions  upon  which  he  had 
been  remanded,  which  were  refused,  on  the 
ground  that  Fletcher,  not  having  been  fiilly 
committed  for  trial,  was  not  entitled  to  a  copy 
of  them.  The  warrant  of  commitaient  was  as 
follows: — 

"To  aU  and  eftaey  the  constables  of  the 
police  force  of  the  City  of  Locdon  and  the 
liberties  thereof,  and  to  the  keeper  of  GUtspur- 
street  prison.  London  to  wit.  These  are  in 
her  M^esty's  name  to  command  you  and 
every  of  you  safely  to  convey  and  dehver  into 
the  custody  of  the  said  keeper,  the  bodies  of 
William  Henry  Barber  and  Joshua  Fletcher, 
they  being  charged  before  me,  one  of  her  Ma- 
jesty's Justices  of  the  Peace,  in  and  for  the  said 
city  and  liberties,  by  the  oath  of  Ann  Slack 
ana  others,  with  feloniously  forging  and  utter- 
ing a  certain  testamentary  writing,  purporting 
to  be  the  last  will  and  testament  of  tne  said 
Ann  Slack,  with  which  to  defraud  our  Lady  the 
Queen,  against  the  statute  and  peace:  whom 
you  the  said  keeper  are  required  to  receive,  and 
them  in  vour  custody  safely  keep  until  Monday 
the  2  2na  instant,  and  then  to  be  brought  before 
me,  or  such  other  of  her  Majesty's  Justices  of 
the  Peace  as  shall  Uien  be  sitting  at  the  justice- 
room.  Mansion  House,  in  the  said  atv,  for 
further  examination ;  and  for  your  so  aoing» 
this  shall  be  to  you  and  each  of  you  a  sufficient 
warrant.  Given  under  my  hand  and  seal,  the 
9th  day  of  Januarv,  1844. 

"William  Magnat,  Mayor  * 

The  question  depended  on  the  construction 
which  the  Court  would  put  on  the  Prisoners' 
Counsel  Act  (6  &  7  W.  4,  c.  114).  Section  i. 
^  Whereas  it  is  just  and  reasonable  that  persons 
accused  of  offences  against  the  law  should  be 
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enabled  to  midce  Aeir  Ml  answer  and  defence 
to  aU  that  is  aDcged  against  iIrib,  Be  it  enaeted. 
That  from  and  after  the  first  day  of  Oetober^ 
I836»  all  persons  tried  for  fekmies  shall  he 
admitted,  after  ^  dose  of  the  ease  for-the  pro* 
aecutioiiy  to  make  foil  answer  and  defence 
thereto,  h^  counsel  learned  in  the  law,  or  by 
attomey,  in  courts  where  attomies  practiae  as 
cotnoscL'* 

Sec.  III.  *' And  he  it  further  enacted.  That 
an  persons  who,  after  the  passing  of  t^s  Act, 
shall  he  held  to  hail,  or  committed  to  priscm, 
for  any  offence  against  the  law,  shall  he  en^ 
titled  to  require,  and  have  on  demand  (from  the 
person  who  shidl  have  the  lawful  custody 
thereof,  and  who  is  hereby  required  to  deliver 
the  same),  copies  of  the  examinations  of  the 
witnesses  respecdvely,  upon  whose  depositions 
they  have  been  so  held  to  bail  or  committed  to 
prison,  on  payment  of  a  reasonable  sum  for  the 
same,''  &c.  "Provided  always,  that  if  such 
demand  shall  not  be  made  before  the  day 
appointed  for  the  commencement  of  the  assize 
or  sessions  at  which  the  trial  of  the  person  on 
whose  behalf  such  demand  shall  be  made  is  to  take 
place,  such  person  shall  not  be  entitled  to  have 
any  copy  of  such  ezaminatioD  of  witnesses,  unless 
the  judge,  or  other  person  to  preside  at  such 
trial,  shall  be  of  opinion  that  such  copy  may  be 
made  and  delivered  without  delay  or  incon- 
▼enience  to  such  trial,"  &c. 

Sir  F,  Pollock,  Attorney  Genera],  and  Mr. 
Richards,  shewed  cause. 

The  question  is,  whether  the  3rd  sec  of  6  &  7 
W.  4,  c.  114,  applies  to  all  stages  of  examina- 
tions as  they  are  taken  from  time  to  time  or 
whether  that  section  is  to  be  confined  to  the 
complete  de})Ositionswhen  a  partvis  finally  com- 
mitted for  trial.  The  object  of  the  Act  was,  to 
enable  a  prisoner,  at  the  time  of  his  trial,  to 
make  his  defence  by  counsel ;  but  it  never  was 
intended,  pending  an  inquiry  and  before  com- 
mitment, to  mve  to  a  prisoner  a  copy  of  the 
depositions  which  may  be  only  partiidly  taken. 
In  this  case,  the  prisoners  are  not  committed 
Jor  any  offence,  but  for  further  examination; 
and  therefore  the  Act  does  not  apply,  and  the 
refusal  to  give  copies  of  the  examinations  was 
quite  regular. 

Mr.  Kelly  and  Mr.  Ballantin^  contrk. 
The  object  and  intent  of  the  legislature  can 
only  be  ascertained  from  the  express  words 
used  in  the  Act  of  Pariiament,  and  those  words 
fully  entitle  the  prisoner  to  a  copy  of  the  depo- 
sitions. All  persons  accused  are  to  have  the 
means  of  preparing  for  their  defence.  And  a 
man  is  prepanng  for  his  defence  as  much  in  an 
earlier  as  in  a  later  stage  of  the  proceedings 
against  him.  The  preamble  of  the  Act  con- 
nected vrith  the  3ra  section,  is  amply  lar^e 
enough  to  include  the  demand  now  maae.  The 
warrant  shows  that  there  has  been  a  commit- 
ment, and  the  only  difference  between  the  in- 
strument in  this  case  and  a  final  commitraenC, 
is  the  introduction  of  the  wordt,  fir  fiirther 
exammatitm.  In  Hale's  Reas  of  the  Urown,^  the 
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word  osmnutmeiiA  m  used  wiMMHit  quMwcatioiiy 
wImb  it  cieailNr  applies  to  eoamutmcnts  for  faiv. 
ther  siamiiMmoD  : — **  Where  a  party  is  arreatetf 
for  fstony  ttid  brought  to  a  Justice  of  th9 
Pssee,  he  nmsti  eitiier  d&schaigs,  or  oommi^  ov 
bail  ban.**  Thepreamble  of  the  statute  contem- 
I^tes  thai  the  prisoner  shall  have  every  facility 
tor  making  syktf  aaewsrand  defence  to  tha 
charge  brought  against  him,  and  many  casea 
may  arise  in  which  a  copy  of  the  depositiona 
itt  this  stage  of  the  prooeedings  would  be  ad^ 
vantageous  to  the  prisoaer.  If,  however,  thaes 
he  any  donht  abovt  tfw  meaaiag  of  the  slatata. 
the  Court  wUl,  in  a  ciiminal  proceeding  lihe 
die  present,  coaatme  it  favoorably  ibr  tha 


Lord  DmsMm,  C.  J. — It  appears  to  me  diat 
this  rule  must  be  ^schar^.  In  the  first 
place,  I  think  the  preamble  shows  that  the  ob- 
ject of  the  Act»  as  stated  in  the  tide  and  prs*- 
amble^  is  confined  to  enabling  the  prisoner  toi 
make  a  full  defence  by  counsel,  or  in  other 
words,  fully  to  defena  himself  at  the  trial* 
When,  therefore,  the  Act  was  said  to  mean  that 
the  prisoner  should  be  enaUed  to  make  a  fuS 
defence,  it  did  not  mean  that  the  magistratsa 
should  try  the  case  on  both  sides,  and  see  Hm 
charge  established  or  disproved.  It  never  was 
intended  to  give  the  magistrate  any  such  power, 
and  it  would  be  most  miscMevious  if  it  had 
been  intended.  The  words  which  in  the  ftrst 
instance  had  created  some  doubts  in  my  mind, 
were  those  which  related  to  the  person  who  was 
to  have  the  custodj'  of  those  depositions,  but  onr 
farther  consideration,  I  do  not  think  there  is 
much  doubt  in  the  matter.  The  demand  was 
made,  but  it  was  not  made  on  behalf  of  a  per- 
son who  had  been  committed  for  any  offence. 
It  cannot  be  said  that  he  was  in  that  position, 
until  the  magistrate  had  finally  committed  hint 
for  trial,  until  the  discretion  of  the  magistrate 
had  been  exercised  on  the  question,  whedier 
the  circumstances  against  the  prisoner  were 
such  as  to  induce  him  to  think  that  enough 
existed  to  caU  on  the  prisoner  for  his  defence 
lielbre  a  jury. 

Mr.  Justice  Patteson,  An  argument  has 
been  drawn  in  this  case,  from  the  preamble  of 
the  statute,  which  satisfies  me  that  the  words 
here  confine  the  application  of  the  statute  to  a 
committal  for  trial.  It  is  impossible  to  read 
the  words  of  the  Act  without  coming  to  that 
conclunon.  In  the  first  place,  it  is  clear  that* 
the  phrase,  in  order  to  enable  prisoners  to 
make  a  full  defence  by  counsel,  applies,  and 
applies  only  to  a  defence  at  the  time  of  trial, 
lae  person  here  is  not  within  the  words  of  the 
Act,  committed  for  an  offence,  until  he  is  com-* 
milted  for  trid.  He  may  then  demand  copies 
of  the  depositions,  for  he  will  then  be  in  the 
situation  m  which  the  statute  intended  to  give 
him  the  advantage  of  this  newly  created  pri- 
vilege. Till  that  time  he  is  not  committed  for 
the  offence,  but  only  for  further  investigation. 

Mr.  Justice  Cokridge,  I  am  entirely  of  the 
same  opinion.  The  question  is  undoubtedly 
one  of  great  importance.  If  the  argument  m 
support  of  the  nik  can  be  aastained  seme  se- 
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nous  consequences  would  follow.  If  this  case 
falls  within  this  Act  of  Parliament^  the  magis- 
trate would  have  no  discretion  to  take  a  mi&le 
course,  hut  must  at  once  dismiss  a  chaige»  or 
commit  the  prisoner.  But  in  many  cases  there 
are  more  prisoners  than  one;  some  are  in  cus- 
tody, others  not;  and  it  may  he  necessary,  in 
sucn  a  case,  to  commit  for  further  examination 
those  who  are  in  custody ;  and  in  such  a  case  the 
ffrant  of  copies  of  the  depositions  might  he  most 
dangerous  for  the  course  of  justice.  I  should 
imagine  that  the  third  section  of  the  Act  had 
been  first  inserted  after  the  two  others  had  been 
fully  framed.  The  preamble  of  the  first  section 
has  been  relied  on.  Mr.  BaUantinet  in  his 
argument,  has  relied  on  the  presence  of  the 
words  ''  a  full  answer  and  defence,"  and  on  the 
absence  of  the  word  "  trial."  But  these  words 
all  occur  in  the  enacting  part  of  the  same  sec- 
tion, and  we  must  construe  one  part  with  refer- 
ence to  the  other.  It  is  well  known,  that  to 
enable  a  prisoner  to  make  a  full  defence  to  a 
charge  is  a  principle  of  our  law,  but  that  prin- 
ciple is  in  this  Act  confined  to  the  trial.  What 
is  the  enacting  part  of  the  section  ?  It  is,  all 
persons  "tried  for  felonies."  I  hope  that  it 
will  never  be  considered  that  these  words  may 
be  satisfied  by  the  parties  being  taken  before 
a  magistrate.  Then,  again,  there  is  a  provision 
that  these  things  shaU  be  admitted  "at  the 
close  of  the  case  for  &e  prosecution."  This 
phrase  cannot  leave  any  doubt  as  to  the  mean- 
mg  of  the  legislature.  The  d^endant  cannot 
claim,  in  this  case,  any  benefit  from  these  words. 
The  question,  therefore,  turns  wholly  on  the 
words  of  the  third  section;  and  if  so,  it  is 
reduced  to  this  short  point, — whether  this  is  a 
committal  of  a  person  for  an  offence.  I  answer 
that  it  is  not  so.  The  person  who  is  within  this 
statute  is  entitled  to  have  these  copies  on  demand. 
Now  what  is  the  demand  meant  by  the  act  ?  It  is 
important  to  answer  this  question,  for  the  phrase 
is  repeated  in  the  following  part  of  the  sentence ; 
and  when  you  find  the  expression,  "such 
demand,"  it  is  clear  that  the  second  expression 
has  reference  to  the  first.  It  is  pro\dded,  that 
if  "  such  demand"  should  not  be  made  before 
the  first  day  of  the  sessions,  the  party  loses  the 
right  to  a  copy  of  the  depositions.  This  part 
of  the  section,  therefore,  clearly  refers  to  the 
time  when  the  party  has  been  committed  for 
trial,  till  which  time  his  right  to  demand  does 
not  arise.  This  is  what  appears  to  me  the  fair 
construction  of  the  words,  and  is  what  seems  to 
be  the  only  proper  conclusion  to  be  drawn  from 
the  expressions  used  by  the  legblature.  If  any 
other  construction  was  adopted,  it  would  be  im- 
material whether  the  magistrate  committed  the 
prisoner  or  discharged  him:  a  consequence 
that  surely  cannot  be  contended  for.  Suppose 
the  man  discharged; — is  he  entitled  to  have 
copies  of  the  depositions,  in  order,  in  the  words 
of  the  Act,  to  enable  him  to  make  a  full  defence 
by  counsel  ?  I  think  not.  So  that,  looking  at 
the  section,  or  considering  what  the  legislature 
contemplated,  it  is  equally  clear  that  tliis  appli- 
cation cannot  be  supported. 

Mr.  Justice  fVightman,-^The  preamble  and 
title  of  the  Act,  so  far  as  any  inference  can  be 


drawn  from  them,  show  that  the  Act  applies  ta 
the  making  a  defence  at  the  trial,  and  the  third 
section  does  not  carry  it  further  than  that 
The  section  does  not  appljr  to  a  person  com- 
mitted for  further  exammatioa.  A  person  so 
committed,  is  not,  properly  speaking,  com- 
mitted for  any  offence  agunst  the  law,  but  fw 
the  purpose  of  being  again  examined  to  see 
whewer  there  is  reason  to  believe  that  he  has 
conunitted  one.    The  rule  must  be  discharged. 

Lord  D&Mum,  C.  J. — I  will  only  add,  that 
we  do  not  proceed  on  an  objection  suggeeted 
when  the  case  was  called  on,  namely,  the  want 
of  signature  by  the  magistrate  of  the  deposition. 
It  is  the  magistrate's  duty  to  sign  every  deposi- 
tion. 

Rule  discharged. 

The  Queen  v.  the  Lord  Mayor  of  Lcmdtm^ 
H.  T.  1844.  a  B.  F.  J. 

[Reported  by  A.  P.  Hurlbston,  Esa.,  Bar- 
rister  at  Law.'] 

WORK  AND  LAROUR. — WRITTKN  AGRBE- 
URNT. — STAMPS. 

Ill  an  action  for  work  and  labour^  with  a  pin 
of  set  off,  where  it  appears  that  the  work 
was  done  under  a  mitten  contract,  not  ad' 
missible  in  evidenee  for  unrnt  of  a  stamp, 
parol  evidence  cannot  he  received  of  irorib 
done  extra  the  contract,  and  a  Judge  cataU 
look  at  the  contract  for  the  purpose  of  see- 
ing how  far  the  proposed  evidence  don  ot 
does  not  apply  to  it. 

This  was  an  action  on  a  promissory  note,  to 
which  there  was  a  plea  of  set  off,  for  work  and 
labour  done.  Replication  to  set  off,  nwaqwa, 
indebitatus.  At  the  trial  before  Lord  ii6tn^, 
C.  B.,  the  plaintiff  called  a  witness  who  proved 
the  making  of  the  promissory  note,  and,  in 
answer  to  questions  put  on  cross-examination, 
stated  that  certain  work  had  been  done  by  the 
defendant  for  the  plaintiff.  On  re-examinatios 
of  the  witness  by  Watson,  for  the  plamtiff,  it 
appeared  that  the  work  spoken  of  had  been 
done  under  written  contracts.  Pashky,  for  the 
defendant,  called  on  the  plaintiff  to  produce 
the  contracts.  They  were  produced ;  and  it 
was  then  proposed  to  ask  whether  other  work 
had  not  been  done,  besides  that  included  in  the 
contracts.  His  Lordship  thought  that  the  con- 
tracts must  first  be  put  in,  but  as  they  were 
not  stamped,  held  that  he  could  not  look  at 
them. 

PashJey  now  moved  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  evidence. 
He  contended  that  the  evidence  was  not  £0 
offered  as  to  bring  it  within  the  Stamp  Act 
The  only  effect  of  that  Act  was,  to  r^t  ai 
evidence  any  document  put  forward  as  a  bind* 
in^r  agreement  or  available  security.  In  Tk 
King  V.  the  Inhabitants  of  Pendleton,  where  a 
pauper  had  served  a  master  under  unstamped 
articles  of  agreement,  to  work  with  him  for 
three  years,  at  certain  rates  of  weekly  wages,  and 
under  certain  covenants,  after  which  he  con- 
tinued to  serve  his  master  for  four  years  longer, 
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without  cominff  to  any  new  agreement;  it  was 
held  that  though  such  nnetamped  writing  cannot 
be  received  as  evidence  for  the  purpose  of 
proving  the  agreement  between  the  parties,  yet 
the  sessions  may  look  at  it,  for  the  purpose  of 
seeing  when  it  ceased  to  operate,  in  order  to 
guide  them  in  receiving  parol  evidence  of  ser- 
vice  for   the  last  four  years  at  wages,  from 
whence  the  sesrions  might  presume  a  yearlv 
contract,    Mr.  Justice  Baifley  said :  "Thongn 
we  cannot  look  at  the  unstamped  instrument 
for  the  purpose  of  proving  by  it  any  agreement 
between  the  parties — for  such  is  the  general 
import  of  die  Stamp  Act — yet  the  Court  may 
look  at  it  to  see  whether  it  appUee  to  other 
evidence  of  a  contract  between  them."    And 
he  concludes :  **  So  here  the  Court  might  look 
at  the  instrument  to  see  the  duration  of  the 
first  contract  under  it,  in  order  to  guide  them 
in  receiving  parol  evidence  of  the  subsequent 
service    to  which  it  does   not   ap^y."      In 
Bucher  v.  Jarratt,  3  B.  &  B.  146,  Rooke,  J., 
aays :  "  Where  a  written  instrument  is  to  be 
used  as  a  medium  of  proof,  by  which  a  claim 
to  a  demand  arising  out  of  the  mstrument  is  to 
be  supported^  there,  I  admit,  the  instrument 
itself  must  be  produced,  or  notice  to  produce  it 
must  have  been  given  to  the  defendant,  before 
any  evidence  of  its  contents  can  be  received. 
But  this  bein^f  an  action  of  trover  for  the  certi- 
ficate of  registry  itself,  I  can  see  no  sound 
reason  why  evidence  should  not  be  admitted  of 
the  existence  of  the  certificate,  in  the  same 
manner  as  evidence  of  a  picture  or  other  spe- 
cific thing  is  constantlv  admitted,  where  it  is 
sought  to  be  recoverea  in  the  same  form  of 
action."    In  Stmther  v.  Ban,  5  Binff.   144, 
Parke,  J.,  says :    '*  The  doctrine  I  wisn  to  be 
onderstood  as  holding  is  this,  that  parol  evi- 
dence of  the  contents  of  a  written  instrument 
cannot  be  given,  when  the  contract  contained  in 
such  instrument  is  the  subject  of  the  suit, 
because  the  terins  of   the    agreement   must 
depend  upon  the  written  instrument."    So  in 
The  Ku^  V.  Pooley,  3  B.  &  P.  317.  —  [Pflribtf, 
B.:  That  case  was  considered  by  the  Court  of 
King's  Bench,  in  Vincent  v.  Cole,  M.  &  M. 
257,  and  in  truth  overruled.    Lord  Abinger, 
C.  B. :   An  unstamped  agreement  cannot  be 
looked  at  by  a  judge.     The  Act  of  Parliament 
does  not  make  it  evidence  to  the  judge,  any 
more  than  to  the  jury.     Alderson,  B. :    The 
principle  is,  that  you  cannot  produce  an  instru- 
ment, to  make  it  available,  unless  it  is  stamped. 
If  it  is  not  used  to  make  it  available,  it  is  used 
to  show  what  is  extra  to  it.]    That  would  over- 
rule Gregory  v.  FVaser,  3  Camp.  454.    It  was 
not  proposed  to  rely  on  this  as  an  available 
security.     He  also  cited  Whelden  v.  Matthews, 
2  Chit.  399;   Jardine  v.  Pagne,  1  B.  &  Adol. 
663 ;   Seott  v.  Jones,  4  Taunt.  865 ;    Keable  v. 
Payne,  8  AdoL  &  EIL  555;    The  King  v.  the 
Inhabitants  of  St,  Martin,  Leicestershire,   2 
Adol.  &  £11.  210;  Haigh  v.  Brook,  10  AdoL  & 
£11.  309 ;  WilHams  v.  Oerry,  10  M.  &  W.  296. 
Lord  Alringer,  C.  B.— I  think  that  no  rule 
ought  to  be  granted  in  this  case.    I  believe 
th^  persons  accustomed  to  plead  causes  in 
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Westminster  Hall  have,  at  least  for  the  last 
quarter  of  a  century,  been  used  to  this  invaria- 
ble practice,  that  where  a  man  brings  an  action 
for  work  and  labour  done,  although  his  counsel 
allege  that  it  was  some  extra  work,  yet  if  it  ap- 
peared on  cross-examination  that  the  work  was 
done  under  a  contract,  the  judge  immediately 
stopped  the  examination  and  said:  "This is  not 
evidence  of  the  contract."  I  think  I  can  say 
I  remember  hundreds  of  cases  where  that  has 
occurred,  and  where  it  has  never  been  disputed. 
If  we  were  to  disturb  that  practice  because 
some  gentleman  may  find  a  case  in  the  King's 
Bench  in  which  a  aifferent  practice  has  pre- 
vailed, the  law  would  become  more  and  mora 
unsetded  every  day.  Mr.  Pashley  says  that  the 
contract  must  be  available,  in  oraer  to  give  rise 
to  the  objection,  and  put  in  as  a  contract.  A 
man  brings  an  action  for  work  and  labour  don^ 
and  his  counsel  says:  "This  work  was  done 
by  my  cHent,  he  having  worked  upon  a  con- 
tract which  did  not  embrace  it."  The  uritness 
says.  Yes,  he  did  work  under  a  written  con- 
tract. The  question  is,  where  is  that  contract  ? 
The  defendant's  counsel  says :  "  Here  is  that 
contract;  I  put  that  contract  in  evidence  to 
show  that  it  does  not  include  certain  work." 
But  in  order  to  do  that,  you  must  read  the 
contract  as  a  contract.  You  must  put  it  in 
evidence.  The  law  says,  that  if  a  contract  is 
not  stamped,  no  judge  can  receive  it  in  evi- 
dence on  the  triaL  The  jury  cannot  see  it,  and 
the  judge  cannot  see  it.  Mr.  Pashley  seems  to 
think  that  a  contract  does  not  relate  to  time  or 
space.  If  not,  what  does  it  relate  to  ?  Here  a 
party  contracts  to  do  the  work  within  a  limited 
space.  That  is  part  of  the  contract.  How 
can  you  ascertain  the  limited  space,  without 
reading  the  contract?  The  detendant  avails 
himself  of  the  contract  to  show  that  he  did  the 
work  out  of  that  space,  and  to  show  the  space 
covered  by  the  contract.  It  appears  to  me  to 
be  a  proposition  too  phdn  to  be. disputed.  And 
as  the  ooiter  dicta  of  judges  who  bad  not  all 
the  points  before  them,  they  are  not  worth  a 
straw  in  the  argument.  We  must  look  at 
general  principles,  and  the  general  practice  on 
ue  subject,  as  well  as  the  words  of  the  Stamp 
Act,  wmch  prohibits  a  judge  from  receiving  in 
evidence  any  contract  not  duly  stamped. 

Parke,  B.  Fmccnf  v.  Cofe  overrules  the  dic- 
tum of  Mr  Justice  Bayley,  that  it  is  in  the  power 
of  a  judge  to  look  at  a  written  instrument  to  see 
what  length  of  time  the  agreement  extends. 
Lord  Tenterden  there  said  that  the  inconve- 
nience of  such  a  coune  would  be  very  great,  as 
it  might  impose  upon  a  judge  the  necessity  of 
looking  repeatedly  through  a  long  agreement, 
to  see  whetner  it  contained  provisions  applicable 
in  any  degree  to  fifty  or  sixty  items  which  a 
party  claimed  to  recover  independently  of  it. 

Atderson,  B.  I  do  not  see  how  you  can  de- 
termine what  is  out  of  the  contract  unless  you 
enforce  the  contract  to  see  what  is  in  it.  If  you 
put  in  a  contract  to  show  what  is  extra  to  it, 
you  put  in  the  contract  to  show  what  is  intra. 

Oumeyf  B.  concuned. 

Rule  refused. 

Bwton  V.  Comish,    £x.   H.  T.,  1844. 
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MOTICS   OP  TiaAL.<*-«OUMTBBlIAMD. 

A  tlefemdmU  bemg  mUiiled  to  imo  di^'s  itoUee 
^  emmUrmamd  qf  Mtke  ^  trUd,  moUce 
gwm  OB  the  Satmriag  for  M^mduif  it  m^ 

Ckarmoek  showsd  cbmm  «gui»t  a  nale  ob- 
tained by  Peteradorff  for  the  ooete  of  the  day, 
ibr  not  proceeding  to  trial  according  to  nottoe. 
On  Wecmemlay,  22nd  November,  the  defendant 
being  vnchr  terme  to  take  abort  notaee  of  thai, 
jMtioe  waa  gtren  for  the  then  nait  eittinga  after 
Hidbaelmaa  term,  wfaich  were  to  comrnenoe  on 
Monday  the  27tb  November.  Tlie  notice  of 
4rial  was  given  on  Ike  afternoon  of  Friday,  and 
am  SatimbKy,  about  iive  o'dodc  in  the  eveniqg, 
ibt  notiee  waa  oounfteimanded.  He  ooold  aet 
find  anycaae,  where  the  detedant  being  under 
^rma  to  take  abort  notice  of  trial,  notke  of 
euamtawnand  waa  not  waffkmat  if  ffiven  on  the 
Satnrdby  for  ttae  following  Monday,  nor  waa 
Ibare  any  leaaon  why,  in  a  caae  ot  counter^ 
nand,  wnich  only  told  the  partv  not  to  get 
leadv,  that  ahonld  not  be  hda  to  t>e  auffictent. 
BytbeR.O.  Hil.  Term,  2 W. 4, 61  and62,itiB 
oraered  that  in  conntiy  caaaea,  or  where  the 
defendant  rendes  more  than  iarij  mika  Iran 
town,  a  coontermaad  of  notice  of  trial  ahall  be 
;gi?en  aiz  days  before  the  time  mentioned  in 
S&e  notice  for  trial,  unleta  abort  notice  of  trial 
bae  been  given.  In  term  cauaea,  where  the  de- 
liondant  lives  witiiin  fortynulesof  town, two  days* 
notice  of  ooontermand  shall  be  deemed  sum- 
dent.  The  question  is  whether  it  raeana  two 
cleardays.  (Porib,B.  in  Lush's  practice,  440,al  is 
staled  that  the  two  day's  notice  of  coontennand 
must  be  business  days ;  that  notice  on  Satur- 
day for  Monday  will  not  snfBce.)  There  he  is 
confounding  notice  of  countemnutd  with  no^x 
of  continuance,  for  tiie  caaes  there  referred  to 
WarUe  ▼.  Acfaand/^  D.  F.  C.  98;  Qro^fen 
T.  Maiming,  2  C.  &  J.  636 ;  Si9ward  ▼.  Ahvm^ 
ham,  2  D.  P.  C.  7qO,  are  caaes  of  continuance. 
Bv  R.  6.  2  W.  4,  a.  8,  it  is  provided,  that 
jdi  caaes  in  which  any  nund>er  of  dm,  not  l_ 
pressed  to  be  clear  days,  is  prescribed  by  the 
rules  or  practioes  of  the  CSonrts,  die  same  ahadl 
be  reckoned  exdnsiveSy  of  tiie  first  day,  and 
indttsively  of  the  kit  day."*  In  Ttdd's  prac- 
tice it  is  said,  ^Sunday  is  to  be  accounted  a 
da^  in  these  notices,  unless  it  be  the  day  on 
which  notice  k  given."  Tht  inten^snii^  Sun- 
day is  reckoned  as  a  day  in  moat  caaes,  as  in 
tbe  caae  of  a  dedaration  indorsed  with  four 
days'  notice  to  plead,  or  where  a  psr^  requires 
•eight  days'  notice  of  triaL  Tidd  says,  in  the 
same  page,  **  U  the  venue  be  laid  in  London 
or  Midc&esez,  and  the  detedant  live  widiin 
forty  computed  miles  ftom  London,  tiieremust 
in  general  be  eight  days'  notioe  of  inquiiy  ««. 
fikuwe  of  tiie  day  it  is  given  and  mokmwe  of 
that  on  which  the  inouiry  is  eancutsd." 

PiB^k,  6.  This  rule  must  be  made  absolute. 
I  think  that  cases  of  continuance  and  eases  of 
countermand  stand  on  the  same  footing,  ao 
that  tiie  defendant  is  entiUed  on  each  to  tww 
business  days. 

Alder8on,B.  If  you  aay  that  the  first  day  is 
exdnaive,  then  Sunday  is  the  first  day.  If 
Saturday  is  to  be  indusAVu  and  Mondi^  ex- 


duaive,  then  Sunday  ia  the  last  daj ;  ao  that 
either  way,  you  exclude  Sunday,  the  eflfect  of 
which  would  be  to  give  die  defendant  no  dtf 
atalL 

Gara^,  B.  It  is  a  faUacy  to  aav  that  the 
notice  of  countermand  imposes  no  aai^  on  the 
defendant ;  on  the  contrary,  the  effect  of  it  is 
to  make  him  send  away  his  witneaaes. 

Rule  abadlote. 

iZofe  ▼.  Maegrtgar.  £s.  H.  T^  25tb  Jaa^ 
1844. 


PROGRBSS  OF  BILLS  IN  PARUAMSNT. 

■CCI«S8IASITlCiLL  COVRT8. 

This  boll,  after  a  kmg  diacuasion,  waa  reada 
second  time  on  Thurs&y.  Supported  by  the 
Lord  Chancellor  and  the  Bishop  of  London,  it 
is  evident  it  wOl  soon  pass  the  U|^>er  Hoaae. 
Its  piugreso  will  not  be  so  rapid  m  the  Com* 
mons,  and  we  aball  return  to  die  subject  neat 
week. 

Hie  other  Law  Bills  renuin  neaiir  the  aame 
as  atated  in  our  last  Number.  Tlie  Local 
Courts'  Bill  is  again  postponed. 


KEDUCTION  OF  CHANCERY  FEBS. 

An  order  has  just  been  issued,  directing  Ae 
Clerks  of  Records,  inetead  of  tm  pence  lor 
office  copies,  to  tsd&e  eight  pence  per  fofiooaJy, 
after  28ra  March. 


THE  BDITOR*S  LETTER  BOX. 

Our  readers  will  observe  thnt  the  impiove* 
ment  ^ich  we  aniMMinoed  a  fiearweeka  ago  has 
been  carried  into  effect.  To  meet  the  inoneaaed 
demand  for  early  information,  the  woik  is 
emimrged  to  24  pages,  and  tioM^^  for  oonnlry 
Subscnban.  It  is  still  aent  to  tiie  Cousitry  in 
Booksellers'  Parcels,  with  other  periodicala, 
weekly.  Bdng  a  Book  of  permanent  interest 
and  reference;,  it  is  also  aeat  in  MomtUg  Ports, 
and  the  BAonthly  Edition  indtades  all  the 
Weekly  Advertisements.  The  Stamped  Edi- 
tion is  sent  by  Saturday's  post,  where  tfie  other 
means  of  transmission  are  not  deemed  sufficient 

We  are  much  gratified  in  aaoertainiw  tint 
t^  alteration  baa  been  geneiaj^ai^yrav^  and 
we  shall  epare  no  ezertiona  to  ffllour  inemaed 
space  with  the  most  valuaUa  mattor.  Ta  the 
tiew  aeries  of  papers  on  GonTeyaaiciiig  and 
Eqmty,  which  we  commenced  last  week,  we 
add,  in  our  preeent  number,  the  first  of  acno^er 
series  of  Mticles  on  Common  Law  l^nctice. 

The  suggestions  of  G.  H,  P.,  on  Lnw  Re> 
porting,  «na&  be  noticed. 

The  quei^  of  C,  **  A  Sttbeafber***  amd  X> 
shafl  be  considered. 

""A  Student"  is  tnforiDed  that  there  is  a 
Discussion  Society  held  in  one  of  the  rauns  of 
the  Incorporated  Law  Sociity. 

The  muds  Telating  tor    * 
ships  shaU  be  noticed* 


tS^t  Hcgal  ®ibi»et^t. 


SATURDAY,  MARCH  30,  1844. 


■"  Quod  magit  ad  nos 
Pertineti  et  nesciie  malvm  est,  agitunut* 


HORJLT* 


THE  LAW  OF  ESTATES- 
No.  II. 

ALIENATION  TO  AND  BY  MARRIED  WOMEN. 

According  to  Littleton,  by  marriage 
the  husband  and  wife  become  one  person  in 
the  law  ;^  or  in  the  words  of  Bracton,  as 
cited  by  Lord  Coke,^  "  Vtr  ei  %xcr  »unt 
quasi  unica  persona  quia  caro  una  et  san- 
guis unus.*  The  immediate  consequence 
of  this  was,  that  a  man  might  not  grant 
nor  give  his  tenements  to  his  wife.  *'  This 
opinion  is  clear/'  says  Lord  Coke,<^  <<  for 
by  no  conTcyance  at  the  common  law  a 
man  could,  daring  the  connexion,  either 
in  possession,  reversion,  or  remainder, 
limit  an  estate  to  his  wife.  But  a  man 
may,  by  his  deed,  covenant  with  others  to 
stand  seised  to  the  use  of  his  wife,  or  make 
a  feoffment  or  other  conveyance  to  the 
use  of  his  wife,  and  now  the  state  is  exe- 
cuted to  such  uses  by  the  statute  of  27 
Hen.  8 ;  for  a  use  is  but  a  trust  and  con- 
fidence, which  by  such  a  mean  might  be 
limited  by  the  husband  to  the  wife*  But 
a  man  cannot  covenant  with  his  wife  to 
stand  seised  to  her  use,  because  he  cannot 
covenant  with  her  for  the  reason  that 
Littleton  here  yieldeth.*'  All,  then,  that 
is  wanted  is  the  intervention  of  a  third 
person,  as  trustee  or  releasee  to  uses ;  and 
by  a  bill  now  pending  before  Parliament, 
and  brought  in  by  the  Lord  Chancellor,*^  it 
is  proposed  to  abolish  this  distinction,  and 
dispense  with  the  necessity  of  a  trustee, 
and  to  enact  that  any  person  may  convey 
or  assign  freehold  or  leasehold  land,  or 


•  S.  168.  i»  112  h. 

^  Printed  ante,  p.  370,— Ed. 
Vol.  xxviiar— No.  838* 
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personal  property,  to  his  wife,  either  alone 
or  together  with  any  other  person,  and 
such  conveyance  shall  have  the  same 
effect  as  if  made  by  a  trustee  aller  a  con- 
veyance for  that  purpose;  thus  adopting 
the  modem  rule,  and  repealing  the  doctrine 
of  the  common  law. 

If  the  husband  cannot  convey  to  the 
wife,  neither  can  she  convey  to  the  hus- 
band ;  but  by  the  same  section  of  the  bill 
to  which  we  allude,  (on  every  line  of 
which  a  treatise  might  be  written,)  it  is 
also  proposed  that  the  wife  may  convey  free- 
hold, or  leasehold,  or  personal  estate  to  the 
husbandy  **  and  such  conveyance  or  assign- 
ment  shall  take  effect  as  if  the  same  biBd 
been  made  by  a  trustee  after  a  conveyance 
or  assignment  of  such  land  or  personal 
property  had  been  made  to  him  for  that 
purpose  by  such  wife." 

But  this  is  an  alteration  which  will  have 
the  effect  of  repealing,  to  this  extent  at 
least,  a  much  more  important  and  settled 
rule  of  law,  viz.,  that  tne  deed  of  a  married 
woman  is  void.  And  if  this  deed,  under 
the  act,  is  to  take  effect  as  if  the  same  had 
been  made  b^  a  trustee  (\fter  a  conveyance 
by  the  wife,  it  will  simply,  as  we  conceivOf 
have  no  effect  at  all ;  and  this  brings  us  to 
inquire  how  far  a  married  woman  may 
alienate  land.  And  here  we  will  take  the 
rule  from  a  familiar  text-book. 

'<By  the  common  law/'  says  Sir  £• 
Sugden/  *'  a  married  woman  cannot  dis- 
pose of  her  own  estate  without  a  fine  or 
recovery,  but  simply  as  the  instrument 
or  attorney  of  another,  she  may  convey 
an  estate  in  the  same  manner  as  ner  prin- 
cipal could^  because  the   conveyance  in 


«  Sug.  Pow.  156«  4tlL  ed. 
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consideration  as  the  deed  of  the  principal, 
and  not  of  the  attorney»  and  her  interest 
is  not  affected  ;'*  or,  as  Mr.  Burton  ex- 
presses it,  '*  all  her  other  deeds  and  con- 
tracts by  which  she  might  be  deprived  of 
any  right,  or  charged  with  any  duty^  are 
Toid  by  the  conimoa  law*"^  It  may  be 
proper  to  give  the  wife  a  power  to  convey 
lands  to  her  husband  /which  however 
deserves  great  consideration),  but  if  this 
be  intended,  the  latter  part  of  this  clause 
must  be  struck  out,  so  far  as  the  convey- 
ance by  the  wife  is  concerned.  But 
passing  that,  let  us  go  on  to  the  general 
consideration  of  where  and  how  a  married 
woman  may  alien  her  lands,  and  we  shall 
see  that  here,  either  by  act  of  parliament, 
or  by  the  construction  and  aoctrine  of 
courts  of  equity,  or  b^  the  practice  of 
conveyancers  in  preparmg  marriaee  and 
other  settlements,  she  has  very  different 
powers  from  those  which  she  enjoyed  at 
common  law. 

In  the  first  place,  we  have  seen  that  she 
could  dispose  of  her  lands  by  fine  or  re- 
covery. But  these  assurances  have  been 
abolished  by  the  stat.d  &  4  W.  4,  s.  74, 
and  a  married  woman  has  been  enabled  by 
that  act,  since  the  31st  December,  1833, 
in  any  case  (except  that  of  being  tenant 
in  tail,  for  which  provision  is  made  by  the 
act)  by  deed  to  dispose  of  lands  of  any 
tenure,  and  also  to  release  or  surrender  or 
extinguish  ani/  estate  or  power  that  she 
alone,  or  she  and  her  husband  in  her  right, 
may  have  in  any  lands  of  any  tenure,  as 
fully  and  effectually  as  if  she  were  Si/eme 
sole,  but  no  such  disposition,  release  or 
surrender  shall  be  valid,  unless  the  husband 
consents.  ^  But  any  such  deed  must  be 
produced  and  acknowledged  before  a  judge 
of  one  of  the  superior  courts  at  West- 
minster, or  a  Master  in  Chancery,  or  be- 
fore two  of  the  perpetual  commissioners, 
or  two  special  commissioners  to  be  ap- 
pointed under  the  act,**  and  such  judge, 
Master  in  Chancery,  or  commissioners, 
before  they  shall  receive  such  acknowtedg- 
ment,  shall  examine  her  apart  from  her 
husband  touching  her  knowledge  of  such 
deed,  and  shall  ascertain  whether  she 
voluntarily  consents  to  such  deed, '  and  a 
certificate  of  taking  such  acknowledgment 
shall  be  lodged  with  the  proper  officer  of 
the  Court  of  Common  Plea8> 

The  power  thus  given,  it  will  be  seen,  is 
very  comprehensive,  and  extends  to  sub- 


'  Burt.  Comp.  80. 
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'  8. 79. 


'  8.  86. 
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jects  and  matters  to  which  it  was  doubtful 
whether  fines  and  recoveries  applied  or 
reached. 

But  independent  of  this  statute, '  and 
previous  to  it  a  married  woman,  by  the 
doctrines  of  a  court  of  equity,  has  exteD- 
sive  powers  over  land. 

The  doctrine  of  the  common  law  only  ap- 
plied to  legal  estates,  but  where  a  married 
woman  has  property  settled  toher  separate 
use,  without  any  interest  on  her  alienation, 
she  is  in  equity  deemed  a  feme  sole,  aod 
may  dispose  of  it  accordingly.  This  is 
settled  by  a  long  series  of  decisions.^ 
When,  therefore,  there  is  no  restraint  oa 
the  alienation,  which  is  usually  done  bj  ' 
inserting  the  words  <<not  by  anticipa- 
tion," a  married  woman  may  deal  with 
the  property  thus  settled,  eiuier  by  waj 
of  absolute  conveyance  or  mortgage,  io  anj 
way  that  she  may  see  fit. 

But  the  modern  practice  of  conveyancii^ 
also  gives  the  married  woman  many  ex- 
tensive powers.  She  is,  and  always  has 
been,  as  we  have  already  seen,  capable  of 
exercising  a  power,"  and  therefore  she  luaj 
exercise  a  power  of  revocation  or  appoint- 
ment to  uses,  and  as  powers  of  this  nature 
are  very  frequent,  and  she  is  frequently 
made  the  instrument  to  execute  them, 
she  has  obtained  considerable  power  in 
this  way. 

With  respect  to  leases,  the  husband  bad 
not,  at  common  law,  the  power  of  grant- 
ing leases  of  his  wife's  land,  so  as  to  bind 
her  or  her  heirs  after  his  interest  in  the 
property  had  determined,  and  this  rule 
was  not  altered,  although  she  was  made  a 
party,  as  she  was  incapable  at  common 
law  of  executing  a  deed."*  But  by  stat.  32 
Hen.  8,  c.  3H,  the  husband  and  wife  may 
together  make  leases  of  her  lands  of  in- 
heritance. But  the  lease  must  be  made 
with  the  requisites,  and  under  the  restric- 
tions specified  in  this  statute. 

By  the  common  law,  a  married  woman 
could  not  dispose  of  her  lands  by  willi 
except  in  exercise  of  a  power  J*  The  late 
Wills  Act  leaves  the  wills  of  married  wo- 
men as  they  were.i     It  may,  therefore,  be 


>  See  2  Stewart's  Bhu^kstone,  c.  20.  2nd  ed. 

"  BeU  v.  Hyde,  Prac.  Cha.  328,  Norton  v. 
Turvell,  2  P.  Wms.  144.  Griffby  v.  Cox,  I 
Ves.  517.  Hulmev.  Tenant,  1  B.  C.  C,  16. 
Sug.  Pow.  114. 

»  Co.  Litt.  52  a,  1874. 

o  Bac.  Ab.  Leases,  C. 

P  Forsd  and  Hemblings  case,  4  Rep.  60  b. 

q  1  Vict.  c.  26,  8S.  7  &  8. 
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laid  down,  that  she  has  no  power  to  devise 
lands. 

We  have  thus  simply  endeavoured  to 
show  how  the  law  now  stands  as  to  aliena- 
tions of  lands  by  a  married  woman,  and 
we  have  seen  that  her  actual  powers  in  this 
respect  differ  very  much  from  those  which 
she  has  at  common  law. 


THE  CONSOLIDATION  OF  THE 
LAW. 


Wk  have  repeatedly  called  the  attention 
of  our  readers  to  the  present  confused  and 
uncertain  state  of  the  law,  with  the  view 
of  pointing  out  the  remedy  which  is  within 
their  reach.     We  firmly  believe  that  we 
are  on  the  eve  of  a  most  important  change, 
not  in  the  principles  of  our  laws,  but  in  the 
form  in  which  they  are  to  be  conveyed  to 
the  public.     We  believe  that  the  present 
generation  will  witness  the  promulgation 
of  a  general  Digest  of  the  Law,   which 
at  all  events  will  establish  a  far  clearer 
and  more  certain  body  of  law  than  that 
which  exists  at  present.     For  it  is  to  be 
observed,  that  the  persons  who  object  to  a 
Digest  are  too  apt  to  forget  the  evils  under 
which  we  now  labour.     In  advocating  a 
Consolidation  and  Digest  of  the  statute 
and  common  law,  (and  in  adverting  again 
and  again  to  this  subject  we  are  satisfied 
there  is  no  subject  so  truly  practical,)  we 
are  not  desirous  of  putting  the  advantages 
of  thus  declaring  the  law  unfairly  high. 
We  merely  contend  that  it  will  not  be 
difficult  to  obtain  a  systematic  treatise  on 
every  branch  of  the  law ;  a  proper  arrange- 
ment of  the  principles  decided  in  every 
reported  case;    an  expurgation  from  the 
body  of  our  law  of  that  great  portion  of 
existing    law    reports  which    is  entirely 
obsolete  or  doubtful,  and  a  declaration  and 
settling  the  law  on  many  doubtful  points. 
When  we  say  we  may  obtain  these  great 
advantages,  we  have  simply  to  give  as  our 
reason^  that  since  the  very  commencement 
of  our  law  we  have  seen  partial  attempts 
to  compile  this  sort  of  Digest,  in  earlier 
days  with  the  authority  of  the  government 
of  the  dav,  and  in  later  times  by  indi* 
viduals,  chiefly  on  their  own  responsibility. 
For  what  are  the  existing  Abridgments, 
Digests  and  Treatises?  are  they  not  eflbrts 
to  supply  this  want?  and  what  happens  when 
a  particularly  good  and  new  Treatise  makes 
its  appearance,  or  a  new  edition  of  an  old 
one?  why, that  this  new  Treatise  supersedes 
the  former  Treatisoi  and  the  new  edition 


supersedes  the  old  edition.  It  is  quite  true 
that  all  these  refer  to,  and  are  compiled 
from,  the  great  store-house  of  the  law 
reports.  But  is  it  to  be  forgotten  that  a  good 
Treatise  supersedes,  in  nineteen  cases  out 
of  twenty^  the  necessity  of  a  reference  to 
them  ?^s  it  to  be  forgotten  how  many 
actions  and  suits  the  Treatise  prevents 
being  brought  into  court  at  all?  and  al- 
though points  will  and  must  arise,  which 
are  not  provided  for  by  any  Treatise  or 
Digest,  however  complete,  yet  how  many 
more  are  met  and  settled  by  them  ?  Now, 
we  only  say  that  this  might  be  carried 
somewhat  further,  that  if  a  general  Digest 
of  the  law  were  compiled,  much  would  be 
settled  that  is  now  unsettled ;  reference  to 
the  law  would  be  much  less  frequent  than 
at  present ;  the  rules  of  our  law  would,  in 
fact,  be  in  much  safer  custody  than  they 
are  at  present. 

If  we  wanted  further  illustrations  of  the 
practicabillity  of  this  general  Digest,  we 
should  find  it  in  the  existing  Reports  of  the 
Heal  Property  and  Common  Law  Commis- 
sioners, which  have  nearly  judicial  authority 
(which  they  well  deserve)  on  the  several 
subjects  of  which  they  treat.  And  in  the 
labours  of  the  Criminal  Law  Commissioners 
find  the  matter  carried  very  near  to 


we 

the  extent  to  which  we  wish  to  see  it 
carried,  and  have  a  positive  body  of  law 
carefully  compiled  by  those  able  and 
learned  men  which  is  about,  we  under- 
stand, to  be  brought  before  parliament, 
with  the  view  of  being  enacted  into  law. 

We  have  no  possible  objection  to  pro- 
ceeding step  by  step  in  this  matter,  but 
we  are  certain  that  by  degrees  the  whole 
law  will  be  consolidated  and  digested,  and 
this  is  the  more  necessary  from  the  many 
alterations  which  have  recently  taken  place 
in  all  its  branches,  leaving  it  in  an  unsettled 
state. 


PROGRESS  OF  THE  ECCLESIAS- 
TICAL COURTS'  BILL. 

Since  our  last  notice  of  this  bill,  it  has 
passed  through  a  Committee  of  the  House 
of  Lords,  with  no  material  alterations. 
Notwithstanding  the  powerful  opposition 
of  Lord  Cottenham  to  the  continuance  of 
the  Diocesan  Courts  with  an  extended 
jurisdiction,  that  part  of  the  measure  seems 
likely  to  be  carried.  The  exclusion  of 
attorneys  and  solicitors  from  practising  in 
these  courU,  was  also  strongly  opposed, 
but  as  it  appears  without  effect.    If  the 
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courts  were  thrown  open  to  the  practition- 
ers of  the  superior  courts,  the  Lord  Chan 
cellor  intimated  that  compensation  must 
be  given  to  the  proctors.  No  doubt  there 
should  be  a  reasonable  compensation  to  all 
whose  legal  interests  are  affected  by  any 
alteration  or  amendment.  It  seems,  how- 
ever, that  compensation  to  the  attorneys 
and  solicitors  is  never  for  a  moment  con- 
templated : 

''Suflbrance  is  the  badge  of  all  their  tribe.' 

The  bill  of  a  former  session  would  have 
materially  a(!'ected  the  jurisdiction  of  the 
Court  of  Chancery  in  suits  relating  to  the 
administration  of  assets,  but  that  objection 
does  not  seem  to  apply  to  the  present 
measure.  Still  we  trust  that  some  import- 
ant modifications  will  yet  be  effected  be- 
fore it  passes  into  law. 


SINECURE  OFFICES  IN  COURTS 
OF  LAW  AND  EQUITY. 

The  tendency  of  modem  legislation  has 
certainly  been  to  relieve  the  suitor,  both 
at  law  and  equity,  from  many  of  the  prin- 
cipal sinecunsts.  This  should  be  stated 
in  fairness,  and  is  warranted  by  the  im 
portant  returns  which  have  been  obtained 
by  Mr.  Watson  and  Sir  William  Follett. 
By  these  (p.  58)  there  appear  now  to  be 
no  sinecure  office  or  offices  performed  by 
deputy  in  the  Court  of  Queen's  Bench ; 
and  at  p.  60  is  given  a  list  of  the  offices 
which  are  either  sinecures  or  performed 
by  deputy  in  the  Court  of  Chancery : — 

Prothonotarv,    (sinecure    office,)  —  the    Rev. 

Thomas  Thurlow. 
Clerk  of  the    Hanaper,--the  Rev.    Thomas 

Thurlow. 
Patentee  of  the  Subpoena  Office,-— the  Earl  of 

Devon. 
Clerks  of  the  Petty  Bag.— John  Bentall,  Esq. ; 

T.  H.  Plumer,  Kso.;  L.  B.  Allen,  Esq. 
Chaff  Wax,— John  Holdship,  Esq. 
Sealer, — Robert  Hand,  Esq. 
Clerk  of  the  Presentations,— H.  J.  Shepherd, 

Esq. 
Clerk  of  Enrolments  in  Bankruptcy,— J.  T. 

Church,  Esq. 
Examiner  of  Letters  Patent,  (sinecure  office,) 

— Horace  Twiss,  Esq. 

The  above  offices  are,  under  the  provisions 
of  the  2  &  3  Will.  4,  c.  Ill,  to  cease  after  the 
decease  or  resignation  of  the  present  holders, 
with  the  exception  of  the  three  clerks  of  the 
Petty  Bag  and  the  Examiner  of  Letters 
Patent. 

The  Prothonotary,  the  Clerk  of  the  Hanaper, 
the  Chaff  Wax,  and  the  Sealer,  mte  the  oni^ 


offieers  inihe  above  Ikt  who  lecem  aalsnes, 
so  far  as  I  have  been  able  to  ascertain  the  iaot, 
and  so  far  as  may  be  collected  from  the  Com- 
missioners' Report  about  to  be  referred  to. 

The  net  saliuy  of  the  Prothonotary  is  96f. 
per  anninn. 

That  of  the  Clerk  of  the  Hanaper  is  98/.  It. 
6|rf.  per  annum. 

The  salaries  and  e&ioliimeiits  of  tbe  C3iaff 
Wax  and  Sealer  will  be  found  stated  in  the 
following  extracts  from  the  Report  of  the  Com- 
missioners "for  eramining  mto  the  duties, 
salaries,  and  emoluments  of  the  officers,  clerks, 
and  ministers  of  the  several  Courts  of  Justice 
in  England,  Wales,  and  Berwrick-upon-Tweed," 
print^  by  order  d  the  House,  6  iune,  1816. 

Ckqtr  n^oc.— This  officer  has  a  aalny  «f 
360/.  per  annum,  paid  out  of  the  Hanaprt, 
liable  to  the  usual  deductions.  He  is  allowed 
2ld.  per  day ;  also  4/.  5s.  4c/.  for  fuel,  oil,  and 
other  necessaries  for  tempering  the  wax  for  the 
Great  Seal ;  and  Is.  Ad.  per  day,  board  wages, 
all  oayable  by  the  Clerk  of  the  Hanaper. 

6ut  of  the  produce  of  the  Sixpenny  Writ 
Duty,  he  is  allowed  50/.  a-year,  under  letten 
patent  of  King  Charles  the  First,  bearing  date 
the  8th  day  of  October,  in  the  3rd  year  of  bis 
reign. 

Sealer. — This  officer  receives,  out  of  the 
produce  of  the  Sixpenny  Writ  Duty,  a  yearij 
allowance  of  83/.  6s.  8</.,  payable  at  ibit  end  of 
every  term  by  equal  payments. 

From  the  Hanaper  office,  4id.  by  die  dtj 
salary,  and  U.  4d.  by  the  dav  bowd  wage% 
quarterly,  and  for  a  table,  bagVy  apongefl^ 
scarlet  cloth,  and  other  necessaries,  by  hun  pro. 
vided  for  the  Seal,  10/.  155.;  for  a  winter 
livery,  1/.;  alffo  for  riding  changes,  and  ex- 
penses, in  following  the  Great  §eal  into  the 
country,  15/. 

As  we  have  not  unfrequently  been 
obliged,  and  shall,  if  we  mistake  not,  be 
again  obliged,  to  complain  of  modern  legis- 
lation, it  is  only  fair  to  give  this  statement. 
We  may  add,  that  we  believe  that  the 
salary  of  the  Examiner  of  Letters  Patent 
is  very  trifling. 


REDUCTION   OF  FEES  IN 
CHANCERY, 

Mr.  Watson*s  motion  relative  to  these 
compensations  is  put  off  until  afler  £aster» 
but  we  believe  that  the  profession  is  k)ok* 
ing  forward  to  it  with  great  interest,  not 
only  as  relating  to  these  particular  com- 
pensations,  although  they  are  highly  isi* 
portant,  but  as  opening  the  eyes  of  the 
public  to  the  enormous  sum  paid  by  the 
suitor  before  he  can  obtain  a  decision  ob 
hii  case,  and  usually  strqifiing  him  when 
oibtained  of  a  great  part  <»f  what  has  been 
awarded  to  hioa  as  Ma  rights  as  we  haw 
more  fully  aliown  in  our  laat  niimber. 


Tnmrftr  ^  Property  BiU. 
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The  profesaion  and  the  suitor  are  already 
beginning  to  feel  the  advantage  of  the  stir 
tliat  has  been  made  in  this  matter.  It 
is  not  surprising  to  hear  it  said,  that  if 
they  had  quietly  submitted  to  the  im- 
position of  the  new  fees,  they  would  not 
speedily  have  been  relieved  from  any  part 
of  them,  whereas  we  had  the  pleasure 
of  announcing  in  our  last  number  a  reduc- 
tion of  one  item  of  the  new  fees,  the  copy 
money  on  office  copies  in  the  office  of  the 
clerks  of  records  and  writs  from  lOd.  io^d. 
per  folio.  This  is  not  much,  but  we  are 
thankful  for  it,  and  let  us  hope  that  the 
judges  will  make  a  further  reduction  as 
soon  as  practicable. 


THE  LORD  CHANCELLOR'S  BILL 

ON   THE 

TRANSFER  OF  PROPERTY. 

To  the  Editor  qf  the  Legal  Observer. 

I  HAVK  perused  with  considerable  attention 
the  Lord  Cnancellor'g  Bill  for  simplifying  the 
assurance  of  propertv  hy  deed.  I  candidly 
admit  the  wisdom  and  utility  of  the  slterations 
proposed  by  his  lordship's  measure,  and  the 
simple  and  judicious    manner  Id  which  he 

S reposes  to  carry  out  his  amendments,  but  I 
o  most  grievously  lament  that  his  lordship 
should  have  limited  the  alterations  within  the 
scope  of  his  bill.  To  l^slate  bit  by  bit  on  a 
subject  of  such  extensive  ran^e  and  momentous 
importance,  is  a  mode  fraught  with  more  peril 
than  the  evils  proposed  to  be  remedied.  No 
one  can  doubt  that  the  principles  and  practice 
of  conveyancing  need  attention,  but  if  we  must 
submit  to  any  innovation  on  the  present  long 
established  principles  and  practice,  mv  humble 
opinion  is,  that  it  would  be  infinitely  better  for 
the  crown  to  erant  a  commission  of  inquiry 
and  take  the  wnole  system  into  consideration, 
and  adopt  such  alterations  as  mav  be  considered 
efficient  by  those  entrusted  with  the  under- 
taking. 

I  agree  with  your  previous  remarks,  that  in 
general  it  is  best  to  so  by  degrees,  but  in  the 
present  case  it  would  be  extremely  dangerous 
to  adopt  the  plan  of  patching  a  system  which 
i§  grievously  defective  and  intricate ;  let  us  have 
an  opportunity  of  suggesting  a  comprehensive 
cure  for  the  evils  complained  of,  or  make  up 
our  minds  to  be  content  with  established 
precedents. 

You  kindly  invite  the  attention  of  your 
readers,  and  will,  I  am  sure,  patiently  consider 
any  objections  raised  to  a  plan,  notwithstanding 
that  plan  emanates  from  a  Lyndhurst,  and 
meets  your  own  approval;  and  in  tendering  my 
humble,  yet  sincere  protest  against  my  Lord 
Chancellor's  proposed  bill  of  improvement,  I 
do  so  with  profound  respect  for  his  lordship's 
talents  as  a  statesman  and  lawyo*,  and  simply 
object  to  its  provisionsi  because  I  think  it  nn* 


safe  and  injudicious  to  explode  acknowledged 
principles  and  change  time-honoured  prece- 
dents, without  embracing  in  the  contemplated 
reform,  the  whole  system  of  conveyancing 
jurisprudence. 

T.  W.  H. 


SMALL  MORTGAGES. 

7b  the  Editor  qf  the  Legal  Observer. 

It  must  be  in  the  recollection  of  yourself  as 
well  as  many  of  your  readers,  that  the  dis- 
counting bills  of  exchange  and  promissory  notes 
by  attorneys,  and  suing  the  numerous  inaorsera 
and  other  parties,  was  considered  very  odious 
to  the  public  at  large.  It  seems  to  me  the 
present  practice  among  some  conveyancers, 
on  lending  small  sums  on  mortgage,  and 
calling  them  in  every  three  years  or  sooner,  so 
as  to  load  the  borrower  and  fill  their  own  pockets 
with  costs,  is  similar  in  principle  and  ought  to 
be  checked.  For  instance;  A.  borrowing  on 
mortgage  of  B.  300/.,  pavs  50/.  in  costs  Ux 
effecting  the  mortgage,  ana  making  the  re- con- 
veyance when  the  money  is  repaid,  besides 
interest  at  four  or  five  per  cent.,  during  two  or 
three  years ;  and,  perhaps,  the  occasional  filing 
a  bill  of  foreclosure !  Surely,  this  practice 
must  be  very  oppressive  to  the  borrower,  and 
makes  the  attorney  or  conveyancer  odious. 

Now  that  I  perceive  the  Lord  Chancellor 
has  brought  in  a  bill  to  simplify  the  transfer  of 
property,  would  it  not  be  expedient  to  insert  a 
clause,  that  a  short  memorandum  of  repayment 
of  principal  and  interest,  indorsed  on  the 
mortgage  deed,  and  signed  by  the  mortgagee 
and  Ms  heirs,  should  have  the  same  effect  in 
conveying  the  legal  estate  to  all  intents  and 
purposes,  as  the  usual  and  more  expensive 
mode  by  release  ?  The  costs  of  lending  money 
on  mortgage  should  be  apportioned  according 
to  the  amount  borrowed,  and  not  according  to 
the  abstract  of  title. 

A.  B. 


CHANGES  IN  THE  LAW  IN  THE  PRE- 
SENl'  SESSION  OF  PARLIAMENT. 

ACTIONS    FOR  GAMING      PBNALTIKS,  7  VlCt. 
C.  3. 

An  Act  to  stay  Proceedings  for  Three  Calendar 

Months,  and  till  the  end  qf  the  present 

Session  qf  Parliament,  t»  certain  actions 

under  the  provisions  qf  several  statutes  for 

the  prevention  qf  excessive  Oaming,  and  to 

prevent  any  Proceedings  being  taken  under 

those  Statutes  during  such  limited  time. 

[pth  March  1844.] 

Whbrbas  by  9  Anne,  c.  14,  it  is  among  other 

things  enacted,  that  from  and  after  1st  May» 

1711,  any  person  or  persons  whatsoever  who 

shall  at  any  time  or  sitting,  by  playinff  at  cards, 

dice  tables,  or  other  game  or  games  whatsoever, 

or  by  betting  on  the  sides  or  mmds  of  such  as  do 

play  at  any  of  the  games  aforessid,lose  to  any  one 
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or  more  person  or  persons  so  playing  or  betting, 
in  the  whole,  the  sum  or  value  of  ten  pounds, 
and  shall  pay  or  deliver  the  same  or  any  part 
thereof,  the  person  or  persons  so  losing  and 
paying  or  delivering  the  same  shall  be  at  liberty, 
within  three  months  then  next,  to  sue  for  and 
recover  the  money  or  goods  so  lost  and  paid  or 
delivered,  or  any  part  thereof,  from  the  respec- 
tive winner  and  winners  thereof,  with  costs  of 
suit,  by  action  of  debt  founded  on  this  act,  to 
be  prosecuted  in  any  of  her  Majesty's  Courts 
t>f  Record,  in  which  actions  or  suits  no  essoign, 
protection,wager  of  law,  privilege  of  parliament, 
or  more  than  one  imparlance  snail  be  allowed ; 
in  which  actions  it  shall  be  sufficient  for  the 
plaintiff  to  allege  that  the  defendant  or  defend- 
ants are  indebted  to  the  plaintifis  or  received  to 
the  plaintiffs'  use  the  monies  so  lost  and  paid, 
or  converted  the  goods  won  of  the  plaintiffs  to 
the    defendants'  use,  whereby  the    plaintiffs 
action  accrued  to  him,  according  to  the  form 
of  this  statute,  without  setting  forth  the  special 
matter ;  and  in  case  the  person  or  persons  who 
«hall  lose  such  money  or  other  thing  as  afore- 
-said  shall  not  within  the  time  aforesaid  really 
and  bond  fide,  and  without  covin  or  collusion, 
sue  and  with  effect  prosecute  for  the  money  or 
other  thing  so  bv  him  or  them  lost,  and  paid 
or  delivered  as  aforesaid,  it  shall  and  may  be 
lawful  to  and  for  any  person  or  persons,  by  any 
such  action  or  suit  as  aforesaid,  to  sue  for  and 
recover  the  same  and  treble  the  value  thereof, 
with  costs  of  suit,  against  such  winner  or 
winners  as  aforesaid ;  the  one  moiety  thereof 
to  the  use  of  the  person  or  persons  that  will  sue 
for  the  same,  and  the  other  moiety  to  the  use  of 
the  poor  of  the  parish  where  the  offence  shall 
be  committed :  And  whereas  similar  provisions 
are  contained  in  11  Anne  (I.)    And  whereas 
by  16  Car.  2,  c.  7>  it  is  among  other  things 
enacted,  that  if  any  person  or  persons  sh^ 
play  at  any  of  the  games  in  the  said  act 
enumerated  and  set  forth,  or  any  other  pastime, 
game  or  games  whatsoever  (other  than  with 
and  for  readv  money),  or  shall  bet  on  the  sides 
or  hands  ot  such  as  do  or  shall  play  thereat, 
and  shall  lose  any  sum  or  sums  of  money  or 
other  thing  or  things  so  played  for  exceeaing 
the  sum  of  one  hundred  pounds  at  any  one 
time  or  meeting,  upon  ticket  or  credit    or 
otherwise,  and  shall  not  pay  down  the  same  at 
the  time  when  he  or  they  shall  so  lose  the  same, 
the  party  and  parties  who  loseth  or  shall  lose 
the  said  monies  or  other  thing  or  things  so 
played  or  to  be  played  for  above  the  said  sum 
of  one  hundred  pounds  shall  not  in  that  case 
be  bound  or  compelled  or  compellable  to  pay 
or  make  good  the  same,  but  tne  contract  and 
contracts  for  the  same  and  for  every  part 
thereof,  and  alland  singular  judgments,  statutes, 
recognizances,    mortgages,    conveyances,   as- 
surances, bonds,  bills,  specialties,  promises, 
covenants,  agreements,  and  other  acts,  deeds, 
and  securities  whatsoever  which  shall  be  ob- 
tained, made,  given,  acknowledged,  or  entered 
into  for  security  or  satisfaction  of  or  for  the 
same  or  any  part  thereof,  shall  be  utterly  void 
and  of  none  effect^  and  that  the  said  person  or 


persons  so  winning  the  said  monies  or  other 
things  shall  forfeit  and  lose  treble  die  value  of 
all  such  sum  and  sums  of  money  or  other  thing 
or  things  which  he  shall  so  win,  gain,  obtain, 
or  acouire  above  the  said  sum  of  one  hundred 
pounas,  the  one  moiety  thereof  to  our  said 
sovereign  lord  the  king,  his  heirs  and  succes- 
sors, and  the  other  moiety  thereof  to  such  per- 
son or  persons  as  shall  prosecute  or  sue  for 
the  same  within  one  year  next  after  the  time  of 
such  offence  committed,  and  to  be  sued  for  by 
action  of  debt,  bill,  plaint,  or  information  in 
any  of  his  Majesty's  Courts  of  Record  at  West- 
minster, wherein  no  essoign,  protection,  or  wager 
of  law  shall  be  allowed ;  and  that  every  such 
plaintiff*  or  plaintiffs,  informer  or  informers, 
shall  in  everv  such  suit  and  prosecution  bare 
and  receive  nis  treble  costs  against  the  persoa 
and  persons  offending  and  forfeiting  as  afore- 
said, any  law,  custom,  or  usage  to  the  contrary 
notwithstanding :  And  whereas  piovisions 
nearly  similar  to  those  last  above  recited  are 
contained  in  10  W.  3.  (I.)  And  whereas  sever^ 
persons  have  been  subjected  to  proceedings  at 
law  at  the  siutof  common  informers  or  persons 
other  than  the  actual  losers :  And  it  ic  expedient 
that  such  proceedings  as  have  already  been 
commenced  at  the  suit  of  any  common  intormer, 
or  such  other  persons  than  the  actual  losers, 
under  the  above-recited  provisions  of  the  said 
acts  or  any  or  either  of  them,  for  the  recovery 
of  any  forfeiture  or  pecuniary  penaltv  incurred 
or  supposed  to  have  been  incurred  oy  playing 
at  any  of  the  sports  or  pastimes  mentioned  in 
the  schedule  hereunto  annexed,  or  by  betting  oa 
the  sides  or  hands  of  such  as*  did  play  at  the 
same,  should  be  stayed  and  suspended  for  a 
limited  time,  and  that  during  such  limited  time 
no  proceedings  should  for  the  future  be  com- 
menced in  such  cases  by  any  common  in- 
former, or  any  person  other  tnan  the  actual 
loser : 

Proceedings  commenced  bg  common  informers, 
or  persons  other  than  the  actual  losers,  for  pe- 
nalties incurred  bg  playing  at  or  bating  on 
certain  games  to  be  stag^  on  appUcatian  to  the 
Court  in  which  theg  were  commenced,  or  to  a 
judge, — Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  tiie  adrice 
and  consent  of  the  Loras  spiritual  and  tem- 
poral, and  Commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same* 
that  immediately  after  the  passing  of  this  act 
it  shall  be  lawful  for  any  person  against  whom 
any  ori^nal  writ,  writ  of  summons,  suit,  action, 
bill,  plamt,  or  information  shall  have  been  sued 
out,  commenced,  or  prosecuted  by  or  at  the 
suit  of  any  common  informer,  or  penon  other 
than  the  actual  loser,  on  or  before  the  day  of 
the  passing  of  this  act,  for  the  recovery  of  any 
forfeiture  or  pecuniary  penalty  incurrea  or  sup- 
posed to  have  been  incurrea  under  the  said 
provisions  of  the  said  Act  passed  in  the  nindi 
year  of  her  said  Majesty  Queen  Anne,  or  of  the 
said  Act  passed  in  the  sixteenth  year  of  his  said 
Majesty  King  Charles  the  Second,  or  of  any 
other  act,  by  playing  at  any  of  Uie  said  sports 
or  pastimes  mentioned  in  the  schedule  hereunto 
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annexed,  and  any  band  fide  variety  of  any  of  the 
6aid  sports,  i)astune8,  or  games,  and  anv  sport, 
pastime,  or  game  of  a  like  or  similar  aescrip- 
tioa  to  any  of  the  said  sports,  pastimes,  or 
games  to  which  a  different  name  may,  by  ge- 
neral or  local  usage,  be  appropriated,  or  Dy 
betting  on  the  sides  or  handfs  of  such  as  did 
play  thereat,  such  playing  or  betting  being  al- 
leged to  have  taken  place  previously  to  Ist 
Juae,  1844,  to  apply  to  the  court  in  which  such 
original  writ,  wnt  of  summons,  suit,  action, 
bill,  plaint,  or  information  shall  have  been 
8ued  out,  commenced^  or  prosecuted,  or  to  any 
judge  of  either  of  the  superior  courts  at  West- 
minster, for  an  order  that  proceedings  shall  be 
staved  for  three  calendar  months  and  till  the 
end  of  the  present  session  of  parliament;  and 
every  such  court  or  judge,  as  the  case  may  be, 
is  hereby  authorized  and  required,  upon 
6uch  application  and  proof  that  sufficient 
notice  has  been  given  to  the  plaintiff  or  in- 
former, or  to  his  attomev,  of  the  application, 
and  upon  being  satisfied  oy  affidavit  or  other- 
wise tnat  such  proceedings  have  been  com- 
menced for  the  recovery  of  such  forfeiture  or 
pecuniary  penaltv  as  aforesaidj  to  make  such 
order  as  aforesaid;  and  upon  the  making  such 
order  aforesaid  all  further  proceedings  on  such 
writ,  writ  of  summons,  suit,  action,  bill,  plaint> 
or  information  shall  be .  forthwith  stayed  and 
suspended  as  aforesaid. 

*2 .  The  like  remedy  in  cases  where  penalties  may 
han^e  been  incurred  under  the  Irish  Acts, — ^That 
immediately  after  the  passing  of  this  act  it  shall 
be  lawful  for  any  person  against  whom  any 
proceeding  or  proceedings  shall  have  been 
commenced  or  prosecuted  by  or  at  the  suit  of 
any  common  informer  in  Ireland  on  or  before 
the  day  of  the  passing  of  this  act,  for  the 
recovery  of  any  forfeiture  or  pecuniary  penalty 
incurred  or  supposed  to  have  been  incurred 
under  the  said  provisions  of  the  said  act  passed 
in  the  eleventh  year  of  her  said  Majestv  Queen 
Anne,  or  of  the  said  act  passed  in  tne  tenth 
year  of  his  said  Majesty  King  William  the 
Third,  or  of  any  other  act,  by  plaving  at  any  of 
the  said  sports  or  pastimes,  or  by  betting  on 
the  aides  or  hands  of  such  as  did  plav  at  the 
«ame,  such  playing  or  betting  being  alleged  to 
have  taken  place  previously  to  1st  June,  1844, 
to  apply  to  the  court  or  a  judge  in  Dublin  in 
like  manner,  and  such  court  or  judge  shall 
proceed  in  like  manner  and  make  such  order 
therein  as  is  hereinbefore  directed  to  be  done 
in  the  like  proceedings  commenced  by  any 
common  informer  in  England. 

3.  Restricting  proceedings  by  any  common  tn- 
fortners^  ^c,  under  any  of  the  above  provisions 
after  the  passing  of  t^  ac/.— That  from  and 
after  the  passing  of  this  act  no  proceeding  or 
proceedings  whatever  shall  be  commenced  or 
prosecuted  by  any  common  informer,  or  person 
other  than  the  actual  loser,  his  executors  or 
administrators,  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  under  the  s^d 
above-recited  provisions  of  the  said  acts,  or 
any  or  either  of  them,  or  of  any  other  act,  for 
any  forfeiture  or  pecuniary  penalty  incurred  or 


supposed  to  be  incurred  by  playing  at  any  of 
the  said  sports  or  pastimes,  or  Dy  betting  on 
the  sides  or  hands  of  such  as  do  play  at  tb» 
same,  before  1st  June,  1844. 

4.  Actions  tiot  to  be  brought  without  the 
consent  of  the  Attomey^General. — ThsX  no  in* 
dictment  or  other  criminal  proceeding  what* 
soever  shall  be  presented  or  prosecuted  against 
any  person  for  winning  or  losing  by  playing  or 
betting  at  or  on  any  of  the  said  sports  or 
pastimes,  or  for  betting  on  the  sides  or  hands 
of  such  as  do  play  thereat,  without  the  consent 
of  her  Majesty's  Attorney-general  for  the  time 
being,  under  nis  hand  in  writing  first  had  and 
obtained. 

5.  Duration  of  this  Act,— That  the  operation 
of  this  act  shall  not  extend  beyond  the  last  day 
of  the  present  session  of  parliament ;  and  that 
nothing  herein  contained  shaU  extend  or  be 
construed  to  extend  to  authorise  the  staying  or 
suspending  any  proceedings  which  may  be 
commeno^  after  the  last-mentioned  day. 

ScHBDULB  referred  to  in  the  above  act. 
Horse  Races. 
Foot  Races. 
Boat  Races. 
Regattas. 
Rowing  Matches. 
Sailing  Matches. 
Coursing  Matches. 
Fencing  Matches. 
Golf. 
Wrestling  Matches. 


Cricket. 

Tennis. 

Fives. 

Racouets. 

Bowls. 

Quoits. 

Curling. 

Putting  Stone. 

Foot  Ball. 


NEW  BILLS  IN  PARLIAMENT. 

QUARTER  8BSBIONS. 

This  Bill  was  brought  in  by  Mr.  Pakington 
and  Mr.  Vernon  Smith,  on  the  20th  instant, 
"to  define  and  regulate  the  Periods  for 
holding  Quarter  Sessions  in  Cities  and 
Boroughs."  The  5  &  6  Wm.  4,  c.  76, 
enacted,  that  the  Recorder  of  every  borough 
shall  hold,  once  in  every  quarter  of  a  year, 
or  at  such  other  and  more  frequent  times 
as  the  Recorder  in  his  discretion  may  think  fit, 
or  as  his  Majesty  shall  think  fit  to  direct,  a 
Court  of  Quarter  Sessions  of  the  Peace  in  and 
for  such  borough : 

Tlie  enactment  has  not  been  found  sufficient 
to  ensure  the  holding  of  Courts  of  Quarter 
Sessions  for  boroughs  at  regular  and  fixed 
times,  and  with  the  like  inter>'als  of  time  be- 
tween such  courts,  and  therefore  it  is  proposed 
to  enact, 

1.  That  the  Recorder  of  every  borough  shall 
hold,  and  he  is  hereby  required  to  hold  a  Court 
of  Quarter  Sessions  for  such  borough,  on 
some  day  in  every  year,  not  earlier  that  the  7th 
of  Marcb,  nor  later  than  the  22nd  April,  and 
also  one  other  such  court  within  fifteen  davs 
after  each  of  the  days  hereinafter  mentioned : 
(that  is  to  say)  the  24th  June,  the  11th  Oc- 
tober, and  the  28th  December  in  every  year;, 
and  that  the  Clerk  of  the  Peace  of  every  such 
borough  shall  give  pubHc  notice  of  the  time 
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and  place  of  holding  every  Quarter  Seseione  of 
the  reace  for  such  borouj^h  twenty-one  days 
at  the  least  before  the  holding  thereof. 

2.  That  whenever  the  Mayor  of  any  borough 
shall,  in  the  absence  of  the  Recorder  of  such 
borough,  adjourn  the  holding  of  any  Court  of 
Quarter  Sessions  for  such  borough ;  and  when- 
ever the  Recorder  of  anv  borough,  or  any  De- 
puty Recorder  appointea  by  him,  shall  acyoum 
any  such  court  (otherwise  than  from  day  to 
day  or  during  die  continuance  of  the  same 
Quarter  Sessions)  without  disposing  of  the 
business  which  ought  to  be  ana  is  used  to  be 
disposed  of  at  such  court ;  and  whenever  the 
Recorder  of  any  borough  shall  appoint  a  De- 
puty Recorder  to  act  for  him  at  any  Court  of 
Quarter  Sessions  for  such  borough ;  the  Clerk 
of  the  Peace  fcHr  the  said  borough  shall,  within 
seven  days,  give  notice  in  writing  to  one  of 
her  Majesty's  principal  Secretaries  of  State  of 
such  acyoumnient  or  appointment ;  and  in  the 
case  of  an  adjournment,  shall  in  such  notice 
state  the  reason,  if  any,  assigned  for  such  ad- 
journment, and  the  state  of  the  business  of  Uie 
court  so  adjourned,  and  the  date  to  which 
such  court  may  stand  adjourned ;  and  in  the 
case  of  an  appointment  of  a  Deputy  Recorder, 
shall  state  the  name  of  the  barrister  appointed, 
and  the  cause,  if  any,  assigned  for  such  ap- 
pointment. 

3.  Penalty  on  the  Clerk  of  the  Peace  failing 
to  report* 
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farms  of  Writs  and  other  Proceedings^  on 
the  Croum  side  of  the  Court  of  Queen^s 
Bench,  with  Practical  Directions.  By 
A.  B.  Corner,  of  the  Crown  Office ;  to 
which  are  added,  the  New  Rules  and  Re- 
gulations, with  Tables  of  Fees  and  Costs 
usually  allowed  to  Attorneys  on  tax- 
ation.    Saunders  &  Benniog.    Pip.  195, 

OoR  readers  are  aware  that  the  6  Vict. 
c.  20,  abolished  the  Office  of  Clerks  in 
Court,  on  the  Crown  side  of  the  Queen's 
Bench,  and  the  business  formerly  done  by 
them  is  now  transacted  by  the  attorneys, 
whose  practice,  until  the  1st  of  January 
last,  was  confined  to  the  plea  side  of  the 
Court.  We  were  enabled,  as  early  as  the 
20th  January,  to  print  the  New  Rules, 
Orders  and  Regulations,  with  the  Table  of 
Fees,  (see  p.  282,  ante.) 

The  duties  thus  devolving  on  the  at 
torneys,  will  be  rendered  more  easy  of 
performance  by  a  very  useful  work,  just 
published,  b^  Mr.  Corner  of  the  Crown 
Office,  containing  the  various  forms  used 
in  the  office,  with  practical  directions. 

The  work  is  intended  ultimately  to  form 
an  appendix  to  a  Treatise  by  the  compiler, 


in  conjtmctiaii  widi  hia  brother,  Mr.  R.  J. 
Comer,  of  the  Inner  Temple,  on  the  Prac- 
tice and  Proceedings  on  the  Crown  side  of 
the  Court  of  Queen's  Bench.  Mr.  Comer 
observes,  that  although  it  may  appear 
somewhat  anomalous  to  publish  an  appen* 
dtx  to  a  book  before  the  bode  itself,  this 
deviation  from  the  usual  course  will  be 
sufficiently  explained  by  the  circaoistances 
attending  the  passing  of  the  Act  of  the 
6  &  7  Vict.  c.  20,  which  came  into  opera- 
tion on  the  first  day  of  the  present  year, 
and  under  which  it  devolves  upon  the  at- 
torneys practising  on  the  Crown  side  of  the 
Court  of  Queen's  Bench,  to  draw  and  en- 
gross writs  and  other  proceedings,  and  to 
perform  all  such  other  duties  and  services 
as  have  heretofore  been  rendered  by  the 
Clerks  in  Court,  whose  offices  are  abolished. 
This  Act,  which  Boaterially  altered  the 
practice,  and  entirely  changed  the  consti- 
tution of  the  Crown  Office,  has  necessaiily 
delayed  the  comj^etion  of  the  Treatise; 
but  rendered  it  highly  expedient  that  the 
practitioners  should  be  immediately  fur- 
nished with  the  means  of  carrying  on  their 
business  according  to  the  establislied  course 
of  proceeding. 

It  appears  that  Mr.  Comer  has  had  the 
advantage  of  the  advice  and  suggesdons 
of  the  heads  of  the  office,  the  Queeo's 
Coroner  and  Attorney,  and  the  Master ; 
and  the  work  may  therefore  be  relied  od 
for  its  accuracy  and  official  attibority. 

As  an  example  of  the  useful  manner  b 
which  Mr.  Comer  has  executed  his  labours, 
we  may  notice  some  of  the  practical  direc* 
tions  which  he  has  appended  to  the  several 
forms.  For  instance,  to  the  form  of  an 
affidavit  in  support  of  an  application  for  a 
certiorari  to  remove  an  indictment,  (a  very 
frequent  proceeding,)  af^r  staling  that  at 
the  General  Quarter  Sessions  of  the  Peace 
holden,  &c.,  a  bill  of  indictment  was  pre- 
ferred to  the  Grand  Jury,  and  that  a  tnie 
bill  was  found,  ^or,  that  it  was  intended  to 
prefer  a  bill  of  mdictment,)  for,  &c.,  the 
following  precedents  are  given :  where 
there  are 

Points  of  Law, — ^That  in  his  judgment  and 
belief,  nice  and  intricate  questions  or  points  of 
law  will  arise  on  the  trial  of  the  said  mdict- 
ment, which  will  render  it  important  that  the 
same  should  be  tried  befbne  one  of  the  learned 
Judges  of  the  Superior  Courts  at  Westminster, 
and  particularly,  that  a  question  will,  as  this 
deponent  is  advised,  be  raised,  as  to  ii^iether 
[state  the  particular  question  that  will  arise, 
or  that  a  question  will  arise  upon  the  construc- 
tion of  an  Act  of  PariiamentJ 

Special  Jury.— That  in  his  judgment  and  be* 
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lief,  it  win  be  material  and  neeesaaiy  thai  the 
said  indictment  should  be  tried  bv  a  Special 
Jury,  which  cannot  be  had,  unless  tne  said  in- 
dictment be  removed  into  this  honourable 
Court.  And  that  this  deponent  will  cause  a 
Special  Jnry  to  be  had  if  tne  said  indictment 
siiould  be  so  removed. 

View. — ^That  he  verily  believes  that  it  will  be 
important  and  necessary  that  a  view  of  the 
place  and  premises  in  question  should  be  had 
Dy  some  of  the  jurymen  to  be  impannelled,  to 
trv  the  issue  joined  upon  the  said  indictment, 
wMch  this  deponent  is  informed  and  believes 
can  only  be  had  by  the  said  indictment  being 
removed  into  this  Honourable  Court. 

Prejudke. — ^That  by  reason  of,  (here  state 
what  has  occurred  to  create  prejudice,)  he 
verily  beUevea  that  strong  prejudices  have  been 
created  in  the  minds  of  some  of  the  Justices 
who  mxf  preside  at  the  Sessions  upon  the  trial 
of  the  saia  indictment ;  and  also,  among  that 
class  of  persons  in  the  said  place,  from  whom 
the  common  jurors  are  selected  for  the  trials 
at  the  said  Sessions,  and  some  of  whom  are 
likely  to  be  called  i^>oa  the  juxy,  for  the  trial 
of  the  said  indictment,  unle^  the  same  be  re- 
moved into  this  honourable  Court.  And, 
therefore,  that  a  fair  and  impartial  trial  of  the 
same  cannot  be  had  at  the  said  Sesnons. 

Intricate  and  complicated  circumstances. — 
That  the  facts  and  circumstances  out  of  which 
the  said  indictment  arises,  are  of  a  very  com- 
plicated and  intricate  nature,  that  the  same 
arises  out  of  a  suit,  &c.  (as  the  case  may  be), 
and  that  it  will  be  material  and  important  to 
the  ends  of  justice  that  the  same  should  be  in- 
vestigated by  and  before  one  of  the  Judges  of 
the  Superior  Courts,  and  that  a  special  iunr 
sbould  be  impannelled  to  try  the  issue  wnicn 
may  be  joined  thereon. 

Prefudiee  to  future  pmspects. — ^That  he  is 
(state  the  station  in  life),  and  that  it  would  be 
aerioualy  prejudicial  to  his  future  prospects  in 
life,  and  derogatorv  to  his  stetion  in  life,  to  have 
to  stand  personally  at  the  bar  of  a  Criminal 
Court  to  take  his  trial,  although  this  deponent 
would  be  immediately  acquitted,  and  that  the 
said  indictment  has  been  preferred,  as  this  de* 
ponent  verily  believes,  from  malicious  motives 
towards  this  deponent. 

[Add  any  other  allegation  which  may  be 
likely  to  inauce  the  Comrt  or  a  Judge  to  grant 
the  writ  of  certiorari,  consistent  with  the 
facto  and  circumstances  of  the  case  required  to 
be  removed.J 

''The  foregoing"  (observes  Mr.  Comer)  ''  are 
the  general  grounds  upon  which  applications 
for  writs  of  certiorari  are  usually  made  to  re- 
move indictmento.  But  it  is  not  advisable  to 
use  any  particular  or  general  form  of  affidavit, 
as  there  may  be  peculiar  facts  and  circum- 
stances appucable  to  each  particular  case. 
And  the  appUcation  for  the  certiorari,  in  every 
case,  shoula  be  made  upon  an  affidavit  of  the 
facts  and  grounds  for  removal  applicable  to  the 
particular  case  required  to  be  removed.'' 


As  <o  WritM  ^AHachment, 


Mr.  Comer  observes,  "that  to  ground  an  ap- 
plication  for  an  attachment  for  not  obeying  a 
rule  of  Court  or  a  writ,  the  service  must  be 
personal;  except  the  service  of  subpoenas  on 
defendanto  to  answer  to  informations,  in  which 
cases,  service  at  the  residence  of  the  parties^ 
upon  a  clerk,  wife,  or  servant,  shewing  the 
original,  and  in  cases  of  newspapers,  at  the 
office  is  sufficient.  7  Wm.  4,  c.  76.     *    *    * 

"  In  order  to  move  for  a  writ  of  attachment 
for  not  attending  upon  a  subpcma  ad  test.,  there 
should  also  be  an  affidavit  tnat  the  witness  did 
not  attend ;  and  of  the  service  of  any  subse- 
quent notice  that  may  have  been  given  to  him 
of  the  time  his  attendance  was  required,  sub- 
sequent to  the  day  named  in  the  subpoena. 
And  there  shoula  also  be  affidavits  of  any 
special  circumstances  relating  to  the  non-at- 
tendance of  the  witness.  Also,  if  the  witness 
was  called  upon  his  subpoena  and  did  not  an- 
swer, that  also  should  oe  stated  in  an  affi- 
davit. •  •  • 

'*  An  attachment  cannot  be  issued  after  one 
year  from  the  date  of  the  rule,  nor  an  alias  after 
one  year  from  the  return  of  the  previous  writ, 
without  a  rule  to  revive  the  attechment,  and 
which  may  be  obtaiped  upon  an  affidavit  that 
the  contempt  is  not  satisfied  for  which  the  at- 
tachment was  granted,  and  accounting  for  the 
delay." 

As  to  Bail  on  Criminal  Charges. 

"  The  affidavits  to  ground  an  application  for  a 
Habeas  Corpus  to  bring  up  a  prisoner  to  be 
admitted  to  bail,  as  also  tor  a  rule  nisi,  or 
summons,  to  be  bailed  in  the  country,  must 
be  entitled  in  the  Queen's  Bench  only,  [unless 
in  a  cause  on  the  Crown  side  of  tne  Court, 
then  in  such  cause.]  And  the  form  must  de- 
pend upon  the  facts  and  drcumstences  of  the 
case.  It  is  advisable  also  to  have  a  verified 
copy  of  the  commitment." 

As  to  Writs  of  Certiorari. 

By  1  Vict.  c.  78,  s.  44,  it  is  enacted,  "That 
any  Order  of  the  Council  of  any  borough  may 
be  removed  into  the  Court  o/  King's  Bench, 
by  writ  of  certiorari,  to  be  moved  for,  accord- 
ing to  the  usual  practice  of  the  said  Court,  with 
respect  to  writs  of  certiorari.  And  that  such 
order  may  be  disallowed  or  confirmed,  upon 
motion  and  hearing,  with  costs,  accoraing 
to  the  judgment  and  discretion  of  the  said 
Court." 

"  It  has  been  questioned,  whether,  under  this 
clause,  a  notice  of  motion  for  the  certiorari,  and 
a  recognizance  to  prosecute  the  same,  be  ne- 
cessary, as  in  other  cases  of  orders.  It  is  most 
expedient  to  enter  into  a  recognizance  to  pro- 
secute the  writ  of  certiorari,  as  in  cases  of  other 
orders,  [with  the  exception  of  the  condition  to 
pay  costs,  they  being,  by  the  above  section,  in 
the  discretion  of  the  Court,]  in  case  the  Court 
should  put  the  constractlon  upon  the  above 
clause,  (which  appears  to  be  the  itflention  of 
the  Act) ;  that  the  same  practice  should,  in  this 
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respect^  be  adopted,  as  in  eases  of  writs  of 
certiorari,  for  other  orders.  In  Reg.  v.  Feather^ 
9tonhaugh,  (the  Sunderland  case,  not  yet  re- 
ported,) no  notice  of  motion  was  given,  but 
the  Court  would  not  quash  the  wnt,  on  that 
account,  and  held,  that  notice  was  not  neces- 
sary. But  a  recognisance  to  prosecute  the  writ 
was  given.  In  Reg.  v.  Parramore,  (the  Bridge- 
water  case,)  notice  of  motion  and  recognizance 
were  both  given.  In  the  Leeds  case,  notice  of 
motion  and  recognizance  were  both  given.  In 
all  the  cases,  as  yet,  the  recognizance  has  been 
griven,  but,  in  some  cases,  notice  of  motion  was 
not  given," 

As  to  Mandamus. 

^rits  of  mandamus  being  so  various,  and 

used  in  such  a  variety  of  cases,  it  is  not  pos- 
sible to  give  any  general  form ;  but  Mr.  Corner 
has  given  some  of  those  most  likely  to  occur, 
which  serve  to  shew  the  form  and  manner  in 
which  they  may  be  prepared ;  but  as  each  case 
must  depend  upon  its  own  peculiar  circum- 

•  stances,  and  the  writ  should  be  prepared  with 
great  particularity,  it  is  most  advisable  that 

'writs  of  mandamus  be  drawn  or  settled  by 

^  counsel. 

"  Every  writ  of  mandamus  must  be  tested  and 
made  returnable  on  a  day  certain  before  the 
Queen  at  Westminster,  and  there  must  be  eight 
days  at  least  between  the  teste  and  return, 
where  the  Act  required  to  be  done  is  in  London, 
or  within  forty  miles  thereof,  and  fourteen 
days  in  all  other  cases.'' 

It  may  be  useful  to  add  a  list  of  the  statutes 
relating  to  mandamus.    They 

9  Anne,  c.  20. 

1 1  Geo.  4,  c.  4,  Elections  of  Municipal  Cor- 
porate Officers. 

13  Geo.  3,  c.  63,  East  Indies. 

42  Geo  3,  c.  85,  West  Indies. 

1  Wm.  4,  c.  21,  extending  provisions  of 
9  Anne,  c.  20. 

6  &  7  Vict.  c.  67,  Demurrer  to  return  and 
Writ  of  Error. 

6  &  7  Vict.  c.  89,  Corporations. 

"  A  peremptory  mandamus  must  be  in  the 
same  fofm  as  the  original  writ,  with  the  ex- 
ception of  putting  the  word  "  peremptorily  " 
before  the  word  "  command,"  thus :  *'  Do 
peremptorily  command  you,"  &c.  And  omit- 
mg  the  words  "  or  that  you  shew  us  cause  to 
the  contrary  thereof,"  and  altering  the  teste 
and  returns  according  to  the  exigency  of  the 
case,  but  observing  the  same  rules  as  relate  to 
the  original  writ. 

The  party  to  whom  the  writ  of  mandamus  is 
directeil,  may  make  a  return  to  the  first  writ, 
which  may  be  demurred  to  or  traversed  either 
wholly  or  m  part,  or  there  may  be  a  demurrer 
to  part  and  traverse  to  the  rest,  (6  &  7  Vic.  c.  67,) 
but  no  return  can  be  made  to  a  peremptory 
MTit,  except  of  obedience. 


CONVERSION  OF  3i  STOCK^POWERS 
OF  ATTORNEY. 


From  inquiries  at  the  Bank,  we  understand 
that  if  it  is  wished  to  continue  in  the  new  stock, 
nothing  need  be  done  in  any  of  the  other 
stocks,  except  that  called  in  bank  language  the 
3i  eighteen  eighteen  (1818) ;  the  capital  of  this 
stock  was  erected  by  the  statute  58  Geo.  3,  c. 
23. 

From  some  circumstances  attending  the 
formation  of  this  stock,  it  has  been  considered 
requisite,  in  the  new  act,  to  require  that  tbf 
proprietor  should  give  his  assent,  which  may 
DC  done,  on  or  bdbre  the  20th  April,  1844; 
if  residing  out  of  the  kingdom,  bat  m  Europe, 
before  the  2nd  June,  1844;  out  of  Europe 
before  the  1st  of  February,  1845. 

Where  there  has  been  an  Act  of  PariJament 
converting  the  stock  to  a  lower  denominatioo, 
it  seems  it  is  proper,  and  the  bank  practice,  to 
have  a  new  power  of  attorney  for  acceptance  and 
dividends,  or  dividends  only;  and  another 
power,  if  there  be  a  still  further  conversioQ  of 
the  new  funds  by  another  statute.  SseaUr. 
Attwood,  1  Younge,  510. 

A  new  clause  in  each  convertioii  net,  that 
the  old  power  should  be  suffident  to  reaave  the 
dividenas  of  the  converted  stock,  or  that  anew 
power  should  be  without  any  stamp»  woold 
be  desirable.  See  Wilkinson's  Lams  ^  tke 
Fmds,  p.  22,  821-2,— a  work  of  great  utility 
and  accuracy. 

It  is  prudintt  as  the  18,  18  are  a  Isvonrite 
though  small  stock,  to  have  the  assent  signed 
by  aU  the  trustees.  But  though  it  ia  prudent 
to  have  the  assent  signed  by  all  the  trustees, 
where  it  can  be  done,  yet  the  Bank  have 
received  assente  signed  by  one  trustee  for  the 
others. 


The  act  7  Vic.  c.  5,  received  the  rojrali 
on  the  22nd  March.  Persons  not  signifyisg 
their  dissent  on  or  before  the  23rd  March,  an 
deemed  to  assent ;  but  if  not  within  the  United 
Kingdom  between  11th  and  23rd  March,  they 
are  allowed  till  the  2nd  June;  and  if  not  in 
Europe  between  the  1 1th  March  and  find  June, 
the  tune  is  extended  till  1st  February,  1S4S, 

Executors,  administrators,  tmsteas,  guar- 
dians,  and  committees  of  lunatics,  if  within  the 
United  Kingdom,  are  allowed  till  tke  30th 
April  to  dissent :  they  have  the  same  tisne  u 
otner  persons  if  out  of  the  kingdom ;  and  they 
are  inaemnified  by  the  act  for  not  s^pufying 
their  assent  (s.  6). 

All  trusts,  whether  by  will  'or  otherwise,  as 
to  3)  per  Cents,  are  extended  to  the  new  stock 
of3i(s.  17). 
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SUPERIOR  COURTS. 

J^K^poi-Ud  hy  W.  FiinrsLLT,  Esq.,  BarruUr  at  Law.] 
PRACTICK. — PBOSBCUTION. — A  DKCRKB. 

^  creditor  coming  in  vnder  a  decree,  is 
entitled  to  be  permitted  to  prosecute  the 
same,  on  account  of  the  delay  of  the  parties  ; 
and  his  title  tn  that  respect  is  not  affected 
hy  the  fact  of  another  creditor  being  made  a 
party  to  the  record  by  supplemental  biU, 

Circumstances  of  such  delay  in  the  proseeuHon 
Ufa  decree  as  justify  the  Master  to  tranter 
the  orosecution  of  it  from  theplamtiff  to  a 
ereaitor  who  is  not  a  party  on  the  record,  * 

IMien  the  Master  expresses  his  judgment  on 
the  circumstances  htfore  him,  and  tranters 
the  prosecution  of  the  decree  to  a  creator, 
as  he  is  clearly  authorised  to  do  by  the 
S6th  order,  the  Lord  Chancellor  would 
require  a  very  clear  case  to  be  made  btfore 
he  would  reverse  that  judgment. 

This  was  a  motion  to  discliaiig^e  orders  of 
the  Vfce-Chancdlor  of  England.  The  facts 
were  these :  Lord  Alvanley,  in  the  year  1635, 
executed  a  tnist  deed,  by  which  he  convcjed 
bfis  estates  in  Cheshire  and  elsewhere  to  Mr. 
Douglas  Kinnaird,  Lord  Granville  Somerset, 
and  others,  on  trust  that  they  mighty  by  sale  or 
mortgage  thereof,  nuse  money  to  pay  off 
incambtvnees  thereon,  and  other  debta  of  Lord 
Alvanl^;  and  for  that  purpose  they  had,  by 
the  deed,  a  power  to  issue  debentures  to  be 
charged  on  the  estates,  and  ultimately  to  be 
paid  out  of  the  proceeds  thereof;  and  after 
payment  of  the  creditors,  the  surplus  was  to  be 
tor  his  lordship's  'own  benefit.  In  the  year 
1834,  Lord  Alvanlev,  b«ng  dissatisfied  with 
the  slow  progress  of  ms  trustees  in  liquidating 
the  debts,  filed  a  bill  in  Chancery  against  them, 
with  the  sanction  of  his  creditors,  for  an 
account  of  the  trust  estates,  among  other  things 
la  Auflttst  1838,  a  decree  was  made  in  that 
cause,  directing  the  Master  to  take  the  accounts 
prajred  by  the  bill,  and  to  inquire  whether 
there  were  any  subsisting  contracts  that  had 
not  been  completed  for  wide  or  conveyance  of 
the  trust  estates,  of  any  part  thereof;  and  if 
any  remained  that  were  not  the  subject  of  such 
contract,  that  they  might  be  sold,  lliat  decree 
was  brought  into  the  Master's  office  in  January 
1839,  and  in  November  1840,  the  creditors 
being  dissatisfied  with  the  delay  in  the  cause, 
ftn  application  was  made  by  them  to  the  Master, 
to  commit  the  prosecution  of  the  decree  to  Mr. 
Robert  Strong,  a  creditor  of  Lord  Alvanley, 
but  not  a  party  to  the  cause.  That  application 
was  then  refused,  but  being  repeated  in  Ja- 
nuary 1842,  the  Master  granted  it,  and  the  Vice- 
Chancellor  confirmed  the  Master's  decision, 
and,  by  another  order,  gave  Mr.  Strong  the 
conduct  of  the  suit. 

The  appeal  to  this  court  against  these  orders 
of  the  Master  and  Vice-Chancellor,  was  argued 
in  December  1842,  by  Mr.  BetheU,  Mr.  Chand- 


less,  and  Mr.  Montagu,  on  behalf  of  Lord 
Alvanley,  contending  that  he  was  not  answer* 
able  for  the  delay  that  had  taken  place  in  the 
Master's  office,  and  that  it  was  against  practice 
to  give  a  stranger  to  the  cause  the  conduct  of 
the  decree.  Mr.  Wakefield  and  Mr.  Lewin,  on 
behalf  of  the  creditors,  supported  the  orders 
appealed  against.  Mr.  Stuart  and  Mr.  Toller 
appeared  for  the  trustees. 

The  pointe  of  argument  and  cases  cited  are 
referred  to  by  the  Lord  Chancellor  in  his  judg- 
ment, which  his  lordship^  after  shortly  re^ 
capitulating  the  facte  as  above  stated,  now 
delivered  as  follows :— The  question  is,  as  to 
the  propriety  of  these  orders,  to  which  several 
objections  have  been  made  in  point  of  law.  It 
was  said,  in  the  first  place,  that  this  was  a  case 
in  which  the  court  would  not  allow  the  conduct 
of  the  cause  to  be  transferred  to  one  of  the 
persons  who  had  come  in  under  the  decree; 
that  it  was  transferring  the  prosecution  of  the 
cause,  not  from  one  of  a  class  to  another  of  the 
same  class,  but  from  one  person  to  a  person 
of  a  different  dass,  and  that  the  court  would 
not  sanction  such  a  course  of  proceeding.  It 
does  not  appear  to  me  that  there  is  any  founda- 
tion for  that  objection.  The  parties  who  have 
come  in  under  this  decree  are  deprived  of  all 
other  remedy :  they  cannot  bring  any  action 
or  institute  any  suit  for  the  purpose  of  re- 
covering their  claims;  and  if  they  are  not 
entitled  to  have  the  benefit  of  this  mode  of 
proceeding,  for  the  purpose  of  compelling  the 
expeditious  or  active  prosecution  of  the  suit, 
their  claims  may  never  be  enforced.  It  appears 
to  me,  therefore,  that  on  principle  there  is  no 
suflicient  reason  why,  m  the  situation  of 
persons  like  Mr.  Strong,  who  is  a  creditor 
coming  in  under  the  decree,  the  prosecution 
of  the  suit,  on  a  proper  case  being  made  out, 
should  not  be  transferred  to  them. 

It  is  said  that  the  suit  was  instituted  for  the 
benefit  of  Lord  Alvanley,  and  that  the  creditors 
came  in  only  incidentally.  But  it  must  be 
remembered,  with  respect  to  the  trust  deed» 
that  it  was  a  trust,  not  for  the  benefit  of  Lord 
Alvanley  only,  but  for  the  benefit  of  the  credi- 
tors as  well:  their  claims  were  in  the  first 
instance  to  be  satisfied,  and  it  was  only  in  tiie 
event  of  any  surplus  that  Lord  Alvanley  was  to 
have  the  benefit  of  that  surplus.  It  appears  to 
me,  therefore,  that  the  creditors  are  as  much 
interested  in  this  proceeding  as  Lord  Alvanley 
can  be. 

But   this    does  not  depend  only  on   any 

Srinciple  that  I  have  stated,  but  also  on  express 
ecision.  In  the  case,  cited  at  the  bar,  of 
Sims  V.  Ridge,^  which  was  a  suit  instituted 
against  an  administratrix  by  the  next  of  kin, 
creditors  came  in  under  the  decree,  and  an 
application  was  made  to  transfer  the  conduct 
of  the  suit  from  the  next  of  kin  to  one  of  such 
creditors.  That  was  one  of  a  different  class. 
It  is  true  that  Lord  Eldon  made  no  order  in 
that  case,  because  it  turned  out  in  the  result  to 
be  unnecessary;  but  he  expressed  a  strong. 


•'  3  Meriv.  458. 
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and,  as  it  appears  to  me,  a  yerr  decided  opinion 
tibat  that  course  mif^ht  be  adopted.  Another 
case,  that  of  Edmunds  v.  Aeland^  which  was 
cited  at  the  bar,  and  which  is  scarcely  distin- 
guishable from  the  case  now  before  the  comt, 
was  a  case  decided  by  Sir  J.  Leaek,  That, 
like  the  present,  was  a  case  of  a  trust  deed, 
executed  for  the  purpose  of  indemnifying  a 
surety  against  the  deots  of  the  grantor;  the 
estates  were  conveyed  for  that  purpose;  the 
creditors  came  in  under  the  decree,  and  an 
application  was  made,  in  consequence  of  the 
delay  of  the  plaintiff  in  nrosecuting  the  suit, 
that  the  conduct  of  it  mignt  be  transferred  to 
one  of  the  creditors,  who  had  come  in  under 
l3ie  decree.  Sir  J.  Leach  made  the  order; 
sayinff,  the  party  would  otherwise  have  no 
remedy;  that  by  coming  in  under  the  decree 
he  had  waved  all  other  remedies ;  that  haying* 
assented  to  take  his  remedy  under  that  decree, 
if  he  could  not  expedite  the  suit,  the  conse- 
quence would  be  that  he  would  be  without 
redress.  I  consider  that  that  case  is  directly 
applicable  to  the  present,  and  that  the  court 
liad  authority  to  make  the  order. 

Another  objection  made  at  the  bar  to  these 
orders  was,  that  at  the  time  the  order  of  the 
Master  was  made,  the  suit  had  abated,  and  it 
was  not  competent  for  him,  duriuff  the  abate- 
ment of  the  suit,  to  make  the  order.  But  it 
does  not  appear  to  me  that  that  is  any  objection 
to  an  order  of  this  description ;  and  the  case  of 
Cook  y.  BoUon,^  which  was  a  decision  of  this 
court,  was  directly  in  point,  because  there  the 
prosecution  of  the  suit  was  giyen  to  a  party 

Sending  the  abatement  of  the  suit.  The  court 
id  not  think  it  was  such  a  proceeding  as  might 
not  fairly  and  properly  take  place  during  the 
abatement. 

It  was  said,  in  the  course  of  the  argument, 
that  these  cases,  to  which  I  haye  referred, 
were  cases  before  the  court,  and  not  before 
the  Master,  and  that  the  Master's  authority  is 
only  to  work  out  the  decree  of  the  court,  as  it 
is  presented  to  him  for  tiiat  purpose.  Now  it 
does  appear  to  me  that  that  distinction  is  not 
sustainable,  for  this  reason :  I  find  by  the  56th 
order,*  the  terms  of  which  are  yery  large  and 
yery  comprehensive,  that  the  Master  has  tSl 
the  power  in  this  respect  which  the  court  had 
formerly  exercised  before  that  order  was  made. 
The  oraer  is  not  obscure,  or  I  would  read  the 
terms  of  it ;  but  nothing  can  be  more  distinct 
and  comprehensive  than  the  terms  of  it ;  and 
I  consider,  therefore,  that  whatever  authority 
the  court  had  previously  to  the  making  of  that 
order,  may  be  exercised  under  and  by  virtue  of 
that  order  by  the  Master. 

It  appears  to  me,  therefore,  that  these  ob- 
jections, which  were  objections  in  point  of  law 
to  the  course  which  haa  been  pursued,  cannot 
be  sustained,  and  that  the  question  therefore 
must  be  decided  on  the  merits. 

Now  when  we  come  to  consider  the  merits, 

^  5  Madd.  31.  «  5  Russ.  282. 

^  Lord  Lyndhurst's  orders,  as  amended  by 
Lord  Brougham. 


everybody  must  feel  that  it  must  be  an  ex- 
tremely clear,  distinct,  satisfactory,  and  precise 
case,  laid  before  the  court,  to  justify  the  court 
in  differing  from  the  Master  in  the  condosion 
which  he  has  drawn  with  respect  to  the  merits. 

The  Master  has  an  opportunity  of  seeing  the 
conduct  of  the  parties  from  day  to  day  during 
the  progress  of  the  inquiry;  these  parties 
have  been  before  the  Master  for  a  period  of 
between  two  and  three  years ;  he  had  an  oppor- 
tunity of  observing  with  accuracy  everytting 
that  was  done  by  tne  different  parties ;  he  had 
an  opportunity  of  forming  his  judgment 
certainly  more  completely  than  this  court  can 
do,  which  can  only  judge  from  the  certificate 
of  the  Master  as  to  the  dates  of  the  proceedings 
which  were  before  him.  In  this  case,  howey^, 
not  only  has  the  Master  formed  his  opinion 
witii  respect  to  the  delay  which  occurred  in  the 
prosecution  of  the  decree,  but  the  case  after- 
wards went  before  the  Vice-Chancellor^  who 
considered  it,  I  believe,  upon  successive  days, 
and  upon  repeated  arguments,  and  was  perfectly 
satisfied  as  to  the  conclusion  to  which  the 
Master  had  come.  But  certainly  this  court 
would,  upon  a  case  made  out  clear,  distinct, 
and  satisfactory,  feel  it  its  duty,  notwithstaod* 
ing  the  conclusion  of  the  Master  to  reverse  that 
decision,  provided  it  were  satisfied  that  the  de-- 
cision  was  erroneous.  I  have  read  the  affidavits 
with  great  attention  more  than  once,  and  have 
considered  the  different  proceedings,  and  it 
does  not  appear  to  me  that  there  is  such  a  case 
as  woidd  justify  me  in  reversing  the  dedflion 
that  had  been  come  to  by  the  Master  and  the 
Vice-Chancellor. 

Lord  Alvtmley  v.  Kinmmrd,  Dec.  1843. 

[This  judgment  will  be  concluded  in  our 
next  Number.] 

Vitt  CT^ftnctllor  SBiiaram. 
[RepwrUd  by  J.  H.  Cooas,  Etq.,  BarruUr  tU  Lam,] 

PLEADINGS. — PARTIES. — 30TH   AND   39TH. 

ORDERS,  August  1841. 

Tks  20ik  order  apfUeSt  as  veil  to  tails  m, 
which  the  plakUiffs  are  hem^iciaUy  mter^ 
ested  under,  as,  to  those  im  which  parties 
cknm  adversely  to,  a  devise  qf  real  eatrnte 
vested  w  trustees.  I»  a  suit  aaasmst  the 
trustees,  it  is  not  neoesssuy  to  mate  legatees 
having  charges  ugnm  the  re^  amd  personal 
estate,  parties,  T%e  hearing  upom  the 
argument  qf  the  objection  is  not  a  hearing 
within  the  meaning  of  the  above  orders, 
upon  which  the  court  mag  decide,  whether 
persons  beneficiaUg  interested,  ougkt  to  be 
made  parties  to  the  record. 

This  was  a  bill  filed  by  residuary  legatees 
against  the  trustees  and  executors  of  Henzy 
^waites,  other  parties  beneficially  interested 
in  the  residue  of^  his  estate,  and  also  his  heir- 
at-law.  The  bill  complained,  that  the  trustees 
and  executors  had  not  with  due  ^ligence  sold 
the  estate,  and  prayed  that  the  will  might  be 
established ;  that  the  testator's  estate  might  be 
administered  under  the  direction  of  the  coQit^ 
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«nd  for  the  usual  accofonts.  The  defendants^ 
by  their  answer,  represented,  that  from  the 
peculiar  nature  of  part  of  the  property,  the 
sale  could  not  be  proceeded  with,  without 
diminishing  its  value,  and  obtaining  a  sum 
insufficient  for  the  payment  of  the  legacies. 
The  will  gave  the  trustees  power  to  seU,  and 
give  discharges  for  purchase  money,  and  for  the 
rents  and  profits  of  the  estate  to  be  sold.  They 
stated,  that  besides  the  plaint^s,  and  the  per- 
sons who  were  parties  to  the  bill,  there  were 
various  legatees,  under  the  will,  whose  legacies 
were  unpaid,  and  charged  generally  upon 
the  estate;  and  they  submitted  whether  tney 
were  not  necessary  parties  to  the  suit.  The 
cause  was  set  down  for  argument  upon  this 
objection. 

Mr.  Tkm^  and  Mr.  Goodeve  for  the  de- 
fendants, submitted  that  the  order  was  not 
intended  to  exclude  parties  who  had  prior  and 
paramount  interests,  in  seeing  the  trusts  duly 
executed,  and  that  the  Court,  upon  the  preh- 
mmanry  hearing,  had  a  discretion  to  order  the 
addition  of  parties,  where  necessary. 

Mr.Rot^a,  tmd  Mr.  C.  M.  Roip^,  for  the 
Plaintiffs,  contended  that  the  case  came  within 
the  words  and  the  spirit  of  the  order.    The 

auestiott  simply  related  to  the  real  estates,  but 
:  it  concerned  personally,  the  parties  now 
absent  need  not  be  brought  before  the  court. 

Pidaeiey  v.  RawHw,  1  You.  &  C,  Ch.,  652. 
lAoydv.  Smith,  12  Law.  J.  N.  S.,  457.  Fish 
Y,  Norton,  2  Hare,  381. 

Sir  James  Wtgram,  V.  C. — ^Thc  principle  of 
the  order  was  this :  it  had  been  thought,  that 
where  the  testator  chose  to  trust  persons  with 
the  estate,  and  gave  it,  through  them,  there  was 
no  reason  why  the  court  should  not  deal  with 
the  real  estate,  as  well  as  with  the  personal. 
Experience  has  thrown  great  doubt  upon  it. 
It  has  happened  in  one  case,  that  the  estate 
has  become  so  deteriorated  in  value,  parties 
have  suffered  by  it.  A  very  high  authority  has 
thought  the  oraer  should  be  extended  much 
further,  and  does  not  see  why  it  should  be 
confined  to  cases  where  the  trustees  have  power 
to  give  a  discharge  for  the  rents  and  profits. 
The  order  was  formed  in  this  way  experiment- 
ally. It  was  drawn  broader  at  first,  and  after- 
waurds  narrowed.  At  the  hearing  of  the  case, 
I  get  the  whole  truth  out  from  the  answer;  at 
present,  I  only  know  it,  from  reading  the  bill. 

Mr.  TSnney  in  reply.  The  first  part  of  the 
order  applies  to  **  all  suits  "  generally,  but  the 
second  explams  to  which  it  is  intended  to 
refer. 

Jan,  15.  Sir  James  Wigram,  V.  C,  now  gave 
judgment.  The  first  branch  of  the  30th  order 
of  1841  applies  to  ^aU  suits  concerning  real 
estate,  vested  in  trustees  by  derise,  which 
trustees  are  competent  to  sell  and  give  dischargee 
for  the  proceeds  of  the  sale.''  l*his  is  a  suit 
concerning  "real  estate ;**  the  trustees  are 
trustees  by  **  devise,"  and  **  competent  to  sell," 
and  they  nave  power  to  give  discharges  for  the 
proceeds  of  the  sale,  and  for  the  rents  and 
profits  of  the  estate.  The  suit  is  therefore  one 
falling  within  the  terms  of  the  order.    The 


second  branch  of  the  order  says,  "in  such 
cases  it  ehall  not  be  necessary  to  make  the 
persons  beneficially  interested  in  such  real 
estate,  or  rents  and  profits,  parties  to  the  suit." 
And  upon  these  words  the  argument  turns. 
The  trustees  contend  that  these  words  show, 
by  implication,  that  the  only  suits  contemplated 
l^  the  30th  order  were  suits  instituted  by 
persons  claiming  altogether  adversely  to  the 
derise,  and  that,  inasmuch  as  it  was  stated  in 
the  order  that  it  should  not  be  necessary,  in 
the  case  contemplated  by  it,  to  make  persons 
beneficially  interested  in  the  real  estate  parties 
to  the  suit,  therefore  the  order  could  not  con- 
template a  case  like  this,  because  if  it  had  been 
personal  estate,  the  residuary  legatees  must  aU 
have  been  parties  to  the  suit.  It  occurred  to 
me  as  being  extraordinary  that  the  order  should 
be  supposed  to  have  any  such  effect.  Because 
if  the  trustees  can  with  safe^  represent  all  the 
beneficial  interests  in  the  real  estate,  where  the 
claim  is  wholly  adverse  thereto,  it  would  b& 
extraordinary  that  they  should  not  be  able  to 
represent  tne  interests  of  annuitants  and 
legatees,  wheve  the  bill  is  filed  by  persons 
admitting  the  priority  of  those  interests,  and 
seeking  relief,  subject,  and  without  prejudice, 
to  the  claims  of  those  higher  parties.  Still,  if 
those  are  the  words  of  the  order,  I  must  give 
effect  to  them.  But  I  think  that  is  not  their 
effect.  The  first  part  of  the  order  says,  "  in 
all  suits  concerning  real  estate,  which  is  vested 
in  trustees  by  devise,  and  such  trustees  are 
competent  to  sell,  and  give  discharges  for  the 
proceeds  of  the  sale,  and  for  the  rents  and 
profits  of  the  estate;"  the  trustees  shall  repre- 
sent the  parties  beneficially  interested,  the 
same  as  in  cases  of  personal  estate.  If  the 
order  had  stopped  there,  I  do  not  think  any 
very  reasonaole  argument  could  have  been 
founded  upon  it,  as  showing  that  it  was  neces- 
sary to  make  pecuniary  legatees  parties  to  the 
suit.  But  the  subsequent  words  have  reference 
to  the  old  practice,  and  are  merely  inserted  as 
explanatory  of  the  first.  Another  point  tumr 
upon  the  tnird  branch  of  the  order,  which  says, 
"that  the  court  may,  upon  consideration  pi 
the  matter  upon  the  hearing,  if  it  shall  so  thii^ 
fit,  order  such  persons  to  be  made  parties." 
It  was  argued  that  I  should  now  decide  whether 
or  not  the  absent  legatees  ought  to  be  made 
parties.  I  do  not  think  that  I  ought  so  to 
aecide.  It  is  quite  dear  that  in  many  cases  it 
would  be  impossible  to  give  an  opinion  upon 
the  subject  before  the  hearing.  Suppose  the 
defendant  himself  to  suggest  a  given  state  of 
^urts,  not  disclosed  upon  the  bill,  and  to  insist 
that  according  to  those  fiicts  certain  persons 
ought  to  be  made  parties.  That  statement 
may  happen  to  be  true,  but  the  plaintiff  has  a 
right  to  say,  I  can  disprove  those  facts  by 
evidence  in  the  cause.  I  should  be  merely 
telling  him,  that  unless  he  could  displace  them, 
those  persons  must  be  made  parties.  In  other 
cases,  the  whole  facts  stated  in  the  bill  being 
admitted,  the  Court  might  say,  according  to 
this  state  of  things,  certain  persons  are  neces- 
sary parties,  but  the  bill  may  be  amended,  and 
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the  case  materially  altered.  If  I  were  to  look 
at  tke  bill  only,  I  might  speculative! j.  give  wtk 
opinion  now.  But  all  may  defyend  upon  what 
is  found  in  the  answer}  and  it  is  suggested 
that  an  immediate  sale  would,  be  pi¥jiu£cial  to 
the  interests  of  the  pecuniary  legatees.  It  is 
in  this  state  of  things  I  am  called  upon  to  give 
an  opinion.  Not  wishing  to  intimate  what  my 
opinion  is,  I  think  the  safer  course  is  to  abstain 
from  so  doing.  I  do  not  say  the  court  may 
ju>t  do  so,  in  order  to  save  expense,  when  tlie 
parties  have  agreed  as  to  the  facts  of  the  case, 
.and  desire  to  kaVe  the  decision  of  the  court. 
The  costs  must  be  costs  in  the  cause.  The 
court,  on  hearing  the  objection,  does  not  make 
.any  order  thereon. 

Osbomt  V.  Foreman,  H.  T.  1844. 


(Before  the  four  Judges.) 

iRtporitd  by  Johk  Hamxbtov,  Esq.,  BarritUr  ot 
Law."] 

RAILWAYS ACTION   ON  THB   CABX.*<-NO- 

TIGR  OF  ACTION. 

In  an  action  on  the  case  against  a  Railway 
Company,  by  a  passenger,  for  an  injury 
caused  by  the  negligence  and  improper  con^ 
duct  of  the  Company  ;  the  declaration  al- 
leged that  the  defendants  were  owners  and 
proprietors  of  a  certain  railway  and  cat" 
riages,  and  that,  by  the  negligence  and  want 
of  skill  on  the  pari  of  the  defendants,  the 
carriage  in  which  the  plaintiff  travelled  was 
thrown  off  the  line,  and  the  plaintiff  severely 
injured.  Plea,  Not  guilty  by  statute.  Held 
that  the  action  was  brought  against  the 
defendants  in  their  character  of  common 
carriers,  and  not  as  proprietors  of  the 
railway,  and  therefore  that  the  defendants 
were  not  entitled  to  notice  of  action  required 
by  section  253  of  the  London  and  Brighton 
Railway  Act,  (1  Vict.  c.  119.) 

This  was  an  action  on  the  ease  tried  before 
Lord  Denman,  C.  J.,  and  a  special  jury.  Dee. 
8th,  1842.  The  declaration  all^^ed  that  the 
defendants  were  owners  and  proprietors  of  a 
certain  railway,  to  wit,  the  London  and  Brighton 
Railway,  and  of  certain  carriages  used  by  them 
for  the  carriage  and  conveyance  of  passengers, 
cattle,  goods,  and  chattels,  in,  upon,  and  iSong 
the  said  railway,  for  hire  and  reward,  to  them 
the  said  company  in  that  behalf,  and  the  said 
company  being  owners  and  proprietors  of  the 
said  railway  and  the  said  carriages,  for  the 
purpose  aforesaid,  the  plamtiff,  at  &e  request  of 
the  said  company, becameand  was  a  passengerin 
one  of  their  said  carriages,  to  be  safely  and 
securely  carried  and  conveyed  from  Lonoon  to 
Brighton.  And  the  said  company  thenieonved 
the  plaintiff  as  such  passenger,  and  therefore  it 
became  and  was  the  duty  of  the  comnaay  to 
use  due  and  proper  care  and  skill  in  andaDout 
carrying  the  plaintiff  from  Brighton  to  London. 
Yet,  that  by  the  negligent  conduct  of  the 
company,  the  carriage  in  which  the  plaintiff 


was  planed,  was  thrawn  off  the  iwb,  and  the 
plaintiff  greatly  iniured.  The  defeadaatu 
pleaded  not  guilty  mr  statute.  A  ver^t  was 
found  for  the  plaintiff,  damages  ^2^,  subject 
to  the  opinion  of  this  coujct»  whetlier  the 
defendants  were  entitled  to  nptice  of  action 
under  the  263rd  section  pf  the  local  act  of 
parliament  under  which  the  cominny  were 
incorporated.  That  section  enacto,  *'  that  ik> 
action,  suit,  or  information,  nor  any  other 
proceeding  of  what  nature  soever,  shall  be 
Drought,  commenced,  or  prosecuted,  against 
any  person  or  corporation,  for  anjrthing  done 
or  omitted  to  be  oone  in  pursuance  of  this  act, . 
or  in  the  execution  of  tbe.powcv  or  authorities, 
or  any  of  the  orders  made,  given,  or  directed, 
in,  by,  or  under  this  act,  unless  20  days*  pre- 
vious notice  in  writing  shall  be  given  by  tbe 
party  intending  to  commence  and  prosecute 
such  action,  suit,  or  infonnation,  to  the 
intended  defendant,  nor  unless  such  action, 
suit,  information,  or  other  proceeding,  shaU 
be  brought  or  commenced,  within  six  ca- 
lendar months  after  the  act  committed,  or  in 
case  there  shall  be  a  continuation  of  damage, 
then  within  six  calendar  months  nest  after  vtt 
doing  or  committing  such  damage  shall  hare 
ceased  s  nor  unless  such  action,  suit,  or  iafor« 
mation  shall  be  laid  and  brought  in  the  county 
or  place  where  the  matter  in  dispute  or  cause 
of  action  shall  arise ;  and  the  defendant  in  such 
action,  suit,  information,  or  other  prooeediag, 
mav  plead  the  general  issue,  and  give  this  act 
ana  the  special  matter  in  evidence  at  any  trial 
to  be  had  thereupon,  and  that  the  acte  were 
done  or  omitted  to  be  done  in  pursuance  oi,  or 
by  the  authority  of  this  act.'' 

It  appeared  that  the  accident  happened  in 
consequence  of  the  engine  getting  off  the  rails, 
and  the  plaintiff,  who  was  tiavelhng  in  one  of 
the  carnages,  was  seriously  iniured.  Some 
evidence  was  given  to  show  that  the  nuls  on  the 
part  where  the  accident  took  place  were  not  in 
good  repair,  having  sunk  down  below  the 
proper  leveL  The  milwa^  Act,  I  Vic.  c.  1 19, 
enables  other  persons  besides  the  proprietors 
to  put  carriages  on  the  line  of  railway,  but  tbe 
proprietors  luive  the  exclusive  right  ofprovidiog 
locomotive  power.  A  rule  nisi  was  obtained 
to  enter  a  nonsuit,  on  the  ground  that  this  was 
an  act  done  in  pursuance  of  the  act  of  parlia- 
ment, which  entitled  the  defendante  to  notice 
of  action. 

Sir  F.  PoUock,  Attorney- General,  Mr.  Hayes, 
aiid  Mr.  Attree,  now*  showed  cause. 

The  question  is,  whether  the  act  complainsd 
of  in  the  declaration  is  an  act  done  by  the  de* 
fendante  in  pursuance  of  the  act  of  parliament 
The  grievance  complained  of  is,  that  the  plain- 
tiff was  injured  bv  the  negligent  and  improper 
conduct  of  the  aefendants,  iq  conducting  the 
plaintiff  from  London  to  Brighton.  The  action 
IS  not  brought  against  the  defendante  as  pro- 
prietors of  the  railway,  but  as  common  carriers 
on  the  railway,  and  therefore  they  are  not  in- 
titled  to  notice  of  action  under  section  253. 

«  Tlus  case  was  argued  Jan.  12Ui,  1844. 
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In  point  of  law,  other  penons  than  the  pro- 
prietora  have  a  right  to  exercise  the  business 
of  carriers,  though  jiractically  it  is  not  so. 
The  253rd  section  applies  to  the  defendants  as 
proprietors  alone;  if  thej  undertake  to  cany 
passengers  or  goods,  they  are  Hke  all  other 
carriers  m  the  countrjr^  and  are  liable  for  any 
negligent  act.  This  is  not  an  action  in  con- 
sequence of  the  omission  to  do  some  act,  which 
they  were  by  law  compelled  to  do,  as  to  keep 
up  fences,  ^  Sec,  but  for  negligence  as  com- 
mon carriers.  If  the  defendants  exercise  the 
business  of  common  carriers,  the^  must  take 
upon  themselves  all  the  responsibilities  that 
the  law  throws  upon  common  carriers. 
The  contract  was  to  convey  the  plaintiff  from 
London  to  Brighton.  Suppose  the  accident 
had  happened  on  the  Qreenwich  railway,  the 
defendants  would  have  beoi  treated  as  carriers. 
In  the  cases  of  Ff etcher  v.  GreenwiU,^  Pahner 
V.  7^e  Grand  Jtmetion  RaHmay  Companf,^  it 
was  held  that  no  notice  of  action  was  required. 
'Vhe  Bankrupt  Act  (6  Geo.  4,  c.  16,  s.  44,) 
provides,  that  every  action  brought  against  anj 
person  for  any  tUnp  dime  in  pursuance  of  the 
act,  shah  be  commenced  within  three  calendar 
months  next  after  the  fact  committed ;  but  in 
several  cases  tbe  courts  have  decided  that 
actions  may  be  commenced  after  the  time 
specified.  Carruihers  v.  Payne.^  Edge  v. 
Parker.^     Worth  V.  Budd.^ 

Sir  W,  Fhliett,  Sol.  Gen.,  aud  Mr.  Swann, 
contriL 

Ifthe  defendants  do  unite  the  two  characters 
of  proprietors  and  common  carriers,  this  act  is 
charged  against  them  as  proprietors  and  not  as 
carriers,  and  therefore  tney  Woold  be  entitled 
to  notice.  The  declaration  treats  the  defendants 
as  proprietors ;  it  alleges  that  the  defendlints 
were  proprietors  of  a  certain  railway  and  of 
certain  carriages.  The  proprietors  are  called 
upon  to  keep  the  line  of  railwa;[r  in  repair,  and 
if  the  rails  should  sink  from  ram  or  any  other 
circumstance,  and  ah  accident  should  happen, 
that  would  be  an  act  for  which  thev  woula  be 
hable,  and  they  would  be  entitled  to  notice 
under  the  act.  Certdn  powers  are  given  to 
the  company  by  the  legislature,  and  if  an  acci- 
dent happens  by  the  negligent  observance  of 
those  powers  and  authorities,  it  is  still  an  act 
done  in  pursuance  of  the  act  of  parliament. 
In  Pakner  v.  The  Grand  Junction  Rtnlway  Com* 
pony, 9  Baron  Parke  says,  "  If  the  action  was 
brought  against  the  railway  company  for  the 
omission  of  some  duty  imposed  on  them  by 
this  act,  this  notice  would  be  required.  If,  for 
instance,  it  was  founded  on  a  neglect  in  not 
duly  fencing  the  nuhray,  on  account  of  which 
the  traveUing  on  it  was  dangerous  to  those 
passing  along  it." 

[Po/tofon,  J.  Hie  omission  to  do  an  act  and 
the  doing  it  in  a  n^hgent  and  improper 
manner^  are  very  dif&cent.  There  is  no 
omission  in  taking  carriages  in  an  improper 
manner. 


«»  5  Tyr.  316. 

'  5  Bing.  270 

f  2  B.  &  Adol.  172. 


«  4M.&W.749. 
«  8  B  &  C.  697. 
»  4  M.  &  W.  749. 


Coleridye,  J.     The   declaration   does   not 
allege  any  omission  of  duty,  but  alleges  negli* 

Ssnce  and  improper  conauct.]  In  Smith  v. 
haw,^  the  defendudt  was  sued  for  the  negligent 
and  unpvoper  conduct  of  a  dock  company, 
and  the  court  held  the  action  must  be  brought 
within  the  time  specified  hy  the  act.  Wallace 
V,  Smith^  is  to  the  same  eflFect. 

Lord  Demnan^  C.  J.,^  now  delivered  the  judg- 
ment of  the  court.  The  only  question  in  this 
case  remaining  for  decision  is,  whether  the  de- 
fendants were  entitled  to  notice  of  action  under 
the  253rd  section  of  the  act.  For  the  necessity 
of  such  notice,  it  was  argued  that  as  the  decla- 
ration charged  the  injury  complained  of  to  have 
been  done  to  the  plaintiff  by  the  omission  of 
the  defendant  to  do  certain  works  required  by 
the  act,  the  complaint  was  in  substance  a  com- 
plaint of  an  act  or  omission  under  the  act  of 
parliament,  and  therefore  the  action  could  not 
be  maintained  without  a  particular  notice.  In 
support  of  this  argument  the  dictum  of  Baron 
Parke  in  the  case  of  Parker  v.  the  Grand  June* 
turn  Raiboay  Company  was  cited.  There  the 
same  aranment  was  raised  as  to  the  defendant's 
liability  heing  founded  on  an  omission  or  neg* 
Ugence  to  do  something  under  the  act, 
namely,  neglect  in  not  fencing  the  railway,  so 
that  the  travelling  was  dangerous  to  those 
passing  on  it.  The  learned  Baron  had  then 
expressed  an  opinion,  that  assuming  that 
objection  to  be  the  result  of  the  provisions  of 
the  act,  the  case  would  have  fallen  within  the 
section  requiring  notice.  But  when  the  matter 
is  looked  at  and  examined,  he  says  it  appears 
the  action  was  not  of  that  nature,  but  the  de- 
fendants were  sued  as  common  carriers,  and  the 
learned  judge  commented  on  the  facts  proved 
in  that  case.  In  deference  to  that  dictum  of 
the  learned  Baron,  leave  was  given  to  move  to 
enter  a  nonsuit,  and  the  rule  was  granted.  The 
rule  has  been  fully  discussed,  and  the  various 
provisions  of  tbe  act  brought  to  the  con~ 
sideration  of  the  court.  After  fully  considering 
the  act,  and  the  arguments  raised  upon  it,  and 
the  dictum:  of  Baron  Parke,  the  court  is  not 
now  caUed  upon  to  consider  how  far  that 
dictum  was  correct,  because  the  court  was 
clearly  of  opinion  that  this  injury  had  arisen 
from  the  defendants'  misconduct  as  carriers^ 
and  not  merely  as  railway  proprietors ;  although, 
in  examining  the  evidence  against  them  as 
carriers,  it  was  impossible  wholly  to  exclude 
some  reference  to  the  poof  given  as  to  the 
state  o£  the  railway.  As  the  defendants  are 
liable  in  their  character  of  carriers,  the  court 
thought  there  was  no  foundation  for  any 
argument  in  favour  of  the  necessity  of  notice 
under  the  act ;  the  plaintiff  is  therefore  entitled 
to  retam  his  verdict,  and  the  rule  for  a  nonsuit 
must  be  discharged. 

Rule  discharged. 

Carpue  v.  London  and  Brighton   Raihoay 
Company.    H.  T.  1844.    Q.  B.  F.  J. 


»»  10  B.  &  C.  277. 
"'Feb.  10,  1844. 


1  5  East.  115. 


^i6& 


Superior  Cawrts:  BMckefuer.-^PttrUammtary  IntelHgence. 


Szritt«ff. 


{Rqwrted  by  A.  P.  Hublbstoi^s,  Eso.,  Bar- 

rister  «tf  ham^ 

WRIT   OP  TRIALS — TEIAL  BY   PROVISO. 

It  is  competent  for  a  defendant  wider  the  3^4 
W.  4,  c.  42,  s.  17,  to  take  a  cause  down  for 
trial  before  the  sheriff,  by  proviso. 

A  verdict  ia  this  caae,  which  was  tried  before 
the  sheriff,  having  heea  given  for  the  defend- 
ant, and  set  aside  hj  the  Court,  the  defendant 
thereupon  gave  notice  of  trial  by  proviso.  Jertfis 
obtained  a  mle  to  show  caase  whv  all  further 
i)roceedings  upon  the  writ  of  trial  should  not 
be  stayed,  on  the  ground  that  the  right  to  try 
by  proviso  did  not  extend  to  cases  before  the 
sheriff  under  the  3  &  4  W.  4,  c.  42,  s.  17- 

Pe^erseferf  showed  cause.  All  the  incidents 
of  a  trial  before  a  judge  belong  to  a  trial  before 
the  sheriff.  It  would  be  hard  upon  the  defendant 
if  he  could  not  take  this  course,  for  the  cause 
having  gone  down  to  trial,  he  could  not  move 
for  judgment  as  in  case  of  a  nonsuit,  or  com- 
pel the  plaintiff  to  proceed.  In  Crone  v.  Gar- 
ment,  in  the  Common  Pleas,  in  1835,  reported 
in  the  Law  Journal^  it  was  doubted  wnether 
this  statute  would  authorise  a  trial  by  pro- 
viso, and  to  escape  that  difficulty,  an  applica- 
tion was  made  for  a  rule  to  compel  the  plain- 
tiff to  try  within  a  given  time.  The  Court  of 
Common  Pleas  said,  ^  If  an  application  like 
this  could  be  attended  to,  there  would  never 
have  been  a  necessity  for  enacting  the  116.  2." 
In  that  case  the  defendant  did  take  the  cause 
down  by  proviso,  and  got  a  verdict.  But  sup- 
posing the  Court  should  be  of  opinion  the  de- 
fendant is  not  entitled  to  trial  bv  proviso,  the 
rule  must  be  set  aside  for  irregularity.  It  is  a 
rule  merely  to  stay  the  proceedings.  The  pro- 
ceedings must  either  be  regular  or  irregular.  If 
they  are  irregular,  the  rule  shoiild  be  to  set 
them  aside  altogether. 

Lord  Abingevy  C.  B. — Omne  majus  continet 
in  se  numus.  If  we  have  a  right  to  stop  the 
proceedings  altogether,  surely  we  have  a  right 
to  stay  them. 

Jerms  in  support  of  the  rule.  The  3  &  4  W.  4, 
-c.  42,  8. 17,  enacts,  "That  in  any  action  de- 
pending in  any  of  the  superior  courts  for  any 
debt  or  demand,  in  which  the  sum  sought  to  be 
recovered,  and  endorsed  on  the  writ  of  sum- 
mons, shall  not  exceed  20/.,  it  shall  be  lawM 
for  the  court  or  judge,  if  such  court  or  judge 
shall  be  satisfied  that  the  trial  will  not  involve 
any  difficult  question  of  fiict  or  law,  and  such 
court  or  judge  shall  think  fit  so  to  do,  to  order 
and  direct,  that  the  issue  or  issues  joined  shall 
be  tried  by  the  sheriff  of  the  coimty  where  the 
action  is  brought,  or  any  judge  of  any  court  of 
record  for  the  recovery  of  the  debt  in  such 
county."  The  statute  contemplates  the  issuing 
of  one  writonly,  how  then  could  the  distringas 
say,  "  Provided  always  that  if  two  writs  shall 
come  to  you  thereupon,  then  you  execute,  and 
return  one  of  them  only  V 

hor dAbinaer,  C.  B.  This  rule  must  be  dis- 
charged.    The  act  3  &  4  W.  i,  c.  42,  s.   17, 


was  passed  to  facilitate  the  trial  of  cauaea  of  m 
small  value.  The  act  is  paiticulaily  cautioiis 
to  leave  open  all  the  circumstances  that  would 
belong  to  the  trials  in  other  courts.  Why 
should  not  the  right  of  the  defendant  to  pro- 
ceed by  proviso,  also  apply?  The  words  of 
the  statute  are  extremely  general;  they  are  that 
"a  writ  shall  issue,"  not,  ''that  the  plaintiff 
shall  issue  a  writ." 

Giimey  and  Bolfe,  BB.  concurred. 

Rule  discharged. 

Harrison  v.  Suttom,  Ex.  M.  T.,  1843. 


PARLIAMENTARY   INTELLIGENCE. 

Kssal  afcseiits. 
March  22. 
Three  and  a  half  per  Cents. 
Gaming  Transactions  Witnesses  Indemiuty. 

fi^oiiie  sf  a^HM. 

BILLS  IN  PROGRESS. 

Penalties  on  Horse-racing,  &c.,  repeaL 

[For  2d  reading.]  Duke  oi  Richmond. 

Law  of  Libel  Amendment. 

[In  Select  Committee.]  Lord  CampbelL 
Creditors  and  Debtors. 

[For  2d  reading.]  Lord  Cottenhaip. 

Ecclesiastical  Courts.  Lord  Chancellor. 

[Amended  in  Committee.] 
Law  of  Patents. 

[For  2d  reading.]  Lord  Brougham. 

Transfer  of  Propertv. 

[For  2d  reading.]  Lord  Chancellor. 

Pnvy  Council  Appellate  Jurisdiction. 

[In  Select  Committee.]  Lord  Brougham. 
Dissenter  Chapel  Trusts. 

[For  2d  reading.]  Lord  Chancellor. 

Tenants'  Permanent  Improvements. 

[For  2d  reading.]  Lord  Portman. 

Annual  Indemnity. 

[For  2d  reading.] 
Internadonal  Copyright. 

[For  2d  reading.] 

1ion%t  of  Commons. 

BILLS  IN  PROGRESS. 

Small  Debt  Courts.  Mr.  Jerris. 

[For  2d  readiuff  1 7th  ApriL] 
Improved  Proceedings  in  Superior  Courts. 

[For  2d  reading  17th  ApriL]    Mr.  Jerris. 
Poor  Law  Amendment.  Sir  J.  Graham. 

[In  Conunittee.] 
County  Coroners.  Mr.  Packington. 

[Waiting  for  Report.] 
Inclosurs  of  Commons.  Lord  Wordey. 

[In  Conunittee  24th  April.] 
Court  of  Arches.  Mr.  Elf^nstone. 

[For  2d  reading.] 
Marriage  and  Divorce.  Mr.  Elphinstooe. 

[For  2d  reading  1st  May.] 
Masters  and  Servants.^ 

[In  Committee.]  Mr.  Miles. 

*  Now  proposed  to  be  extended  to  Domestic 
Servants.  Uommittee  postponed  till  17th 
April. 


Professioiud  JjuUr^Bankrupts. 


^«r 


Mr.  Greene. 

Sir  George  Clerk. 
Earl  Lincoln, 


Mr.  Pakington. 


International  Copyright. 

[Paased.l 
Amraal  Indemnity. 

[Passed.] 
Damage  by  Fure. 
Mortmain  Acts. 

£In  Select  Committee.] 
Controverted  Elections. 

[In  Select  Committee.] 
Quarter  Sessions. 

[In  Committee.] 
Appeals  in  Crimiiud  Cases.  Mr.  Kelly. 

For  the  more  easy  recovery  of  small  demands 
in  the  County  Courts.  Sir  J.  Graham. 

MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 
From  Feb,  SOtfc  to  March  i^nd,  1844,  both  inelusivi, 

with  dates  vhen  gazetted, 
Ainswortb,  James,  Bltckburo,  Lancaster.    Feb.  27. 
BaldwiD,  Hardej,  Settle,  York.     March  15. 
Bodenham,  Charles,  Hereford.     March  8. 
King,  David,  Cambridge.    March  1. 
Mercer,  Charles,  Ashford,  Kent.    March  1. 
Pilgrim,  John,  the  younger,  Chapel-field,  Norwich. 

Feb. 87. 
Sama,  William  Henry,  Clare,  Suffolk.    Feb.  20. 
Scholefield,  Richard,  York.     Feb.  9 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  Feb.  20th  to  March  find,  1844,  both  in€lu$iee, 
vfilkdatei  when  gazetted, 

Beckitt,  William,  and  John  Lagier  Lamotte,  Don- 
caster  and  Thorae,  York,  AtComeja,  Solicitors, 
and  ConTeyaneera.    March  IS. 

J>rak«,  Henry,  and  Alfred  Drake,  Barnstaple,  At- 
torneys and  Solicitors.    March  8. 

Evans,  Jonn,  and  Thomas  Hamlet  Taylor,  Attor- 
neys, Solicitors,  and  Irish  Agents,  7,  South 
Square,  Gray'a  Inn.     March  1. 

Poole,  Robert,  Arthur  Haymes,  and  William 
Savage  Poole.  Attorneys  and  Solicitora,  Kenil- 
wortb,  Leamington,  and  Southam,  Warwick. 
March  8. 

Robins,  Thomas,  Richard  John  Saltren  Robins,  and 
Arthur  Preston,  Tavistock,  Devon.    Feb.  SO. 

Stephens,  Edward  Morgan,  and  William  Jones, 
Attorneys  and  Solicitors,  Newtown,  Mont- 
gomery.    March  1. 


While,  Thomu,  t84.  Regent  Street,  Mary*]e«bone' 
I         Laoemau.    March  1. 

Wood,  William    Law,   117,   Biahopsgate    Street 
WithiBy  Export  Ironmonger.    March  5, 


BANKRUPTCIES  SUPERSEDED. 
From  Feb.  fOth  to  March  SSnrf,  1844,  both  inelusive$ 

with  dates  when  gasetted, 
Aston,    William.    Tollend,   and   of   Coseley  Iron 

Works,  Stafford,  Iron  and  Coal  Master.  Mar.  1. 
Reffer,    Robert,    St.  Ives,  Huntingdon,    Draper. 

March  19. 
Poppleton,  Charles,  New  Walk  Terrace,  near  Fish- 

ergate,  York,  Linen  Manufacturer  and  Bleacher. 

March  1. 
Roscoe.  William,  John  Clarke,  and  William  Stanley 

Roscoe,  Liverpool,  late  Bankera.    March  15. 
Sottthgate,  HeLiy,    SS,  Fleet  Street,  Aactioneer. 

March  5. 
Thompson,  William,  Newcaslle-upon-Tyne,   Mer- 
chant and  Commission  Agent.    March  15. 
talker,  James,  Wheaton  Ashton,  Stafford,  Machine 

Maker.    March  15.  I 


BANKRUPTS. 

From  Feb.  90th  to  March  S2m2,  1844,  both  inclusive, 
with  dates  when  gaUtted, 

Adams,  lliomas,  of  the  Green  Dragon  Hotel,  Naw- 
|M»rt,  Isle  of  Wight,  Publican  and  Hotel 
Keeper.  Edwards,  Off.  Ass.;  FoeUr,  49, 
Jermyn  Street,  St.  James.     March  13.  > 

Alaop,  Richard,  Iklancbeater,  Grocer  and  Shop- 
keeper. Fraser^  Off.  Asa.;  Johnstm  &  Co., 
Temple ;  Hitchcock  &.  Co.,  Manchester.  March 
IS. 

Amatt,  Edward,  Market  Slreet,  Oxford,  Baker. 
Green,  Off.  Aas.;  Speticer,  Verulam  Buildings; 
Brunner,  Oxford.     Feb.  S3. 

Barker,  Robert,  Mancliester,  Druggist,  ftanwey. 
Off.  Ass. ;  Shield  &  Co.,  Queen  Street,  Cheap- 
aide ;  Bagshaw  &  Co.,  Brown  Street,  Man- 
cheater.    March  8. 

Barwick,  Joseph,  of  the  Swan  with  Two  Neckv- 
yarda*  Great  Carter  Lane,  Doctors*  Commons, 
and  of  Dulwich,  Surrey,  Livery  Stable  Keeper, 
Omnibus  and  ("abriolet  Proprietor.  Graham, 
Off.  Ass.;  Leitc,  Bartlett's Buildings.  Murch6. 

Batty,  William,  Kingston-upon-Hull,  Currier. 
Freeman.  Off.  Ass. ;  Hicks  2c  Co.,  Gray*s  Inn  ; 
Galloway  &  Co.,  Hull.     March  1. 

Bayley,  Charles  Blandy,  Abingdon,  Berks,  Draper. 
whitmore^  Off.  Ass.;  Ashurst,  137,  Cheapside. 
Feb.  27. 

Beckley,  Richard,  late  of  33,  North  A udley  Street, 
St'.  George,  HaooTer  Square,  Middle8ex,Groeer 
and  Coal  Merchant.  Belcher,  Off.  Ass. ;  Jones, 
1 1 ,  Gray's  Inn  Square.    Feb.  20. 

Bell,  John,  otherwise  John  Crawford  Bell,  Norwieb, 
Surgeon  and  Apothecary.  Alsager,  Off.  Ass.; 
Winter,  Norwich ;  Shearman,  1,  Trinity  Place, 
Choring  Cross.    March  15. 

Blake,  Nathan,  75,  Edgeware  Road,  Middlesex, 
Linendmper  and  Haberdasher.  Alsager,  Off. 
Ass. ;  jPain  k  Co.,  5,  Great  Marlborough  Road, 
March  5. 

Brass,  Edwin,  Taunton,  Somerset,  Grocer.  Hema* 
man.  Off.  Ass. ;  Trenchard,  Taunton ;  Terrell^ 
Exeter;  Whitaker,  Lincoln's  Inn  Fields. 
Feb.  «7. 

Brewer,  Thomas,  Liverpool,  Flog  Dealer  and  Fa- 
vior.  Cmenove^  Off.  Ass.  ;  Bridger  Sl  Co.,  32, 
Finsbury  Circus;  Dodge^  Fenwick  Street, 
Liverpool.    March  8. 

Bryson,  Thomas,  26,  Addle  Street,  Commission 
Agent.  Groom,  Off.  Ass. ;  Turner  &  Co., 
Basing  Lane,  Bow  Lane,  Cbeapnide.    Feb.  20. 

Carnithera,  George,  Coventry,  Warwick,  Draper. 
Fa(py,  Off.  Ass. ;  Nield,  Marsden  Street,  Man- 
chester; Colmore  &  Co.,  Birmingham.  March 
15. 

Chaplin,  William  Henry,  In  worth,  Essex,  Brick- 
layer, Builder,  Brick  and  Tile  Maker.  Green, 
Off.  Ass.;  Bell^  Bedford  Row;  Matfhew, 
Coggeshall,  Essex.    Feb.  27. 

Chapman,  William,  22,  York  Place,  New  Roa^, 
Marr-le-bone,  Surgeon,  Apothecary,  Druggist, 
and  Vendor  of  Medicines.  Alsager^  Off.  Ass.; 
Bkltardeh  Co.,  Lincoln's  Inn  Fields.  March  22. 
Cheesman,  William,  John  Hodson,  and  William 
OliToi  Cheesman,  Brighton,  Sussex,  Chinamen 
Aleageu  Off  Ass.;  Cattlin^  Ely  Place,  Uolbora 
March  5. 


4M 


BcnknpU* 


Clirk,  Theodora  Frederick,  Soodand  Reed,  I^rer* 

d,  Draper.  Hobton,  Off.  Ase.;  ffeoii  &  Co., 
kj  Street,  CbeeiMJde;  SukBcCo^  Foan- 
taio  Street,  Menebetler.    March  ft. 

Conaway,  Jobii»  3,  Gray'a  Inn  Lane,  Cbeeaenonger. 
Graham,  Off.  Aea. ;  Lawrenct  6l  Co»,  Bucklera- 
hnry.    Feh.  fS. 

Copage,  George,  Wotrerhampton,  Stafford,  Vic- 
tualler. Wkitmort,  Off.  Aaa. ;  PhiUipi  ft  Co,, 
Wolverhampton.    Feb.  ft. 

Coocbman,  Cbatlea,  46,  Edvrard  Square,  Kensing- 
ton, C&irpenter  and  Boilder.  FoUett,  Off.  Aaa. ; 
Atkimon,  Carey  Street.    March  5. 

Cowen,  John,  Penrith,  Cumberland,  Linen  and 
Woollen  Draper,  Laceman,  Hoeier.  WakUy^ 
Off.  Ass.;  Mdwwn,  Manchester;  Cram,  New- 
castle-upon-Tyne.   March  SS. 

Crancis.  Robert,  Josiah,  Maldon.  Essex,  Batcher, 
and  Innkeeper.  Petmitl,  Off.  Ass. ;  Titton  & 
Co.,  S9,  Coleman  Street;  Digbjf,  Maldon, 
Essex,  March  1. 

Crowder,  Robert,  Weat  Auckland,  Durham,  Iron 
Founder.  Baker,  Off.  A  as. ;  SUavtnson,  Dar- 
lington ;  Bam.  14,  Grest  Carter  Lane,  Doc- 
tors' Commons.    March  12. 

Cramp,  John,  Slanway,  Gloucester,  Corn  Dealer 
and  Miller.  Hvtton,  Off.  Ass. ;  Chuk,  Erea- 
ham;  Dix,  Bristol;  BeU,  8,  Bedford  Row. 
March  5. 

Dakeyne,  Alice,  Bolton-1e-Moors,  Lancaster,  Small 
Ware  Dealer.  Fraser,  Off.  Aaa. ;  Atkhuon  & 
Co.,  Norfolk  Street,  Manchester;  Makinwn. 
&  Co.,  Elm  Court.  Teniple.    March  15. 

Darenport,  Richard,  the  younger,  Birminghamy 
Plumber,  01aEier,and  Painter.  BittUtton,  Off. 
Aas. ;  Reece,  New  Street,  Birmingham.  Feb. 
SO. 

Deacon,  James,  Whitechapel  Road,  Draper.  John* 
am,  Off.  Asa.;  Reed  &  Co.,  Friday  Street, 
Cheapside.    March  19. 

Dooglaa,  James,  Newcastle-upon-Tyne,  Rope  Ma- 
nufacturer. Baker,  Off.  Ass. ;  BeU  &  Co.,  9, 
Bow  Churchyard;  Batee  &  Co.,  Newcastle- 
upon-Tyne.    March  8. 

Edwards,  Henry,  St.  Albans,  Hertford,  Coal  Mer- 
chant. Pennell^  Off.  Ass.;  Roche,  &  Co.,  S, 
Charles  Street,  Covent  Garden.    March  8. 

Eicke,  Charlea,  late  of  Rotherfaitbe,  Surrey,  Iron 
Ri^ef,  and  Railway  Spike  Manufacturer,  and 
of  Park  Street,  Weatminster.  Johtuon,  Off. 
Ass.;  Taylor,  Clement's  Lane,  Lombard  Street. 
March  If. 

Finney.  John,  Woor,  Salop,  Bitilder.  Whhnuvre, 
Off.  Asa.;  IKarrsn, Market  Dravton  ;  Hotfgton, 
Cherry  Street,  Birmingham.     March  19. 

Ford,  Frederick,  and  Frederick  Riley  Brock lehurat, 
Bow  Lone,  Wholesale  Stationers  and  Cloth 
Manufacturers.  Groom,  Off.  Ass,;  Jonee^  15, 
Sise  Lane,  Bucklersbury.    March  92. 

Foakes,  John,  Mitcbam,  Sorrev,  Market  Gardener, 
Land  Surveyor,  and  Manufacturer.  Oroom,  Off. 
Asa.;  Sharpe  Sc  Co.,  41, Bedford  Row;  Foster  & 
Co.,  Norwich.   March  15. 

Foord,  George,  Lenham,  Kent,  Seed  Merchant  and 
General  Dealer.  Follett,  Off.  Aas. ;  Bower  & 
Co.,  Chancery  Lane ;  Hart,  Maidstone. 
March  8. 

Gent,  Robert,  Hulme,  within  Mancheater^TrsTeller, 
(late  of  Oldham  Street,  Manchester',)  Oil  and 
Colour  Merchant.  Fraf«r,  Off.  Ass. ;  Chnter, 
U  Co.,  Staple  Inn;  Wilton,  48,  Pall  Mall, 
Manchester.    March  1. 

Glasebrook,  Joseph,  of  the  Sand  Pitta, Birmingham, 
Carpenter  and  Builder.  Vatpy,  Off.  Asa. ; 
Hehbert,  Birmingham.    Feb.  f  0. 


Goerts,  Henry,  New  Windsor,  Berks,  Upboleterer. 
Groom,  Off.  Ass. ;  Bum,  14,  Great  Carter 
Lene,  Doctors'  Coaamons ;  Bertoe.  New  Wind- 
sor, Berks.    March  19. 

Goldtng,  William,  Glemsford,  Suilblk,  Innkeeper. 
Follett,  Off.  Ass.;  ChiHoH  &  C6^  T,  Chsncexy 
Lane ;  Oooday,  Sadbary.    Feb.  tS. 

Greening,  Tbomaa,  Henwick,  St.  Ctemeat,  Wor^ 
eester,  (formeriya  Chemist  and  Druggist,)  bat 
now  a  Snrgeon-Apoifaeeary  Mid  Aceonoiear. 
Whitmore,  Off.  Aaa,;  Roheeott,  Broomegrove. 
Feb.  «r. 

GrifBths,  Thomss,  Stoke -upon -Trent,  Stafford, 
Dnper  and  Tailor.  Tei/i^.  Off  Ass. ;  MM^BctM, 
Stone ;  Hodgum^  Cherry  Street,  Birmingham. 
Feb.«r. 

Gross,  John,  Devonport,  Deron,  Draper^  HtrtieU 
Off.  Ass. ;  Croshy  &  Ca,3,  Church  Court,  Old 
Jewry.    Feb.  f  7. 

Gundry,  Jonathan,  High  Street,  Hempstead,  Shee- 
maker.  Graham,  Off.  Ass.;  Pain  &  Co.,  Great 
Msrlborough  Street.    March  t2. 

Harding.  George,  Carliale,  Cumberland,  T^  Diealer 
and  Grocer.  Baker,  Off.  Ass. ;  Hitt  &  Co., 
Bury  Court,  St.  Mary  Axe  ;  fft^U,  6S,  Grey 
Street,  Newcastle-upon-Tyne.    March  19. 

Hawkes,  William,  Robert,  Brighton,  Suaeex,  Com- 
mon Brewer  and  Coal  Merchant.  Beleker, 
Off.  Ass. ;  Rlckardt,  U  Co.,  S9,  Linooha's  laa- 
Fields.    March  5. 

Hellewell,  James,  Salford,  Lancashire,  Dyer  and 
Finieber.  //«J^fl0n,Off.  Ase.;  Cb(iper,34,  Browa 
Street,  Manchester ;  Gregory,  9l  Co.,  Bedford 
Row.    March  1. 

Hemawarth,  Henry  William,  Primroae  Street, 
Bishopagate  Street,  Wine  Merchant.  LcMmg- 
ton.  Off.  Ass. ;  PsiN&  Co.,  Greet  Marlbotoogh 
Street.    March  Si. 

Hewitt,  Henry  Stephenaon,  Adelphi  Hotel,  Man- 
cheater,  Licenced  Viotualler.  Hobeem,  Off. 
Aas.;  Reed  &  Co.,  Friday  Street;  Sate  H  Co, 
Mancheater.     March  SS. 

Hodgaon,  Thomas,  GreetUbank,  Thornton  in  LoM- 
dale,  York,  Brick  Maker,  Lime  Burner,  aad 
Land  Surveyor.  Young,  Off.  Ass. ;  Jaqmtt  h, 
Co.,  Ely  Place,  Holbom ;  5yJlces,  Leeds.  Maiek 
S2. 

Hodadon,  Thomas,  Harrow,  Middlesex,  Butcher. 
£dirard«,  Off.  Ass.;  PooU  ic  Co.,  Uray's laa 
Square.     Feb.  27. 

Howarth,  Jamea,  Lee  Mill,  near  Bacup,  Lancaster, 
Cotton  Spinner  and  Manufacturer.  Poit,  Oft 
Aaa.;  Baxter  &  Co., 48,  Lioooln'e- Inn-Fields ; 
SaU  &  Co.,  78,  Fountain  Street,  Manchester. 
March  19. 

Huggina.  John,  5,  York  Place,  High  Street,  Port- 
land Town,  and  of  8,  Vernon  Place,  Bagntgge 
Wells  Road,  Poulterer  and  Fiahmooger. 
Groom,  Ofi.  Aas. ;  Lovell,  14,  South  Square, 
Gray's  Inn.    March  5. 

Hughes,' John,  Liverpool,  Painter,  Plumber,  and 
Glasier.  Casenore,  Off.  Aaa.;  Maples  &  Co., 
Frederick's  Place,  Old  Jewry;  FairtUmgk, 
Liverpool.    Feb.  {e3. 

Hurst,  Robert,  Newcastle- upon -Tyne,  Draper. 
Wakley,  Off.  Aas.;  WUliamwn  &  Co.,  Gray's 
Inn;  JngisWow, Newcastle-upon-Tyne.  Marrk 

Jackson,  William,  Liverpool,  Baker,  and  Floor 
and  Provision  Dealer.  Turner,  Off.  Ass.;  Fit- 
cent  &  Co., Temple;  Dsees,  Harrington  Cbsai- 
bers,  1^4.  John  Street,  Liverpool.     Feb.  f3. 

Johnson,  Joshua,  J  oaeph,  (formeriyof  Maizepood,) 
but  now  of  Lant  Street,  South wark,  Surrey, 
Carpenter  and  Builder.    OroAam,  Off.  Aes.j 
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Joaes,  Fniocis.  Briato),  Groetr.  KynatUr,  Off. 
An.;  Ptrkms,  Nicholas  Street.    Maroh  1. 

Jooes,  John,  Rees,  Newbridge,  Monmoath,  Grocer 
and  Draper.  MUUr,  Off.  Am.;  Perlamt, 
Nioboba  Stmet,  BriMol.    Mareb  15. 

Josepb,  Jam«e,  late  of  Richmond,  Surrey,  Oilman, 
tbea  of  Wellington  Street  North,  Strand,  tben 
t>r  Fleet  Street,  tben  of  Uttla  Koifrbt  Rider 
Street.  ZocAaiurlfui^  Off.  Asa.;.La8#^  Argyll 
Street,  Regent  Street.    Maroh  6. 

Lark,  John,  11,  Seymour  Street,  Euaton  Sqearo,  St. 
Faacraa,  BooC  and  Sbeemakar*  PeuntU,  Off. 
Aaa.;  Davia  St  Co..  Warwick  Stream  Golden 
Square.    March  1. 

Lee«  Ricbard  Egan,  and  John  Haddock,  Cfareo 
Yard,  Drury  Lana^  Steam  Maobina  Priaters, 
Staraotype  Foundera,  and  Publiabers.'  Whit- 
mare^  0ff.A8a.;  TTadA,  UneoIaVInA-Fielda. 
Feb.  95. 

lawia,  Ralph,  late  of  Gaatgate  Stiaet,  Cbaatar.  but 
now  of  Peri7groaa,Tryddyn,  Hold,  Flintabire* 
Wine  and  Spirit  Merchant.  Bird,  Off.  Aas.; 
MUu0  &  Co.,  Tanpla;  IngUky,  Mold. 
March  8. 

Limbert,  Geoive,  Boroughbridge^  York,  Shop- 
keeper. Yimng^  Off.  Aaa. ;  mUUmwn  ft 
Co.,  Gray'a  Inn;  BUnt^utrd  A,  Co.,  York. 
March  12. 

Lopea«  Melcbor,  late  of  Fencbureb  Street,  after- 
warda  of  New  London  Street,  and  now  of 
Crotcbed  Friara,  Wine  Marehaot  and  Com- 
miasion  Agent.  Tttrfuoad,  Off.  Aaa.;  Bax«a- 
dale  k  Co.,  Great  Wincheater  Street.  March  1. 

Lobboek,  Thomaa  Eatoe,  Botoherball  Lane,  New 
gate  Street*  Licenced  Victoaller.  Follett,  Off. 
Aaa;  Hendentm,  Manaell  Street,  Goodmao'a 
Fields.    March  15. 

Lomley,  laaac,  White  Horae  Public  Hoase,  Com* 
wall  Road,  Surrey,  Victualler.  Tarqumud,  Off. 
Aas.;  Pamell  &  Co.,  New  Broad  Street. 
Feb.  20. 

Mallaliao,  Jamaa,  fonnarly  of  High  Stile,  within 
Saddlewortb,  York.  Woollen  Manufacturer. 
Hob9on,OS.  Aaa.;  RiekardiU  Co.,  29,  Lin- 
coin's  Lin  Fielda;  Bueklty,  Aahton*ander- 
Lyne.    Feb.  23. 

MewB,  John,  Langley  Place,  Commercial  Road 
East,  Hard  Confectioner.  Edwardi,  Off.  Aaa.; 
Todd,  6,  Thaviea  Inn,  Holborn.    March  22. 

Miller,  Thomaa,  LiTcrpool,  Hosier  and  Draper. 
Pott,  Off.  Aaa.  ;  Abbott,  10,  Charlotte 
Street,  Bedford  Square ;  Bennett,  Manchester. 
March  12. 

Montefiore,  Jacob,  and  Joseph  Barrow  Montefiore, 
lute  of  George  Street,  Mansion  Honae,  and  re* 
cently  of  Nicholaa  Lane,  Merchants  and  Co- 
partners. FWicM,  Off.  Aaa.;  iAiAunt,  Cheap- 
side.    March  8. 

Mottram,  Charlea  Moore.  Friday  Street,  Cheapide, 
Warehouseman.  Whitmore,  Off.  Ass.;  Sale 
Sc  Co.,  Manchester;  Reed  U  Co.,  Friday 
Street.    March  5.    . 

Murray,  Peter,  Thomu  Street,  Manchester, 
Trarellinff  Draper.  Pott,  Off.  Asa. ;  Reed  & 
Co.,  Friday  Street;  Sale  &  Co.,  Fountain 
Sueet.  Manchester.    March  1 . 

Pad  don,  Robert,  Hartlepool,  Durham,  Chemist, 
Druggist*  Common  Brewer,  and  Spirit  Mar* 
chant.  WMmf,  Off.  Aaa. ;  Wilton,  Hartle- 
pool ;  MeggiMon  &  Co.,  3,  King's  Road,  Bed- 
ford Row.    Feb.  27. 

Payne.  John  Douglaaa,  and  Lydia  Rushton,  Bir- 
mingham, Warwick,  Fnrriera  and  Milliners. 
Valpy,  Off.  Aas.;    LUnfd^   36,  Milk    Street, 


Cba^ialde;  Gnffiiht,  Watarioo  Street,  Bir* 
misgbam.    JUarch  8. 

Pamiy,  Robert,  Cockamouth,  Cuaabarland,  Mercer 
and  Drapar.  Wakloy,  Off.  Aaa.;  IKaagk, 
Coakarmoatb;  Stmbbe,  15,  FomiTal'a  Inn, 
Loudon.    Feb.  13. 

Petrie,  John  Carr,  Bedlington,  Dnibam,  Miller  and 
Grocer.  Baker,  Off.  Asa.;  LawfUttar,  Staple 
Lin ;  CkoUon,  Morpeth.    Feb.  20. 

Pott,  WillUm,  Macdasfiald.  Cheater,  Silk  Throw- 
ater.  Stamma^,  Off.  Aaa. ;  Abbott,  Charlotte 
Straat ;  Bennett^  PtinaePa  Street,  Manchester. 
March  12. 

Baiuay,  Mary,  and  Ralph  Ramaay,  Papef 
Manufacturers,  Scotewood,  Northumberland. 
WakU9,  Off.  Aaa. ;  lawi  k  Co.,  Newcaatle- 
npon-Tvne;  L«id6iC»rr,  Staple  Inn.   Maroh  19* 

Raidday,  Jamea  Joaeph^  Little  Creaton,  Nor- 
thampton, Innkeeper.  Jehuon,  Off*  Aas.; 
Weller,  King'a  Road,  Bedford  Row;  Pell, 
Northampton.    March  5. 

Radout,  John,  Barly,  Ringwood,  Southampton, 
Woollen  Draper.  TWfaand,  Off  Aae. ;  Hohna 
&  Co.,  New  Inn ;  Davy,  Ringwood.  Match  19. 

Rogera,  Ebeneser,  Newport,  Monmouth,  Fire  Brick 
Maaaftetnrer  and  Merchant.  Ktfnauon,  Off. 
Aaa.;  A' Beckett  A  Co.,  Golden  Square; 
Hope,  Newport.    Maith  22. 

Rowley,  William  George,  late  of  Doror  Road, 
Sottthwark,  Surrey,  and  late  of  6,  Felix  Ter- 
race, Liverpool  Road,  Wine  Merchant,  and 
now  of  6,  High  Street,  Deptford,  Kent.  Gra* 
ham^  Off.  Aas.;  BacAofian,  Baaingball  Street. 
Feb.  20. 

Savill,  Charlea,  Romford,  Eaaex,  Grocer  and 
Cheeaemonger.  FeUeU,  Off.  Aaa.;  Hind- 
manh  &  Co.,  Jewin  Creacent.    Maroh  15. 

Scholefield,  Joseph,  99,  Cheapside,  London,  Cutler. 
Beleker,  Off.  Aas. ;  Skidd  &  Co.,  Queen  Street, 
Cheapside.    March  12. 

Scott,  William,  19,  Regent  Street,  Middlesex, 
Wine  Merchant.  LaeUif^tm.Off.Ass.;  Clarke, 
Georse  Street,  Mansion  House.    Feb.  27. 

Shillito,  Ihomaa,  Leeds,  Chemist.  Feame,  Off. 
Aaa. ;  Tfbod,  Leeds.    March  22. 

South,  William,  Ute  of  6,  King  Street,  St.  Gilea-in- 
tbe-Fielda,  but  now  of  399,  Strand,  Printer  and 
Sutioner.  WJutmore,  Off.  Aaa.;  Webber,  3, 
Caroline  Street,  Bedford  Square.    Marab  12. 

Smith,  William,  Nottingham,  Small  Wareman. 
BittUtten^  Off.  Aaa. ;  Omtley,  Nottingham ; 
Wrotteram  &  Co.,  Bennet'a  mil,  Birmingham. 
Maroh  12. 

Sparke,  Algernon,  28,  Jewin  Creacent,  Jewin 
Street,  Wine  jand  Spirit  Merchant.  J*tknton, 
Off.  Aaa.;  C^^m,  Cook'a  Court,  Lincoln's 
Inn.    March  12. 

Staplea,  Charlotte,  Southampton,  Milliner.  Wkit* 
moroj  Off.  Asa.;  Hieb&Co.,  Bartlett'a Build- 
iuga,  Holborn ;  CUment  U  Co.,  Southampton. 
March  19. 

Storey,  Charlea  AUanby*  J<eeda,  York,  Corn  and 
Flour  Merchant.  Freeman,  Off.  Ass,;  Sum- 
aiart.  Princes  Street,  Leioeater  Square;  Ray, 
Leeds.    Maroh  12. 

Sturterant,  Richard  Lawrence,  Church  Street,  Beth- 
nail  Green.  Middlesex,  Soap  Manufacturer. 
AUmgtr,  Off,  Aas. ;  Watwn  &  Co.,  12,  Bouverie 
Street,  Fleet  Street.    Feb.  20. 

Tarrer,  James,  DaTentry,  Northampton,  Iron- 
founder,  Ironmonger,  and  Licensed  Victualler. 
Edwardt,  Off.  Ass.;  AddU  &  Co.,  10,  Great 
Queen  Street,  Westminster.    March  5. 

Taylor,  .Henry,  Bilaton,  Stafford,  Victualler. 
Ckrittie,  Off.  Aaa.;  Manby  &  Co.,  Wolrer- 
hamptoo.    Maroh  5. 
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J«mM,  Fenton  Park,  Stok«-«pon-Tient, 

Stafford,  and  George  lltomaon,  of  thm  Mine 

place.  Iron  Maamfaoturer.    ChtUti^  Off.  Aas.; 

Samllwwidt  Admaaton ;    Wrottnum  k  Co^  Bir- 

mingbaai.   March  8. 
Tuck,  Edmund,  70,  Haymarket,  Middleaex,  Silver* 

amitb.      Turqiund,  Off.  Aaa.j    JUowa,  New 

Bridge  Street.    March  &. 
Wade,  Jamea,  lale  of  Ljttletoa  Paper  Milla,  near 

ETeaham,  Worceater,  but  now  of  163,  Broad 

Street.  Birming^uun,  Paper  Maker.    BHtlmton, 

Off.  Aaa.;  Molttnm  &  Co.,  Bennett'a  Hill, 

Birmingham.    March  15. 
Walkington,  Joaeph»  now  or  late  of  Chaple  Town, 

Leeda,  Joiner.    Htpe,  Off.  Aaa.;  Biaekburn, 

Leeda.    March  15. 
Ward,  William  Pago,  Lirerpool,  Grocer.    Turner, 

OfL  Aas.;  Holm  &(  Co.,  New  Inn;  Btdbr, 

46,  Castle  Street,  Lirerpool.    March  19. 
Watkinaoa,  Jamea,otherwiae  Janes  Banka  Watkin- 

son,  Maghull,  Lancaster,  Saddler.     Morgan, 

Off.  Asa.;    Vinetni  &  Co.,  Temple;  Bradaer 

&   Co.,    95,  North  John  Street,  lirerpool. 

Mareh  1. 
Western,     Tbomaa,     Bmahford     MiUa,    Devon, 

Malater,  Miller,  and   Brewer.    Hertasj,  Off. 

Asa.,  Stogdcn,  Exeter;  HtddM  &  Co.,  Lime 

Street.     Feb.  90. 
Wilkinson,  Tbomaa,  King  Street,  Holbom,  Boot 

and  Shoemaker.     Penndlt  Off.  Ass.;    Heath, 

Graeecburch  Street.    March  8. 
Wilkinson,  George,  and  Joaeph  Wilkinson,  Bishop 

Auckland,    Durham,  Cnrriera.     Bafcw,  Off. 

Ass. ;  Bell  &  Co.,  Bow  Church  Yard ;  Sejf- 

mour ,  Newcaatle-upon*Tjne^    March  99. 
Wood,  George  Ingram,  Northumberland,  Banker. 

WakUy,  Off.  Aaa.;   ViOioUs  Ac  Co.,  Bedford 

Row ;  KtHt,  Newcaatie-upon-Tyne.  Mareh  19, 


PRICES  OF  STOCKS. 


Tuesday  f  Mareh  96<^  1844. 

3  per  Cent.  Conaola  Aanuitiea  •  98)  a  9  a  8{  a  2 
3  per  Cent.  Annuities,  1796  ••••..  9?} 
New  d|  per  Cent.  Annuities  ....  109|  a  ( 
Annuities  for  30  years,  expire  1880  •  •  •  91{| 
India  Bonds,  5^  per  Cent,  under  lOOOI.  86<.  pm. 
Bank  Stock  for  opening,  19th  April  .  .  900  a  | 
3  per  Cent.  Console  for  Acct.,  J  2th  April  .  .  98{ 
India  Stock  for  Acct.,  11th  April  .  •  •  999  a  3 
Exchequer  Billa,  1000<.  lid    .    .     70i.a68f.pm. 

Do.  6001.    „      •    •      68e.a70s.pm. 

Do.  small    „      •    .     7Qi.a68t.pm. 


THE  EDITOR^S  LETTER  BOX. 

Our  Bubscriben  will  observe  that  the  pre- 
sent number  includes  the  praCesaional  lists 
which  we  have  been  accustomed  to  give 
monthly,  extracted  from  the  Lcmdtm  Gazette 
and  other  sources.  We  shall,  on  the  first 
Saturday  in  each  month  giyc  a  new  list,  which 
has  been  suggested— that  of  dividends  dedared. 
The  other  matter  usually  comprised  in  the 
supplements  (now  discontinued)  win  be  mcor- 
pivated  into  the  weekly  numbers,  and  the  price 


of  the  last  number  of  each  monili,  inatead  of  U. 
win  be  Sd.  only. 

The  change  which  we  have  effected  by 
stamping  and  enlarging  ike  work  enables  the 
publisher  to  supply  it  by  various  modes.  Ist, 
by  delivery  in  town  as  heretofore;  2d,  by 
post;  3d,  in  bookseller's  parcels,  with  the 
other  weekly  periodicals;  and  4th,  in  monthly 
parts:  the  latter  mode  being  preferred  by  a 
considerable  class  in  consequence  of  its  perma- 
nent value  as  a  book  of  reference.  Hus  we 
are  enabled  to  accommodate  all  our  firiends. 

We  have  not  lost  sight  of  the  important  sub- 
ject of  the  repeal  of  the  annnal  certificate  duty, 
"  We  bide  our  time."  From  the  best  iuforxiia- 
tion  we  can  collect,  there  seems  at  present  no 
prospect  of  success  until  a  general  revision 
takes  place  of  the  stamp  duties.  An  indication 
has  recently  been  made  of  a  change  relating  to 
the  probate  of  wills  of  real  estate.  This  occa- 
sion should  not  be  neglected,  but  it  will  he 
under  a  general  measure  that  an  appeal  may 
probably  be  made  with  success. 

The  last  edition  of  Blackstooe's  Commefita- 
ries,  and  Whishaw's  Law  Dictionary,  appear  to 
be  the  proper  books  which  our  young  corres- 
pondent  requires. 

We  think  the  service  of  clerkship  of  D.  R  S. 
will  be  reckoned  from  the  day  of  the  execution  of 
the  assignment  by  him  and  his  new  master, 
provided  he  actually  served  from  that  time. 

"  An  anidous  Inquirer"  should  read  Danid 
or  Smith's  Chancery  Ptmctice  with  the  new 
orders. 

Mr.  Bichards's  useful  ''  Book  of  Costs*" 
shall  be  noticed  at  an  early  opportunity. 

B.  A.  R.  is  informed  that  he  cannot  keep  his 
Terms  at  an  Inn  of  Court  whilst  under  Articles 
of  Clerkship,  nor  whilst  practising  as  an 
Attorney. 

We  concur  in  the  objection  of  *'  a  Sub- 
scriber  and  Practitioner'*  to  the  advertisement 
he  mentions. 

The  letters  of  H.;  a  young  Pkmctitioner : 
and  an  old  Subscriber,  shall  receive  eariy  at- 


We  shall  be  glad  of  the  opinion  of  some  of 
our  friendly  Correspondents  on  a  suggestion 
we  have  received  for  commencing  a  New  Seriet 
with  our  next  Volume  in  May,  after  the  man- 
ner of  other  long  evtabliahed  Periodicals  and 
Law  Reports.  To  new  Subscribers  it  would, 
no  doubt,  be  pgeferable  to  b^gia  d^  mvo,  but 
what  say  our  "  eariy  readenl** 


^t  Etgal  ®ib0etliet. 


SATURDAY,  APRIL  6,  1844. 


— — **  Qaod  magis  ad  nos 

Pertinet,  et  neadze  malum  eat^  agitamua* 


THE  PROGRESS  OF  LAW  ' 
REFORM. 

At  the  beginning  of  the  session  of  par- 
liament we  noticed  that  the  Queen's 
Speech  did  not  contain  the  usual  announce- 
ment that  measures  for  the  improvement 
of  the  administration  of  the  law  would  be 
forthwith  pfoceeded  with.  It  has  by  some 
been  considered  a  good  political  maxim, 
that  if  jou  wish  to  do  a  thing,  you  should 
not  say  that  you  will  do  it,  but  do  its  and 
on  the  other  hand,  we  presume  it  will 
follow,  that  if  you  do  not  wish  to  do  it,  the 
moat  advisable  \Auk  is  to  say  that  you  will 
do  it,  and  do  it  not. 

Whether  this  is  perfectly  consistent  with 
strict  morality,  we  will  not  now  consider, 
and  whether  it  is  a  sound  rule  in  politics 
fiome  may  doubt;  but  that  it  is  quite  in  ac- 
cordance with  the  practice  of  statesmen  we 
think  none  will  dispute-  And  we  need  go  no 
farther  for  an  illustration  of  it,  than  the 
present  session  (^parliament  and  the  last. 
In  ^e  last  session,  everything  was  pro- 
mised, but  nothing  peribrmed;  in  the 
present  session,  it  would  seem  that  nothing 
ia  promised,  bat  everything  is  to  be  per- 
formed. And  certainly  if  we  are  lo  form 
our  judgment  of  what  is  to  be  done  after 
Easter,  by  what  has  been  done  before  it, 
this  session  will  be  the  most  important  one 
that  has,  perhaps  ever  taken  place. 

In  the  first  place,  a  Local  Courts  Bill 
has  been  introduced;  not  as  in  the  last 
session  of  parliament,  to  be  talked  about, 
and  apparently  to  gain  time,  (for  we 
cannot  brieve  that  the  bill  of  the  last 
session  #as  ever  introduced  with  any  other 
olgectj  but  to  be  passed.    In  another  part 
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of  the  present  number  we  have  given  some 
further  information  respecting  this  im- 
portant measure.  We  shall,  from  time  to 
time,  minutely  examine  its  details ;  and 
we  exhort  all  our  readers  to  do  the  same. 
This  bill  has  been  introduced,  and  stands 
for  a  second  reading  on  Monday,  the  15th 
of  April,  the  first  day  the  House  of  Com- 
mons meets  after  the  recess. 

Then  comes  the  Ecclesiastical  Courts 
Bin,  which  is  also  introduced  avowedly 
by  the  Lord  Chancellor, — ^not  in  the  best 
shape,  not  in  the  form  in  which  he  would 
wish  it  to  stand,  but  in  sudi  a  shape  as, 
having  reference  to  the  objections  which 
defeated  it  last  year,  might  enable  the 
government  to  carry  it  in  this :  and  here 
we  must  in  fairness  admit,  that  the 
amended  Ecclesiastical  BHl  is  not  so  in* 
consistent  in  principle  with  the  new  Load 
Courts  Bill  as  the  original  bill  was,  inasmuch 
as  by  the  present  biU  the  diocesan  conrta 
are  preserved.  Tliis  bill  has  already 
passed  the  House  of  Lords. 

But  next,  we  have  the  proposition  of  a 
new  criminal  code:  not  indeed  by  the 
Lord  Chancellor,  but  by  Lord  Brougham, 
apparently  with  his  sanction  and  sup* 
port.  It  is  obvious  indeed  that  although 
Lord  Brougham  is  not  in  the  government, 
his  spirit  pervades  and  mflueaces  it  This 
code  does  not  contain  any  origmal  matter, 
but  consists  of  the  proposed  enactments 
contained  in  the  seven  reports  of  the  cri* 
minal  law  commissioners,  being  a  series 
of  propositions  on  that  branch  of  the  law 
dividea  into  chapters  and  articles,  and 
omitting  all  rules  as  to  procedure,  which 
are  to  be  enacted  separately,  afber  the 
fashion  of  the  criminal  onie  of  FrancOt 
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We  presume  that  the  new  code  will 
become  law  in  the  present  session. 

Next  we  have  the  important  bill  of 
Lord  Brougham  as  to  the  appellate  juris- 
diction of  the  privy  council,  and  here,  as 
it  appears  to  us,  his  lordship  has  been  some- 
what hardly  used  by  some  of  our  political 
contemporaries.  Certainly  the  bill  has 
not  been  introduced  in  the  most  happy 
shape  or  manner,  but  it  appears  to  be  in- 
tended to  remedy  two  blots  in  the  admi- 
nistration of  justice,  which  have  been  long 
felt  and  pointed  out— tlie  want  of  a  fixed 
head  of  the  judicial  committee  of  the  privy 
council,  and  the  present  mode  of  procur- 
ing a  divorce  a  viticulo  fnatrimonii.  We 
certainly  shall  not  be  accused  of  any  un* 
due  partiality  to  the  reforms  of  Lord 
Brougham,  but  in  this  bill,  it  seems  to  us 
that  he  has  not  met  with  a  fair  considera- 
tion. We  hope,  therefore,  that  on  its  re- 
appearance the  measure  will  be  discussed 
according  to  its  merits,  and  not  with  refer- 
ence to  mere  political  objects. 

Inferior  only  in  importance  to  these 
xneasures  are  the  Lord  Chancellor's  bill  on 
the  transfer  of  property,  which  does  not 
appear  to  us  to  gain  much  favour ; — Lord 
Worsley's  bill  for  the  inclosure  of  com- 
mons, to  which  we  shall  shortly  advert, 
and  which  is  a  useful  and  desirable  mea- 
sure ; — Mr.  Watson's  motion  on  the  Chan 
eery  compensations;  the  proceedings  of  the 
committee  on  gaming,  which  we  under 
stand  will  recommend  some  important 
alterations  in  the  law  in  this  respect,  and 
vkrious  other  bills,  the  particulars  of  which 
appear  in  our  list  of  parliamentary  pro- 
ceedings. 


society ;  and  that  it  also  ranks  among  iti 
members  many  distinguished  persons,  both 
in  and  out  of  parliament,  not  in  the  pro- 
fession. We  are  of  opinion,  therefore,  that 
this  society  is  likely  to  produce  modi 
benefit^  not  only  to  the  public,  but  to  the 
profession,  and  we  shall  be  glad  to  render 
it  any  assistance  in  our  power.  We  are 
not  yet  in  a  condition  to  state  the  names 
of  the  learned  persons  who  have  joined  it ; 
but  we  have  been  favoured  witli  a  paper 
which  has  been  read  at  two  of  the  meet- 
ings of  the  society,  and  which  briefly  ex- 
plains its  objects  and  intentions  : — 


SOCIETY 


FOR     PROMOTING     THB 
MBNT   OF  THE   LAW. 


AMEXD- 


«THE  SOCIETY  FOR  PROMOTING 
THE  AMENDMENT  OF  THE  LAW." 

Ws  have  been  for  some  time  aware  that 
a  society  has  been  in  the  course  of  forma- 
tion for  promoting  the  amendment  of  the 
law.  We  have  long  been  of  opinion  that 
an  institution  of  this  nature  might  be 
serviceable,  as  much  in  restraining  crude 
and  inconsiderate  changes,  as  in  forwarding 
useful  and  advisable  improvements.  We  are 
glad  to  hear,  therefore,  that  it  has  been 
commenced  under  most  favourable  aus- 
pices* We  understand  that  many  Heads 
of  the  Law,  Judges,  Masters  in  Chancery, 
Commissioners  of  Bankruptcy,  Queen's 
Counsel,  and  other  members  of  the  pro- 
fessioDf  eminent  for  their  rank  and  learn- 
ing, have  given  in  ^their  adhesion  to  the 


Durine  the  last  fourteen  years  rery  great 
changes  have  been  made  in  all  brandies  of  the 
law.  In  every  recent  session  of  narliamem 
some  important  acts  of  this  nature  nave  bees 
passed,  and  many  others  have  been  brought  m 
or  projected  i  and  there  is  a  very  gmenl 
opinion  that  considerable  further  alterations  are 
necessary,  and  it  cannot  be  doubted  that  they 
will  be  proposed. 

That  these  reforms  should  be  proceeded  with 
in  the  moat  cautious  spirit,  and  that  no  fuzther 
change  should  be  made  without  all  possiblf 
investigation,  will  not  be  disputed.  BAsny  of 
the  recent  alterations  in  the  law,  however  be- 
neficial in  intention,  have,  it  is  conceived,  bcoi 
carried  into  operation  in  a  defective  fonn. 
Public  attention  is  not  always  directed  totisem. 
and  they  frequently  rest  too  much  on  individoal 
responsibility  in  thdr  passaffe  throai^  patUa- 
ment.  On  the  other  han^  it  is  highly  ad- 
vantageous to  the  communitv,  that  proper 
reforms  should  be  proposed  ana  the  reasons  in 
support  of  them  be  brought  before  the  public : 
but  more  especially  before  the  members  of  both 
Houses  of  Parliament.  It  would  seem  also 
likely  to  prove  beneficial  if  some  public  bodr 
were  to  collect  all  accessible  information  on  the 
subject  of  Law  Reform. 

To  carry  out  these  objects  it  is  proposed  to 
establish  a  Society  to  be  called  "The  SodeCy 
for  Promoting  the  Amendment  of  the  Law.*' 

The  principal  objects  of  this  Society  would 
be: — 

1 .  To  assist  all  useful  reforms  in  the  Law. 

2.  To  collect  information  on  all  aubjects  con- 
nected with  Law  Reform. 

3.  To  undertake  a  communication  mfh  the 
proper  authorities  in  other  countries  on  these 
subjects. 

The  Society  to  consist,  (without  reference  to 
any  political  party,)  of  gentlemen  belonging 
more  especiall^r  to  the  following  claaaea : 

1.  Lawyers  in  actual  practice. 

3.  Lawyers  who  have  accepted  judidd  ftitn- 
ations,  or  who  have  retired  from  pndiDa. 

3.  Gentlemen  who  have  given  attention  to 
the  subject  of  jurisprudence,  and  who  are  dis- 
posed to  promote  the  objects  of  the  Sofiety. 

The  mode  in  which  the  objects  of  the  So- 
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ciety  are  to  be  carried  out  to  be  left  to  a  Com- 
mittee. 

It  is  sabmitted  tbat  this  Society  migbt  ma- 
terially assist  the  cause  of  Law  Reform,  and 
that  this  subject  is  as  capable  of  deriving  be- 
nefit from  an  Association  of  this  nature,  as  the 
many  other  departments  of  arts  and  science, 
which  hare  derived  benefit  from  established 
societies :  and  that  if  it  were  properly  supported 
it  would  supply  a  want  much  felt  by  legisla- 
tors, and  mignt  not  onlv  be  highly  useful,  but 
might  command  considerable  and  legitimate 
influence. 


SCANDAL  TO   A   STRANGBR* 


NOTES  ON  EQUITY. 

ABSENT    PARTY. 

Whbn  a  person,  who  ought  to  be  a 
party,  is  out  of  the  jurisdiction  of  the 
court,  that  fact  being  stated  in  the  bill 
and  admitted  by  the  defendants,  or  proved 
at  the  hearing,  is  in  most  cases  a  sufficient 
reason  for  not  bringing  him  before  the 
court ;  and  the  court  will  proceed  without 
him  against  the  other  parties  as  far  as  cir- 
cumstances will  permit.  Mitford,  Plead., 
164,  and  see  Smith  v.  The  Hibernian  Min- 
ing Companyy  I  Sch.  and  Lef.,  240 ;  and 
Lord  Eldon  has  said,  in  Cockbum  y. 
Thompeon,  16  Yes.  235,  "  The  strict  rule 
is»  that  all  persons  materially  interested  in 
the  subject  of  the  suit,  however  numerous, 
ought  to  be  parties,  that  there  may  be  a 
complete  decree  between  all  parties  having 
material  interests.  But  that  being  a  ge- 
neral rule  established  for  the  convenient 
administration  of  justice,  must  not  be  ad- 
hered  to  in  cases  to  which  consistently 
with  practical  convenience  it  is  incapable 
of  application." 

When,  however,  the  party  principally 
concerned  in  the  suit  is  absent,  the  court 
will  refuse  to  proceed  with  the  case. 
Browne  v.  Blunt,  2  Russ.  &  Myl.  38. 
Lydey.  Hale,  cit.  5  Bea.  195.  But  where 
a  class  of  persons  are  interested,  the  court 
will  determine  the  question  in  the  absence 
of  some  of  them.  Caldecott  v.  Caldecott, 
Cr.&Ph.  183. 

Three  cases  on  a  point  of  this  nature 
have  recently  come  before  Lord  Lang  dale, 
M.  R.,  who  has  held  that  a  decree  may  be 
made  in  the  absence  of  a  material  party* 
but  without  prejudice  to  his  rights  and 
interests.  His  lordship  thought  that  the 
obiection  was  not  in  the  nature  of  a  preli- 
mmary  objection,  and  that  he  roust  hear 
the  cause  and  see  what,  under  the  circum- 
stances, was  right,  just,  and  convenient  to 
do.    Willats  V.  Buslnf,  5  Bea.  193. 


Lord  Langdale  also  recently  held  tbat  a 
stranger  to  a  cause  could  not,  as  of  course, 
except  to  and  refer  a  pleading  alleged  to  be 
scandalous  as  to  him,  and  impertinent  as 
between  the  parties,  but  he  may  be  au- 
thorised so  to  do  upon  making  a  special 
application  to  thecourt.  The  circumstances 
were,  that  A.  R.  S.,  a  solicitor,  who  was 
not  a  party  to  the  cause,  conceiving  the 
plaintiff's  bill,  and  an  affidavit  in  support 
thereof,  to  be  scandalous  and  impertinent^ 
took  exceptions  in  writing  thereto,  which 
was  signed  by  counsel,  and  were  delivered 
to  the  plaintiffs  clerk  in  court.     His  lord- 
ship said,  "  There  is  but  little  authority 
on  the  subject,  but  from  the  terms  in  which 
Lord  Bacon's  order  is  expressed,  from  the 
dicta  of  Lord  Eldon,  expressed  in  a  manner 
to  show  that  he  had  considered  the  subject, 
and  from   the  apparent   necessity  of  the 
case,  there  being,  as  I  conceive,  no  other 
way  of  doing  effectual  justice  to  an  injured 
party,  it  would  seem  that  the  court  must 
have  jurisdiction  and  authority  to  expunge 
scandal  from  the  record,  at  the  instance  of  a 
person  who  may  not  be  a  party  to  the  cause. 
Effisctual  justice  to  a  person  aggrieved  by 
such  scandal  cannot  be  obtained  by  means 
of  an  action,  or  any  succession  of  actions ; 
whilst  the  record  remains  unaltered  there  is 
scandal,  a  perpetual  reproach  and  shame,  for 
which  no  just  damages  can  be  assigned,  no 
just  compensation  can  be  given,  and  which 
can  only  be  removed  by  the  authority  of  this 
court.  I  own  I  cannot  attribute  much  weight 
to  the  objection^  (which  the  court  could  oy 
its  own  order  so  easily  remove,)  that  a 
person  not  a  party  to  the  cause  has  no 
right  to  an  office  copy  of  the  bill.     And  I 
see  no  hardship  in  compelling  a  party  who 
has  introduced  into  the  record  constructive 
matter    amounting    to   scandal,  to  show 
that  it  is  material  to  the  purposes  of  justice. 
*     ♦     ♦     •     Upon  consideration,  1  think 
that  a  person  not  a  party  to  the  record 
cannot    adopt    this     proceeding    without 
special  leave ;  he  requires  the  assistance  of 
a  special  order  to  enable  him  to  prosecute 
the  reference  with  effect,  and  compel  the 
party  whom  he  accuses  of  scandal  to  prove 
the  materiality  of  the  allegations  so  cha- 
racterised, and  I  think  that  the  order  now 
in  question  ought  to  be  discliarged,  on  the 
ground  of  its  having  been  obtained  ex- 
parte."      Williams  v.   Douglas^    5  Bea. 
82. 
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Common  horn  Ptaetice, 


COMMON  LAW  PRACTICE. 

lY.   PLBAS   AND   PLSADINGS. 

1.  TimefarpUadiMgingtneraL — Dwm 
V.  HodsoH,  3  JDawL  N.  S.  206. 

Thoagh  a  rule  to  plead  may  be  entered 
at  any  time  after  the  delivery,  or  filing  and 
notice  of  declaration,  yet  such  rule  must  be 
given  before  the  plaintiff  can  regularly 
Mgn  judgment  for  want  of  a  plea,  (Tidd, 
If,  P.  232) ;  and  the  time  for  pleading  is 
reckoned  from  the  time  of  giving  the  rule, 
and  not  from  the  filing  or  delivery  of  the 
declaration.  Therefore,  in  Dunn  v.  Hod- 
ionf  where  the  declaration  was  delivered 
on  the  5th  of  June,  indorsed  "  Plea  in  four 
days  or  judgment,'*  but  the  four  day  rule 
to  plead  was  not  given  till  the  6th  of 
June*  it  was  held  that  the  defendant  had 
the  whole  of  the  10th  of  June  to  plead,  and 
consequently,  that  judgment  signed  09i 
that  day  was  irregular. 

2f  Time  for  ^pleading  after  changing 
the  venue,  NicholU  v.  Stockbridge^  4 
M.  Sf  G.  456. 
If  the  venue  be  changed  from  one  county 
to  another,  in  each  of  which  the  time  for 
pleading  is  the  same^  the  defendant  is 
bound  to  deliver  his  plea  as  soon  as  if  the 
original  venue  remained ;  but  it  was  held 
in  Nickolh  v.  Stockbridge  that  if  the 
venue  be  changed  from  London  or  Middle- 
sex, in  which  the  time  for  pleading  is  four 
days,  to  a  county  in  which  a  defendant, 
when  an  action  is  brought  there,  has  eight 
days  to  [^ead,  the  effect  of  the  rule  for 
changing  it  is  to  invest  the  action  with  all 
the  incidents  which  would  have  attached, 
had  it  originally  been  brought  in  tlie  county 
to  which  it  has  been  removed.  In  the 
latter  case,  therefore,  the  defendant  will 
have  eight  days  to  plead  from  the  date  of 
the  first  rule  to  plead,  and  a  judgment  signed 
before  that  time  will  be  set  aside  for  irre- 
gularity.   See  also  Tidd^  9t/i  ed,  46a 

8.  Confutation  of  time  when  Christmas  or 
Easter  holidays  intervene. —  Wilkes  v. 
Perhs,  6  So.  U.S.  42;   Harrison  v. 
Tait,  4  Bing.  N.C.  443. 
By  the  8th  general  rule  of  H,  2  W.  4, 
it  is  ordered,  Uiat  "  in  all  cases  in  which 
any  particular  number  of  days,  not  ex- 
pressed to  be  clear  daysy  is  prescribed  by 
the  rules  or  practice  of  the  courts,   the 
same  shall  be  reckoned  exclusively  of  the 
first  day  and  inclusively  of  the  last  day, 
unless  the  last  day  shall  happen  Xofall  on 
a  Sunday,  Christmas  day,  Good  Friday,  or 


a  day  appointed  for  a  fast,  ori 

in  which  case  the  time  shall  be  reckoned 

exclusively  of  that  day  also.'* 

By  the  general  rule  of  £.  2»  W.  4,  it  is 
further  ordered  that  <<  the  daya  between  At 
nursdaynext  h^e^emdtke  Wedsseadsy 
neactafier  Eaaterdayy  shall  not  be  recibimd 
or  included  in  any  rules  or  noCieea  or  odier 
proceedings,  except  notices  of  trial  and  no- 
tices of  inquiry,  in  any  of  the  courts  of  law 
at  Westminster ;  and  s.  3  of  the  statute  3  & 
4  W.  4,  c.  42^  (law  amendment  act,)  en- 
acts that  none  of  the  several  days  men- 
tioned in  the  stat.  of  5  &  6  £d  6»  c.  3,  shall 
be  observed  or  kept  in  those  courts,  or  the 
ofiices  belonging  thereto,  ^'except  Sundays, 
Christinas  day^  and  the  three  following 
days,  and  Monday  and  Tuesday  in  Easter 
week."     By  a  subseqiient  general  rak^ 
however,  (H.  6  W.,)  it  is  ordered  that  m 
the  several  offices  belonging  to  the  said 
courts.  Good  Friday  and  Easter  eve,  and 
such  of  the  B\e  days  following  as  may  not 
fall  in  term  time,  (but  not  otherwise,}  the 
birthday  of  the  king  and  queen,  the  day  of 
the  king's  accession,  Whit   Monday  and 
Whit  Tuesday,  shall  be  kept  and  observed^ 
in  addition  to  those  excepted  in  tbe  law 
amendment    act.      These    sevend    pro- 
visions have  been  here  collected  with  a  view 
of  distinctly  placing  before  the  reader,  the 
grounds  of  the  difference  which  exnts  in 
the    computation    of  time    for   pleading 
during  the  Christmas  and  Easter  holtdajs^ 
upon  which  some  doubt  and  uncertainty 
have  existed. 

Now,  as  regards  the  Christmas  hoUdays, 
it  will  be  observed  that  although  Christ- 
mas day,  and  the  three  following  days  are 
declared  to  be  holidays  by  the  statute 
3  &  4  W.  4,  c.  42,  yet  Christmas  day 
is  only  excluded  from  the  computation 
of  time  by  the  rule  cf^  H.  2,  W.  4,  when 
the  last  day  happens  to  fall  on  that  festival, 
and  that  no  mention  whatever  is  made  <rf 
Christmas  in  the  rule  of  E.  2  W.  4,  or  in 
that  of  H.  6,  W.  4.  If  therefore  the  time 
for  pleading  should  expire  either  during^ 
or  at  the  close  of  the  Christmas  holidays^ 
the  defendant  must  deliver  his  plea  at  some 
time  before  the  reopening  of  the  offices, 
and  on  failing  to  do  so  the  plaintiff  may 
sign  judgment^  (  Wilkes  v.  Perks.^  In  a 
town  cause,  however,  where  the  aedara- 
tion  had  been  filed,  and  the  defendant 
served  on  Dec.  24,  (Christmas  eve,)  with 
a  notice  to  plead  in  rour  days,  too  late  for 
the  defendant  to  obtain  the  dedaratioD 
from  the  office  in  time  to  plead,  judgment 
signed  on  the  morning  of  the  29th  was 
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held  t0  be  to»  eooa.  (6  &.  42fi»  Wheeler 
V.  Qreeni ;  aad  ia  such  case  the  defend- 
ani  would  probably  be  eatitled  to  four 
days»  reckoned  as  U8ual»  from  the  opeDiDg 
of  the  offices.  If  the  time  for  pleading 
expire  at  any  time  after  the  close  of  the 
Christmas  holidays,  then  the  defendant 
most  (except  perhaps  under  circumstances 
similar  to  those  in  Wheeler  v.  Green)  de- 
liver his  plea  within  the  time  ordered,  ac- 
cording to  the  usual  practice,  under  the 
rale  of  H.  9,  W.  4. 

With  regard  io  the  holiday t  at  Easier^ 
tbe  practice  stands  on  quite  a  different 
fooling,  as  those  holidays  (i.e.,  between 
the  Thursday  next  before  and  the  Wednes- 
day next  afler  Easter  day)  are  expressly 
excluded  from  the  computation  of  time  by 
the  rule  of  £.2,  W,4,  (Harrison  v.Tait.) 

4.    Further  time 'to  Plead.-^Grant  v. 
BidUfy6Scott,S.S.  177. 

This  was  an  action  by  a  common  informer 
against  a  coal  vender,  to  recover  penalties 
incurred  by  him  under  the  Act  1  &  2  W. 
4,  c.  Ixxvi^  s.  5,  (regulating  the  sale  of 
coals  in  London  and  Westminster,  and 
other  adjacent  counties,)  for  not  inserting 
in  the  fitter's  certificate  the  usual  names  ol 
the  several  collieries,  out  of  which  certain 
coals  vended  and  delivered  by  him  for  the 
port  of  London  had  been  wrought  and 
gotten ;  and  the  defendant  at  the  latter  end 
of  Hilary  Term  applied  for  a  rule  to  stay 
proceedmgs,  or  for  time  to  plead  until  tlie 
first  day  of  next  term,  upon  affidavits  stating 
tbat  the  plaintiff  had  commenced  several 
other  actions  in  which  he  claimed  penalties 
to  the  amount  of  21,500/.,  and  that  it  was 
intended  to  bring  a  bill  into  parliament 
to  stay  proceedings  in  all  sucli  actions, 
to  which  it  was  believed  that  there  would 
be  no  opposition.  The  rule  was  refused, 
because  (per  Tindal,  C  J.)  "  the  Court 
could  not  speculate  upon  what  the  legisla- 
ture may  think  fit  to  do  ;"*  and  (per  Ers^ 
Atne,  J.)  in  the  only  analogous  case — that 
of  staying  proceedings  to  give  the  defend- 
aot  time  to  pay  debt  and  costs—"  it  was 
now  clearly  settled  that  this  cannot  be 
done  without  the  consent  of  the  plaintiff;" 
*'and  the  judges  all  think  that  time  to 
plead  ought  to  be  given  only  when  there 
IS  some  real  difficulty  in  framing  the  de- 
fence." 

5.    Signmg  PleoM — Stevens  v.  AngelU 

d.  Dawl.  N.  S.  150. 
Pleadings  improperly  concluded  with  a 


Tertficatian»  need  not  be  signed  by  ceun- 
sel ;  (Thompson  v.  Nickdas^  10  M.  ^  W. 
3«>0,  2  DowL  N.  S.  226;)  but  all  special 
pleas  containing  new  matter,  though  impro* 
perly  concluded  to  the  country  most;  for  the, 
proper  mode  of  ascertaining  the  necessity 
of  such  signature  is  to  look  to  the  sub- 
stance of  the  plea,  and  not  to  its  conclu- 
sion. Theiefore,  where  to  a  declaration  in 
assumpsit,  containiiq^  two  counts^-— KMte  on 
a  bill  of  exchange^  the  other  on  an  account 
stated,-.-the  defendant  pleaded  to  the  first 
count  a  special  plea^  averring  new  nutttar 
and  concluding  to  the  country,  and  to  the  last 
non-assumpsit;  it  was  held  in  the  Bail 
Court  by  Coleridge^  J^  upon  the  princii^ 
of  Thompson  v.  NicholaSy  that  the  first  plea 
required  counsePs  signature,  for  the  general 
rule,  H.  T.  2,  W.  4,  s.  107,»»  which  pro- 
vides,  that  "  it  shall  not  be  necessary  that 
any  pleadings  which  conclude  to  the  coun- 
try be  sign^  by  counsel/'  relates  only  to 
pleadings  properly  concluding  to  the  coun- 
try. By  this  case  also  the  mode  in  which 
the  want  of  the  signature  might  under  the 
circumstances  be  objected  to,  was  decided* 
The  general  rule  is,  that  if  a  plea  which 
ought  to  be  signed,  be  delivered  or  filed 
without  counsels  hand,  the  plaintiff  may 
sign  judgment  as  if  no  plea  had  been 
pleaded.  {Tidd,  N.  P.  410.)  In  the  present 
instance,  the  plaintiff  signed  judgment 
upon  both  counts  of  the  declaration,  and  it 
was  contended  that  the  informal  conclusion 
to  the  Jirst  plea  (pleaded,  it  will  be  re- 
membered, to  the  first  count  only,)  was 
only  ground  of  special  demurrer ;  and  that 
if  judgment  might  be  signed,  it  had  here 
been  signed  for  too  much,  inasmuch  as 
the  last  plea  was  well  pleaded,  and  did  not 
by  itself  require  signature,  and  afforded 
an  answer  to  the  count  on  the  account 
stated.  The  learned  judge,  however,  upon 
the  authority  of  Shield  v.  Quick,  S  M.  ^ 
W.  289,  and  Macher  v.  Billing,  3  Dowi. 
246,  and  after  conferring  with  Pattison,  J., 
held  that  the  judgment  was  rightly  signed, 
for  the  two  pleas  constituted  one  whole, 
and  the  signature  ufhen  duly  affixed  in  fact 
affects  the  whole,  so  the  want  of  it  affected 
the  whole. 


^ThebillpaaBedey.c.2. 


b  This  rule  seems  to  have  been  made  in 
order  to  dispense  with  the  necessity  of  oh- 
taininfi^  the  signature  of  a  Serjeant  to  certain 
pleadings  conduding  to  the  country,  which 
tormeriy,  though  not  containing  new  matter, 
required  it  when  pleaded  in  the  Common  Pleas. 
Seeli(2(^N.P.,410,411. 
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6.  Pleading  double. — PhillipsonY.  Tern* 
pest,  3  Dawl.,  N.  S.  209* 

A  scire  facias  is  for  some  purposes  con- 
sidered  as  a  new  action  (see  Tidd,  9tli 
Ed.  453) ;  and  in  Pkillipson  v.  Tempettf 
Wightman^J,  (sitting  in  the  Bail  Court)  held 
that  it  was  an  **  action  or  suit'*  within  the 
statute  4  Anne,  c.  16,  s.  4,  (enabling  a 
defendant  or  tenant  in  any  action  or  svit, 
or  any  plaintiff  in  replevin,  in  any  court  of 
record,  with  leave  of  the  court,  to  plead 
^'as  many  matters  thereto  as  he  shall  think 
necessary  for  his  defence,*')  and  conse- 
quently allowed  a  defendant  to  plead  to 
a  scire  facias  brought  against  him  as 
member  of  a  trading  company, — Ist,  a 
denial  that  he  was  member ;  Sndly,  pay- 
ment. 

7.  Adding  Pleas. — Rule  for,  how  to  he 
granted.  Smith  v.  Ooldsworthif,  2 
Q.  B.,  717. 

The  Court  of  Queen's  Bench,  in  the 
case  just  cited,  after  consulting  the  other 
judges,  held,  that  a  rule  to  add  to  pleas 
already  allowed  under  a  judge's  order  and 
a  rule  to  plead  thereupon,  may  be  granted 
upon  affidavits  stating  as  much  of  the 
pleadings  as  is  requisite  for  the  information 
of  the  court,  without  reading  the  judge's 
order  and  former  rule,  if  it  does  not  ap- 
pear that  the  effect  of  granting  a  second 
rule  would  be  to  reverse  the  judge's  order. 

y.   £XBCUTION. 

What  arrest  constitutes  satisfaction. — 
Merchant  v.  Frankis,  S  Q.  B.  I. 

Af^er  a  defendant  has  been  taken  in 
execution  under  a  regular  capias  ad  sa» 
iis/aciendum,  and  been  discharged  by 
the  plain tiiTs  consent,  the  latter  cannot 
resort  to  the  judgment  again,  or  take  or 
charge  the  defendant's  person  in  execution, 
(Tidd,  9M  Ed.  1030) :  but  an  arrest  under 
an  irregular  writ  is  no  satisfaction,  and  a 
defendant  who  has  been  arrested  under 
auch  a  writ,  and  who  afterwards  obtains 
liis  discharge  out  of  custody  by  reason  of 
the  irregularity,  may  be  taken  again  upon 
a  regular  writ  issued  upon  the  same  judg- 
ment, (Merchant  v.  Frankis),  for  (per 
Denman,  10  A.  SfE.  227),  he  cannot  relieve 
himself  from  an  arrest  which  is  irregular, 
and  then  set  up  the  same  arrest,  as  a  bar 
to  a  subsequent  execution. 

THE  GOVERNMENT  COUNTY  COURT 
BILL. 
Ths  government  county  court  bill  has  just 
been  printed.  It  occupies  forty-two  folio  pages,  ( 


and  we  have  time  only  to  give  the  snbetance  of 
the  principal  clauses  affecting  the  profession. 

llie  preamble  states  that  sundry  acts  have 
been  passed  for  the  recovery  of  smvSi  debts, 
and  it  is  expedient  that  such  acts  should  be 
amended,  and  "  one  rule  and  manner  of  pro* 
ceeding  for  the  recovery  of  small  debts  snd 
demands  should  prevail  throughout  England.** 

This  is  an  excellent  principle  to  start  with. 

The  bill  further  states,  that  the  proceedings 
in  the  county  courts  are  dilatory  and  expensive* 
and  that  it  is  expedient  to  alter  them,  and  tbat 
the  courts  established  by  the  recited  acts,  or 
such  as  ought  to  be  continued,  should  be 
holden  under  this  act,  with  power  to  the  privy 
council  to  effect  changes  therein. 

The  Judges  are  to  be  barristers  of  seven 
years'  or  attorneys  of  ten  years'  practice. 

The  judges  of  the  present  Courts  of  Request 
are  to  be  the  first  judges  of  the  new  courts. 

The  Jurisdiction  is  proposed  to  extend  to 
debts  and  claims  for  damages  not  exceediof 
15/.,  but  demands  not  to  be  split. 

A  jury  of  five  may  be  had  in  cases  above  5/.» 
on  making  a  deposit. 

Concurrent  Jurisdiction  of  courts  at  Westmm* 
ster,  where  the  plaintiff  dwells  more  than  20 
miles  from  the  defendant,  or  wherethe  canse  of 
action  did  not  arise  wholly,  or  in  some  material 
point,  within  the  jurisdiction  of  the  Coaoty 
Court  where  the  defendant  resides. 

New  trials  may  be  moved  for  in  the  So- 
perior  Courts,  on  giving  security. 

No  actions  to  be  removed  to  the  Sr^ierior 
Courts  without  giving  security. 

Provision  for  removal  of  judgments  into 
Superior  Courts  to  take  effect  under  1  &  3 
Vict.  c.  110. 

Power  of  committal  for  contempt  of  court. 

Possession  of  small  tenements  may  be  re- 
covered by  plaint. 

Fees  of  attorneys,  in  cases  of  405.  to  5/.,  tfu 
shillings  ;  and  above  hh,  fifteen  shillings. 


REMEDIES  IN  LIEU  OF  LOCAL 
COURTS. 

Some  short  time  before  the  establishmeor 
of  the  Legal  Observer,  that  is,  about  four- 
teen years  ago,  various  efforts  were  com- 
menced  for  shortening  the  delag  and  dimi- 
nishing  the  expense  of  the  administration  of 
justice.  Measure  after  measure  was 
brought  forward,  with  different  degrees  of 
success*  Some  improvements  were  ef- 
fected ;  but  many  alteratioiis  were  made 
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mrithoQt  any  corresponding  advantage;  and 
many  have  been  productive  of  immediate 
TYiischier>  and  no  prospective  benefit. 

Some  of  the  projected  changes  have 
^together  failed;  amongst  these  may  be 
noticed  that  o£  Local  Courts^  about  which 
^here  has  been  a  constant  clamour  within, 
l>ut  scarcely  any  demonstration  of  public 
opinion  out  of  the  walls  of  parliament 

We  recently  called  the  attention  of  our 
readers  to  a  pamphlet  by  Mr.  Boothby, 
l>earing  the  title  of  **  Local  Courts  not  the 
Remedy  for  the  Defects  of  the  Law,*'  and 
^re  now  proceed  to  notice  the  principal 
arguments  which  he  has  adduced  in  favour 
of  his  propositions. 

We  shall  ccnmence  with  some  of  Mr. 
Boothby's  introductory  observations  on  the 
general  question  :— 

The  prominent  objection  to  all  that  has 
been  either  done  or  proposed,  in  relation  to 
the  trial  of  civil  actions,  is,  that  the  proposed 
remedies  have  been  made  applicable  om^  to 
actions  for  debts  or  damaffes  under  a  given 
amount,  as  if  the  evils  sougnt  to  be  remedied 
were  limited  to  such  actions.  That  the  legisla- 
tore  of  a  country  should  be  called  upon  to 
amend  and  expedite  the  law's  procedure  where 
twmUy  pounds  are  at  issue,  but  not  where 
twenty  tnousand  pounds  is  the  amount  in  con- 
test, 18  certainly  a  paradox  requiring  explana- 
tion. It  cannot  be  that  the  great  interests  of 
the  country  lie  within  such  limits  as  are  denoted 
by  an  action  for  twenty  pounds.  Is  it  that  our 
merchants,  shipowners,  insurers,  manufactu- 
rers, patentees — ^all  parties  involved  in  engage- 
ments above  the  extent  of  ten,  twenty,  or  fifty 
pounds— that  none  of  these  classes  demand  any 
reform  of  the  law's  delay  and  expense  ?  The 
tribunal  and  mode  of  procedure  to  which  an 
action  for  an  amount  under  twenty  pounds  is 
remitted  for  decision,  by  a  writ  of  trial,  is  of  a 
nature  to  which  it  is  felt  that  it  would  not  be 
safe  to  entrust  the  trial  of  higher  amounts. 
What  have  we  here,  then,  but  the  measuring  of 
a  system  of  jurisprudence,  not  by  the  adequacy 
of  the  tribunal  to  administer  justice,  but  only 
by  the  amount  in  dispute  ?  This  was  felt,  and 
is  indeed  admitted,  by  the  introducers  of  the 
innovation  of  the  writ  of  trial,  by  the  provision 
that  this  shall  issue  ''upon  the  Court  or  Judge 
being  satisfied  that  the  trial  will  not  involve  any 
difficult  question  of  fact  or  law."  How  en- 
tirely inoperative  is  such  provision,  is  daily 
evidenced  by  the  numerous  motions  for  new 
trials  in  the  Courts  at  Westminster,  founded 
on  the  illegal  decisions  and  misdirections  of 
those  deemed  to  have  been  qualified  to  try  such 
causes. 

The  amount  in  dispute  is  not  |a  test  of  the 
importance  of  the  decision  to  the  parties.  The 
all  of  a  plaintifif  or  defendant  may  be  involved 
in  an  action  for  a  sum  under  twentv  pounds, 
while  no  greater  stake  can  be  involved  in  a 
question  of  a  hundred  times  that  amount.  The 


pretended  compensation  to  the  poor  suitor  i^ 
that  he  is  offered  a  ehea^  tribunal ; — small 
comfort  to  a  ruined  party  is  it,  that  he  has  been 
permitted  to  arrive  at  his  misery  cheaply  I  But 
this  advantage  of  cheapness  is  by  no  means 
proved ;  nay,  it  is  confidently  said,  that  in  con- 
sequence of  the  number  of  appecds,  from  the 
unsatisfactory  decisions  of  local  Judges,  the 
average  amount  of  costs,  in  actions  below 
twenty  pounds,  is  greater  than  before  the  intro* 
duction  of  the  writ  of  trial. 

Mr.  Boothby  then  remarks  on  the  patch- 
work legislation  in  the  Law  of  Debtor  and. 
Creditor,  by  the  establishment  of  Courts  of 
Request,  or  '^  Courts  of  Conscience,"  whicli 
commenced  in  the  early  part  of  the  reign 
of  George  III.,  and,  up  to  the  thirty-third 
year  of  that  reign,  were  limited  to  21^  after 
which  many  were  extended  to  5/.  In  the 
reigns  of  George  IV.  and  William  IV.  very 
few  of  these  acts  were  passed,  and  none 
with  a  jurisdiction  exceeding  10/.  In  the 
present  reign,  not  less  than  thirty-eight 
statutes  have  been  passed,  establishing 
Courts  of  Request,  with  a  jurisdiction  ex- 
tending in  many  instances  to  15/.^  and  in 
some  to  20/. 

The  objfection  to  this  part  of  the  experiments 
in  legislation  to  which  attention  is  called,  is  not 
confined  to  the  creation  of  a  new  and  separate 
tribunal  for  the  trial  of  actions  to  the  amount 
in  each  case  provided  for — which  objection  has 
been  already  urged  as  applying  to  the  writ  of 
trial,  and  is  equally  applicable  here ;  for  in  this 
experiment  of  the  Court  of  Requests,  there  is 
not  only  a  different  tribunal  created,  but  dif* 
ferent  law  and  procedure  altogether ;  as  different 
indeed  as  are  the  laws  of  England  and  of 
France,  or  of  any  other  foreign  state.  Wit- 
nesses and  their  evidence,  that  would  be  re- 
jected in  a  trial  before  a  judge  of  the  land,  or 
on  a  writ  of  trial  before  a  sheriff,  are  in  these 
courts  received,  and  in  the  majority  of  instances 
decide  the  whole  case.  If  it  be  well  to  receive 
such  evidence  in  the  one  case,  siurely  it  cannot 
be  well  to  reject  it  in  the  other.  The  incon- 
gruity of  two  such  opposite  systems  is  the  evil 
introduced ;  both  cannot  be  good.  If  the  old 
law  be  bad,  remove  it  altogether ;  let  not  the 
improved  law  be  linuted  to  these  Courts  of  Re- 
quests. But  if  the  old  law  be  good,  and  there- 
fore to  be  retained  where  the  rights  of  richer 
litigants  are  in  dispute,  can  there  be  wisdom  in 
superseding  it  where  poorer  men  are  the  par^^ 
ties? 

On  this  topic,  it  may  not  be  inappro- 
priate to  cite  the  opinion  of  Mr.  Justice 
Blackstone : — 

The  liberties  of  England  cannot  but  subnst, 
so  long  as  this  paUaaium  renuuns  sacred  and 
inviolate ;  not  only  from  all  open  attacks,  which 
none  will  be  so  hardy  as  to  make,  but  also  from 
all  secret  machinations,  which  may  sap  and 
undermine  it;  by  introducing  new  and  arbi- 

7  F  5 


468 


Rmedks  tii  lAm  qf  Loetd  CmKtU. 


tnury  methods  of  trial  hf  Justices  of  tlie  Peace, 
Commissioners  of  the  nevenQe,  and  CowU  of 
Conscience,  And  however  conoenient  these  may 
appear  at  first,  (as,  doubtless,  all  arbitrary 
powers,  well  executed,  are  the  most  conoenient,) 
yet  let  it  be  again  remembered,  that  delays  and 
mtle  inconveniences  in  the  forms  of  justice,  are 
ihe  price  that  all  free  nations  must  pay  for 
their  liberties  in  mora  substantial  matters ;  that 
these  inroads  upon  the  sacred  bulwark  of  the 
nation  are  fundamentallv  opposite  to  the  spirit 
of  our  constitution ;  ana  that,  though  began  in 
trifles,  the  precedent  may  gradually  increase 
and  spread,  to  the  utter  msuse  of  juries  in 
questions  of  the  most  momentous  concem.^- 
Mockttone'e  CosMiaitorJef,  vol.  iv.  p,  350. 

The  remedies  hitherto  attempted  for 
the  defects  of  the  law,  have  consisted  in 
establishing  different  tribunals  for  separate 
classes  of  society,  with  distinct  laws  and 
procedure  and  to  a  limited  amount.  Mr. 
Boothby  contends,  that  the  remedy  he 
proposes  will  secure  what  is  beyond  all 
price — uniformity.  He  then  justly  points 
out  that  our  ancient  system  of  judicature 
combines  the  advantage  of  centralization 
in  our  Courts  at  Westminster,  and  the 
departmental  in  our  Circuit  Courts. 

It  is  curious,  (he  says,)  that  while  so  marked  a 
tendency  to  centralization  in  the  management  of 
our  public  departments,  and  in  matters  of  ad- 
ministration generally,  has  of  late  years  existed 
in  the  legislature,  that,  in  all  attempts  at  law 
reform,  a  very  opposite  tendency  has  been 
manifested.  Where  centralization  is  so  ob- 
viously a  rec^uisite  to  secure  the  first  object  of 
law,  untformtty,  its  aid  seems  not  to  have  been 
thought  necessaiT  by  the  projectors  of  recent 
alterations,  and  ot  such  as  are  proposed ;  while, 
in  reference  to  almost  all  other  subjects,  it  has 
been  run  after  with  all  the  zeal  with  which  mere 
phantoms  are  frequently  pursued,  and  has  led 
Its  followers'  into  the  Dogs  and  quagmires  of 
serious  error.  The  wise  beginners  of  our  law 
and  its  procedure  had,  however,  juster  notions : 
they  took  care  wisely  to  centralize  our  legal 
system.  The  supreme  authority  and  controlling 
power  over  the  laws  was  centred  in  the  person 
of  the  Monarch ;  and  he,  deputing  that  autho- 
rity to  the  Judges  of  the  land,  secured  their 
constant  attendance  at  his  Court,  wherever  that 
mi^ht  be;  until  the  chanffing  circumstances  of 
aoaety  induced  the  fixed  location  of  the  Courts 
at  Westminster.  And  with  admirable  sagacity, 
BtiU  further  to  secure  the  benefits  of  equal  and 
uniform  justice  to  every  part  of  the  kingdom,  it 
was  provided  that  the  some  men  who  presided  in 
the  Courts  of  Westminster  should  periodically 

So  into  every  county,  and  so  cany  to  the  very 
oors  of  the  people  the  benefits  oi  uniform  law. 
The  ambulBitory  system  of  our  Circuit  Courts 
of  Justice  has  been  the  admiration  of  the  jurists 
of  all  countries,  as  a  perfect  device  to  secure  at 
once  two  seemingly  opposing  results — a  uniform 
administration  of  the  law,  and  that  such  admi- 
nistration should  be  at  every  man's  door.   TIm 


inestimable  benefits  of  such  a  oontrivaBee»  our 
modem  legislators,  however,  have  deemed  of 
little  moment ;  for  they  have  sought  to  cortail 
rather  than  extend  such  benefits.  The  plea  en 
which  an  examination  of  the  following  caggeE- 
tions  is  asked,  is,  that  they  are  all  based  on  the 
ancient  model  of  our  inetttntmns;  and  that 
what  is  sought,  is  but  an  adaptation  of  tine  an- 
cient machinery  of  the  law,  and  that  chiefly  by 
an  increase  of  its  power,  to  the  extended  wants 
of  the  country.  The  reasons  that  made  the 
original  institutions  of  the  law  wise  and  bene- 
ficial are  still  in  operation,  and  now  caD  fat 
their  enlargement,  to  meet  the  growing  neces- 
sities of  civilization  and  an  increased  popula- 
tion. 

We  shall  now  proceed  to  notice  the 
several  propositions  of  Mr.  Boothby.  The 
first  is, 

That  all  writs  of  summons,  and  all  other 
writs  by  which  any  action  at  law  is  commenced, 
be  issued  from,  one  Office  only,  to  be  styled 
the  Queen's  Writ  Office ;  thence  to  be  sent  to 
each  of  the  Courts  in  rotation,  so  as  nearly  as 
may  be  to  occasion  an  equal  assignment  of 
causes  to  each  Court. 

It  is  obvious  that  die  power  of  selecting  the 
Court  in  which  to  bring  the  action  being  al- 
lowed to  plaintiffs  mustoccasion  great  inequality 
in  the  amount  of  business  brought  before  the 
several  Courts.  If  business  be  crowded  into 
one  Court,  while  another  is  coroparativdy  de- 
serted, the  Judges  of  the  preferred  Court  be- 
come burdened  with  a  heavy  arrear,  necessi- 
tating long  and  laborious  sittings,  while  th4Me 
of  another  Court  may  scarcely  be  occupied. 
Each  Court,  having  an  equid  power  of  di^MC- 
10%  of  business,  should  have  an  equal  suppiy 
of  it.  The  Courts  of  Justice  are  to  be  presaraed 
to  be  equal  in  respect  of  the  competency  and 
ability  of  their  several  Judges,  and  hence  a 
plaintiff  can  have  no  right  to  a  selection,  viien 
the  inconvenience  now  pointed  at  is  the  ine- 
vitable result.  The  practical  evils  occasioned 
by  an  arrear  of  business  will  be  illustrated  more 
at  length  imder  the  observations  offered  in  sup- 
port of  the  next  suggestion. 

Notwithstanding  an  equal  distribution  sf 
writs  to  the  several  Courts,  inequalities,  oc- 
casioned by  the  varying  nature  of  the  sul^et- 
matter  and  importance  of  the  causes  of  actioo, 
would  ne  doubt  arise  in  the  business  of  dw 
Courts  tit  htmc  :  it  is  therefore  suggested  that 
power  be  given  to  the  Chief  Justiees  and  Vice 
Chiefs  of  all  the  Courts,  at  a  meeting  among 
themselves,  to  order  that  any  business  stan^ng 
in  the  special  paper  of  any  Court,  or  any  mo- 
tions for  new  trials  in  causes,  of  which  thef 
have  jurisdiction  in  common,  should  be  heard 
in  any  other  Court,  in  such  order  as  they 
or  a  majority  of  them  might  name.  From  the 
peculiar  jurisdiction  also  of  each  Court  existing 
for  valuable  ends,  whatever  the  equality  in 
number  of  causes  originally  brought  in  each, 
an  arrear,  as  compared  with  other  Courts,  will 
accumulate,  but  which  is  easily  distributabkis 
the  mode  suggested.    By  a  recent  statute,  a 
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similar  power  was  ^ven  to  the  Lord  Chancellor 
of  trandiBrriiiff  soits,  etc.,  from  one  Court  of 
Equity  to  another;  and  its  beneficial  result  in 
practice  is  appealed  to,  in  support  of  the  present 
suggestion.    See  4  &  5  Vict.  s.  2,  c.  5. 

The  author  then  states  the  actual  irre- 
gularities in  the  number  of  records  carried 
to  trial  from  each  Court.  Taking  the 
three  pnncipal  circuits,  the  result  is,  that 
the  number  in  1843,  was,  in  Uie 

Queen's  Bench  ....  869 
Comnion  Pleas  .  •  •  .  348 
Exchequer 932 

This  proposition  will  of 'course  be  met 
with  the  objection,  that  it  would  be  incon- 
venient to  send  all  kinds  of  business  to 
each  of  the  Common  Law  Courts.  The 
present  course  of  proceeding  gives  greater 
facility  and  experience  to  the  Queen's 
Bench  Judges  in  despatching  common 
cases,  and  to  the  [Exchequer  in  revenue 
business.  The  great  object,  however, 
being  the  equalization  of  business ;  an  ar- 
rangement might  be  effected  to  meet  this 
difficulty. 

Mr.  Boothby,  in  his  second  proposition, 
recommends — 

That  to  each  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  be 
added  a  second  Court,  to  be  styled  re- 
Sjpectively  the  Queen's  Bench  Division  Court, 
the  Common  Pleas  Division  Court,  and  the 
Exchequer  of  Pleas  Division  Court.  An  ad- 
ditional Judge  to  each  of  the  present  Courts  to 
be  appointed,  making  six  Judges  to  each.  The 
Chief  Justice  of  each  Court  to  sit  in  banc  in  his 
present  Court,  with  two  Puisne  Judges ;  and  a 
Vice  Chief  Justice,  to  be  nominated  by  the 
Crown,  to  sit  as  the  Chief  of  thd  Division 
Court,  together  with  two  Puisne  Judges. 

This  suggestion  is  offered  as  the  only  remedy 
for  destroying  the  law's  delay,  because  remov- 
ing its  cause — the  arrears  in  banc.  The  three 
Courts  of  Common  Law,  as  at  present  com- 
posed, are  manifestly  incapable  of  disposing  of 
the  amount  of  business  brought  before  them. 

It  seems  to  have  been  regarded  as  quite  a 
rational  expctation,  that  the  same  numoer  of 
Courts,  witn  an  addition  of  one  Judge  to  each, 
which  sufficed  to  deal  with  the  business  of  the 
country  in  the  days  of  the  Edwards,  is  equally 
competent  in  the  days  of  Victoria.  The  qua- 
drupling of  the  population — the  hundredfold 
increase  of  ships  and  commerce — the  progress 
of  civilization,  and  its  promotion  of  an  artificial 
state  of  society,  introducing  a  thousand  dis- 
tinctions intole^  questions ; — not  any  of  these 
facts  nor  all  of  them  together,  seem  to  have 
suggested  a  doubt  whether  what  was  done  by 
three  Courts  and  twelve  Judges  five  hundred 
years  ago,  might  not  also  be  done  by  three 
Courts  and  futeen  Judges  now— adequately 
deal  with  the  legal  wants  of  the  two  periods ! 


The  plan  suggested  would  at  once  double 
the  power  of  the  Common  Law  Court  to  deal 
with  the  business  of  the  country.  It  proposes 
no  alteration  in  the  jurisdiction  of  the  respective 
Courts,  for  it  presumes  that  the  Division  Courts 
should  in  eacn  case  have  the  jurisdiction,  and 
that  only,  of  the  Court  to  which  it  is  attached. 
The  suggestion  is,  indeed,  hut  an  extension  of 
the  principle  introduced  bv  the  Law  Amend- 
ment Act,  oy  which  one  Juoge  or  Baron  is  em- 
powered to  sit  apart  from  the  rest  of  the  Court, 
and  to  dispose  of  conunon  motions ;  and  under 
which  provision  a  large  amount  of  the  business 
of  the  Queen's  Bench  is  daily  heard,  in  what  is 
termed  the  Bail  Court.  Four  Judges  now 
usually  decide  questions  in  banc;  the  reduction 
of  that  number  to  three,  surely  cannot  reduce 
the  value  of  any  judgment  wnich  a  Court  so 
composed  might  pronounce,  the  presence  of 
their  brethren  in  an  adjoining  Court  at  all  times 
afiTording  an  opportunity  for  consultation  be- 
fore the  final  determination  of  any  question  of 
difficulty.  The  arrears  in  Chancery  have  been 
destroyed  by  the  same  means  as  are  here  sug- 
gested for  an  increase  of  the  Common  Law 
Courts.  Any  objection  to  which  that  experi- 
ment was  exposed  may  also  be  offered  to  the 
present  proposal ;  but  if  the  result  has  been 
the  entire  cessation  of  all  complaints  of  delay 
on  one  side  of  Westminster  Hall,  the  same 
effects  will  follow  the  same  cause  on  the  other 
side  of  that  Hall. 

The  expense  occasioned  by  the  monster  evil 
of  delay,  arising  from  the  necessary  but  inef- 
fectual attendance  of  the  professional  men,  both 
counsel  and  attorneys,  before  Courts  encum- 
bered with  such  arrears  of  business  as  are 
shewn  to  exist,  is  hut  a  small  portion  of  the 
public  mischief  engendered.  A  Court  of  Jus- 
tice not  always  open  to  the  complaints  of 
suitors,  promptly  to  administer  its  aia,  loses  its 
power  of  usefulness;  the  power  of  beneficial 
aid  oftentimes  depending  on  the  promptness  of 
its  application.  For  a  Court  to  reply  to  its 
suitors,  "  Your  case  shall  be  decidea  two  or 
three  years  hence,  but  cannot  be  earUer,''  is  in 
effect  to  close  its  doors  to  large  classes  who 
would  otherwise  demand  its  interference.  In 
such  a  state  of  things,  plaintifiTs  submit  to  all 
kinds  of  unjust  compromises  of  their  claims  ; 
and  defencumts,  rather  than  endure  the  pro- 
longed anxiety  of  such  a  period  of  suspense, 
submit  to  most  unrighteous  demands;  while 
others  again  resist  a  plaintiff;  because  only  of 
the  length  of  time  that  resistance  can  be  main- 
tained, and  the  postponement  of  payment  ef- 
fected. The  Courts  are  thus  either  unappealed 
to,  or  their  forms  converted  into  occasions  of 
injustice.  The  testimony  of  the  first  class  of 
practising  attomevs,  would  confirm  the  state- 
ment, that  the  delay,  arising  from  the  arrears 
in  banc,  in  connexion  with  the  expense  of  trial 
(discussed  hereafter),  is  the  occasion  of  their 
advising  the  compromise  of  actions  to  an  enor- 
mous extent;  and  that  in  the  absence  of  such 
arrears,  in  connexion  with  more  frequent  op- 
portunities of  trial,/oe  causes  would  be  brougnt 
mto  Court  where  one  now  is.    "What  have  we 
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then,  bat  the  Courts  of  Law  closed  to  four  out 
of  every  Aye  of  their  would-be  suitors ! 
'  We  may  here  remark,  tliat  much  of  the 
business  of  the  Division  Court,  consisting 
of  matters  of  practice,  (in  which  one  of 
the  Masters  always  assists,)  could  be  as 
well  despatched  by  one  as  by  three 
Judges. 

The  following  is  the  third  proposition, 
and  some  of  the  reasons  in  its  favour  : — 

The  Chamber  practice  of  the  Judges  to  be 
abolished ;  the  applications  now  made  at 
Chambers  to  be  heard*  in  Term,  in  the  Court 
to  which  the  business  relates,  at  the  hour  of 
three  o'clock  p.  u.,  and  after,  but  not  at  any 
other  time;  ovt  of  Term,  to  be  heard  by  a 
Courtof  three  of  the  twelve  Puisne  Judges,  sit- 
ting in  rotation  daily  at  Serjeants'  Inn  HaU,  and 
acting  for  all  the  Courts;  and  during  the  Cir" 
euits,  and  in  the  Long  Vacation,  by  two  Judges, 
aitting  for  the  like  purpose,  at  the  same  place. 

The  reduction  of  the  members  of  the  full 
Court  in  banc  to  the  number  of  three,  would 
necessitate  the  alteration  now  suggested.  The 
expediency  of  such  a  provision  is,  however,  re- 
commended by  considerations  arising  from  the 
inconveniences  and  mischiefs  resulting  in  prac- 
tice, and  which-affect  alike  the  convenience  of 
the  Judges  and  the  true  interests  of  suitors. 
The  increased  number  of  Judges  proposed, 
would  render  attendance  at  this  Court  out  of 
Term,  as  little  onerous  as  their  present  attend- 
ance at  Chambers ;  certainly  far  more  dignified 
and  usefuL  A  hearing  on  motion,  after  notice, 
in  substitution  of  the  present  summons  of  a 
Judge,  would  probably  be  introduced;  and, 
without  increasmg  the  present  costs,  insure  a 
much  more  satisractory  disposal  of  business. 
If  the  amount  of  business  require  such  an  ar- 
rangement, one  Judge  might  sit  apart,  either 
in  Term  after  three  o'clock  p.m.,  or  at  Serjeants' 
Inn  Hall,  to  hear  mere  routine  business,  while 
the  two  other  Judges,  sitting  together,  decided 
the  more  important  applications.  It  may  how- 
ever be  confidently  predicted,  that  with  six 
Courts  sitting  in  banc,  the  applications  at 
Chambers  would  be  greatly  restncted. 

This  suggestion  is  quite  consistent  with 
a  recommendation  we  have  lately  ventured 
to  make,  that  to  the  Masters  of  the  Com- 
mon Law  Courts  should  be  delegated  the 
power  of  sitting  at  Chambers,  and  de- 
termining a  large  class  of  practical  points 
of  a  routine  nature  which  now  occupy 
much  of  the  time  of  the  Judges  at  their 
chambers.  Lord  Denman,  in  his  evidence 
on  the  Courts  removal  question,  stated,  he 
had  disposed  of  150  summonses  in  one 
day. 

The  next  three  propositions  relate  to 
the  Circuits.  Then  follow  suggestions  for 
abolishing  the  Writ  of  Trial,  and  repealing 
all  the  Courts  of  Request  Acts.  To  these 
are  added  proposed  improvements  in  the 


Quarter  Sessioih,  the  duratkm  of  the 
Terms,  Sittings,  &c.  Some,  if  not  all  of 
these  subjects,  will  engage  our  early 
attention. 


CHANGES  IN  THE  LAW  IN  THE  PREr 
SENT  SESSION  OF  PARLIAMENT. 

TRANSPBR  OP  3^  FSB  CBNTS. 

Thb  following  is  the  substance  of  the  dauses 
which  may  be  considered  as  affecting  the 
duties  of  solicitors  to  trustees,  esLecutora,  &c.* 

7  Vict.  c.  4. 

1.  Persons  entitled  to  100/.  3/.  lOt.  per  cents 
1818,  who  shall  not  assent  to  receive  32.  &«.; 
and  new  3/.  per  cents  to  receive,  on  10th  Oc- 
tober, 1844,  100/.,  in  discharge  of  100/.  3/.  lOs. 
per  cents  1818. 

2.  Proprietors  of  3/.  10s.  per  cents  1818,  on. 
signifying  their  assent  on  or  before  30th  AfHril, 
1844,  may  receive  annuities  carrying  ZLSe. 
interest  until  October,  1854,  and  then  3/.  per 
cent  interest. 

New  3/.  per  cents  to  be  redeemable  after 
10th  Oct.  1874. 

3.  Assents  to  be  signified  at  the  Bank  on  or 
before  20th  April,  1844. 

4.  Persons  out  of  the  kingiom  between  1 1th 
and  23rd  March  1844,but  inEurope,  allowed  far- 
ther time  to  signify  assents  till  1st  July,  1844  ^ 
and  if  out  of  Europe,  till  1st  Feb.  1845. 

8.  Accountant-general  of  the  court  of  Chan- 
cery, and  accountant  in  Bankruptcy,  may 
assent,  and  they  are  indemnified. 

9>  Executors,  trustees.  Sec,  may  assent;  one 
of  them  may  bind  the  rest,  and  they  are  indem- 
nified. 

18.  Powers  of  attorney  to  continue  in  force 
for  sale  or  transfer  of  3/.  \0s,  per  cent,  annui- 
ties, 1818,  unless  legally  revoked. 

19.  Powers  of  attomev  for  receiving  divi- 
dends on  transfer  of  the  32.  lOs.  per  cents,  1818, 
to  remain  in  force  for  receiving  dividends,  or 
for  transfering  stock  of  3/.  Ss.  per  cents  and 
new  3/.  per  cents. 

20.  Trusts  as  to  3/.  \0s,  per  cents,  1816, 
shall  extend  to  3/.  Ss,  per  cents  and  new  3/.  per 
cents ;  and  directions  as  to  the  application  of 
3/.  IOjt.  per  cents,  1818,  shall  be  carried  into 
effect  by  the  application  of  the  3/.  5«.  per  cents 
and  new  3/.  per  cents. 

21.  Questions  as  to  trusts  in  the  3/.  10«.  per 
cents,  1818,  may  be  decided  by  Courts  of 
Chancery  in  England  or  Ireland,  or  the  Court 
of  Exchequer  in  Ireland,  or  by  the  Court  of 
Session  in  Scotland. 

7  Vict.  c.  5. 
1 .  Every  person  entitled  to  100/.  3/.  10«.  per 
cents,  and  not  dissenting,  shall  receive  annuities 


•  See  the    Regulations  at  the  Accountant- 
general's  office,  p.  471,  poet. 
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canying  3/.  Sf.  per  cent.  interMt,  tmtil  Octo- 
ber, 1 854,  and  then  3  per  cent,  intereit. 

New  3/.  per  cents  to  be  redeemable  after 
10th  October,  1874. 

3.  Persons  not  dissenting  from  receiving 
new  3/.  5s.,  and  new  3/.  per  cent,  annuities  by 
25th  March  shall  be  deemed  assenting. 

^  Further  time  allowed  to  persons  out  of  the 
kiiufdora  for  dissenting— tis.,  if  in  £urope,  1^ 
2Qcr  June,  and  if  out  of  Europe  till  1st  Feb., 
1845. 

4.  Persons  dissenting  shall  signify  the  same 
to  the  Governor  and  Company  of  the  Bank  of 
England  or  Ireland  respectively. 

Dissentients  to  be  paid  as  parliament  may 
direct. 

5.  Dissents  of  the  accountants-general  in 
Chancenr,  and  accountant-general  of  Exche- 
f)uer  in  Ireland,  and  accountant  in  bankruptcy 
in  England,  may  be  signified  before  8th  July, 
1844 :  and  no  order  made  in  relation  thereto 
shall  be  subject  to  stamp  duties. 

Indemnity  for  accountants-general  and  ac- 
cooBtants. 

6.  Executors,  trustees,  &c.,  may  dissent  be- 
fore 30th  April,  1844. 

Indemnity  for  such  executors,  trustees,  &c. 

13.  Powers  of  attorney  for  receipt  of  divi- 
dends, or  for  sale  or  transfer  of  3f.  10«.  per 
cents  shall  remain  in  force  for  3/.  5«.,  and  new 
3/.  per  cents. 

17.  Trusts  as  to  3/.  10s.  per  cents  shall  ex- 
tend to  3/.  5«.  and  new  32.  per  cents;  and 
directions  to  the  application  of  3/.  10«.  per 
cents  shall  be  carried  into  effect  by  the  applica- 
tion of  the  3/.  bs,  and  new  3/.  per  cents. 

18.  Questions  as  to  trusts  in  the  3/.  lOf.  per 
cents  mav  be  decided  by  the  Courts  of  Chan- 
cery or  l^chequer,  or  by  the  court  of  session. 


ksgulations  at  the  accountant-genb- 
bal's  office  under  these  acts. 

7  VICT.  cap.  5. 

Thb  Accountant-general  of  the  High 
Court  of  Chancery  will  not  in  any  case 
signify  his  dissent,  under  the  terms  of  7 
Vict.  c.  5,  8.  5,  in  respect  of  receiving 
shares  in  the  3/.  5^.  per  Cent.  Annuities, 
and  New  3iL  per  Cent.  Annuities,  in  lieu  of 
any  8/.  10«.  per  Cent.  Reduced  Annuities, 
or  New  3/.  10«.  per  Cent.  Annuities  stand- 
ing in  his  name  as  such  Accountant-ge- 
neral, in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  unless 
in  ea«h  case  an  order  of  the  said  court, 
authorising  the  Accountant-general  to 
signify  such  dissent  be  produced  and  left 
at  his  office,  on  or  before  the  1st  day  of 
July  next. 

7   VICT.   CAP.   4. 

'    The  Accountant-general  of  the  High 
Court  of  Chancery  will  signify  his  assent^ 


under  the  terms  of  7  Vict,  c  4,  s.  8,  on 
behalf  of  the  suitors  of  the  said  court,  in- 
terested in  any  Sil  10#.  per  Cent.  Annui- 
ties, 1818,  standing  in  his  name,  as  such 
Accountant-general,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of 
England,  to  accept  and  receive  shares  in 
the  8/i  bs.  per  Cent  Annuities,  and  New 
d/i  per  Cent.  Annuities,  in  lieu  of  such 
dA  10#.  per  Cent.  Annuities,  1818,  in  all 
cases  wherein  an  order  of  the  said  court 
to  the  contrary  thereof,  shall  not  have 
been  produced  and  left  at  his  office,  on  or 
before  the  1st  day  of  July  next. 
Accountant'OeneraVs  Office, 
Both  March,  1844. 


THE  CHANCERY  RETURN  OF 
FEES  RECEIVED. 

Having  extracted  from  the  recent 
returns  to  parliament  the  particulars  of 
the  several  payments  for  compensations, 
salaries,  and  expenses,^  we  proceed  now  to 
state  the  various  sources  from  which  the 
fees  imposed  on  the  suitors  are  received. 
It  will  be  expedient  to  keep  the  respective 
classes  of  fees  in  view,  in  order  to  judge  of 
the  proper  quarter  in  which  further  re- 
ducHons  may  be  most  beneficially  selected. 
The  recent  reduction  of  twenty  per  cent 
on  the  office  copy  money  in  the  record 
office,  has  been  judiciously  made,  as  it 
affords  relief  in  the  early  sUges  of  a  suit. 

The  receipts  for  fees  from  the  25th 
November,  1842,  to  the  24th  November, 
1843,  amounted  to  £153,554  6s.  lid.; 
and  they  were  derived  from  the  following 
official  departments,  including  that  of 
lunacy : — 

£  $.  d. 
Master's  Offices  .  •  •  37,624  9  9 
Rcfi^strars'  Office  .  .  •  16,774  19  6 
Report  Office  •  •  •  7.718  4  7 
Affidavit  Office  •  •  •  4,589  7  7 
Examiners'  Office  .  .  .  3,407  13  0 
Gentlemen  of  the  Chamber    .  6  10    6 

Fines  and  Recoveries  .  •  438  14  7 
Deceased  Six  Clerks'  Fees     .  788    6    4 

Subpoena  Office     .   ^    .        .  128  12    0 

Lord  Chancellor's  former  Fees  507  12    6 

Secretary  of  Lunatics  .  .  4fi03  6  8 
Clerk  to  Commissioners  in\        2  719  11     3 

Lunacy      ...     J  *    ^ 

Taxing  Masters  .  .  .  30,332  15  11 
Clerk  of  Enrolments  .  .  5,735  8  3 
Record  and  Writ  Qerks         •     38,779  15    6 

£153,554  16  11 


*  See  pp.  343,  411,  428,  cm/e. 
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Comparing  these  receipts  with  the  cor- 
responding disbursements*  at  pp.  490, 431, 
<m«r,  it  will  appear  that  the  registrars* 
office  and  the  lunacy  department  do  not, 
bj  a  large  sum,  pay  their  expenses.  But 
again  we  repeat  that  all  this  machinery 
for  administering  justice  should  be  pro- 
vided by  the  state.  Satisfied  of  the 
strong  sense  of  justice  whidi  prevafls 
amongst  Englishmen,  we  have  no  doubt 
that  ultimately  the  burthen  will  be  placed 
on  the  right  shoulders.  The  present 
Master  of  the  Rolls  has  nobly  dedared  his 
sentiments  on  this  subject,  and  when  a 
favourable  opportunity  occurs,  we  have  no 
doubt  his  lordship  will  endeavour  to  re- 
dress this  great  grievance. 


RUMOURED  LEGAL  CHANGES. 

The  sudden  and  alarming  illness  of  the 
Lord  Chief  Baron  leaves  little  expectation 
of  his  again  resuming  his  judicial  functions. 
We  shall  endeavour  to  give  some  estimate 
of  his  character  as  a  judge  in  our  next 
number,  when  we  hope  to  be  able  to  fur- 
nish some  particulars  of  his  whole  career. 
Few  persons  have  held  so  conspicuous  a 
situation,  either  at  the  bar  or  on  the  bench. 
There  seems  but  one  opinion,  if  we  may 
venture  so  early  upon  speculations  of  tliis 
nature,  as  to  his  successor.  The  Attorney- 
General  will  become  Chief  Baron,  with 
almost  universal  approbation,  as  few  per- 
sons have  ever  stood  so  liigh,  both  with 
the  profession  and  the  public,  as  the  learned 
gentleman.  In  this  case  there  can  be  no 
doubt  that  the  Solicitor- General  will  be  the 
Attorney-General.  We  have  heard  various 
speculations  as  to  the  Solicitor-generalship, 
but  these  rest  entirely  on  conjecture. 


point,  and  the  learted  jtvlge 
judgment  upon  the  case  on  Wednesday 
last,  affirming  the  priority  of  the  mort^ 
ffagee's  title,  and  at  once  removing  the 
doubts  which  have  been  occasioned  by  the 
dictum  of  Lord  CdUenham.  His  facMMmr, 
in  pronouncing  his  decision,  in  terms  re- 
peats what  he  threw  out  in  ZdrngOm  t« 
BdnoH,  ^—namely,  diat  the  real  point  had 
never  been  brought  before  Lord  Cotten- 
ham,  and  that  the  effect  of  his  lordship  s 
dictum  had  been  very  much  misappre- 
hended, referring,  as  it  did,  to  the  interio- 
cutory  shape  in  which  the  matter  came 
before  him*  The  jndgmeikt  of  Vice- 
Chancellor  Wiffram  (which  we  shall  pm- 
bably  report  next  week)  is  expressed,  we 
are  informed,  in  language  so  clear  and  so 
decided,  as  to  remove  every  doubt  upon 
the  subject,  so  long  as  it  remains  unim- 
peached  by  a  court  of  appellate  jurisdic- 
tion. He  observed,  that  to  aoppoae  the 
title  of  an  equitable  mortagee  could  be 
deferred  to  a  judgment  creditor  by  elegit, 
would  overthrow  entirely  the  whole  juris- 
diction of  equity,  and  all  the  doctrine  of 
the  courts,  respecting  trusts,  and  that  in 
support  both  of  the  jurisdictioa  and  the 
doctrine  of  courts  of  equity,  no  judge  ever 
went  further  than  Lord  Cottenham,  whose 
dictum  had  been  so  strongly  misunder- 
stood. 


EQUITABLE  MORTGAGES. 


WHITWORTR   V.   6AU6AIN. 

Wb  may  congratulate  the  profession 
upon  being,  at  length,  in  possession  of  a 
solemn  and  direct  decision  of  a  Court  of 
Equity  upon  the  question  of  the  priority  of 
an  equitable  mortgage  over  a  judgment 
creditor,  without  notice,  llie  case  of 
Whitworth  v.  Gaugain^^  has  been  brought 
before  Vice-Chancellor  Sir  J.  Wigram 
upon  an  amended  bill  raising  the  precise 


•  Leg.  Ob.,  332,  346.        ■>  lb.  414. 


STATUTE  OF  LIMITATIONS. 

In  answer  to  E,  C.'s  question,  p.  345  omU, 
as  to  when  the  Statute  of  Limitations  begins  to 
run  against  a  promissory  note,  payable  on 
demand,  with  interest,  and  upon  which  no 
demand  has  actually  been  made,  I  think  there 
can  be  no  doubt  but  that  the  statute  would 
apply  at  the  expiration  of  six  years  from 
the  making  of  the  note,  providing  no  intereit 
has  been  paid  thereon.  If  interest  has  bees 
[Ndd,  then  the  statute  would  apply  attheezpin- 
tion  of  six  years  after  payment  of  the  kst 
interest.  S. 

"If  a  bill  or  note  be  payable  on  demand, 
the  words  'on  demand*  are  held  not  to  con- 
stitute a  condition  precedent^  but  merely  to 
import  that  the  debt  is  due  and  payable  m- 
meldiaiely,  or,  at  any  rate,  an  action  is  sofi- 
cient  demand.  Therefore,  on  a  bill  or  note 
payable  on  demand,  the  statute  runs  from  die 
date  of  the  instrument,  and  not  from  the  time 
of  the  demand.  In  Meggison  v.  Harper,  (2  C 
&  Mees.  322,)  it  was  assumed  that  the  statote 
ran  from  the  date  of  the  note  which  was  payable 
on  demand.''— ByZe5  on  BiUs,  3rd  ed.  p.  229. 

J.  B. 

See  also  Norton  v.  EUam^  2  M.  &  W.  461. 

T. 

Another  correspondent,  **  H.  M."  lefenaho 
to  CkritHe  V.  Fmiick, }  Sdw.  N.  P.  137. 


&|Mrior  Oomiii  Lord  CkmoOhr. 
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SUPERIOR  COURTS. 

ftoiH  C)sitctnor. 

{Reported  hy  W.  FnrvBLLT,  Esq.,  Barrxtier  oi  Xaw.] 

PRACTICB. — PROSECUTIOIf. — DBORBB. 

{Concluded  from  our  latt  No,) 

It  is  not  necMBBiy  for  me  to  go  in  detail 
through  the  affidavits,  bat  I  will  refer  by  way 
of  sample  to  one  or  two  of  the  proceedings,  for 
the  purpose  of  illnstrating  what  I  mean.  First 
of  id],  with  respect  to  the  accoimts,  I  have 
stated  that  the  decree  went  into  the  Master's 
office  in  the  month  of  January  1S39>  and  in 
March  in  the  same  Tear  I  find  the  Master 
made  an  order  that  tine  trustees  should  bring 
in  a  debtor  and  creditor  account  forthwith 
Nothiiuf  was  done  in  consequence  of  that, 
until  the  month  of  February  in  the  following 
year,  a  period  of  eleven  months ;  nothing  was 
done  by  the  trustees  nor  by  the  plaintil*,  for 
tlie  purpose  of  enforcing  obedience  to  that 
order,  ^ut  in  the  month  of  February  in  the 
following  year  an  ai^lication  was  made  by  the 
trustees  for  further  time  to  bring  in  their 
accounts,  and  the  Master  allowed  an  additional 
period  of  three  weeks.  Nothing  was  done  in 
consequence  of  that  order.  The  tmree  weeks  ex- 
pired ;  the  accounts  were  not  brouffht  in ;  the 
plaintiff  took  no  step  whatever  for  the  purpose 
of  enforcing  obedience  to  the  order;  they  all 
remained  inactive  until  the  month  of  June,  and 
in  that  month  another  application  was  made  by 
the  trustees  for  indulgence  as  to  time  to  bring 
in  their  accounts,  and  the  Master  allowed 
the  period  of  a  month.  The  month  elapsed ; 
no  steps  were  taken  by  the  trustees  nor  by 
the  plaintiff;  the  time  ran  on,  and  in  the 
month  of  November  in  the  same  year,  which 
was  shortly  after  the  first  application  was  made 
on  behalf  of  Mr.  Stronff,  then  it  was  that  the 
trustees  made  their  application  again  for 
further  time,  and  they  obtained  a  further  time 
of  ten  days.  At  the  expiration  of  the  ten 
days  the  accounts  were  not  brought  in ;  the 
time  then  ran  on ;  a  certificate  of  defiault  was 
obt^ned ;  that  certificate  having  been  obtained, 
nothing  was  done  by  the  plaintiff  upon  it,  and 
there  it  rested,  and  at  length  in  the  month  of 
December  in  the  same  year,  the  accounts  were 
brought  in.  Now,  anybody,  I  think,  attending 
to  these  dates,  must  say  tmthe  delay  was  by 
no  means  justifiable ;  it  is  certainly  not  such  a 
case  as  to  justify  me  in  smng  the  Master  came 
to  a  wrong  conclusion  m  deciding  that  the 
delay  was  of  such  a  description  as  to  lead  him 
to  transfer  the  nrosecution  of  the  decree  from 
the  plaintiff  to  Mr.  Strong. 

It  is  said  in  answer  to  these  observations, 
however,  that  the  Master  sanctioned  this  delay, 
by  allowing  indulgence  from  time  to  time.  But 
I  do  not  Uiink  were  is  much  weight  in  that 
observation.  An  order  is  made  by  tiie  Master 
that  the  accounts  shall  be  brought  in  within  a 
mondi ;  the  pluntiff  acquiesces,  and  for  months 
after  that  he  takes  no  steps,  and  then  an  appli- 
cation is  made  for  a  little  extension  of  time  to 


bring  in  the  accounts,  and  that  ajtplication,  it 
appears  to  me  by  the  affidavits,  is  not  even 
opposed,  or  if  opposed,  but  weakly  opposed. 
The  Master  would  say,  "  Why,  you  have 
acquiesced  for  months,  and  the  parties  only 
want  an  indulgence  of  two  or  three  weeks,  that 
is  not  unreason^le;  let  them  have  it."  But 
these  successive  acquiescences  during  these 
successive  mondis,  made  an  impression  on  the 
mind  of  the  Master,  and  justly,  I  think,  that 
due  diligence  had  not  been  exercised. 

But  when  these  accounts  were  brought  in — 
they  were  brought  in  ultimately  in  December 
1840— when  they  were  brought  in,  they  still 
were  brought  in  unperfectly.  The  decree  was> 
that  tibe  trustees  should  bring  in  a  debtor  and 
creditor  account  of  the  monies  which  they  had 
received  by  their  order,  or  for  their  use.  The 
account  which  was  brought  in  was  merely  an 
account  of  money  which  they  had  received.  It 
was  not,  therefore,  in  conformity  with  the 
order.  No  notice  was  taken  of  this  on  the  part 
of  the  plaintiff,  and  it  was  not  rectified  even  at 
the  time  when  the  order  of  the  Master  was 
made,  committing  the  conduct  of  the  cause  to 
Mr.  Strong. 

A  reason  has  been  assigned  on  the  part  of 
the  creditors,  explaining  why  the  trustees 
rendered  the  account  in  the  manner  in  which 
it  was  rendered.  By  the  deed,  the  advowson 
of  Tarporley  was  conveyed  to  the  trustees,  and 
under  that  deed  they  had  the  power  of  selling 
that  advowson.  It  turned  out,  however,  that 
Lord  Alvanley  was  not  the  owner,  but  he  had  a 
right  to  certain  presentations,  and  he  applied 
to  the  trustees  for  leave  to  sell  those  presenta- 
tions.. The  trustees  gave  him  leave  to  sell 
them,  and  allowed  him  to  receive  the  money 
on  giving  an  indemnity.  Now  it  is  said,  that 
that  money,  therefore,  was  money  received  by 
the  order  or  to  the  use  of  the  trustees,  and  that 
if  the  accounts  had  been  in  the  form  required 
by  the  decree,  that  money  must  have  found  its 
way  into  the  accounts,  and  that  the  trustees 
purposely  abstained  in  rendering  their  accounts 
from  conforming  to  the  decree,  in  order  that 
that  might  not  appear  in  the  accounts ;  a  trans- 
action which  they  did  not  wish  to  be  unravelled. 
Now,  whether  that  was  the  notion  of  the 
trustees  or  not,  this  is  certain,  that  by  the 
manner  in  which  the  accounts  were  rendered, 
that  particular  sum  (4,000/.)  did  not  find  its 
way  into  the  accounts.  I  will  not  decide,  nor 
is  it  necessary  for  me  to  decide,  whether  or  not 
that  money  ought  to  have  been  accounted  for 
by  the  trustees,  but  this  fact  is  certain,  that  by 
the  manner  in  which  the  accounts  were  ren- 
dered, that  sum  was  excluded  from  them,  so 
that  they  not  only  delayed  rendering  the  ac- 
counts, but  when  the  accounts  were  ultimately 
rendered,  they  did  not  conform  to  the  decree;^ 
and  a  reason  is  assigned,  whether  good  or  bad, 
why  they  did  not  conform  to  it.  Certainly  the 
question  would  have  been  raised  if  the  accounts 
had  conformed  to  the  decree  on  the  face  of 
them,  whether  or  not  the  trustees  were  entitled 
to  let  Lord  Alvanley  receive  that  sum  of 
money. 
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It  has  been  ssdd  with  respect  to  those  ac- 
counts, that  they  were  very  coinplicated,  very 
extensive,  covered  affreat  number  of  folios,  and 
therefore  this  time,  by  inference,  I  am  to  con- 
sider, was  necessary  for  the  purpose  of  render- 
ing the  accounts.  But  when  you  look  at  the 
nature  of  the  trust  deed,  it  is  nothing  more  than 
an  authority  to  sell  certain  estates,  to  receive 
the  money,  and  to  apply  it  in  the  discharge  of 
certain  claims ;  of  course  some  person  must  in 
the  progress  of  the  execution  of  this  trust  have 
been  appointed  by  the  trustees  to  keep  the 
accounts.  It  is  impossible  it  should  be  other- 
wise. Oue  of  the  trustees  was  a  gentleman 
engaged  in  business,  Mr.  Douglas  Knnaird,  a 
banker  by  profession.  He  of  course  would 
have  taken  care  that  the  accounts  should  be 
regularly  kept.  It  would  seem,  therefore,  that 
at  any  moment,  a  mere  transcript  of  those  ac- 
counts would  be  all  that  was  necessary  in  order 
to  exhibit  the  state  of  the  proceedings  under 
the  trust  deed.  But  further  than  that,  at  tbe 
time  when  the  bill  was  filed  (in  1834),  the 
accounts  were  prayed.  The  attention,  there- 
fore, of  the  trustees  was  directed  to  them,  they 
must  have  known  that  the  accounts  would  be 
required ;  therefore  they  ought  to  have  begun 
at  all  events  to  have  prepared  those  accounts. 
In  the  year  1838,  the  accounts  were  expressly 
ordered  to  be  produced;  and  from  that  time 
until  the  month  of  December,  1840,  the 
accounts  were  not  produced.  It  seems  to  me, 
notwithstanding  the  extensive  nature  of  the 
accounts,  that  there  was  abundant  and  ample 
opportunity  to  produce  them  at  a  much  earlier 
period.  I  think,  therefore,  that  so  far  as  re- 
lates to  the  accounts,  there  was  that  species  of 
delay  which  justified  the  Master  in  making  the 
order  which  he  pronounced. 

Now  I  will  advert  to  another  subject,  namely, 
the  contracts.  The  Master  was  to  inquire 
whether  any  contract  had  been  entered  into  for 
the  purchase  of  these  estates,  and  if  so,  and  it 
was  proper  to  be  carried  into  effect,  that  then  it 
should  be  carried  into  effect  and  completed. 
Now  it  turned  out  that  the  trustees  under  the 
will  of  Mr.  Arden  had  by  a  verbal  contract 
engaged  to  purchase  certain  parts  of  these 
estates  for  63,000/.,  and  they  had  completed  the 
purchase  to  the  extent  of  42,000/,  The  Master 
reported  that  this  contract  should  be  completed, 
and  that  the  parties  should  be  caUed  on  to 
complete  it  in  a  month,  or  that  the  contract 
fihould  be  abandoned.  This  was  in  the  month 
of  March,  1839,  after  the  decree  came  into  the 
Master's  office.  Now  what  was  done  upon 
this?  Literally  nothing.  The  trustees  were 
amused  by  the  solicitor  for  the  trustees,  under 
Lord  Alvanley*s  (Mr.  Arden's)  will,  with  pro- 
mises and  hopes  for  a  period  of  eighteen 
months,  and  nothing  was  done  during  the  whole 
of  that  period.  At  the  expiration  of  those 
eighteen  months  that  solicitor  disappeared,  and 
1BL  new  solicitor  was  appointed  for  the  trustees 
under  Mr.  Arden*s  will.  The  matter  went  on 
in  the  came  way  under  this  new  solicitor,  till  at 
length,  in  the  month  of  June,  two  years  after 
the  decree  was  pronounced,  or  nearly  so,  the 


trustees  did  that  which  thejr  ought  to  have 
done  under  the  direction  of  the  Master  two 
years  before ;  they  gave  notice  that  the  con- 
tract should  be  completed  within  a  month,  or 
that  it  should  be  abandoned,  and  it  was  in  con- 
sequence abandoned. 

i  do  not  profess  to  go  into  aU  the  afiidavits, 
but  I  state  tnese  facts  as  samples.  I  hare  read 
die  affidavits  from  beginning  to  end,  more  tfian 
once,  with  great  care  and  attention,  and  the 
result  I  have  come  to  is  in  conformity  with  the 
opinion  of  the  Master  and  of  the  Vice-Chan- 
cellor.  I  have  said  befoie  that  it  must  be  a 
very  strong,  a  very  dear,  and  a  very  satisfactory 
case  to  lead  me  to  differ  from  the  Master  on  a 
point  of  this  kind,  where  the  conduct  of  the 
parties  was  before  l^m  from  day  to  day ;  so  far 
from  there  being  such  a  case,  I  confess  if  I  had 
been  in  the  Master's  place,  upon  the  informa- 
tion I  have,  I  think  I  should  have  come  to  the 
same  conclusion* 

It  has  been  said  that  parties  misconducted 
themselves  on  the  supplemental  bill  being  filed. 
That  bill  was  filed,  and  the  platntifif  was  ex- 
tremely desirous  that  it  should  be  brought  to  a 
hearing  as  speedily  as  possible.  An  applica- 
tion was  made  to  Mr.  Dean,  the  attorney  of 
Mr.  Strong,  to  consent  that  it  should  be  heard 
as  a  short  cause,  and  he  dedined  to  do  so, 
saying  he  did  not  refuse  in  his  character  of 
solicitor  to  Mr.  Strmg,  but  as  solicitor  to  the 
assignees.  He  does  not  state  that,  however,  in 
an  unqualified  manner,  and  I  do  not  pay  much 
attention  to  that.  He  says  he  refused  it  prin- 
cipally as  solicitor  to  the  assignees,  and  that 
amounts  to  nothing.  But  he  says — and  that 
is  the  material  part  of  the  case —  "  I  did  not 
think  it  for  the  interest  of  my  client  the 
creditor,  that  the  decree  should  be  pronoimced 
at  an  earlier  period  than  according  to  the  usual 
course,  because  I  thought  it  for  the  interest  of 
my  client  that  Mr.  Colonbine  should  be  on  the 
record  as  a  defendant."  That  is  the  reason  he 
assigns  for  his  proceeding.  But  it  does  not 
appear  to  me  that  this  is  anv  more  than  an 
ar^^umenttim  ad  homwum.  Tne  supplemental 
smt  does  not  affect  the  main  question,  because, 
in  the  first  place,  most  of  the  delay  to  whkh  I 
have  referred  occurred  before  the  supplementsl 
bill  was  filed :  And  I  find  also  by  looking  at  the 
certificate  of  the  Master  and  the  whrne  pro- 
ceedings, diat  notwithstanding  the  sup{Je- 
mental  suit  the  proceedings  went  on  in  the 
Master's  office,  in  the  same  wav  as  they  had 
done  before  the  supplemental  biuwas  filed.  I 
will  not  say  anything  respecting  the  conduct  of 
Mr.  Dean,  But  with  respect  to  that  supple* 
mental  suit,  it  affords  only  an  argument  agamst 
him.  The  utmost  you  can  say  is,  that  he  did 
not  act  with  perfect  proprietv  m  not  allowing 
the  cause  to  be  heard  as  a  snort  cause ;  botl 
do  not  think  that  affects  the  main  question. 

For  all  thee  reasons,  there  being  no  ohjectioB 
in  my  opinion  in  point  of  law  to  the  proceed- 
ings that  have  bc^  adopted,  and  the  Matter 
having  formed  a  correct  condulion  on  the 
merits,  I  think  it  right  to  confirm  the  two 
orders  pronounced  by   the  yice-ChancaQor. 
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One  order,  affirming  the  order  of  the  Master, 
and. another  order  for  giving  the  conduct  of 
the  soit,  not  the  conduct  of  the  decree  only,  but 
the  condnct  of  the  suit  to  Mr.  Strongs  and  I 
think  the  costs  must  follow  the  decision.  I 
think  both  questions  came  before  me.  If  they 
did  not  both  come  before  me,  they  are  both 
subject  to  the  same  consequences. 

Mr.  BetheU,  There  is  only  one  point  your 
lordship  has  not  distinctly  noticed — namely, 
that  the  Master  ought  not  to  have  entertained 
the  application  of  a  stranger  to  the  cause,  when 
there  were  on  the  record  parties  representing 
the  body  of  creditors.  That  was  the  main 
argument  raised  on  the  supplemental  bill.  Mr. 
Whitehead  was  one  of  tne  creditors  brought 
into  the  cause  by  the  supplemental  bill. 

The  Lord  Chancellor.  He  was  one  of  the 
creditors,  and  on  the  record,  but  it  is  not 
necessary  to  select  a  person  on  the  record- 
any  one  of  the  creditors  is  equally  interested 
with  a  party  who  is  on  the  record. 

Mr.  BetheU.  The  legal  objection  was,  that 
when  the  body  of  creditors  were  represented  by 
a  partjr  on  the  record  to  whom  there  was  no 
objection,  a  stranger  was  let  in. 

The  Lord  Ckancellor,  Mr.  Whitehead  was 
a  bankrupt  whose  interest  was  in  his  assignees, 
and  they  must  have  been  brought  before  the 
court  by  supplemental  bill.  There  does  not 
appear  to  have  been  any  objection  on  the  part 
of  the  creditors  to  the  selection  of  Mr.  Strong : 
there  is  no  objection  in  point  of  law  on  tluit 
account,  and  the  question  is  whether  that  was 
a  prober  selection.  Mr.  Whitehead  had  no 
more  interest  than  Mr.  Strong. 

The  appeal  motion  must  be  dismissed  with 
costs,  the  costs  to  be  costs  in  the  cause,  and  to 
follow  the  fate  of  the  cause. 

Lord  Alvcmley  v.  Kinnfdrd,  and'others.  Lin- 
coln's Inn,  June  13,  Dec,  1843. 

»oIU'  Cotrt. 

XJReportedhy  Samubl  Millbr,^^^.,  Barrister 
at  Law.  I 

WIJLLy  -CONSTRUCTION   OF. — VS8TINO. 

A  testator  by  Ms  wiU  directed  kis  executors 
after  the  death  of  his  wife,  to  seU  his  free^ 
hold  and  copyhold  property,  and  to  pay  and 
equally  divide  the  produce  thereof,  together 
Ufith  the  residuary  estate,  to  and  amongst  the 
children  of  his  brothers  and  sisters,  and  the 
children  of  his  wif^s  brothers  and  sisters  j 
and  that  in  case  of  the  death  of  either  of 
them  in  the  lifetime  of  the  wife  leaning  issue, 
such  issue  should  take  the  parents^  share  : 
Held  that  the  period  of  distribution  was 
the  period  of  vesting,  and  not  the  time  of 
the  testator's  death. 

This  cause  came  on  for  hearing  on  further 
directioiia.  The  suit  was  instituted  for  the 
administration  of  the  estate  of  the  testator  named 
in  the  pleadings,  and  the  principal  question 
now  to  be  determined  was  as  to  the  construc- 
tioa  to  be  put  upon  the  residuary  clause  in  the 
testator's  will,  whereby  he  directed  his  executors 


to  cause  all  and  singular  his  freehold,  copyhold, 
and  leasehold  estates  to  be  sold  as  therein  men- 
tioned, and  his  household  furniture,  books, 
plate,  linen,  china,  and  other  household  stuffy 
and  to  call  in  all  monies  due  to  him,  and  out  of 
the  produce  of  the  whole  he  directed  his  exe- 
cutors to  invest  so  much  thereof  in  the  three 
per  Cent.  Consolidated  Bank  Annuities,  as 
would  be  sufficient  to  pay  three  annuities  of 
20/.,  10/.,  and  10/.  therein  mentioned,  which 
on  die  death  of  the  annuitants,  were  respectively 
directed  to  fall  into  the  residue  of  his  personal 
estate,  and  be  divided  as  therein  mentioned;  and 
with  respect  to  the  residue  of  the  produce  of  the 
sale  of  his  said  freehold,  copyhold,  and  leasehold 
estates,  household  furniture,  books,  plate,  linen 
and  china,  and  other  household  stiiff  directed  to 
be  sold,  and  money  due  upon  bond  or  otherwise, 
and  other  the  residue  of  his  real  and  personal 
estate,  he  directed  his  said  executors  to  divide 
and  equally  pav  the  same  to  and  amongst  all 
and  every  tne  children  bom  in  lawful  wedlock 
of  his  brothers  and  sister,  and  to  and  amongst 
all  and  every  the  children  bom  in  lawful  wed- 
lock of  his  said  wife's  brothers  and  sisters,, 
share  and  share  alike,  and  his  will  was,  that  in 
case  of  the  death  of  any  or  either  of  the  above 
mentioned  children  in  the  lifetime  of  his  said 
wife  leaving  issue,  then  and  in  that  case  he 
directed  his  said  executors  to  pay  unto  the 
issue  of  such  child  or  children,  his,  her,  or 
their  parents'  share  equally  between  them,  share 
and  share  alike. 

Spence  and  Wood,  for  the  plaintiffs,  con- 
tenoed  that  under  the  above  residuary  clause 
the  shares  of  the  residuary  legatees  did  not.  be- 
come vested  until  the  death  of  the  tenant  for 
life,  and  therefore  if  any  child  of  a  brother  or 
sister  died  in  the  lifetime  of  the  testator's  widow 
without  leaving  issue,  the  share  of  such  child 
accraed  for  the  benefit  of  the  survivors.  There 
was  no  gift  to  the  trustees  until  after  the  death 
of  the  mfe,  and  the  power  of  sale  was  not  to 
take  effect  until  the  same  period.  BilUngsley 
v.  WilU,  3  AUc.  219. 

Turner  and  Maxwell,  for  the  representativea 
of  a  child  of  one  of  the  nephews,  who  died  in 
the  hfetime  of  the  tenant  for  life,  urged  that 
the  case  was  within  the  mle  of  constmction, 
that  where  a  legacy  is  given  absolutely  and  the 
payment  is  postponed  to  a  future  definite  period, 
the  court  considers  the  time  of  vesting  as  an- 
nexed to  the  gift  and  not  to  the  payment  of 
the  legacy.  Although  the  direction  was  to  pay 
and  divide  at  the  death  of  the  testator's  widow, 
yet  the  bequest  was  absolute,  and  any  child 
who  survived  the  testator  took  a  vested  interest 
in  his  share  of  the  residue.  They  cited  Walker 
V.  Main,  1  Jac.  &  W.  1 ;  Leeming  v.  Sherratt,  2 
Hare  14 ;  Gray  v,  Garman,  2  Hare  268. 

Stinton,  Elderton,  Miller,  Shebbeare  and 
Adam,  for  other  parties  interested. 

The  Master  of  the  Rolls,  after  reading  the 
will,  said,  that  the  testator  described  a  class  of 
children  among  whom  the  residuary  estate  was 
to  be  divided  after  the  death  of  his  widow. 
There  was  no  direct  gift  to  the  children,  or  to 
the  trastees  for  the  children,  but  the  testator 
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&ectcd  his  ezecuUMra  after  the  death  of  hk 
infe  to  sell  his  freehold,  and  copyhold,  and 
Imaehold  estates,  and  to  dhride  ana  equally  pay 
tiie  produce  of  his  residuary  estate  to  and 
among  all  the  children  of  his  hroChers  and 
asters,  and  of  his  wife's  brothers  and  sisters ; 
and  Ins  lordship  said,  he  was  of  opinion  on  the 
eonstruction  ot  the  wiH,  that  die  direction  to 
divide  applied  onljr  to  such  children  as  an- 
swered the  description  in  the  will  at  the  time  of 
^tribtttion.  But  then  there  was  a  distinction, 
that  in  case  of  the  death  of  any  of  the  children 
in  the  lifetime  of  the  widow,  learing  issue,  the 
issue  should  take  tiie  parents'  share,  and 
except  for  that  direction,  the  issue  of  those 
^who  died  in  the  Bfetime  of  the  widow  would 
not  take,  *' parent's  share,"  meaning  the 
4ihare  of  a  parent  who  sunrired  the  tenant 
for  life.  His  lordship  added,  that  he  did  not 
mean  to  say  that  in  all  cases  where  there  was 
«  direction  to  pay,  such  direction  excluded 
•all  who  might  not  be  living  at  the  time  of  the 
distribution,  but  it  depended  on  the  construc- 
tion to  be  put  upon  me  wiH,  and  that  in  this 
'Ctse  the  effect  was  to  exclude  children  dying  in 
the  lifetime  of  the  tenant  for  life,  and  also  the 
issue  who  died  in  the  lifetime  of  the  tenant  for 
life. 

Beck  V.  Bum,  March  2l8t  and  23rd,  1844. 


[Repmied  hy  E.  Vansittabt  Nkalb,  Etq. 

Barrister  at  Law.'} 

FRACTIGB — 6th  ORDBR,  1842. 

At  the  Botts,  itie  the  practice^  if  there  has 
deen  delay  in  t^pplyimg  for  leave  to  enter  an 
appearance  for  a  dtfendant  under  the  Sth 
order  </  1841,  to  require  either  notice  of 
the  motion  or  a  fresh  service  of  the  sm6- 
pema. 

In  this  case  the  subpcena  to  appear  had  been 
served  on  the  3rd  of  December  last.  No  ap- 
pearance having  been  entered  bv  the  defendant, 
a  notice  was  now  made  under  tne  8th  order  of 
1841,  for  leave  to  the  plaintiff  to  enter  an  ap- 
pearance for  him. 

The  Master  of  the  Rolls  objected  to  make 
the  order  in  consequence  of  the  time  which 
had  elapsed  since  the  service  of  the  subpoena. 

Vansittart  Neale,  for  the  motion,  referred  to 
Bointon  v.  Parkinson,  7  Jur.  367»  where  an 
order  was  made  by  the  Vice-Chancellor  Knight 
Bruce  under  similar  circumstances,  that  the 
plaintiff  should  be  at  liberty  to  enter  an  ap- 
pearance within  ten  days,  unless  the  defendant 
should  have  appeared  in  the  mean  time,  the 
plaintiff  undertaking  to  serve  him  with  a  copy 
of  the  order  within  eight  days.     But 

Lord  Longdate  remsed  to  make  an  order  in 
this  form,  and  said  he  must  require  the  plaintiff 
either  to  serve  the  subpoena  afresh,  or  to  give 
the  defendant  notice  of  the  motion. 

Stevens  v.  Morrell,  March  14, 1844. 

In  Bradford  v.  Roberts,  3  Hare  96,  note  (a,) 
it  is  stated  that  the  Vice-Chancellor  Wigram 
had  made  orders  in  the  form  mentioned  in 
Bointon  y.  Parkinson,  which,  from  the  report  of 


ihe  latter  ease,  appears  to  haere  1 
by  the  Lord  ChemctUnr^  and  in  MoMom  t.  .Bir. 
kell,  7  Jur.  1132,  was  adopted  by  the  Vwee- 
ChmncOlor  of  Baglaud,  see  also  ffniiaw  t. 
Diaon,  1  Yon.  &aC.a  203. 

Viu  e^McIlar  of  Cagba). 
[lUported  hy  B.  YASSEnJkar  Vumlm,  Biq.,  BtwiiMv 

13th     ORDn     OF     1831. —  AMBNDMBIfT     Of 
BILL. — FUBTHBB  AN8WBR. 

The  six  weeks  allowed  by  the  IZth  order  ^ 
1831,  q/ter  ths  answer,  if  there  he  ouiy  one 
dtfendant,  is  to  be  deemed  tugkieut,far 
amending  the  biU,  are  to  be  computed  jivm 
the  time  when  the  last  answer  of  thmt  de» 
fendant,  if  more  than  one  answer  is  required 
from  kin,  is  to  be  so  deemed. 
This  was  a  motion  to  take  amendments 
made  under  an  order  of  the  Master  for  amend- 
ing the  bill  off  the  file  as  irregular.    It  ap- 
peared that  the  original  bill  had  been  filed  on 
the  30th  of  June  last ;  the  answer  had  been 
put  in  on  the  17th  of  November;  the  hill  had 
oeen  amended  on  the  5th  of  December,  and  aa 
the    12th   of   January,   the    answer   to   the 
amendmenta  had  been,  filed.    The  order  under 
which  the  present  amendments  were  made  was 
obtained  on  die  7th  (^  March,  upon  a£Bdavit, 
in  the  manner  pointed  out  bv  the  13th  order  oC 
1831.    The  objection  rused  to  it  was  that  the 
time  within  wnich  an  application  to  amend 
could  be  made  under  the  13th  order  had  ex- 
pired before  tiie  order  to  amend  was  made;  and 
that  the  time  had  expired  was  made  out  by  the 
following  argument: — It  was  said,  the  answer 
to  which  the  order  refers  is  the  orimnal  answer, 
and  that  answer  must  be  deemed  to  be  soflB- 
dent  so  soon  as  it  can  no  longer  be  excepted 
to  for  insufficiency,  that  is,  in  the  case  of  a  bill 
amended  after  answer,  so  soon  as  the  amend- 
ment is  made: ;  but  here  the  amendment  having 
been  made  on  the  5th  of  December,  the  nx 
weeks,  excluding  the  vacation,  would  expire  on 
the  9th  of  February.    And  it  was  nrg^  thit 
axiy  other  construction  would  enable  the  plain- 
tiff by  a  succession  of  amendments  to  postpone 
for  an  indefinite  period  the  time  when  the  right 
to  amend  would  cease.    Loyld  v.  Wait,  4  M. 
&  C,  257;  BeHolacci  v.  Johnson,  3  Hare,  632. 
Stewart  sokdWilcoeks  (or  ihemo^m  Bethdl 
and  Loyld  on  the  other  side  contended,  1^ 
that  the  time  witiiiin  which  the  answer  was  "to 
be  deemed  sufficient,"  meant  in  the  13th  order, 
not  tile  time  when  it  could  no  longw  be  ex- 
cepted to  for  insufficiency,  but  the  full  tine 
allowed  by  tiiese  orders  for  excepting  on  thit 
ground;  and,  2nd,  that  the  answer  rmrred  to 
by  that  order,  in  tiie  case  of  one  defendant 
only,  was  the  last  answer  put  hy  the  defendant 
on  the  file.    They  uxved  that  if  the  conatnic^ 
tion  put  upon  the  order  by  the  other  aide  weiv 
adopted,  tne  consequence  must  foUow,  that  if 
tiie  plaintiff  amended  his  bill  at  any  penod  sub- 
sequent to  the  9th  weds  after  the  aaawcr  wsa 
filed,  and  tke  defendant  took  Ae  MI  time  al- 
lowed him  for  putting  in  his   ansfwcr,  that 
answer  waid  not  be  o&  the  fievnlil  d  posa* 
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bilitjr  of  farther  amendment,  witlioat  %  special 
upbcation  to  the  court,  was  at  an  end ;  and 
t&at  the  liberty  given  him  by  the  order  of 
making  more  thim  one  amenmnent  would  be 
rendered  fruitlcae.  They  cited  Walton  ▼. 
3waMu,  2  Myhie  &  Keen,  362. 

The  Vtce'ChaneeUor  espremed  his  opinion 
ttpon  the  first  point  raised  by  the  counsel  for 
the  plaintiffs,  that  die  use  of  the  words  ''  to  be 
deemed  sufficient/'  referred  only  to  the  case  of 
an  answer  being  considered  sufficient,  when  it 
miglit  not  be  so  really.  But  upon  the  second 
waxat,  after  referring  to  the  case  of  Wharton  ▼. 
SwottM,  he  decided  Uiat  the  answer  to  which  the 
13th  order  must  be  considered  to  relate,  was 
the  last  answer  on  the  file,  otherwise  the  plain- 
tiff might  be  driven  beyond  the  time  within 
which  leave  to  amend  eould  be  obtained. 
.    Wilson  V.  WUaon,  March  12,  1844. 

(Before  the  four  Judges.) 

IRiported  hy  JoWK  HAinaTOV,  Btq.,  Barritier  tU 
Law.] 

BMMOVAL  OF  PAUPER. — MAJORITY  OP 
PARISH  OFFICBRfl. 


The  notice  of  ehargtMUtg  widier  lAe  4  4-  5 
W.  4,  c.  76,  wHut  he  signed  by  a  maforiiy 
qf  the  pariah  officers.     Where  there  were 
four  overseers  and  two  eharchwardens,  and 
smeh  notice  was  signed  by  three  €^  the 
overseers,  but  not  bv  either  qf  the  ehwrch- 
wardensj  it  was  held  bad. 
Thbrs  had  been  an  order  of  two  justices  for 
the  removal  of  a  pauper  and  her  two  children 
from  the  parish  ca  Trowbridge,  in  the  county 
of  Wilts,  to  the  parish  of  Westbuiy,  in  the 
same  county.    A  notice  of  appeal  was  given, 
which  ccmtained  the  general  allegation,  that  no 
legal  or  sufficient  notice  of  chiu'geability  had 
been  given  to  the  respcoidents.    The  officers  of 
the  parish  were  four  overseers  and  two  church- 
wardens.   The  notice  of  appeal  was  signed  by 
three  overseers,  but  not  by  either  of  the  churchl- 
wardens.     An  objection  was  taken,  that  the 
iMO^e  of  iqipeal  was  not  signed  by  the  majority 
of  the  parish  officers.    The  sessions  confirmed 
the  order,  subject  to  a  case. 

Mr.  Hod^es^  in  support  of  the  order  of  ses- 
nons.— This  notice  is  sufficient.  The  79th 
section  of  the  Poor  Law  Amendment  Act 
requires  that  the  notice  should  be  received, 
hut  does  not  require  it  to  be  of  a  |)articular 
form.  Here  the  notice  has  been  received  and 
acted  on  bv  the  other  side,  and  this  objection 
comes  too  late.  Then  the  notice  is  a  merely 
ministerial  act;  and  if  in  fact  the  ooposite 
party  gives  the  information  required  oy  the 
statute  to  be  conveyed  to  bim,  the  object  of  the 
statute  has  been  answered,  and  the  notice  is 
good.  Tliat  has  been  so  here.  As  to  the 
number  of  persons  by  whom  the  notice  is 
s^ed,  the  tnree  overseers,  who  are  the  parish 
officers  most  concerned  in  the  management  of 
the  poor,  are  a  majority  of  the  overseers,  and 
their  signature  is  sufficient:    churchwardens 


only  act  in  matters  relating  to  the  poor  as  sub* 
stitutea  for  overseers. 

Mr.  Paskky,  contra,— This  act  of  giTiiiit 
notice  of  appod  is  not  merelv  one  of  a  minis- 
terial kind.  Hie  notice  ougnt  to  be  strictly  in 
accordance  ^th  the  form  in  the  statute,  and 
ought  to  give  the  ojpponte  part^  the  fuflcst 
possible  intimation  of  the  grounos  of  appeaL 
It  is  dear  that  the  notice  ought  to  be  signed  by 
a  majority  of  the  overseers.  R,  v.  Cambridge^ 
Mre,^'  It  is  i&ot  so  signed  here.  The  case 
shows  that  there  are  six  officers  of  the  parish^ 
and  only  three  have  signed  the  notice.  The 
notice  does  not  even  purport  to  be  sent  by  the 
nwgority.  The  Q»een  v.  the  inhabitants  qf 
Austrej^  is  in  point.  There  a  parish  certificate 
was  required  to  be  given  imder  the  respective 
hands  and  seals  of  tiie  churchwardens  and 
overseers.  Three  signed,  but  seals  were  only 
placed  opposite  to  the  names  of  the  two  church- 
wardens ;  and  the  execution  of  the  instrument 
was  held  insufficient.  Lord  EUenborough  there 
said,  that  if  the  directions  of  the  statute  autho- 
rinng  the  execution  of  the  instrument  were  not 
strictly  followed,  the  certificate  or  order  would 
not  tie  obligatory,  but  would  be  void. — [B4r, 
Justice  Wightman.— Then,  you  mean  to  say 
tiiat  the  notice  would  be  bad,  though  signed 
by  the  majority,  if  it  did  not  appear  to  be  so 
Biffned?]  It  would.  [Mr.  Justice  Coleridge. 
— ?rhe  case  of  The  King  v.  Austrey  was  merdy 
the  carrving  out  of  the  rules  of  law  on  the  sul^> 
ject  of  toe  execution  of  powers.]  The  cases  of 
notice  proceed  on  the  same  prindple.  Take 
the  case  of  notice  of  the  dishonour  of  a  bill  of 
exchange.  Mere  information  is  not  suffident; 
it  must  be  shown  from  whom  it  comes.  FStrze 
V.  Sherwood.*'  TMr.  Justice  Po/fews.— The 
79th  section  of  the  Poor  Law  Amendment  Act 
speaks  of  the  notice  bdng  received,  but  says 
nothing  of  the  person  by  whom  it  must  be  sent. 
The  80th  section  does,  out  the  79th  does  not.] 
The  79th  must  be  construed  with  reference  to 
the  other  sections.  The  Queen  r.  Cambridgeshirt^ 
is  in  point  on  this  statute.  The  notice,  if  not 
bad  for  any  other  reason,  is  clearly  bad  for  not 
showing  that  it  was  sent  by  the  majority  of  the 
overseers,  being  in  &ct  sent  by  only  tuee  out 
of  six  overseers  and  churchwardens. 

Lord  Denman,  C.  J. — I  do  not  think  that  we 
are  bound  in  this  case  to  enter  into  the  question 
of  the  form  of  the  notice.  It  is  quite  clear  that 
it  should  appear  to  be  the  act  of  the  majority. 
But  here  it  is  proved  that  three  only  of  the 
parish  officers  send  this  notice,  and  that  there 
were  six  officers  in  the  parish  authorised  to 
send  such  notices.  So  that  it  is  proved  that 
the  notice  was  not  sent  by  the  authority  of  the 
majority.  The  consequence  is,  that  the  acts 
required  by  the  statute  to  be  done  have  not 
been  complied  with.  The  objection,  therefore, 
to  this  notice  appears  to  me  to  be  gpod,  and 
must  prevaiL 

Mr.  Justice  Pa/femm.— The  act  of  the  over- 


•  7  Ad.  &  El.  480.        ^  6  Maule  &  S.  319. 
<  Ante,  voL  23,  p.  317.    '  7  Ad.  &  £U.  480. 
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seen  or  other  officers  of  a  piriah  most  be  tbe 
act  of  the  majority  of  those  overseers  or  officers. 
How  that  fact  is  to  be  shown,  may,  perhaps,  be 
the  subject  of  dispute,  but  it  must  be  snown. 
Ilere  it  is  not  shown  in  any  way  to  be  the 
act  of  the  majority. 

Mr.  Justice  Coleridge, — I  quite  agree  with 
the  rest  of  the  court,  and  for  the  reasons  stated 
b^  my  lord  and  my  brother  Pattewm.  I  shall 
therefore  only  add,  that  I  wish  to  say  that  we 
do  not  wish  to  encourage  the  adoption  of  any 
form  of  notice  except  that  which  is  in  strict 
conformitv  with  what  the  act  of  parliament  re- 

guires.  I  should  be  sorry  if  anything  which 
as  fallen  from  me  in  the  course  of  the  ail- 
ment should  appear  to  lead  to  a  diffisrent  con- 
clusion. Here  there  were  six  overseers.  The  I 
notice  was  given  by  three;  but  there  might 
have  been  a  notice  of  abandonment  by  the 
other  three.  Under  these  circumstances,  great 
inconvenience  mi^ht  arise  in  determining  what 
were  the  real  sentiments  of  the  majority  of  the 
body. 

Mr.  Justice  WigJitman, — I  am  entirely  of  the 
same  opinion.  Tue  statute  requires  the  notice 
to  be  sent  by  the  overseers  or  guardians.  It 
could  only  be  by  virtue  of  the  statute  that  the 
notice  was  sent,  and  by  the  statute  it  could  not 
be  good  if  it  proceeded  only  from  the  smaller 
number  of  the  body.  It  should  be  shown  to 
come  from  the  majority  of  the  officers,  other- 
wise the  inconvenience  stated  by  my  brother 
CoUridge  might  arise. 
Order  of  sessions  quashed. 
Th€  Qti^en  ▼.  WesHmry,  H.  T.  1S44.  Q.  B., 
F.J. 


COMMON  LAW  SITTINGS. 
Easter  Term,  1844. 

Qiitcii'f  ISntcf. 
Ill  Terw. 

HIDDLBSBX. 

First  Sittmg,  Tuesday    ....    •  April  1 6 

And  by  adjournment,  until 

Second  Sitting,  Saturday    ....  April  20 

And  by  adjournment,  until  all  the  causes 

appointed  are  tried. 

Tliird  Sitting,  Undefended,  Monday     May    6 

(Sit  at  half-past  nine  o'dodL.) 


<Stt<cn'0  IStncl  Vtad<ce  Coart, 

IBtpcried  hy  E.  H.  Woolrych,  Esg.,  BarritUr  oi 
LawJ] 

ATTORNBY. — WBL8H  JUDICATURB  ACT. — 
ADMISSION. — SIGNING  THE  ROLL. 

An  attorney  %cho  has  been  admitted  in  the 
Exchequer  under  the  Welsh  Judicature  Act, 
may,  on  producing  his  admission  to  the 
Master,  he  admitted  an  attorney  qf  this 
court  without  motion. 

Butt  applied  to  admit  a  gentleman  named 
Roberts,  an  attorney  of  this  court.  He  said 
the  applicant  had  already  been  admitted  in  the 
Exchequer,  under  the  Welsh  Judicature  Act, 
and  the  present  application  was  made  on  the 
rule  for  his  admission  in  the  Exchequer.  The 
6  &  7  Vict.  c.  73,  8.  27,  declares  all  persons 
duly  admitted  in  one  court  capable  of  practis- 
ing in  any  other  court,  on  signing  the  rolls  of 
such  court. 

WiUiams,  J. — I  understand  that  the  appli- 
cant would,  on  producing  the  necessary  oocu- 
ments  to  the  Master,  be  allowed  at  once  to 
inscribe  his  name  upon  the  roll  of  this  court. 

Roleffranted. 

Ex  parte  Roberts,  H.  T.  1944.    Q,  B,  P.  C. 


LONDON. 

Tuesday May  7 

4fter  Term. 

Thursday  .    .    May  9  [  Friday    .     .     Mav  7 
(To  adjourn  only.) 

The  Court  will  sit  at  eleven  o'clock  in  term, 
in  Middlesex,  except  the  last  sitting;  at  twelve 
in  London ;  and  in  both  at  half-past  nine  after 
term. 

By  order. — No  causes^  of  tres.  tree,  on  the 
case,  replevin,  or  feigned  issues  will  be  tried  in 
term;  but  if  among  them  any  can  be  tried, 
such  as  assault,  libel,  and  slander  withont  joa- 
tification,  and  replevin  in  which  payment  obIj 
is  in  question,  they  will  be  appointed  to  be 
taken  after  the  usual  short  causes. 

The  Marshal  is  authorised  to  postpone  such 
as  he  thinks  long  causes. 

Short  defended  as  well  as  undefended  eaoses 
entered  for  the  sitting  on  Ma^  7th,  will  be  tried 
on  that  day,  if  the  plaintiffs  wish  it,  unless  there 
be  a  satisfactory  affidavit  of  merits. 


PARLIAMENTARY  INTELLIGENCE. 

Sosal  flksmt0. 

April  2. 

Annual  Indemnity. 
Mutiny. 

House  of  Aorlrs. 

BILLS  IN  PROQRK88. 

Penalties  on  Horse-racing,  &c.,  repeal. 

[For  2d  reading.]  Duke  of  Richmond. 

Law  of  Libel  Amendment. 

[In  Select  Committee.}  Lord  Campbell. 
Creditors  and  Debtors. 

[For  2d  reading.]  Lord  Cottenham. 

Iaw  of  Patents. 

[For  2d  reading.]  Lord  Broogham. 

Transfer  of  Proper^. 

[For  2d  readmg.J  Lord  Chancellor. 

Pnvy  Council  Appellate  Jurisdiction. 

[In  Select  Committee.]  Lord  Brou^iam. 
Dissenter  Chapel  Trusts. 

[For  2d  reaoing.]  Lord  ChsacfBor> 

Tenants'  Permanent  Improvements. 

[For  2d  reading.l  Lord  Portman. 


ParUammiary  IntdKgence. — Dividends  Declared, 
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Intematioiial  Copyright. 

[In  Committee.J 
Consolidation  of  the  Criminal  Law. 

[For  2d  reading.]  Lord  Brougham, 

IRISH  MARRIAGES. 

The  Queen  v.  WUHe.   Judgment  of  the  court 
below  affirmed  29th  March. 

Kottfe  of  Commotttf. 

BILLS  IN  PROGRESS. 

Small  Debt  Courts.  Mr.  Jervis* 

[For  2d  reading  I7th  April.] 
Iniproved  Proceedings  in  Superior  Courts. 

[For  2d  reading  17th  April.]    Mr.  Jenris. 
Poor  Law  Amendment.  Sir  J.  Graham. 

[In  Committee.] 
County  Coroners.  Mr.  Pakington. 

[Waiting  for  Report,  17th  April.! 
Inclosure  of  Commons.  Lord  Yfonkj. 

[In  Committee  24th  April.! 
Court  of  Arches.  Mr.  Elphinstone. 

[For  2d  reading  1st  May.] 
Marriage  and  Divorce.  Mr.  Elphinstone. 

[For  2d  reading  1st  May.] 
Masters  and  Servants.  Mr.  Miles. 

[In  Committee  l7th  April.] 
Damage  by  Fire.  Earl  Lincoln. 

Mortmain  Acts. 

[In  Select  Committee.] 
Controverted  Elections. 
*    [In  Select  Committee.] 
Ctuarter  Sessions.  Mr.  Pakington. 

[In  Committee  I7th  April.] 
Appeals  in  Criminal  Cases.  Mr.  Kelly. 
County  Courts. 

[For  2nd  readin^.^  Sir  J.  Graham. 

Inferior  Courts  B«^iflb. 

[For  2nd  reading.]  Sir  J.  Graham. 

Lancaster  Court  of  Chancery. 

[For  2nd  reading.]  Lord  G.  Somerset. 

Lsulicaster  County  Court. 

[For  2nd  reading.]  Lord  G.  Somerset. 

EU^clesiastical  Courts. 

[For  2nd  reading  22nd  April.] 
L«aw  of  Partnership.  Mr.  Gladstone. 

The  House  adjourned  to  15th  April. 


BANKRUPTCY-DIVIDENDS  DECLARED 
From  Jan,  tnd  to  March  t9th,  both  inelusm, 

AcramsD^  D.  W.«  W.  E.  Acraman,  A.  J.  Aeramao, 
W»  Mofvan,  T.  Holbroyd,  and  /.  N.  Fnnklio. 
Div.  Is.  9d.,  (on  aeparate  estate  of  J.  N.  Frank- 
lin.) 

Allison,  G.,  Darliogton,  Durham,  Scrivener.  Dir. 
15a.  4d.»  with  interest 

Anderson,  D.  &  Co.,  Old  fiioad  Street,  Merchants. 
4Ui  div.  td. 

Arnold.  J.H.,and  W.H.WooUett, Clements* Lane, 
Ship  and  Inaurance  Agents,  &c.  Dir.  St.  (on 
tbe  aeparate  estate  of  J.  H.  Arnold.) 

Arnold,  J.  H.,  and  W.H.  WooUett.  ClemanU' Lane, 
Ship  and  Inaoranca  Agent4|  &c«    Dir.  la. 

Aiherton,  W.,  Manchester,  Glua  ManufaoUirer. 
Pi?.  5f.  6d. 


Atkins,  J.,  Shoraditeh,TobaeeomBt«    Dtr.  f s. 
Bacon,  B.,  Anchor  Street,  Sboreditcb,  Silk  Manu* 

facturer.    1st  dir.  Is.  6d. 
Bath,  W.,  Bilston,   Brand/  Merchant,      lat  dir, 

lOd. 
Raker,  T.  -and  R.  Ainsworth,  Warrington,  Cotton 

Spinners.     Dir.  13s.  Sd. 
Bayley,  E.  B.,  Pendleton,  near  Manchester,  Stuff 

Printer,  &c.     Dir.  4ff.  2^d. 
Bayley,  W.,  Hastings,  Grocer,  Ac.     Dir.  3s.  3d. 
Beck,  C,  Leadenhall  Street,  Ship  and  Inaurance 

Broker,    lat  dir.  la. 
Beer,  J.  R.,  and  W.  H.  Bastick,  St.  Thomas,  Deron, 

Coal  Merchant,  &c.     Dir.  6a.  6d.;  final  dir. 

7d.,  and  dir.  of  20s.,  (on  separate  estste  of  J, 

R.  Beer.) 
Bell,  J.,  Newcast]e*upon-Tyne,  Earthenware  Ma- 
nufacturer.   Snd  dir.  -^  parts  of  a  |)ennr. 
Benansan,  A.  L.,  and  J.  Brandon,  9,  Walhrook 

Bttttdinga,  Merchants.     Dir.  4|d, 
Bensusan,  A.  L.,  and  J.  Brandon,  9,  Walhrook 

Build inga,  Merchants.    Dir.  Is. 3d.,  (aeparatd 

tatate  of  A.  L.  Bensusan.) 
Bealer,  C,  MiUbar  Grore,  St,  Andrew,  Plrmouth, 

Dir.  3s. 
Bidmead,  D.,  6f ,  Bread  Street,  Cheapaide,  Ware* 

houseman,  &c.    Snd  dir.  Is.  6d. 
Binyon,  £.,   I3eU'B  Buildings,  Salishurjr  Square. 

'lat  dir.  Is.  d^d. 
Boggs,  G.,  Lirerpool,  Merchant.    3rd  dir.  l)d. 
Boggs,  Taylor,  &  Co.,  Crest  Winchester  Street, 

Merchants.    Sod  dir.  Is. 
Bonny,  J.,  Lirerpool,  TViylor,  &c.     Dir.  3s.  6d. 
Borton,  W.,  Kirhymisperton,  York,  Banker.    Fur. 

dir.3}d. 
Bottamlr,  J.,  Delph,  York,  Woollen  Manufacturer. 

Snddir.  lO^d. 
Bowley,  R^  Bishop wearmouth,  Scrirener.  2nd  and 

final  dir.SJd. 
Brettell,  T.,  Rupert  Street,  Ilaymarket,  Printer* 

Snd  dir.  la.  lOd. 
Brooke,  T.,  Lirerpool,  Victualler,    lat  dir.  Is. 

lOd. 
Brown,  J.,  Sheffield,  Merchant,  &e.    Dir.  3s. 
Brown,  R.,  Kingston-upon-HuU,  Bookseller,  &c. 

Dir.  Ss.  6d. 
Buchanan,  C.  B.,  and  W.  Cunningham,  Lirerpool, 

Merchants.   1st  div.  10s. 
Buckley,  J^  Higher  Crompton,  near  Oldham,  Coal 

Master,  6cc.    Dir.  9s.  6d. 
Bumpstead,  £.,  Halesworth,  SuflTolk,  Grocer.    Ist 

dir.  6s. 
Butler,  J.  A.,  Loddington,  Northampton,  Machine 

Maker.    1st  dir.  Is.  6^4, 
Bttttenshaw,  S.,  High  Holbom,  Tea  Dealer,  &o. 

Final  dir.  Sd. 
Bttzton,  John,  Manchester,  Builder.     Dir.  Sa. 
Caldicott,  T.,  Newport,  Monmouth,  Grocer.    Ist 

dir.  5s.  3d. 
CsnniDg,  S.,  Warwick,  Victualler.    1st  dir.  Is.  5d. 
Caswell,  G.  T.,  Birmingham,  Glass  and  China 

Dealer.    Snd  dir.  Id. 
Cater,  J.  A.,  Hertford,  Brewer.    Dir.  Sd. 
Chapman,  T.,  179,  Tottenham  Court  Road,  Dairy- 
man.   Snd  dir.  3)d. 
Clapman,  J.,  X^eeds,  Innkeeper.     Final  dir.  6s. 

4d. 
Clarke,  J.  and  G.,  Market  Harborough,  Carpet  Ma* 

nufacturera.    1st  dir.  Ss.  3d. 
Clegg,  J.  S.,  and  J.  Whitby,  Lirerpool,  Merchanb. 

Dir.  la.  7d. 
Clereily.  G.,  Calne,  Wilu.    1st  dir.  Ss. 
CoUins,  J.,  Staines,  Middlesex,  Hotel  Keeper.  Din 

Is. 
Collings,  W.,  Deronport,  Baker.    Dir.  4d« 


480 


Baaknpieg  DimdmA  ]>eam^--LeUer  Boob. 


Colpitli,  R.S^  N«w€Mi]*«poa»T7BC^  Graeer,  &«• 

1st  dir.  It.  5d. 
Condra,  E.,  Milton  Stnet,  Donet  Square,  Builder. 

Dir.  78. 
Cotman^  H.,  Norwicb,  Draper,    let  dir.  6a. 
Cowherd,  J^SuigiU,KttKlal,llilUir,  Ac    Dir.  la. 

6d. 
CFanabrook,  J.,  Deal,  Draper.    Biw,  7a.  9d. 
Creeke,  T.,  Cambridgv,  Tailor,  &e.    Dir.  5a.  6d. 
CnUon,  M.,  LiverpMl,  Merdiaiit»     5th  and  fiul 

dir.  ^ha  pon^. 
Ctmnung,  J.,  206,  Tottenhaai  Govt  Road,  Farrier, 

&e.    Dir.  la. 
Dauaon  A  Walmalej,  Lirerpool,  Merchanta.    Dir. 

2a.4d. 
DaoDcey,  J.,  Coaley  Mills,  Uley,  Gloater,  Woollen 

Manofaeturer.    Dir.  la. 
Dariea,  J.  P.,  59,  Dariea  Street^  Berkeley  Square, 

Surgeon,  &c.    Dir.  90a. 
Denziloe,  U.,  Budport,  Deron,  Groeer,  flee.    Dir. 

5o. 
Dewe,  R.,  Oxfiord,  Bookseller,  let  dir.  Ida. 
Dixon,   M.,   Heaale,   Kingaton-upon-HuU,    Com 

dealer,    Dir.  Is. 
Dobeon,  J.  L.,  Kidderminater,  Woroealer,  Carpet 

Manofaotnrar.    lat  dir.  4a. 
Dorral,  B.,  Ironbridire,  Mercer.    Dir.  4a.  10]d. 
DnggM,  T.,  Cheadle,   Cheater,    Calioe  Printer. 

9nd  dir.  lOd. 
Dunnett,  W.,  Manchester,  Commiwrion  Agent,  &e. 

Dir.  ia. 
Edwards,  W.,  and  G.  Walker,  Cheater,  Nocsery- 

nan,  &e.    Dir.  ll^d.;  (oo  aeparate  estate  of 

W.  Edwards.)    Dir. la.;  (on  aeparate  eaUte 

of  G.Walker.)    Dir.  11). 
Erana,  R.,  J.  Foater,  S.  Z.  Langton,  and  T.  Foater, 

Barge  Yard,  Bucklerabury,  Eaat  India  Mer- 

ehaota.    2nd  dir.  la.  6d. 
Farr,  T.,  Manchester,  Silk  Manufaoturer.    2nd  dir 

la.  lOid. 
Fehr,  T.  J.,  High  Street,  Binntngbaia.   Dir,  la. 6d. 
Fell,  J.,  Urerpool,  Meichant.  Dir.  M. 
Fletcher,  J.,  Maryport,  Cumberland,  Boiler  Manu- 
facturer, &c.  2nd  dir.  Is.  6d. 
Ford,  F.,  Aklgate,  London,  Draper.  2nd  dir,  Sd.  . 
Fry,  W.,  J.  Fry,  and  J.  Chapman,  Poultry,  Bankers. 

Final  dir.  20a.,  (on  aeparate  eaUte   of  W. 

Fry.) 
Fiy,  W.,  J.  Fry,  and  J.  Chapman,  St  Mildred'a 

Court,  Poultry,  Bankers.    7tb  dir.  7d. 
Gautier,  F.,  Gould  Square,  Crstcfaed  Frian,  Mar* 

chants.     Ifd. 
Geoige,  J.  N.,  66,  Upper  Berkeley  Street,  Book- 
seller,   lat  dir.  Sa.  lOd. 
Georgea,  W.  P.,  Devonport,  Wine  Merehast.    lat 

dir.  3s.  4d.,  final  ^d. 
Gittiua,  A.,  and  J.  Cartwricht,  Shiowabaiy,  IiOB« 

mongera.    5rd  dir.  2i£ 
Gkdstone,  S.  P.,  Crisp  Street,  Eaat  India  Road, 

Shipwright.    Dir.  7ld. 
Goddard,  £.,  of  Holbeach,  Grocer.    2Bd  dir.  la. 

4]d, 
Goodwin,  T.,  and  W.  H.  Griiin,  Loscoe,  Heanor, 

Derbr,  Lime  Bumera,  Aco.    Dir.  2d. 
Goolden,  k.,  Welshpool,  Montgomery,  Cairiar,  &c, 

Final  dir.  l|d. 
Gordon,  J.,  Lirerpool,  Merchant,    lat  dir.  5s.  lOd, 

and  Icba  penny. 
Gordon,  J.,  Liverpool,  Merchant,  lat.  dir.  16a.  lid, 
Grayling,  W.,  jun.,  15*  Green  Bank,  Wappii^. 

lat  dir.  la.  2d. 
Gray,  J.  L.,  50,  Jennyn  filaae^  Tailor*    lat  dir, 

2a.  6d. 
Grocock,  S.,  Leicester,  Builder.    Ist  dir.  7a.  5)4. 


Hale,  R.,  Hawley  Square,  Maigata^  Bookarflor,  4m» 

Final  dir.  la. 
Hall,  £.  D.,  WalaaU,  Stafford,  Cazrier.  laL  dtr.dd. 
Hanaford,  R.,  Weymwuh,  Groeer.  Final  diT.  la.  5d. 
Hargraarea,  B.,  Maneheater,  Tailor,  &e.       Fnaal 

dir.  9a.  Id. 
Harris,  M.,  Swanaea,  Drspei;    Dir.  9d. 
Harrington,  J.  &  W.  PattenaM,  Woodbank,  C«b- 

heriand.  Calico  Printara.    Final  dir.    la.  4d. 

and  j^thaofa  ^. 
HareUxsk,  Wm.,  Sooth  Sfaielda,  Durham,  Carrcr. 

Final  dir.  2d.  U  ffim  penny. 
Harrey,  G.,  Haodsacre,  StaiRird,  Spirit  and  Cider 

Merchant,    lat.  dir.  3a.  lid. 
Harwood,    A.  T.,   Streatham.  Snrrey,   Lodgings 

house  Keeper.    Dir.  la.  6)dL 
Hayea,  J.*  Taunton,  Ian  Keeper.   Dir.  la.  4d. 
Heap,  W.,  J.  Roberta,  and  W.  Roberta.  Pndibam, 

Lancaater,  Cotton  Spinneia.    Dir.  20ia. ;  (ca 

aeparate  eatate  of  W.  Heap,  lat.  dir.  18a. ;  oa 

aeparate  of  John  RoberU,  lat  dir.  5|<L^ 
HMtbcote,  R.,  Maneheater, Victnaller,  &e.  Dir.  14a. 
Hedderly,  J.,  Nottingham, Dmggiat.  laCdir.S^id. 
Hemng,  J.,  Kowcaatle-upoB-'^mo, 

chant,    Dir.  12a. 
HiU,  W.,  Hewoaalle-opon-Tjme,  Wiaa 

&c.     Dir.  2s.  2d. 
Hitch,  W.,  Kingafamd,  Groeer  and 

lat  Dir.  la. 
Hitchcock,  T^  Alrewas,  Stafford,  Worsted  Biana- 

ftcturer.    Dir.  2s. 7d. 
Hobbonse,  H.  W.,  k,  Co.,  Badi,  Bankora.   Dir.  2s. 
Uobbonae,  H.  W..  J.  FhiUott,and  C.  Lowder,  Bsib, 

Bankers.    Dir,  20a.,  (aeparate  oatata  of  H. 

W,  Hobhouse.) 
Hobbouae,  H.  W.,  J.  Phaiott,and  C.  Loarder,  Balh, 

Bankera.     Dir.  Sa.,  (aaporato  oatata  of  C 

Lowder.) 
Ho1dswonh,G.,SaIterbyMi]l,Hali&x.  Div.3a.4d. 
HoUoway,  C.  Qneen'a  Head    Inn,    Stockbridge, 

Hanto,  Victualler.    2od  dir.  6|d. 
Holloway.  A.,  Baaiagatoke,  Hania,  Dnpor.    Dir. 

2s.  6d. 
Hoole,  Wm.,  Sheffield,  Leather  Dreaaer.     Dir.  5s. 
Hopper,  E.,  late  of  Moor  Street,  St.  Anne,  Middle- 
sex, Victualler.    Dir.  20s. 
Hopper,  W.,  G  t.  Queen  Street,  Uiwoln'a  Ian  FiaMr, 

Carpet  Warehousomaa.    2Bd  dir.  1  a.  lOd. 
Horder.  T.  W.,  Fenchurch  Scraat,  Chymtat.  die. 

2od  dir.  6d. 
Howard,  J.  P.,  AtUo  Bridgs^  Norfolk,  Malalar,  Ice. 

Dir.  9d. 
Hughes,  M.  A.,  Birminghanu    Dir.  l]d. 
Humphreya,  W.,  Brighton,  Wine  Merehaat.    1st 

dir.  4a.  9d. 
Hnnt,  W.  N.,28,  Watling  Street,  Loedoo»8tatiaMr. 

lat.  dir.  4a.  lOd. 
[The  ramahider  of  the  Diridendi  will  bo  inaeited 
in  our  noKt  No.] 


THB  EDrrOR*S  LETTER  BOX. 

"  H.''  is  informed  tibat  in  the  absence  of 
any  arrangement  between  the  lesaor  and  lessee, 
as  to  the  ezjiense  of  a  lease  and  o(Hinterpsrt» 
the  expense  is  to  be  borne  by  the  lessee. 

We  are  oUiged  to  ''A  Sobaciiber  from  tfar 
commencement'*  for  the  trouble  be  has  taken. 

The  letters  of  ''Civis"  awl  '^B."  bste  been 
leeeived. 

Some  eommmuestwiis  m  imaTmdably  de- 

faVM. 


tlCf^  Htgal  (l^hntttitx. 


SATURDAY,  APRIL  13,  1844. 


-■"  Quod  mi^  ad  nos 
Pertlnety  et  newire  malum  est,  agitamus* 

Ho&A«li 


A  MEMOIR  OF  LORD  ABINGER. 

Wx  have  this  week  to  record  the  death 
of  a  man  most  eminent  in  the  law.  In  our 
last  number  we  had  to  state  that  Lord 
Abii^r,  while  discharging  his  duty  on  the 
circuit,  was  struck  with  apoplexy,  and 
that  no  hope  was  entertained  of  his  being 
able  again  to  resume  his  judicial  functions. 
We  have  this  week  to  state  that  he  lingered 
until  Sunday  morning  in  a  hopeless  state, 
when  he  expired.  We  have  now,  there- 
fore, to  sketch  the  principal  events  of  his 
life,  and  to  glance  at  his  qualifications  for 
the  bar  and  the  bench.  At  the  former, 
for  a  quarter  of  a  century  no  man  was 
better  known  or  more  highly  estimated;  and 
on  the  latter,  if  he  was  not  so  distinguished, 
it  was  chiefly  by  reason  that  he  was  tried 
by  the  severe  test  of  his  own  great  repu- 
tation. 

James  Scarlett  was  one  of  the  eminent 
men  who  have  been  given  to  his  mother- 
country  by  one  of  her  colonies.  In  the 
island  of  Jamaica  the  names  of  Scarlett  and 
Anglin  have  long  been  known,  and  from 
the  union  of  these  two  families  in  the  per- 
son of  Robert  Scarlett,  Esq.,  and  Miss 
Elizabeth  Anglin,  sprang  an  issue  of  several 
cliildren.  There  were  three  sons, we  believe, 
of  whom  James  was  the  second  and  last 
surviving.  The  third  son  also  entered  the 
kiw,  and  reached  the  chief  justiceship  of 
his  native  island,  was  knighted,  and  was 
in  all  respects  as  celebrated  in  his  own 
colony  as  his  elder  brother  was  in  Great 
Britain.  The  subject  of  this  memoir  was 
sent  at  an  early  age  to  this  country,  and 
after  having  passed  some  time  at  a  public 
school,  was  sent  to    the  University    of 
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Cambridge,  where  he  was  entered  as  a 
fellow  commoner  of  Trinity  College.  His 
means,  we  have  always  understood  were 
ample,  and  he  was  of  opinion  -— >  an 
opinion  which  he  endeavoured  to  enforce 
when  the  opportunity  occurred, — that  no 
man  should  enter  the  profession^  of  the 
law  without  such  means  ;  his  minimum 
limit,  we  believe,  was  a  settled  income  of 
400/.  a  year ;— a  prejudice  which  we  are 
satisfied  is  entertained  by  scarcely  any 
other  eminent  man,  and  which,  we  appre- 
hend, if  it  had  been  carried  into  execution 
would  have  excluded  the  present  holders 
of  the  Great  Seals  of  Great  Britain  and 
Ireland  from  the  profession. 

Mr.  Scarlett,  however,  was  a  favourable 
example  of  his  own  proposed  rule.  He 
early  chose  the  law  for  his  profession,  and 
he  applied  himself  to  its  study  as  heartily 
as  if  he  had  not  a  sixpence.  Afler  taking 
his  bachelor's  degree  he  left  the  University, 
and  domiciled  himself  in  the  Temple,  hav- 
ing previously  entered  himself;  and  in  the 
year  1791,  he  was  called  to  the  bar  by  the 
Society  of  the  Inner  Temple,  and  chose 
the  northern  circuit. 

In  his  progress  to  eminence  he  had  the 
usual  difficulties  to  encounter ;  he  did  not 
rise  at  once  to  distinction ;  no  happy  acci- 
dent or  miraculous  intervention  enabled 
him  to  escape  the  usual  probation ;  but 
we  have  always  understood  that  he  was 
soon  noticed  as  a  shrewd,  intelligent  man, 
a  good  pleader,  and  a  safe  and  steady 
junior.  He  had  at  that  time  no  mean 
competitors  for  business  to  contend  with ; 
and  it  must  be  remembered  that  to  his 
praise  or  dispraise,  as  our  readers  may  de- 
termincy  he  founded  a  school  at  the  bar 
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different  from  that  in  which  he  was  brought 
up.    When  he  came  into  the  profession, 
he  found  Erskine,  Law,  Garrow,  Best,  and 
others,  distinguished  not  only  as  lawyers 
but  as  orators  ;    the  conduct  of  nisi  prius 
business  was  very  different  from  that  which 
it  was  in  his  own  meridian  day,  or  what  it 
now  is.     Eloquence  of  the  highest  order 
was  eagerly  sought  for,  and  Erskine  was  all- 
powerful.      Subsequently,  Shepherd,  Best, 
Copley,  Brougham,  and  Wilde,  appeared  as 
the    great  common   law   leaders  of   the 
day,  with  all  of  whom   he  measured  his 
strength,  and    most    generally  came    off 
victorious.      But  this  was    after  a  long 
apprenticeship.      Slowly  and  by  dint  of 
great  labour  and  perseverance,  he  rose  into 
distinction  at  his  session  and  on  his  cir- 
cuit ;  and  although  when  he  had  attained 
the  lead  there  and  in  London,  no  one  held 
it  more  triumphantly  or  kept  it  longer,  yet 
it  was  not  without  great  exertions  that  he 
did  attain  it.     Certainly  he  received  no 
help  from  power  or  patronage ;  no  ministe- 
rial favour  beamed  on  him,  and  it  was  after 
twenty- three  years*  practice  without  the 
bar,  that  he  won  the  right  to  sit  within  it; 
— but  silk  gowns  were  not  so  rife  as  at 
present.     Lord  Eldon  for  nearly  all  this 
period  was  the  dispenser  of  legal  honours ; 
Mr.  Scarlett  was  a  whig,  and  this   was 
then  considered  a  reason  for  not  giving 
him  a  silk  gown ;  certainly  an  unfair  one  : 
and   he  had   his  revenge,  when   in  1827, 
on  being  appointed  Attorney  General  by 
Mr.  Canning,  Lord  Eldon,  as  the  holder  of 
the  great  seal,  which  he  still  held  with  an 
expiring  grasp,  was   obliged  to  swear  in 
the   man  as  Attorney-General  whom  he 
had  so  long  declined  to  appoint  as  king's 
counsel.      Mr.   Scarlett  received  his  silk 
gown  in  the  year  1816,  nnd  this  was  a  real 
benefit  to  him.     It  sealed  his  success,  and 
down  to  the  time  when  he  left  the  bar, 
the  constant  race  of  both  parties  was  to 
obtain  his  services.      All  who  remember 
him  at  the  bar  will  bear  testimony  to  their 
value.     He  was  quite  willing  that  others 
should  be  reckoned  more  eloquent  or  mure 
learned ;  the  merit  which  he  claimed  was 
simply  that  of  gaining  a  verdict,  and  to  no 
one  so  justly  did  it  belong.     To  juries  he 
was  irresistible ;  he  had  the  art  of  conceal- 
ing his  art;  his  few  quiet  sentences;  his 
good-humoured  smile  ;  his  apparent  aban- 
donment of  all  the  tricks  of  the  advocate ; 
his  judicious  examination  of  his  witnesses, 
whether  in  chief  or  in  cross  examination  ; 
his  great  caution  in  opening  his  case,  and 
his  wonderful  knowledge  of  human  nature, 


gave  him  a  great  command  over  the  ordi* 
nary  run    of  jurymen.     Besides,  it    was 
a  mistake  to  suppose,  that  if  necesaarjy  be 
had  not  higher  qualities  than  these.     He 
found  on  all  common  occasioos  that  the 
victory  could  be  won  more  easily  by  ordi- 
nary means  —but  on  the  proper  occasion  be 
could  call  in  extraordinary;  he  wasnotde6- 
cient  in  the  arts  of  rhetoric;  he  only  thought 
it  best  generally  not  to  employ  them.    But 
in  this,  as  we  have  already  noticed,  he  may 
be  said  to  have  founded  a  new  school  at 
the  bar,  in  which  appeals  to  the  feelings 
were  laid  aside,  and  the  judgment,  fir  per- 
haps the  prejudices  of  the  jury  were  alone 
addressed.     As  a  proof  of  his  eminence  on 
his  circuit,  we  should  notice  that  he  had 
been  appointed  Attorney-General  of  the 
county  palatine  of  Lancaster- 
Having  thus  attained  the  first  rank  as 
an    advocate,  other   ambitions  began  to 
grow  on  him.     He  had  been  a  steady  and 
consistent,  but  moderate  whig  in  politics, 
and  he  now  wished  to  assert  his  principles 
in  parliament.     He  was  not  immediately 
successful  in   this.      He  twice  contest^ 
Lewes  unsuccessfully.  Sir  John  Shelly,  on 
the    first    occasion,    beating    him    by   a 
majoritv  of  19.     But  his  efforts  attracted 
the  attention  of  his  party,  and    on   the 
general  election  in  1820,  on  the  death  of 
George  the  Third,  he  became  member  for 
Peterborough,  then  at    the   command  of 
Lord  Fitzwilliam  ;  thus  giving  another  in- 
stance of  an  eminent  lawyer  finding  his 
first  entrance  into  the  House  of  Commons 
by  means  of  a  rotten  borough.     But  this, 
it  must  be  allowed,  was  unwillingly,  as  m 
1822  he  accepted  Uie  Chiltem  Hundreds, 
on  an  opportunity  occurring,  and  contested 
the   University   of  Cambridge    with   Mr. 
Bankes,    who,  however,  beat   him   by  a 
majority  of  138,  and  he  had  to  fall  back 
upon  Peterborough,  for  which  borough*  or 
for  Malfon,  which  was  in  the  same  inte- 
rest, he  continued  member  so  long  as  be 
adhered  to  his  original  party. 

But  a  great  change  in  the  political 
aspect  of  affairs  was  about  to  occur,  and 
parties,  were  to  be  broken  up,  and  to  be 
entirely  re-assorted.  The  immediate  event 
which  led  to  this  crisis,  which  was,  how- 
ever, long  foreseen,  was  the  dispersion  of 
Lord  LiverpooKs  administration  in  1827| 
when  Mr.  Canning  became  prime  minister. 
That  minister  (Lord  Lyndhurst  being 
chancellor)  being  forced  to  resort  to  the 
whigs  for  support,  offered  the  Attorney- 
generalship  to  Mr.  Scarlett,  as  perhaps 
one  of  that  party  who  agreed  with  him  most 
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in  opinion:  and  his  offer  was  accepted; 
and  from  this  time  it  would  appear  that 
^r.  Scarlett  s  political  leaning  was  rather 
to  the  party  which  Mr.  Canning  had  lef^ 
than  to  that  to  which  he  appeared  de- 
sirous of  approximating.  On  the  advent 
to  power  of  the  Duke  of  Wellington, 
however,  in  the  next  year,  he  resigned 
liis  office ;  but  soon  after  the  introduction 
by  that  minister  of  the  Roman  Catholic 
Helief  Bill»  he  was  reappointed  to  it,  on 
the  extrusion  of  Sir  Charles  Wetherell, 
who,  as  we  all  remember*  strongly  repu- 
diated that  measure.  Sir  James  Scarlett, 
throughout  the  remainder  of  his  life,  ac- 
knowledged as  his  political  leader  the 
Duke  of  Wellington.  Indeed  it  may  be 
doubted  whether  at  any  part  of  his  life 
he  had  a  strong  feeling  for  the  more  demo- 
cratical  part  of  our  institutions  :  in  party 
feeling  he  was  for  many  years  a  whig ;  he 
was  friendly  to  the  removal  of  the  disabili- 
tiesof  the  Catholics;  to  the  amelioration  of 
the  criminal  law;  and  he  attempteda reform 
of  the  Poor  Law,  in  which,  however,  he 
failed.  But  he  never  showed  any  strong 
sympathy  for  what  is  called  the  popular 
cause,  either  in  public  or  private.  When 
a  bencher  of  the  Inner  Temple,  as  we  have 
noticed,  he  was  desirous  of  introducing 
the  law  of  qualification  to  the  degree  of 
barrister,  and  on  many  other  occasions  he 
showed  an  aristocratical  feeling  and  ten- 
dency. 

Under  the  Duke  of  Wellington's  admi 
mstration  he  became  an  extremely  un 
popular  Attorney  general,  as  the  instrument 
of  government  in  prosecuting,  by  way  of 
criminal  information,  a  portion  of  the 
press.  In  that  time  of  great  excitement 
which  succeeded  the  passing  of  the  Roman 
Catholic  Relief  Bill,  and  which  preceded 
the  Reform  Bill,  the  violent  feelings  of 
parties  boiled  up,  and  showed  themselves 
in  articles  of  extreme  bitterness  against 
the  ministers.  Some  of  these  it  was 
almost  impossible  to  pass  over;  but  Sir 
James  Scarlett  was  thought  to  show  no 
unwillingness  to  execute  a  task  which 
preceding  and  succeeding  Attorney-gene- 
rals had  and  have  been  able  to  avoid.  In 
most  of  these  prosecutions  he  obtained 
verdicts. 

But  the  star  of  his  former  political 
friends  was  in  the  ascendant,  and  in  1830 
the  Duke  of  Wellington  resigned ;  Earl 
Grey  was  appointed  premier,  and  Lord 
Brougham  received  the  great  seal.  Sir 
James    Scarlett    resigned  the  Attorney* 


generalship  and  went  into  oppositiom 
stoutly  opposing  the  Reform  Bill  and  other 
measures  of  the  whigs.  He  had,  however, 
severed  his  connexion  with  his  whig  patron 
Lord  Fitzwilliam,  having  been  elected  in 

1831  member  for  Cockermouth,  and  in 

1832  for  Norwich,  which  seat  he  retained 
until  created  Chief  Baron.  This  elevation 
took  place  in  the  year  1834,  when  Sir 
Robert  Peel  came  into  office  for  a  short 
time,  and  Lord  Lyndhurst  vacated  the 
Chief  Baronship,  being  created  Chancellor. 

On  this  occasion  Sir  James  Scarlett 
was  elevated  to  the  peerage  by  the  title 
of  Lord  Abinger.  We  have  already  said, 
that  if  as  a  judge  he  disappointed  expecta- 
tion, it  was  because  so  much  was  expected 
of  him.  He  had  many  judicial  quah'fica- 
tions  in  a  high  degree:  great  quickness, 
extensive  experience,  vast  shrewdness, 
and  judgment.  It  will  hardly  be  said  that 
he  sustained  his  full  reputation  on  the 
bench,  but  none  can  deny  that  he  was 
able,  acute,  discerning,  and,  on  the  whole, 
painstaking.  In  deciding  cases,  he  was 
more  willing  to  draw  from  the  stores  of 
his  own  mind  than  from  previous  cases, 
and  rarely,  if  he  could  avoid  it,  rested  his 
judgments  on  previous  authorities. 

Lord  Abinger  was  twice  married ;  first 
in  early  life,  in  1792,  one  year  after  he 
was  called  to  the  bar,  to  the  third  daughter 
of  Peter  Campbell,  Esq.,  of  Kilmory, 
Argyllshire,  by  whom  he  had  three  sons 
and  two  daughters;  and,  secondly,  the 
daughter  of  the  late  Lee  Steere  Stecre, 
Esq.,  of  Jayes,  Surrey,  who  had  previously 
been  married  to  the  Kev.  H.  J.  Ridley,  of 
Oaklev. 

Although  Lord  Abinger  suffered  much 
from  ill  health  of  late  years,  his  mind 
remained  vigorous  to  the  last,  notwithstand- 
ing he  reached  the  great  age  of  seventy-six. 
His  eldest  son,  Robert  Campbell  Scarlett, 
succeeds  him  in  the  title.  He  was  called 
to  the  bar,  and  was  appointed  a  Master  of 
the  Exchequer,  and  as  such  received  a 
pension  on  the  abolition  of  the  Equity 
Exchequer,  which  now  ceases  on  his 
elevation  to  the  peerage, — this  being  ex- 
pressly provided  for  by  the  act.  1  ord 
Abinger's  eldest  daughter  was  married  to 
Lord  Campbell  in  1821,  and  was  created 
Baroness  Stratheden  in  1836. 

We  have  thus  endeavoured  to  give  an 
impartial  and  correct  account  of  this 
eminent  man,  who  will  go  down  to  pos- 
terity as  one  of  the  greatest  lawyers  of  the 
present  century. 
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THE  SOCIETY   FOR    PROMOTING 
THE  AMENDMENT  OF  THE  LAW. 

WKextractfroin  the  Chronicle  of  jesterdaj 
the  adyertisement  of  this  society,  of  which 
we  gave  some  account  in  our  last  number. 
It  will  be  seen,  from  the  list  of  its  present 
members,  that  it  appears  under  the  highest 
professional  auspices.  We  are  glad  to  see 
that  it  is  deprived  of  all  party  character, 
as  we  are  satisfied  that  no  benefit  would 
be  derived  from  a  political  association  of 
this  nature. 

We  understand  that  the  members  have 
divided  themselves  into  sections  consisting 
of  the  most  prominent  divisions  of  the  law, 
as  the  Common  Law,  Equity,  the  Laws  of 
Property,  &a,  and  that  to  each  section  is 
to  be  referred  those  matters  which  relate 
to  its  particular  subject,  and  the  sections 
are  to  report  to  the  general  body. 

The  establishment  of  this  society  is  cer- 
tainly an  important  event  fn  the  history  of 
the  law,  more  especially  as  it  will  probably 
consist  of  a  very  numerous  and  influential 
body  of  persons.  The  advertisement  is  as 
follows : — 

SOCIETY  FOR  PROMOTING 

THB 

AMENDMENT    OF  THE   LAW. 
President — Lord  Brotjgbam. 
Honorary  Members, 
The  Lord  Chancellor. 
Lord  Chief  Justice  Denman. 
Lord  Langdale,  M.  R. 
Lord  Jeffrey. 
Lord  Cuningham. 
Lord  Murray. 
M.  Guizot,  Paris. 
M.  Dupin. 
M.  Savigny,  Berlin. 
Chancellor  Kent,  U.  S. 
Mr.  Justice  Story,  U.  S. 
Plrofessor  Mittermaier,  Heidelberg. 

Ordinary  Members. 
The  Earl  Spencer. 
The  Lord  Brougham. 
The  Lord  Cottenham. 
The  Lord  Campbell. 
Henry  Bacon,  Esq. 
J.  E.  Blunt,  Esq. 
Wm.  Burge,  Esq.,  Q.  C. 
James  Campbell,  Esq. 
J.  H.  Christie,  Esq. 
Sir  Robert  Comyn. 
Wm.  Coulson,  Esq. 
Mr.  Seijeant  D'O^. 

Sam.  Duckworth,  Esq.,  Master  in  Chancery. 
Wm.  Eric,  Esq.,  Q.  C. 
Mr.  Commissioner  Evans. 
H.  Elphinstone,  Esq.,  M.P.,  D.C.L. 


Wm.  Ewart,  Esq.,  M.P. 

Mr.  Commissioner  Fane. 

E.  W.  Field,  Esq. 

Mr.  Commissioner  Fonblanqite. 

Harvey  Gem,  Esq. 

T.  I.  HaU,  Esq.,  Chief  Magistrate  Bow SCiwt. 

W.  G.  Hayter,  Esq.,  Q.  C,  M.P. 

B.  Hawes,  Esq.,  M  P. 

M.  D.Hill,  Esq.,  a  C. 

Mr.  Commissioner  Holroyd. 

John  Hodgson,  Esq. 

David  Jardine,  Esq.,  Police  Magistrate. 

John  H.  Koe,  Esq.,  Q.  C. 

Sir  D.  Le  Marehant,  Beort. 

J.  G.  Lockhart,  Esq. 

A.  H.  Lynch,  Esq.,  Master  in  Chaneray. 

Fitzroy  Kellv,  Esq.,  a  C,  M.  P. 

J.  M.  Kemble,  Esq. 

Henry  Hallam,  Esq. 

John  Macqueen,  Esq. 

Mr.  Serjeant  Manning. 

Mr.  Commissioner  Merivide. 

BasU  Montague,  Esq.,  Q.  C. 

E.  F.  Moore,  Esq. 

Robert  Palk,  Esq. 

Harris  Prendergast,  Esq. 

Samuel  Smith,  Esq. 

N.  W.  Senior,  Esq.,  Master  in  Chancery. 

George  Spence,  Esq.,  Q.  C. 

Thomas  Starkie,  Esq.,  Q.  C. 

James  Stewart,  Esq. 

John  Stock,  Esq.,  M.  P.,  D.  C.  L. 

Sir  John  Stoddart,  L.  L.  D. 

John  Stuart,  Esq.,  Q.  C. 

Wm.  Vizard,  Esq. 

W.  H.  Watson,  Esq.,  Q.  C,  M.  P. 

Sir  C.  F.  Williams. 

This  Society  has  been  formed  for  the  pur- 
pose of  assisting  the  amendment  of  the  law, 
and  improving  the  administration  of  jostice. 
Although  great  alteiations  have  been  recenfly 
made  in  many  departments  of  the  law,  H  m 
admitted  that  i>oth  the  law  itself,  and  the  iBode 
of  its  administration,  are  still  capable  of  im- 
provement. 

The  Society  is  fully  impressed  with  the  con- 
viction, that  any  further  alteration  should  he 
made  with  the  utmost  caution  and  circmnspec- 
tion.  But  it  is  of  the  greatest  importance  to 
the  community,  that  safe  and  expedient  altcfa- 
tions  in  the  law  should  be  proposed  and  in- 
vestigated; that  all  information  as  to  them 
should  be  brought  before  the  legislature  and 
the  public,  and  that  they  should  be  encouraged 
and  supported  by  ^  legitimate  means. 

It  has  therefore  been  thought  useful,  that  an 
association  should  be  established,  (without  re- 
ference to  any  political  party,)  to  assist  and 
carry  forward  these  great  ohjec^  It  aeemad 
most  proper  that  it  should  be  commenced  by 
persons  acquainted  with  the  administration  A 
the  law  in  various  departments.  But  in  addi- 
tion to  the  present  Members,  the  co-operation, 
not  onlv  of  other  Members  of  Parliament,  amd 
of  the  Legal  Profession,  but  of  all  oUier  claaBes, 
and  more  especially  of  the  trading  and  mer- 
cantile classes,  is  earnest]^  invited.  The  pnth- 
cipal  objects  of  the  society  will  be — 
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Isl.  To  bring  into  e(M>perelioii  iDdiridnak 
who  hmwe  alrndy  taken,  or  desire  to  take, 
actire  alepo  towards  the  amendment  of  the  kw, 
and  thus  render  their  efibrta  more  systematic 
and  effiectuaL 

2d.  To  eoUect  and  difinse  mformation,  with 
a  view  to  the  objects  of  the  Society. 

3rd.  To  undertake  a  commnnieaUon  with 
the  proper  anthorities  in  foreign  countries,  on 
subjects  connected  with  the  amendment  of  the 
law.    And 

4th.  To  pubhsh  from  time  to  time,  under 
the  sanction  of  Ae  Society,  such  suggestions 
as  voMY  seem  to  deserve  mote  than  ordinary 
coosifleration. 

CommnmrationR  may  be  addressed  to  Lord 
Bbouoham,  at  No.  4,  Grafiton-street ;  or  to 
the  Treasurer,  James  Stbwart,  Esq.,  No.  13, 
Southwick  Crescent,  Hyde  Park;  or  to  the 
Honorary  Secretary,  William  Vizard,  Esq., 
16»  New  Street,  Spring  Gardens ;  or  to  any 
other  Member  of  the  Society. 


LEGAL  VACANCIES. 

Wb  have  in  another  part  of  this  number 
given  a  memoir  of  Lord  Abinger.  We 
stated  in  our  last  number  that  we  believed 
that  no  doubt  could  be  entertained  as  to 
his  successor,  and  that  tlie  Attoniey-ge* 
neral  would  take  the  Chief  Baronship. 
Sir  Frederick  Pollock  at  die  time  we  write, 
has  not  been  sworn  in  ;  but  we  believe  that 
the  appointment  has  been  determined  on. 
Sir  William  FoUett,  of  course  takes  the 
Attorney-generalship.  We  are  extremely 
sorry  to  hear  that  he  has  been  an  invalid 
for  some  time,  but  we  believe  that  the 
statement  in  the  newspapers  is  much  ex- 
aggerated. There  are  several  gentlemen 
mentioned  as  candidates  for  the  Solicitor- 
generalship,  but  we  believe  nothing  has 
been  fixed  in  this  respect,  and  we  consider 
it  quite  possible  that  none  of  the  gentlemen 
named  may  be  appointed  to  this  office. 


THE  ECCLESIASTICAL  COURTS 
BILL. 

INVBNTOnY  AND  ACCOUNT.  " 

PaasDMiNO  that  Sir  James  Graham  will 
move  forward  this  bill  soon  after  the 
Easter  recess,  we  deem  it  proper  to  call 
the  attention  of  the  practitioners  in  Chan- 
cery to  the  49th  clause  of  the  bill.  Any 
person  having  an  interest  in  the  estate  of 
the  deceased,  may,  under  this  section* 
impeach  and  question,  in  a  suit  to  be 
instituted  in  the  Arches  or  Chancery 
Court,  or  in  any  Diocesan   Court,   the 
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accuracy  of  an  inventory  or  accountf  or 
any  item  therein,  or  the/ac<  of,  ox  legality 
off  any  disbursement. 

The  Arches,  Chancery,  or  Diocesan 
Courts,  are  empowered  to  examine  wit- 
nesses in  such  cases^  and  to  refer  the 
inventory  or  account  to  the  registrar  of 
the  court,  to  inquire  and  report ;  and  then 
the  court  may  allow  or  disallow  the  ac- 
count, or  any  item  therein,  or  direct  a 
further  account.  And  if  it  shall  appear 
by  the  testimony  of  witnesses,  or  other* 
wise,  that  any  effects  have  been  omitted, 
they  are  to  be  inserted  in  the  inventory, 
and  the  administrator,  &c.,  is  rendered 
liable  thereto. 

The  power  is  also  extended  to  the  four 
Archidiaconals  Couru  of  Cornwall,  Leices- 
ter,  Nottingham,  and  Suffolk. 

Now  the  Chancery  practitioners  should 
consider  whether  these  powers  will  not 
encroach  on  their  jurisdiction.  It  is  true 
that  the  proposal  falls  far  short  of  the  bill 
of  1836,  by  which  a  concurrent  jurisdiction 
with  Courts  of  Equity  was  given,  over  the 
administration  of  assets,  to  tlie  intended 
new  Central  Court.  Its  powers,  however, 
though  sufficient  to  encourage  litigation, 
were  inadequate  for  the  protection  of 
assets,  or  their  due  administration. 

So,  under  the  present  bill,  though  exe- 
cutors or  administrators  may  be  put  to 
much  vexation  and  expense,  the  efficient 
administration  of  the  estate  must  neces- 
sarily be  still  left  to  the  Court  of 
Chancery. 

As  it  will  not  now  be  attempted  to  con- 
vert the  Ecclesiastical  Courts  into  Courts 
of  Equity,  we  think  the  better  way  would 
be,  to  leave  the  whole  matter  of  bringing 
an  executor  or  administrator  to  account  to 
the  Court  of  Chancery. 

We  recommend  those  whom  it  may 
concern  to  look  to  this  49th  clause,  and 
see  whether  it  cannot  be  amended  in 
committee. 


CHANGES  IN  THE  LAW  IN  THE  PRE- 
SENT  SESSION  OF  PARLIAMENT. 

ANNUAL  INDEMNITY.      7  ViGT.  C.  10* 

An  Act  to  indmim\fy  tnck  persons  in  the 
United  Kingdom  as  have  omitted  to  gnaiifg 
themselves  for  offices  and  emoluments,  ma 
to  extend  the  time  limited  for  those  purposes 
respectively,  until  the  25th  of  March,  1845. 
fSnd  April,  1844.] 

This  act  recites  the  1  G.  1,  st.  2,  c.  13 ;  l' 
C.  2,  St.  3,  c.  1 ;  25  C.  2,  c.  2  ;  30  0.  2,  St.  2 
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Changes  in  the  Law-^Indemnity  Act, 


8  G.  1,  c.  6;  9  6.  2,  c.  26;  13  G.  2,  c.  20; 
6  G.  3,  c,  53 ;  9  G.  4,  c.  17 ;  10  G.  4,  c.  7. 
The  enactments  are  as  follow :--« 

1 .  That  all  and  eveiy  person  or  persons  who, 
at  or  before  the  nassmff  of  this  act,  hath  or 
shall  have  omittea  to  tULe  and  subscribe  the 
oaths  and  declarations^  or  otherwise  to  qualify 
him,  her,  or  themselves,  within  such  time  and 
in  such  manner  as  in  and  by  the  said  acts  or 
any  of  them  is  required,  and  who,  after  acccept- 
ing  any  such  office,  place,  or  employment,  or 
undertaking  any  profession  or  thing,  on  account 
of  which  such  qualification  ought  to  have  been 
had  and  is  required,  before  the  passing  of  this 
act  hath  or  have  taken  and  subscribed  the  said 
oaths  or  made  the  declarations  required  bylaw, 
or  who,  on  or  before  the  25th  March  1845, 
shall  take  and  subscribe  the  oaths,  declarations, 
and  assurance  respectively,  in  such  cases 
wherein  by  the  said  several  acts  or  any  or 
either  of  them  the  said  oaths,  declarations,  and 
assurance  ought  to  have  been  taken  and  sub- 
scribed, in  such  manner  and  form,  and  at  or 
in  such  place  or  places,  as  are  appointed  in  and 
by  the  said  several  acts  or  any  or  either  of  them, 
shall  be  and  are  hereby  indemnified,  freed,  and 
discharged  from  and  against  all  penalties,  for- 
feitures, incapacities,  and  disabihties  incurred 
or  to  be  incurred  for  or  by  reason  of  any  ne- 
glect or  omission,  previous  to  the  passing  of 
this  act,  of  taking  or  subscribing  the  said  oaths 
or  assurance,  or  making  or  subscribing  the  said 
declarations  respectively,  or  taking  or  subscrib- 
ing the  said  oath,  according  to  the  above- 
mentioned  acts  or  any  of  them,  or  any  other 
act  or  acts ;  and  such  person  or  persons  is  and 
are  and  shall  be  fully  and  actually  recapacitated 
and  restored  to  the  same  state  and  condition  as 
he,  she,  or  they  were  in  before  such  neglect  or 
omission,  and  shall  be  and  be  deemed  and  ad- 
judged to  have  duly  qualified  him,  her,  or 
themselves  according  to  the  above-mentioned 
acts  and  every  of  them ;  and  that  all  elections 
of,  and  acts  done  or  to  be  done  by,  any  such 
person  or  persons,  or  by  authoritv  derived  from 
nim,  her,  or  them,  are  and  shall  be  of  the  same 
force  and  validitjr  as  the  same  or  any  of  them 
would  have  been  if  such  person  or  persons  re- 
spectively had  taken  the  said  oaths  or  as- 
surance, and  made  and  subscribed  the  said 
declarations  respectively,  and  taken  and  sub- 
scribed the  saia  oath,  according  to  the  direc- 
tions of  the  said  acts  and  every  or  any  of  them ; 
and  that  the  qualification  ot  such  person  or 
persons  qualifymg  themselves  in  manner  and 
within  the  time  appointed  by  this  act  shall  be  to 
all  intents  and  purposes  as  effectual  as  if  such 
person  or  persons  had  respectively  taken  the  said 
oaths  and  assurance,  ana  made  and  subscribed 
the  sud  declarations  respectively,  and  taken  and 
subscribed  the  said  oath,  withm  the  time  and 
in  the  manner  appointed  by  the  several  acts 
before  mentioned. 

2.  That  all  persons  who  have  incurred  any 
penalty  or  incapacity  in  the  said  recited  act 
mentioned,  by  neglecting  to  qualify  themselves 
according  to  the  said  act,  shall  be  and  are 
hereby  indemnified,  freed,  and  discharged  from 


all  incapacities,  disabilities,  penalties,  and  for- 
feitures mcurred  bv  reason  of  such  omisnon  or 
neglect  as  aforesaia ;  and  that  no  act  done  by 
any  of  them,  not  yet  avoided,  shall  be  ques- 
tioned or  avoided  by  reason  of  such  onuBsion 
or  neglect,  but  that  all  such  acts  shall  be  and 
are  hereby  declared  to  be  as  good  and  effectoal 
as  if  such  persons  respectively  had  taken  suid 
subscribed  the  said  oath,  ana  made  and  re- 
peated and  subscribed  the  said  dedaratson,  at 
such  time  and  place  and  manner  as  in  the  said 
act  is  mentioned :  anything  in  the  said  act  to 
the  contrary  notwithstanding :  Provided  always, 
that  such  person  or  persons  do  and  shall  tsdce 
and  subscribe  the  said  oaths,  and  make,  repeat, 
and  subscribe  the  said  declaration,  in  such 
manner  and  form,  and  in  such  place  or  places 
respectively,  as  are  directed  and  appointed  hy 
the  said  last-recited  act,  on  or  before  25th 
March  1845. 

3.  That  this  act,  or  anything  herein  con- 
tained, shall  not  extend  or  be  construed  to 
extend  to  indemnify  any  person  against  whom 
final  judgment  shall  have  been  given  in  any 
action  of  debt,  bill,  plaint,  or  information,  in 
any  of  her  Majesty's  courts  of  record,  for  an^ 
penalty  incurred  by  having  neglected  to  qoali^ 
tiimseu  within  the  time  limited  by  law. 

4.  That  nothing  contained  in  this  act  shalF 
extend  or  be  construed  to  extend  to  exempt 
any  justice  of  the  peace  within  Grtttt  Briiam 
from  the  penalties  to  which  he  is  sulnect  for 
acting  as  such  without  being  possessed  of  the 
qualification  required  by  the  laws  now  in  force. 

5.  That  for  tne  relief  of  such  persons  whose 
appointments  and  admissions,  or  the  entries  of 
whose  admissions  as  aforesaid,  may  not  have 
betn  provided  or  not  duly  stamped,  or  where 
the  same  have  been  lost  or  mislaid,  it  shall  and 
may  be  lawful  to  and  for  such  persons  in  Gremt 
BrUttin  or  Ireland,  on  or  before  the  25th  March, 
1845,  to  provide,  or  cause  to  be  provided^ 
appointments  and  admissions,  or  entries  of 
admissions,  as  aforesaid,  duly  stamped ;  or  in 
case  where  such  appointments,  admissions,  or 
entries  of  admissions,  as  aforesaid,  have  been 
made  er  provided,  but  have  not  been  duly 
stamped,  to  produce  such  appointments,  ad- 
missions, or  entries  of  admissions,  as  aforesaid,, 
to  the  conmiissioners  appointed  to  inspect  and 
manage  the  revenues  of  the  stamp  duties,  to  be 
duly  stamped,  which  such  commissioners  are 
hereby  authorized  and  empowered  and  required 
to  duly  stamp,  on  payment  of  double  the 
amount  of  the  duties  nrst  payable  or  to  have 
been  paid  on  such  appointments,  admissions, 
or  entries,  as  aforesaia,  without  any  other  fine 
or  forfeiture  thereon ;  and  in  order  to  denote 
the  said  duties,  the  said  commissioners  are 
hereby  authorized  and  empowered  to  use  such 
stamps  as  shall  have  been  heretofore  provided 
to  denote  any  former  duties  on  stampea  vellum, 
parchment,  and  paper,  or  to  cause  new  stamps 
to  be  provided  for  that  purpose,  and  to  do  all 
other  things  necessary  for  putting  this  act  in 
execution,  in  the  like  and  in  as  full  and  ampls 
manner  as  they  or  the  major  part  of  them  are 
authorized  to  put  in  execution  any  fonner  law 
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t:onceming  stamped  vellum,  parchment,  and 
l>aper;  and  sncb  persons  so  providing  appoint- 
ments, admissions,  or  entries  of  admissions,  as 
aforesaid,  duly  stamped,  or  procuring  the  same 
to  be  duly  stamped  in  manner  aforesaid,  are 
and  shall  be  hereby  confirmed  and  qualified  to 
act  as  clerk  of  the  peace,  town  clerk,  and  other 
public  officer,  or  member  or  members,  officer 
or  officers  of  such  cities,  corporations,  and 
borough  towns  respectively,  to  all  intents  and 
purposes,  and  shaU  and  may  hold  and  enjoy 
and  execute  such  offices,  or  any  other  office  or 
offices  into  which  he  or  they  hath  or  have  been 
elected,  notwithstanding  his  or  their  omission, 
or  the  omission  of  any  of  their  predecessors  in 
such  cities,  corporations,  or  borough  towns  as 
aforesaid,  and  shall  be  indemnified  and  dis> 
charged  of  and  from  all  incapacities,  disabili- 
ties, forfeitures,  penalties,  and  damages,  by 
reason  of  any  such  omission ;  and  none  of  his 
or  their  acts  shall  be  questioned  or  avoided  by 
reason  of  the  same. 

6.  That  this  act,  or  anything  herein  con- 
tained, shall  not  extend  or  be  construed  to 
extend  to  restore  or  entitle  any  person  or 
persons  to  any  office  or  employment,  benefice, 
matter,  or  thing  whatsoever,  already  actually 
avoided  by  judgment  of  any  of  her  Majesty's 
courts  of  record,  already  legally  filled  up  and 
emoyed  by  any  other  person,  but  that  such 
office  or  employment,  benefice,  matter,  or  thing, 
BO  avoided  or  legally  filled  up  and  enjoyed, 
shall  be  and  remain  m  and  to  the  person  or 
persons  who  is  or  are  now  or  shall  at  the  pass- 
mg  of  this  act  be  legally  entitled  to  the  same, 
as  if  this  act  had  never  neen  passed. 

7.  That  in  case  any  action,  suit,  bill  of 
indictment,  or  information,  shall  from  and 
after  the  passing  of  this  act  be  brought,  carried 
on,  or  prosecuted,  against  any  person  or  per- 
sons hereby  meant  or  intended  to  be  indemni- 
fied, recapacitated,  or  restored,  for  or  on 
account  of  any  forfeiture,  penalty,  incaoacity, 
or  disability  whatsoever,  incurredf  or  to  ne  in- 
curred by  any  such  neglect  or  omission,  such 
person  or  persons  may  plead  the  general  issue, 
and  upon  their  defence  give  this  act  and  the 
special  matter  in  evidence  upon  any  trial  to  be 
had  thereupon. 

[It  will  be  observed  that  the  usual  clauses 
relating  to  the  r^stration  of  articles  of  clerk- 
ship, and  the  striking  attorneys  off  the  roll,  are 
not  repeated  in  this  act,  being  permanently  in- 
cluded in  the  general  Act  for  the  Consolidation 
of  the  Law  of  Attorneys,  6  Sc  7  Vict.  c.  73.] 

THE  GOVERNMENT  LOCAL  COURT 
BILL. 

This  bill  was  brought  in  by  Sir  James 
Graham  and  Mr.  Manners  Sutton  on  the  29th 
March,  "  For  the  more  easy  Recoveij  of  small 
Demands  in  the  County  Courts  of  England." 
It  recites,  that  sundry  acts  of  parliament  have 
been  passed  from  time  to  time  for  the  more 
easy  and  speedy  recovery  of  small  debts  within 
certain  towns,  parishes  and  places,  and  it  is 


expedient  that  the  provisions  of  such  acts 
should  be  amended,  and  that  one  rule  and 
manner  of  proceeding  for  the  recovery  of  small 
debts  and  aemands  should  prevail  throughout 
England :  that  the  County  Court  is  a  court  of 
ancient  jurisdiction,  having  cognizance  of  all 
pleas  of  personal  actions  where  the  debt  or 
damage  is  under  the  sum  of  forty  shiUings, 
and  of  personal  actions  to  any  amount  by 
virtue  of  a  writ  of  justicies  issued  in  that  behalf : 
That  the  proceedings  in  the  County  Court  are 
dilatory  and  expensive,  and  it  is  expedient  to 
alter  and  regulate  the  manner  of  proceeding 
in  the  said  courts  for  the  recovery  of  small  debts 
and  demands,  and  that  the  courts  established 
under  the  recited  acts  of  parUament,  or  such  of 
them  as  ought  to  be  continued,  should  be 
holden,  after  the  passing  of  this  act,  as  branches 
of  the  County  Court,  under  the  provisions  of 
this  act,  and  that  power  should  be  given  to  her 
M^esty  to  effect  these  changes,  at  such  times 
and  in  such  manner  as  may  be  deemed  ex- 
pedient by  her  Majesty,  with  the  advice  of  her 
privy  council;  It  is  therefore  proposed  to 
enact, 

1.  That  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  of  her  privy  council,  from  time 
to  time  to  order  that  this  act  shall  be  put  in 
force  in  such  county  or  counties  as  to  her  Ma- 
jesty, with  the  advice  aforesaid,  from  time  to 
time  shall  seem  fit ;  and  this  act  shall  extend 
to  those  counties  concerning  which  any  such 
order  shall  have  been  made,  and  not  otherwise 
or  elsewhere. 

2.  That  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  aforesaid,  to  divide  the  whole 
or  part  of  any  such  county  into  districts,  and 
to  order  that  the  County  Court  shall  be  holden 
under  this  act  in  and  for  any  one  or  more  of 
such  districts,  and  from  time  to  time  to  alter 
such  districts  as  to  her  Majesty,  with  the  advice 
aforesaid,  shall  seem  fit,  ana  to  order  from 
time  to  time  that  the  number  of  districts  in  and 
for  which  the  court  shall  be  holden  shall  be 
increased,  until  the  whole  of  such  county  shall 
be  within  the  provisions  of  this  act;  and  if  it 
shall  appear  to  her  Majesty  that  any  part  of  any 
county  may  conveniently  be  declared  within 
the  jmisdiction  of  the  County  Court  of  an  ad- 
joinmg  county,  it  shall  be  lawful  for  her  Ma- 
jesty, with  the  advice  aforesaid,  to  order  that 
such  part  shall  be  taken  to  be  within  the  juris- 
diction of  the  County  Court  holden  for  the 
purposes  of  this  act  for  such  adjoining  county, 
m  and  for  such  district  as  her  Majesty  shidl 
order,  in  like  manner  as  if  it  were  part  of  such 
adjoining  county. 

3.  That  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  of  her  privy  council,  to  order 
that  a  County  Court  shall  be  holden  under  this 
act  in  any  of  the  towns  and  places  in  and  for 
which  a  court  for  the  recovery  of  small  debts 
is  holden,  within  the  provisions  of  any  act 
cited  in  either  of  the  schedules  annexed  to  this 
act,  and  marked  (A.)  and  (B.)  respectivelT ; 
and  it  shall  be  lawful  for  her  Majesty,  with  tne 
advice  aforesaid,  to  assign  a  district  to  every 
such  court,  either  greater  or  less  than  the  die* 
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trict  in  wbidi  ihe  court  n<nr  has  juritdtietioB  $ 

and,  notwithstanding  anything  contained  in 
any  of  the  said  acts,  every  such  court  shall 
continue  to  he  holden  unaer  the  act  or  acta 
according  to  which  it  is  now  constituted,  until 
the  time  mentioned  in  any  such  order  which 
shall  he  made  with  reference  to  such  court, 
and  from  and  after  the  time  mentioned  in  any 
such  order,  the  act  or  acts  under  which  sucn 
court  is  now  constituted,  so  far  as  the  same 
relate  to  the  estahlishment  or  regulation  of  a 
court  for  the  recovery  of  small  dehts,  shall 
be  repealed,  and  such  court  shall  thenceforth 
be  holden  as  a  branch  of  the  County  Court 
under  this  act,  and  in  all  respects  as  if  it  had 
been  originally  constituted  unaer  the  provisions 
of  this  act. 

6.  That  as  soon  as  this  act  shall  he  pu^ 
in  force  in  any  county,  and  from  time  to 
tine  when  any  ^udge  to  be  appointed  under 
this  act  shall  die,  resign,  or  be  removed,  it 
shall  be  lawful  for  the  Lord  Chancellor,  or  in 
the  county  of  Lancaster  for  the  Chancellor  and 
Council  of  the  Duchy  of  Lancaster,  to  appoint 
one  or  more  fit  persons  to  be  the  judges  of  the 
County  Court,  each  of  whom  shall  be  a  Ser- 
jeant or  banrister-at-law,  who  shall  have  prac- 
tised  as  a  barrister  for  at  least  seven  years  then 
last  past,  or  an  attomqr  of  one  of  her  Majesty's 
Superior  Courts  of  Common  law  at  West- 
minster, or  of  the  Court  of  Common  PIe»8  at 
Lancaster,  who  shall  have  practised  as  an  at- 
tomev  for  at  least  ten  years ;  and  it  shall  be 
lawful  for  the  said  Lora  Chancellor,  or  in  the 
county  of  Lancaster  for  the  Chancellor  and 
Council  of  the  said  Duchy,  if  he  or  they  shall 
think  fit,  to  remove  any  such  judge  for  mi8< 
behaviour. 

7.  That  whenever  by  any  of  the  acts  cited  in 
nther  of  the  said  schedules  (A.)  and  (B.), 
provision  is  made  for  the  appointment  of  a 
barrister-at-law  or  an  attorney  of  one  of  her 
Mafesty's  Superior  Courts  of  Law,  to  act  as  a 
judge  c^  the  court  thereby  established  or  re- 
golated,  whether  by  the  title  of  judge  or  bar^ 
rister,  or  county  derk,  assessor  or  steward,  or 
d^uty  steward,  or  by  any  other  title  or  style 
whatsoever,  the  persons  nolding  such  office  at 
the  time  when  the  act  or  acts  under  which  any 
aach  court  is  now  constituted  will  be  repealed 
under  the  provisions  of  this  act,  shall  oe  the 
firat  judge  of  the  same  courts  respectively,  when 
holden  as  branches  of  the  County  Court  under 
this  act,  in  and  for  the  same  towns  and  places 
respectively,  or  for  such  district  as  shall  be 
assigned  to  each  of  the  said  courts  as  herein- 
before provided,  and  shall  have  the  same  power 
of  appointing  a  deputy  or  deputies  to  hold  the 
court  for  them  respectively  which  they  have 
under  the  act  or  acts  according  to  which  the 
aaid  couru  are  now  eeverallv  constituted. 

8.  Judge  may  appoint  a  oeputy. 
0.  Judge  not  to  practise  as  a  barrister  or 
attorneym  the  same  county. 

Clerks,  BailiffB,  ^. 
11,  TTiat  in  every  district  in  which  a  court 


shdl  be  boldsn  under  the  autfamty  <if  ^a 

act,  there  shall  be  a  derk,  who  shall  be 
an  attorney  of  one  of  her  Maiesty*s  Superior 
Courts  of  Common  Law  at  Westminster,  or 
of  the  Court  of  Common  Pleas,  at  Lancaater, 
or  shall  have  duly  served  a  term  of  noC  lees 
than  five  years  under  articles  of  derkahip 
to  soma  attorney  of  one  of  the  aaid  courU, 
and  there  shall  also  be  a  sufficient  number  of 
bailiffs  and  inferior  officers ;  and  the  jud^  of 
the  County  Court  shall  from  time  to  time,  nib- 
ject  to  the  approval  of  the  Lord  Chancellor,  or 
in  Lancashire  of  the  Chancellor  and  Council  of 
the  said  Duchy,  appoint  the  derk  to  eveiy 
court  which  he  shall  hold,  and  may  remove 
any  such  clerk  for  sufficient  cause,  to  be 
allowed  by  the  Lord  Chancellor,  or  in  Lanca- 
shire by  the  said  Chancellor  and  Council  of 
the  said  Duchv:  and  no  such  derk  sball, 
either  bv  himself  or  his  partner,  be  directly  or 
indirectly  employed  as  attornejr  or  aceiit  lor 

aaidooiii 


any  party  in  any  proceeding  in  the  i 

12.  Clerk  may  appoint  a  deputy. 

13.  That  the  clerk  of  each  court  shall  i 
all  summonses,  warrants,  precrats  and  writs  of 
execution,  and  register  all  oraers  and  jn4g- 
ments  of  the  said  court,  and  keep  an  aceooBt 
of  all  such  proceedings  of  the  court,  and  sUl 
take  charge  of  and  keep  an  account  of  all  oovit 
fees  and  nnes  payable  or  paid  into  court,  and 
of  all  monies  paid  into  and  out  of  oowt,  and 
shall  enter  an  account  of  all  such  tea,  finea 
and  monies  in  a  book  belonging  to  the  comt, 
to  be  kept  by  him  for  that  purpose,  idiich  book 
shall  be  open  to  all  persons  desirous  of  search- 
ing the  same ;  and  shall  from  time  to  time,  aft 
such  times  as  shall  be  directed  by  the  commia- 
sioners  of  her  Majesty's  treasury,  or  required 
by  the  treasurer,  submit  his  accoanta  to  be 
audited  or  settled  by  the  treasurer,  and  ahall 
not,  either  by  himself  or  his  parUier,  be  di- 
recUy  or  indixectly  engaged  aa  attorney  or  agent 
for  any  party  in  any  proceeding  in  the  aaid 
court. 

14.  Appointment  of  bailifis. 

15.  That  the  bailiffs  of  the  sud  coort  ahskU 
serve  all  the  summonses  and  orders,  and 
cute  all  the  warrants,  precepts  and  anrits  ia 
out  of  the  court. 

16.  Provision  for  derks,  bailiffs  andofliccrB 
of  courts  of  requests. 

SMaries  emd  Chmumuitions, 
19.  That  the  judges  shaU  be  paid  by  cotain 
salaries,  to  be  fixed  by  the  oonmussioners  of  her 
Majesty's  treasury,  being  in  no  caaa  more  tban 
yearly,  except  in  the  case  of  the  judges  of 
the  courts  holden  under  any  of  the  acta  cSed  in 
either  of  the  said  schedules  (A.)  and  (B.),  aa 
hereinafter  provided,  with  a  rateable  proportion 
in  each  case,  for  any  pert  of  a  year  during 
which  they  shall  hold  the  office ;  and  that  aO 
sums  payable  in  the  name  of  feea  to  the  jud^e, 
shall  be  paid  from  time  to  time  to  the  tieasmet 
of  the  oouit,  and  shaU  be  by  him  paid  into  the 
bank  of  Engknd,  to  the  credit  of  tbe  Coosoli. 
dated  Fund  of  Great  Britain  and  Irelaad ;  mmi 
thai  the  salmieetfthe  9aidjmdgt$  $kmU  b^pmd 
(mt  qfthe  Coneokdaied  fkmd. 
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20.  That  the  judges  appointed  before  the 
passing  of  this  act  to  hold  any  court  under  the 
anthonty  of  any  act,  cited  in  either  of  the  said 
Fcliedules  (A.)  and  (B.),  and  who  shall  con- 
tinue to  hold  the  same  court  as  a  branch  of  the 
County  Court  under  this  act,  shall  be  paid  by 
certain  salaries  to  be  fixed  by  the  commission- 
ers of  her  Majesty's  treasury,  not  being  more 
tban  the  average  amount  of  their  receipts 
during  seven  years  next  before  the  passing  of 
this  act,  or  during  any  shorter  period,  during 
which  the  court  has  been  estabhshed  with  its 
present  jurisdiction,  with  such  reasonable  ad- 
dition, not  exceeding  one-fifth  part  of  such 
average  as  the  said  commissioners  shall  think 
fit,  in  any  case  in  which  under  the  provisions 
of  this  act  the  duties  of  the  said  judges  will 
become  more  laborious,  with  a  rateable  pro- 
portion in  any  case  for  any  part  of  a  year 
daring  which  they  shall  holdf  the  office  of 
judge,  and  all  sums  payable  in  the  name  of  fees 
to  any  such  judge  shall  be  paid  from  time  to 
time  to  the  treasurer  of  the  court,  and  shall  be 
by  him  paid  into  the  bank  of  England,  to  the 
credit  of  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

21.  Compensation  for  persons  whose  emolu- 
ments win  De  diminished,  to  be  paid  out  of 
Consolidated  Fund. 

22.  No  compensation  for  fees  except  to 
judges  and  officers  appointed  before  this  act. 

23.  Fees  and  monies  recovered  to  be  ac- 
counted for  to  treasurer. 

24.  Treasurer  of  the  court  to  account. 

25.  Commissioners  of  treasury  to  direct  how 
the  accounts  shall  be  kept. 

26.  Accounts  to  be  audited,  3  &  4  Will.  c. 
99. 

27.  Clerk  to  send  to  commissioners  of  audit 
particulars  of  charge. 

28.  Accounts  when  au^ted  to  be  sent  to 
treasury. 

29.  Treasurer  to  provide  a  court-house. 

30.  Prisons  may  be  provided. 

31.  Treasurer  empowered  to  borrow  money. 

32.  Corporations  and  others  empowered  to 
sen  land. 

33.  Application  of  compensation  when  ex- 
ceeding 200L 

34.  Application  when  compensation  is  less 
than  200L  but  not  less  than  20/. 

35.  Application  where  money  less  than  201. 

36.  Upon  question  touching  titie  to  money 
paid  into  bank,  person  having  been  in  posses- 
sion of  ])remises  deemed  entitied  to  the  money 
until  the  contrary  shown  to  the  Court  of 
Chancery. 

37.  General  Fund. 

38.  Property  of  certain  courts  to  vest  in  the 
treasurer  of  the  County  Court. 

39.  Provisions  for  outstanding  liabilities. 

40.  Clerks  to  have  charge  of  the  courts  and 
power  to  dismiss  servants  with  approval  of  the 
judge. 

Jurisdiction, 

43.  That  all  pleas  of  personal  actions, 
where  the  plaintiff  claims  any  debt,  or  claims 
any  damages^  arising  out  of  the  breach  of  any 


express  or  implied  agreement,  or  claims  to 
recover  the  possession  or  value  of  any  goods 
or  chattels,  unlawfully  taken  or  kept  from  him, 
and  where  the  debt  or  damage,  or  value  of  the 
goods  claimed,  is  not  more  than  fifteen  pounds, 
may  be  holden  in  the  County  Court  without 
writ,  wherever  the  cause  of  action  may  have 
arisen;  and  all  such  actions  brought  in  the 
said  court  shall  be  heard  and  determined  in  a 
summary  way,  according  to  the  provisions  of 
this  act :  Pk-ovided  always,  that  the  court  shall 
not  have  cognizance  of  any  action  in  which 
the  titie  to  any  corporeal^  or  incorporeal  here- 
ditaments, or  to  any  toIl,^air,  market,  or  fran- 
chise, shall  be  in  question,  or  arising  out  of  or 
relating  to  anv  will  or  settlement. 

44.  That  tne  plaintiff  in  any  suit  to  be 
brought  under  this  act  shall  enter  in  the  office 
of  the  clerk  of  the  court  a  plaint  in  writing, 
stating  the  names  and  the  places  of  abode  of 
the  i^irties,  and  the  substance  of  the  action 
intended  to  be  brouffht,  every  one  of  which 
plaints  shall  be  ntuxiDered  in  every  year  ac- 
cordinff  to  the  order  in  which  it  shall  be 
entered,  and  thereupon  a  summons,  bearing 
the  number  of  the  plaint  on  the  margin  thereof 
shall  be  issued  unaer  the  seal  of  the  court,  and 
shall  be  served  on  the  defendant  at  least  sevm 
days  before  the  day  on  which  the  court  shall 
be  holden  at  which  the  cause  is  to  be  tried,  if 
the  debt  or  damage  claimed  shall  not  be  more 
than/p0  pounds,  or  at  least  ten  dajrs  before  such 
day  if  the  claim  shall  be  for  more  than  five 
pounds  J  and  delivery  of  such  summons  to  the 
defendant,  or  delivery  thereof  to  his  wife  or 
servant,  or  any  inmate  at  his  usual  place  of 
abode,  trading,  or  dealing,  shall  be  deemed 
good  service,  and  no  misnomer  or  inaccurate 
description  of  any  person  or  place  in  any  such 
plaint  or  summons  shall  vitiate  the  eame,  so 
that  the  person  or  place  be  therein  described 
so  as  to  be  commomy  known. 

45.  That  such  summons  may  issue  in  any 
district,  although  the  cause  of  action  may  not 
have  arisen,  or  the  plaintiff  may  not  reside 
within  the  same:  provided  always,  that  no 
person  shall  be  summoned  to  any  court  holden 
under  this  act  for  anv  district  other  than  that 
in  which  the  cause  ot  action  shall  have  arisen, 
or  in  which  the  defendant  shall  dwell  or  carry 
on  his  business  at  the  time  of  the  action 
brought,  or  shall  have  dwelt  or  carried  on  his 
business  at  some  time  within  six  calendar 
months  next  before  the  time  of  the  action 
brought. 

46.  That  any  summons  or  other  process,  which 
under  this  act  shall  be  requirea  to  be  served 
out  of  the  jurisdiction  of  the  court  from  which 
the  same  snail  have  issued,  may  be  served  by 
the  bailiff  of  anv  court  holden  under  this  act 
in  any  part  of  Efngland,  and  such  service  shdl 
be  as  valid  as  if  tne  same  had  been  made  hj 
the  bailiff  of  the  court  out  of  which  sucn 
summons  or  other  process  shall  have  issued, 
within  the  jurisdiction  of  the  court  for  which 
he  acts,  ana  proof  of  such  service  by  affidavit, 
sworn  before  any  county  clerk,  or  before  a 
master  extraordinary  in   Chancery,  shall  be 
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sufficient,  and  the  fee  of  tlie  master  for  taking 
such  affidavit  shall  not  be  more  than  one  skU- 
ling,  and  shall  be  costs  in  the  cause. 

47.  That  it  shall  not  be  lawful  for  any  plain- 
tiff to  divide  any  cause  of  action  into  two  or 
more  suits  in  any  of  the  said  courts,  but  any 
plaintiff  having  cause  of  action  for  more  than 

fifteen  pounds,  for  which  a  plaint  might  be 
entered  under  this  act  if  not  for  more  than 

fifteen  pounds,  ma^r  abandon  the  excess ;  and 
thereupon  the  plaintiff  shall,  on  proving  his 
case,    recover   to   an  amount  not  exceeding 

fifteen  pounds  J  and  the  judgment  of  the  court 
upon  such  plaint  shall  be  in  full  discharge  of 
all  demands  in  respect  of  such  cause  of  action, 
and  entry  of  the  judgment  shall  be  made  ac- 
cordinglv. 

48.  That  it  shall  be  lawful  for  any  person 
under  the  age  of  twenty-one  years  to  prosecute 
any  suit  in  any  court  holden  under  this  act,  for 
any  sum  of  money  not  greater  than  jfteen 
pounds,  which  may  be  due  to  him  for  wages  or 
piece  work,  or  for  work  as  a  servant,  in  the 
same  manner  as  if  he  were  of  full  ase. 

49.  That  any  demand  which  womd  otherwise 
be  recoverable  under  this  act,  may  be  sued  for 
and  recovered  in  the  County  Court,  notwith- 
standing that  it  may  be  the  unliquidated 
balance  of  a  partnership  account,  or  the  amount 
or  part  of  the  amount  of  a  distributive  share 
under  an  intestacy. 

50.  That  no  pnvilege  shall  be  allowed  to  any 
person  to  exempt  him  from  the  jurisdiction  of 
any  court  holden  under  this  act. 

51.  That  where  any  plaintiff  shall  have  any 
demand  recoverable  under  this  act  against  two 
or  more  persons  jointlv  answerable,  it  shall  be 
sufficient  if  any  of  such  persons  be  served  with 
process ;  and  judgment  may  be  obtained  and 
execution  issued  against  the  person  or  persons 
ao  served,  notwithstanding  that  others  jointly 
liable  may  not  have  been  served  or  sued,  or 
may  not  be  within  the  jurisdiction  of  the  court ; 
xeserving  always  to  every  person  against  whom 
execution  may  issue  any  right  which  he  may 
have  to  demand  contribution  from  any  other 
person  jointlv  liable  with  him. 

52.  That  the  judge  of  the  county  court  shall 
be  the  sole  judge  in  aU  actions  brought  in  the 
aaid  court,  and  shall  determine  all  questions 
as  well  of  fact  as  of  law,  unless  either  of  the 
parties  shall  require  a  jury  to  be  summoned  as 
hereinafter  mentioned. 

63.  Jwrv.— That  in  all  actions  where  the 
value  of  the  demand  shall  exceed  five  pounds, 
it  shall  be  lawful  for  the  plaintiff  or  de- 
fendant to  require  a  jury  to  be  summoned  to 
try  the  said  action ;  and  in  all  actions  where 
the  value  of  the  demand  shall  not  exceed /re 
pounds,  it  shall  be  lawful  for  the  judge  in  his 
discretion,  on  the  application  of  either  of  the 
parties,  to  order  that  such  action  be  tried  by  a 
jury;  and  in  every  case  such  jury  shall  be 
summoned  according  to  the  provisions  herein- 
after contained:  provided  always,  that  the 
party  requiring  a  jury  to  be  summoned  shall 
give  to  the  clerk  of  the  court,  or  leave  at  his 
office,  notice  thereof  in  writing,  five  days  at 


least  before  llhe  holding  of  the  comt  at  whidi 
the  cause  is  to  be  tned;  and  the  said  clerk 
shall  cause  notice  of  such  demand  of  a  jury, 
made  either  by  the  plaintiff  or  defendant,  to  be 
communicated  to  tne  other  party  to  the  eaid 
action,  either  by  post  or  by  causing  the  same 
to  be  delivered  at  his  usual  place  of  abode  or 
business;  but  it  shall  not  be  necessary  for 
either  party  to  prove  on  the  trial  that  sach 
notice  was  communicated  to  the  otiier  party 
by  the  clerk. 

54.  Party  requiring  jury  to  make  a  depoeit. 

56.  Number  of  the  jury  to  he  five. 

Mode  of  proceeding. 

57.  That  on  the  day  in  that  behalf  named 
in  the  summons,  the  plaintiff  shall  af^»ear 
in  court  in  person,  or  by  some  person  on 
his  behalf,  and  tiiereupon  the  defendant 
shall  be  re(]uired,  by  himself  or  by  some 
person  on  his  behalf,  to  answer  such  plaint; 
and  on  answer  being  made  in  court,  the 
judge  shall  proceed  in  a  summary  way  to  tiy 
the  cause  and  give  judgmen^  without  fiiztfaer 
pleading  or  formal  joinder  of  issue. 

58.  That  no  evidence  shall  be  given  by  the 
plaintiff,  on  the  trial  of  any  such  cause  as  aifore- 
said,  of  any  demand  or  cause  of  action,  except 
such  as  shall  be  stated  in  the  simimons  herel^ 
directed  to  be  issued. 

59.  That  any  defendant  in  any  court  holden 
under  this  act  shall  be  allowed  to  set  off  any 
debt  or  demand  claimed  due  to  him  from  the 
plaintiff,  or  to  set  up  by  way  of  defence  and  to 
claim  and  have  the  benefit  of  any  Statute  oi 
Limitations,  or  of  his  dischai^e  under  mny 
statute  relating  to  bankrupts,  or  any  act  for 
relief  of  insolvent  debtors:  provided  always, 
that  no  such  defence  shall  be  admitted  unless 
notice  thereof  in  writing  shall  have  been  g;iTen 
to  the  clerk  of  the  court,  or  left  at  his  office, 
five  days  at  least  previous  to  the  hearing  of  the 
cause,  and  the  clerk  of  the  court  shall  commo- 
nicate  the  same  to  the  plaintiff  by  the  pos^  or 
by  causing  the  same  to  be  delivered  at  bia 
usual  place  of  abode  or  business ;  but  it  sbaU 
not  be  necessary  for  the  defendant  to  proye  on 
the  trial  that  such  notice  was  communicated  to 
the  plaintiff  by  the  clerk. 

60.  That  three  of  the  judges  of  the  County 
Courts,  to  be  named  from  time  to  time  by  the 
Lord  Chancellor,  shall  have  power  to  make 
and  issue  all  the  general  rules  for  regulating 
the  practice  and  proceedings  of  the  Coanty 
Courts  holden  under  this  act,  and  also  to  frame 
forms  for  every  proceeding  in  the  said  Courts 
for  which  they  snail  think  it  necessary  that  a 
form  be  provided,  and  from  time  to  time  to 
alter  any  such  form ;  and  the  rules  so  made, 
and  the  forms  so  framed,  when  approved  by 
the  Lord  Chief  Justice  of  tiie  Court  of  Queen's 
Bench,  the  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  or  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  shall  be  observed  and 
used  in  all  the  courts  holden  under  this  set : 
provided  always,  that  such  rules  shall  be  ia 
accordance  with  the  provisions  of  this  act,  sad 
that  in  any  case  not  expressly  provided  for 
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herein,  or  by  lihe  said  rules,  the  general  prin- 
ciples of  practice  in  the  saperior  courts  of 
common  law  may  be  adopted  and  applied  at  the 
discretion  of  the  judges,  to  actions  and  pro- 
ceedings in  their  several  courts. 

6 1 .  That  if  upon  the  day  of  the  return  of  any 
summons,  or  at  any  continuation  or  adjourn- 
ment of  the  said  court,  or  of  the  cause  for 
which  the  said  summons  shall  have  been  issued, 
the  plaintiff  shall  not  appear,  either  in  person 
or  by  some  other  person  on  his  behalf,  or 
appearing,  shall  not  make  proof  of  his  demand 
to  the  satisfaction  of  the  court,  it  shall  be  lawful 
for  the  judge,  if  he  shall  think  fit,  Vhere  the 
defendant  personallv,  or  by  some  one  dulv 
authorized  on  his  behalf,  shaU  appear  and  shaU 
not  admit  the  demand,  to  award  to  the  de- 
fendant, by  wav  of  costs  and  satisfaction  for 
his  trouble  and  attendance,  such  sum  as  the 
judge  in  his  discretion  shall  think  fit,  and  such 
sum  shall  be  recoverable  from  the  plaintiff  by 
such  ways  and  means  as  any  debt  or  damage 
ordered  to  be  paid  by  the  same  court  can  be 
recovered :  provided  always,  that  if  the  plaintiff 
shall  not  appear  when  called  upon,  and  the 
defendant,  or  some  one  duly  authoriaed  on  his 
behalf,  shall  appear  and  admit  the  cause  of 
action,  to  the  full  amount  claimed,  the  court, 
if  it  shall  think  fit,  tboj  proceed  to  give  judg- 
ment as  if  the  plaintiff  had  appeared. 

62.  That  if  on  the  day  so  named  in  the 
summons,  or  at  any  continuation  or  adjourn- 
ment of  the  court  or  cause  in  which  the  sum- 
mons was  issued,  the  defendant  shall  not 
appear,  either  personallv  or  by  some  one  in 
bis  behalf,  or  sufiicientiy  excuse  his  absence, 
or  shall  neglect  to  answer,  the  judge,  upon  due 
proof  of  service  of  the  summons,  may  proceed 
to  the  hearing  or  trial  of  the  cause  on  tne  part 
oi  the  plaintiff  only ;  and  the  judgment  there- 
upon snail  be  as  i^d  as  if  both  parties  had 
attended :  provided  always,  that  the  judge  may 
in  any  sncn  case,  at  the  next  court,  or  other- 
wise, at  his  discretion,  set  aside  any  judgment 
80  given  in  the  absence  of  the  defendant,  and 
the  execution  thereupon,  upon  such  teims  as 
he  may  think  fit,  on  sufficient  cause  shown  to 
him  for  that  purpose,  and  mav  grant  a  new 
trial  of  the  cause,  upon  the  denndant  paying 
the  costs  of  the  first  trial,  and  giving  such 
security  as  the  judge  shall  think  fit  to  require 
for  the  costs  ofthe  new  trial. 

63.  That  if  it  shall  appear  to  the  judffe,  at 
the  time  appointed  for  tne  hearing  or  tria£  that 
the  defenaant  is  unable  to  attend  the  court 
from  any  reasonable  cause,  the  trial  or  hearing 
may  be  adjourned  to  the  next  following  court. 

M.  Jucige  may  grant  time. 

65.  Defendant  may  pay  monev  into  court. 

66.  That  on  the  hearing  or  triu  of  any  action, 
or  on  any  other  proceeding  under  this  act,  the 
parties  to  the  suit,  and  all  credible  persons 
whosoever,  may  be  examined  upon  oath,  or 
solemn  affirmation  in  those  cases  in  which 
persons  are  bv  law  allowed  to  make  afibrmation 
mstead  of  taking  an  oath,  to  be  administered 
by  the  proper  officer  of  the  court. 

67.  Persons  giving  false  evidence  to  be 
punished. 


68.  That  either  of  ihe  pardes  to  the  suit,  or 
any  other  proceeding  under  this  act,  may 
obtain,  at  the  office  of  the  clerk  of  the  court, 
summonses  to  witnesses,  with  or  without  a 
clause  requiring  the  production  of  books, 
deeds,  papers,  and  writings  in  their  possession 
or  control,  and  in  any  such  summons  any 
number  of  names  maj  be  inserted. 

69.  Penalty  on  witnesses  neglecting  sum- 
mons. 

70.  Fines  to  be  levied  in  like  manner  as 
debts. 

[The  remaining  clauses,  or  such  of  them  as 
are  material,  will  be  given  in  our  next  number.] 

THE   CLAIMS   OF   THE  SWORN 
CLERKS  IN  CHANCERY. 

Having,  from  the  Chancery  returns  to 
Parliament,  stated  the  compenscUions  al- 
lowed on  the  abolition  of  the  Six  Clerks' 
Office,  our  readers  will  expect  to  see  the 
elainu  on  which  the  compensations  were 
founded.  Each  officer  has  made  his  sepa- 
rate account,  but  it  will  be  sufficient  to 
extract  the  largest  as  an  example  of  the 
mode  in  which  the  claims  have  been  esti- 
mated. It  will  be  observed  that  the  largest 
item  of  charge  is  that  of  the  office  copies, 
and  the  next  the  term  fees.  The  receipts 
for  the  taxation  of  costs,  which  was  the 
most  important  part  of  the  business  trans- 
acted, amounU,  on  the  average  of  the 
three  years,  to  about  £1,600. 

The  v^following  is  the  claim  of  Mr. 
Gatty  :— 

VBX8   TOR  BUSINESS   DONB   IN   1840. 

£      t.  d. 

Office  Copies,  105,283  folios  .    .  4,386  15  10 

Taxation  Costs,  4,660  attendances  1,553    6  8 

Term  Fees,  7,671        .        .        •  2,557    0  0 

Bills  filed,  430    ...         .      157  13  4 

Answers  filed,  716      .        .        .     119    6  8 

Other  Fees         ....  1,447  11  2 


10,221  13     8 


DISBUaSBMENTS. 

Six  Clerks  .  .  1,316  6  9 

Agent .  .  .  1,720  8  11 

SeaUng  .  .       63  3  2 

Land  Tax  .  .         8  0  3 


3,107  19    I 
7,113  14    7 


FXES   FOR  BUSINESS   DONE  IN   1841. 

Office  Copies,  117,119  foUos  .    .  4,879  19  2 

Taxation  Costs,  5,147  attendances  1,715  13  4 

Term  Fees,  7,678        .        .        .2,559    6  8 

Bills  filed,  490    .        .        .        .     179  13  4 

Answers  filed,  607      •        •        .     101  13  4 

Other  Fees        •        .        •        .  1,282    0  4 


10,717  16    2 
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DISBURSKlfXNTS. 


SixQerka   . 
Agent  . 
Sealing 
Land  Tax    . 

•  1>464  11 

.  1,826     7 

60     1 

8    0 

9 

4 
7 
3 

3,359    0  11 

7,358  15     3 

FEES   FOR  BU8INBS8   DONE  IN   1842. 

Office  Copies,  128,756  folioa  .     .  5,364  15  10 

Taxation  Co8t«,  5,061  attendances  1,687  0  0 

Term  Fees,  7,495       .        .        .  2,498  6  8 

Bills  filed,  495    .         .         .         .  181  10  0 

AiMwers  filed,  826      .        .        .  137  13  4 

Other  Fees         .        .        ,        .  1.675  14  6 


11,545    0     3 


DI8BUR8XHSNT8. 
Six  Qerks   .        ,  1,609  14    0 
Agent .        .        .  1,937  13    7 
Sealing        .        .       66     1     4 
Land  Tax    •        .         8    0    3 


3,611     9  11 


7,933  10    4 


Average  of  three  years  ,  23,406    0    2 

Net  Annual  Income  of  Fees  on 
three  years   ....    7,408  13    4 

The  above  claim  was  reduced  by  de- 
ductions, for  bad  and  doubtful  debts,  to 
£7,282,  19*.  Id. 


WESTERN  CIRCUIT  LEADING 
COUNSEL, 

To  the  Editor  of  the  Legai  Observer. 

o        v  ,,  Exeter,  March  23. 

ftiR-^You  would  much  oblige  the  prac- 
titioners in  this  part  of  EnglandTby  pezmming 
me  to  call  attention  to  the  condition  of  our  bar. 
We  have  now  virtually  and  practically  only  two 
leaders,  and  these  are  not  unfrequently  retained 
upon  one  side.  In  the  Saltash  causes,  for  ex- 
ample  (the  most  important  of  this  assize),  the 
defendants  were  compelled  to  confide  their  in- 
terests to  a  stuff  gown,  and  thoiwh  I  believe 
they  really  suffered  nothing  on  that  account, 
they  may  think  otherwise,  and  there  certainly 
prevails  an  ahnost  universal  predilection  for 
silk.  Some  fifteen  or  sixteen  Queen's  counsel 
have  been  made  within  the  last  two  or  three 
yews  m  the  equity  courts ;  and  some  seven  or 
eight  on  the  northern  circuit.  It  is  highly 
probable,  therefore,  that  the  inner  bar  is 
imduly  crowded,  but  this  does  not  alter  the 
state  of  things  on  the  western  cireuit,  where 
there  has  beeA^but  one  creation  only  for  neiffly 
•even  years,  since  which  there  hav«  been  thrtt 
5?V^*  xS?n^^  two  deaths-^Tancred,  Selwya, 
Erie,  P.  WUhams,  Bompas.  It  is  no  answer 
to  say  that  the  Coif  is  open,  for  it  may  not 
always  suit  a  gentleman  to  give  up  the  Queen's 


Bench  and  ih»  Exdiequer  for  the  Commoo 
Fleas. 

I  believe  there  is  a  call  for  promotion  on 
other  circuits,  but  they  can  state  their  own  c&st 
or  cases. 

A  West  Countby  PRACTinoM bb,  and 

TOUR  CONSTANT  RKADBR. 

SUPERIOR  COURTS, 
ftorlr  Ctaiutnor. 


[ReporUd  hf  W.  FnnxLLT,  Biq.,  BtunrUkr  at  Lav.] 
IN  LUNACY — PRACTICE. 

A  peikkn  prayimg  that  a  debtor  to  a  bmatk's 
estate  may  be  committed  to  prison  for  dt- 
fauli  of  payment  qf  the  debt,  pursamt 
to  a  former  order  to  pay  the  same,  or  to 
sta$id  committed,  ought  to  be  served  on  tit 
debtor. 

Tbb  Connnittee  of  a  Lunatic's  Eatale  me 
removed,  and  an  order  was  made  to  per 
within  a  given  time  a  sum  of  1,151/.,  wlucfa 
was  fbuna  due  fiom  him  to  the  estate,  or  to 
stand  comoutted  to  the  Queen's  Bendi  pnioD. 
DelEudft  having  been  made  in  payment  of  the 
debt,  a  petition  wss  presented  praying  for  aa 
order  that  the  defiuDilter  be  committed  le  priiGB 
forthwith,  and  this  petiticm  was  aneveredin  tbe 
usual  way  for  all  parties  ooncemed  to  attend  be- 
fore  the  Lord  Chancellor,  but  was  not  semd 
on  the  party  against  whom  it  prayed  the  order. 

Mr.  Fieminy  in  support  oi  the  petitioD  Mid, 
it  was  presented  in  consequence  of  the  opiiiioa 
of  the  secretary  of  lunatics,  that  the  serjeant- 
at-arms  would  not  go  against  the  party  oa  the 
former  order  without  a  special  oraer.  If  the 
matter  were  in  chancery,  and  not  in  Imiacf, 
there  would  not  be  any  occasion  to  preaeat  a 
petition. 

The  lAfrd  ChanceOor,  afler  confening  with 
the  secretary  of  lunaties,  said,  that  inasamdi 
as  Hub  application  was  by  petition,  aad  ee- 
pecially  as  the  petition  was  answered,  "for  aU 
parties  concerned  to  attend,"  &c.  it  shonUi 
nave  been  served  on  the  paity  to  be  affected  bf 
it.  The  secretary  had  mentioned  twoprece- 
dents  for  that  course. 

As  the  practice  was  so  litde  understood  on 
the  point,  Mr.  J^Zsmw^r  asked  and  obtained  leave 
to  renew  his  application  the  next  Wednead|7» 
undertaking  to  serve  the  party  witli  the  petitioo 
in  the  mean  time. 

The  petition  having  been  accordinglv  served, 
the  matter  was  again  mentioned  and  me  order 
was  made. 

Inthematterof  fFi/liM,  ahmatie.  Lincoln'^ 
Inn,  2nd  March,  1844. 

Vitt  CINinccIlsr  sf  SntUn)i« 
lEeportedby  Samuel  MiLVitn,E9q.,BarTis^ 
at  Law.] 

PR  A  CTICS — COSTS. 

Where  a  will  is  ofdoitbtfid  constmetiee,  ad 
a  suit  is  instituted  for  the  purpose  ^ob- 
taining the  opinion  of  the  Conrt^^ii,  tk 
parties  instituting  it  are  entitled  to  tknr 
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C99t»y  eMough  th«  dtemUm  qf  tikt  Comt 
may  he  against  their  daim. 

This  suit  was  institatftd  by  the  sister  of  the 
testator  in  the  pleadinf^  named,  who  c1aimf>d 
to  be  entitled  to  his  residuary  estate  as  his  next 
of  kin  living  at  the  decease  of  his  widow.  The 
court  had  in  the  year  1830  made  a  decree  in 
favour  of  the  testator's  widow,  who  claimed 
as  administratrix  of  her  and  the  testator^s 
daug^hter,  who  was  his  next  of  kin  living  at  his 
deaUi,  but  to  that  suit  the  present  plaintiff  was 
not  a  partv,  the  testator's  executor  being  the 
sole  defenoint. 

The  Viee^ChanceUor  confirmed  the  former 
decision,  but  said  that  as  the  plaintiff  was  not 
before  the  court  at  the  original  hearing,  and 
she  was  entitled  to  take  the  opimon  of  the  court 
upon  her  claim,  she  must  have  her  costs  out  of 
the  fund* 

V^rquhart  v.  UrqMkart,  Feb.  20, 1843.* 


^fitteeii's  IfiKttttl* 

(Before  the  four  Judi^es.) 

[ilSepoifnl  ty  JoHX  HAnnaov,  Esq.,  Barrittsr  of 
Ltm,] 

INFANT.— M  BCKS8ARIKS. 

Soda  mttier,fiiuis,  hoi  mmUa,  4rc.,  ftuvishgd 
hy  a  eoirfectitmm-  to  ea  unatrgradhuUe  <^ 
tie  mmenity  qf  Oxford,  for  the  eonemn 
tiom  ofhimseXfand  hisfr£Md$y  do  not  come 
Wider  the  legal  defSmitiem  of  neeeeeariee. 

T%e  term  necessaries  is  not  confined,  in  its 
strict  sense,  to  such  articles  as  are  neces- 
sary to  support  Hfe,  but  is  extended  to  such 
articles  as  are  fit  to  maintain  the  particular 
person  in  the  state,  station,  and  degree  in 
life  in  which  he  is  placed,  without  reference 
to  the  amount  of  the  allowance  given  to  the 
v^ant  by  his  friends* 

Wkutare  necessaries  is  amiged  questiem 
Um  and  fact'  It  is  a  question  of  fact  fsr 
the  jury,  subject  to  the  control  of  the  judge 
a»  to  ^Meh  are  neoeesaries  nmder  the  ctr* 
cmmeianees  qf  the  case. 

The  circumstances  of  these  cases  were  very 
similar,  and  the  court  heard  both  cases  argued 
before  judgment  was  given.  In  the  case  of 
Wharton  v.  M*Kenne,  the  plaintiff  was  a  con- 
fectioner, fiviuff  in  the  town  of  Oxford,  and  the 
defendant,  at  the  time  the  goods  were  sujpplied, 
was  an  under-graduate  of  St.  John's  College, 
Oxford.  The  action  was  brought  for  goods 
sold  and  detivered.  The  defendant  pleaded 
infancy;  and  the  plaintiff  replied,  that  the 
goods  suppfied  were  necessaries.  The  bill  in 
anestion  consisted  of  charges  for  soda  water, 
unit,  &c.,  supplied  to  the  defendant.  It  ap« 
peared  that  a  great  portion  of  the  charges  was 
for  desserts  ramished  to  the  defendant  when 
be  entertained  his  friends  at  his  own  rooms. 
There  was  evidence  to  show,  that  with  respect 
to  some  of  the  items  in  the  amount,  they  were 
ordered  by  the  defendant  under  the  direction 
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of  his  mgdiral  adviser,  and  therefore,  as  re- 
garded those  items,  there  was  no  dispute.  But 
with  respect  to  the  remainder  of  the  bill,  the 
learned  Judge,  (Mr.  Justice  Wightman,)  left 
the  question  to  the  jury,  for  them  to  decide 
whether  the  goods  suppUed  were,  under  the 
circumstances  of  the  case,  necessaries  or  not. 
The  learned  judge  told  the  jur3r  that,  taking 
into  their  consideration  the  situation  and  con* 
dition  of  the  defendant,  it  was  for  them  to 
decide  whether  the  charges  in  the  biU  were  or 
were  not  for  necessaries ;  and  that  they  were  not 
to  confine  the  supply  to  those  things  which 
were  for  the  defenaant's  own  consumption.  No 
further  evidence  was  g^ven  of  the  rank  and 
condition  of  tiie  defendant,  or  what  means  he 
had  of  supporting  himself  at  the  university. 
The  jury  found  a  verdict  for  the  plaintiff  for 
the  mil  amount  of  the  bilL 

In  the  case  of  Cripps  v.  HiU  the  circum- 
stances were  rather  (ufferent.  The  defendant 
was  an  undergraduate  of  Magdalen  Hall,  Ox-^ 
ford,  and  the  plaintiff,  who  was  a  confectioner, 
had  supplied  the  defendant  with  hot  meats^ 
coffee,  cocoa,  &c.,  for  breakfast  for  the  de- 
fendant  and  his  friends ;  and  tiie  question  was, 
whether  these  supplies  were  necessaries  or 
not.  It  appeared  from  the  evidence  given  at 
the  trial,  that  the  defendant  had  an  allowance 
of  £300  per  annum  from  his  father,  to  defri^ 
his  college  expenses.  That  his  fatiier,  along 
with  other  members  of  his  fiamily,  had  fire- 
quentiy  come  to  visit  the  defendant  during  his 
residence  at  the  university  as  an  undergraduate ; 
and  that  on  these  occasions,  when  the  father  of 
the  defendant  was  breakfasting  with  him,  the 
plaintiff  had  supplied  the  defendant  with  soine 
of  the  items  which  formed  part  of  the  bUl  in 
question.  It  also  appearea  in  evidence,  that 
ue  defendant  could  not  obtain  from  the  col- 
lege in  which  he  resided,  the  same  sort  of 
tlungs  as  those  supplied  by  the  plaintiff.  The 
case  was  tried  before  a  special  jury  of  the 
county  of  Oxford.  The  learned  Judge,  (Mr.. 
Justice  Maule,)  told  the  jury  that  it  was  almost 
impossible  to  lay  down  any  general  rule  as  to 
what  things  were  to  be  considered  necessaries  ; 
but  it  was  for  them  to  say  whether  the  items  in 
this  bill  were,  under  all  the  circumstances  of 
the  case,  necessaries  for  the  defendant,  accord- 
ing  to  the  situation  in  life  in  which  he  was 
placed.  The  jury  found  a  verdict  for  the 
plaintiff  for  the  amount  of  the  bill. 

T\ilfomrd,  Seijeant,  had  obtained  a  rule  nisi 
for  a  new  trial  in  each  case,  on  the  ground  of 
misdirection. 

Mr.  Whateley  and  Mr.  V.  Lee  showed  cause. 

The  learned  Judge,  in  each  of  these  cases,, 
left  the  question  to  the  jury,  whether  the  arti- 
cles furnished  were  necessaries,  taking  into 
their  consideration  all  the  circumstances  of  the 
case.  The  word  necessaries  must,  according  ta 
all  the  authorities,  be  taken  with  reference  to 
the  circumstances  under  which  the  party  is 
placed.  In  the  case  of  Hands  v.  Slaney^  a 
captain  in  the  army  was  held  liable  for  a 


»  See  a]8e  Thomasot^y.  Moess,  5  Beav.  77. 
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livery  for  his  servant  as  necessaries.  Lord 
fCenyon  says :  "  The  general  rale  is  dear,  that 
infants  are  liable  for  necessaries  according  to 
their  degree  and  station  in  life.  The  defendant 
was  placed  in  a  situation  which  required  such 
an  attendant.  Therefore,  however  inclined  I 
am  in  general  to  protect  infants  against  im- 
provident contracts,  I  think  that  this  case  falls 
within  the  fair  liability  which  the  law  imposes 
on  infants,  of  being  bound  for  necessaries, 
which  is  a  relative  term  according  to  Uieir 
station  in  life."  In  the  case  of  Peters  v. 
-Fteminff,^  Parke,  B.,  says  :  "The  question  is, 
whether  the  articles  furnished  are  properly  such 
articles  as  are  necessary  and  suitable  to  the 
station,  degree,  and  condition  of  the  defendant. 
It  is  perfectly  clear  that  the  word  necessaries 
is  not  confined,  in  its  strict  sense,  to  such 
articles  as  are  necessary  to  support  life,  but  is 
extended  to  articles  nt  to  maintain  the  par- 
ticular person  in  the  state,  station,  and  degree 
in  life  in  which  he  is."  The  question,  whether 
the  articles  were  necessarv  for  the  defendant  in 
the  condition  of  life  in  which  he  lived,  was  one 
for  the  consideration  of  the  jury.  In  Maddon  v. 
MiUer,'  the  issue  was,  whether  certain  articles 
were  necessaries,  and  the  court  held  that  if  any 
part  of  the  articles  proved  to  have  been  fur- 
nished to  the  defendant  fell  within  the  descrip- 
tion of  necessaries,  the  question  must  be  left 
to  the  jury. 

In  the  latter  case  of  Cripps  v.  HUltt  evidence 
was  given  at  the  trial  to  show  that  the  defen- 
dant had  an  allowance  of  £300  per  annum 
allowed  him  by  his  father,  during  tne  time  he 
was  an  undergraduate,  and  that  his  father  fre- 
quently visited  him  at  a  time  when  part  of  these 
goods  were  supplied;  on  the  authority,  there- 
fore, of  Brag$haw  v.  Eaton,*  the  father  would 
appear  to  have  sanctioned  the  expenditure  of 
the  defendant.  The  jury  have  had  the  case 
submitted  to  them,  and  they  have  held  the 
articles  are  necessaries ;  and  tne  court  will  not, 
unless  they  see  good  reason,  disturb  die  ver- 
dict. 

Mr.Serieant  Tal/ourd,  in  supportof  the  rule. 
—The  defendants  m  both  of  these  cases  are|stu- 
idents  at  the  university,  and  it  never  can  be  ssud 
that  articles  furnished  by  a  confectioner  for  the 
consumption  of  themselves  and  friends,  at  inne 
parties,  breakfosts,&c.,  can  be  called  necessaries. 
The  rule  laid  down  in  Harrison  v.  Fane,^  must 
be  adopted*  There  was  a  question  whether  cer- 
tain articles  were  necessaries,  and  the  jury 
found  a  verdict  for  the  plaintiff.  A  rule  was 
afterwards  obtained  for  a  new  trial,  on  the 
ground  of  its  being  a  perverse  verdict,  and 
was  made  absolute.  Tindal,  C.  J.,  says :  **The 
affirmative  of  the  issue  lies  on  the  plaintiff,  and 
the  question  is,  whether,  upon  tne  evidence, 
the  proposition  which  the  plaintiff  had  under- 
taken to  establish  was  made  out.  It  is  a 
question  of  fact  for  the  jury,  subject  to  the 
control  of  the  court,  as  to  the  manner  in  which 
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the  junr  have  exercised  their  discretion/' 
(Stoppea  by  the  court.) 

Lord  Dennum,  C.  J.— This  is  a  case  of  a 
kind  which  is  often  before  the  court,  it  there- 
fore becomes  necessary  for  us  to  consider  what 
is  the  rule.  The  definition  of  necessaries  is 
well  given  by  Mr.  Baron  Parke,  in  a  case  in  the 
Court  of  Exchequer  :^  "The  word  necessaries 
is  not  confined,  in  its  strict  sense,  to  such  arti- 
cles as  are  necessary  for  the  support  of  life,  bat 
may  be  extended  to  such  articles  as  are  neces- 
sary to  maintain  a  person  in  the  place,  situation, 
ana  degree  of  life  m  which  his  fortune  entitles 
him  to  move."  Now  the  pleadings  in  this 
case  exactly  raise  the  question,  whether  these 
things  were  necessaries  for  a  person  who  was 
proved  to  be  living  in  coll^;e,  where  thioj^ 
were  properly  supphed  to  him  for  bis  imme- 
diate use,  and  where  he  had  a  lar^  allowance 
besides.  It  seems  to  me  that  the  judse  at  the 
trial  would  have  been  justified  in  te&ing  the 
jury,  that  as  to  all  those  matters  which  were 
supplied  for  the  visiting  of  the  defendant's 
friends,  there  was  no  evidence  of  thdr  neces- 
sity, but  on  the  contrary,  the  necessi^  was 
disproved.  The  question  of  what  are  ana  what 
are  not  necessaries,  depends  on  the  station  of 
the  parties;  clothes,  tor  instance,  must  be 
supplied,  and  a  watch,  and  some  other  things 
of  a  like  kind,  may  not  be  unnecessary,  but 
highly  proper,  for  a  young  gentleman  who  goes 
into  society  where  he  is  expected  to  wear  soch 
things.  But  for  persons  at  the  university,  it  is 
impossible  to  say  that  anything  of  the  kind  here 
supplied  can  be  necessanes.  It  may  be  illiberal 
and  harsh  in  parents  not  to  pay  for  articles  which 
have  been  supplied  to  their  sons,  but  it  is  the 
bounden  duty  of  tradesmen  to  know  somewhat 
of  the  circumstances  of  the  party  to  whom  the 
goods  are  supplied,  and  at  aU  events  tradesma 
should  not  give  credit  to  young  men  for  goods 
of  this  description.  If  tney  will  supply  snch 
goods,  they  should  have  immediate  payment, 
or  at  least  supply  no  more  until  payment  (and 
that  at  a  short  date)  was  made  to  them.  There 
is  another  consideration.  This  course  o(  deal- 
ing subjects  young  men,  and  perhaps  thor 
families,  to  serious  embarrassments  and  dis- 
tress, against  which  they  ought  to  be  protected. 
However,  that  is  not  the  ground  of  my  de- 
cision, but  I  could  not  help  making  the  remark, 
in  answer  to  the  view  taken  by  counsel  as  to 
the  hardship  on  tradesmen.  We  can  only  look 
to  the  rule  of  law,  which  I  think  has  been 
clearly  stated,  and  which  it  will  be  most  useful 
to  societv  strictiy  to  enforce. 

Mr.  Justice  Coleridge,  I  am  entirely  of  the 
same  opinion.  The  ouestion  is  whether  the 
judge  or  the  jury  should  be  held  bound  to  de- 
cide what  are  necessaries.  Both  must  some- 
times be  called  on.  For  the  richest  man  at 
college,  diamond  rings,  pictures,  and  race- 
horses, cannot  be  sua  to  be  necessaries;  and 
the  question  of  necessaries  may  in  some  cases 
be  a  mixed  question  of  law  and  fact.  With  re- 
spect to  what  the  law  will  consider  necessaries, 
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I  think  tliat  Mr.  Baron  Parke  baa  laid  down  a 
most  admirable  definition,  llie  replication 
bere  alleaes  that  these  things  were  necessaries, 
and  to  decide  the  issue  thus  raised,  we  must 
look  at  the  circumstances,  situation  and  degree 
of  the  young  man  to  whom  they  have  been  sup- 
plied. We  must  do  so,  and  so  must  the  jury ; 
but  in  considering  this  Question  we  must  stiU 
recollect  that  necessaries  do  not,  even  thus  con- 
strued, mean  the  conveniencies,  but  the  neces- 
sities  of  the  situation.  If  we  bear  that  distinc- 
tion in  mind,  we  must  come  to  the  conclusion 
that  things  of  this  sort  are  not  necessaries  even 
for  a  youDg  man  in  this  situation,  lliey  may 
not  be  unsuitable  to  his  situation,  and  yet  they 
may  not  be  necessary  for  it.  There  is  no 
justice  in  talking  of  hardship  to  the  tradesmen 
of  the  university ;  they  have  a  safe  course  if 
they  thiok  fit  to  adopt  it.  If  they  do  not  in- 
tend to  pander  to  young  men's  extravagance, 
they  will  refuse  to  give  long  credit.  Here  in 
this  case,  credit  is  civen  for  two  years  and  a 
Iialf.  Can  such  credit  be  given  witnout  a  view 
to  encourage  the  extravagance  of  the  under 
graduate,  in  the  hope,  that  however  improper 
the  charges,  they  would  be  paid  at  last.  They 
ought  to  see  that  what  they  supply  is  paid  for 
at  once,  or  that  they  must  depend  tor  their 

Sayment  on  what  is  sometimes  called  the 
onour  of  the  young  men,  for  they  have  no 
legal  right  to  enforce  demands  so  improperly 
created. 

Mr.  Justice  JVightman,  I  entirely  concur 
with  my  lord  and  my  brother  Coleridge.  In 
the  case  of  i^harton  v.  M*Kenzie,  the  question 
was  whether  the  articles  supplied  were  neces- 
saries suitable  to  the  degree,  circumstances,  and 
situation  of  the  defendant.  He  was  the  son  of 
a  gentleman  of  station,  and  it  was  contended 
on  the  part  of  the  plaintiff,  that  the  words  of 
the  question  had  reference  rather  to  the  pro- 
bable expectations  of  himself,  taking  into  con- 
sideration the  station  in  society  of  himself  and 
family,  than  to  his  condition  merely  as  a  mem- 
ber of  the  university.  No  evidence  of  any 
allowance  was  given,  but  he  was  a  person  who 
moved  in  the  society  of  persons  of  good  rank 
in  the  university.  In  my  directions  to  the 
jury,  I  did  not  suflicientiy  limit  myself  by  the 
terms  of  the  replication,  and  it  is  contended 
that  it  is  on  the  construction  of  these  terms 
that  the  jurors  ought  to  have  been  told  thai 
they  should  consider  what  were  necessaries 
witn  reference  to  the  defendants,  their  situation 
in  statu  pupUlari,  and  their  being  provided  by 
their  frienas  with  all  ordinary  necessaries  of  the 
kind  required  for  a  pupil.  Although  it  was 
suggested  in  his  case  that  the  society  in  which 
he  moved  was  such  as  to  make  it  proper  some- 
times to  entertain  his  friends,  still  ne  could  not 
be  warranted  in  doing  so  upon  credit,  but  that 
having  money,  he  should  have  paid  for  what  he 
obtained,  so  that  in  no  sense  of  the  word  could 
part  of  these  supjilies  be  considered  necessaries 
for  a  young  man  in  his  then  situation.  I  agree 
that  1  ought  to  have  left  the  case  to  the  jury 
with  these  restrictions,  and  that  as  I  omitted  to 
do  so  there  ought  to  be  a  rule  for  a  new  trial.  I 


Rule  absolute  in  Cr^fps  v.  Ht//,  on  payment 
of  costs.  Rule  absolute  in  Wharton  v.  M'iCefi- 
lie,  without  that  condition.    H.  T.  1844. 


Qttttn'0  IBcnct  Vractirt  Court. 

iJUp&rUd  hy  E.  H.  Woolstcb,  Esq.,  BarruUr  ai 
Xaw.] 

DEBT  ON  BOND  —  PAYMENT  AFTER  THE 
DAY — INTEREST — PLEA  OV  PAYMENT — 
TAXATION   OF  COSTS. 

In  an  action  on  a  bond  conditioned  for  the 
payment  of  money ^  on  a  day  certain  not  yet 
arrived,  and  for  the  payment  of  interest 
half  yearly  in  the  mean  time,  in  which  the 
breach  assigned  is  the  nonpayment  of  half 
a  year's  interest,  payment  of  the  interest 
due  before  actum  will,  by  the  4  Ann,  e.  16, 
s,  12,  under  the  plea  of  solvit  post  diem,  be 
a  defence  to  the  action. 
But  payment  of  money  into  court  cannot  be 

pleaded  to  an  action  on  the  bond. 
A  defendant  who  has  succeeded  on  a  plea  in 
bar,  is  not  entitled  to  the  costs  of  witnesses 
subpaned  for  the  purpose  of  reducing  the 
damages* 
This  was  an  action  on  a  bond,  dated  7th 
January  1 837>  conditioned  for  the  payment  of 
600i.  at  the  end  of  seven  years,  and  ot  interest 
half  yearly  in  the  mean  time,  but  with  no 
stipulation  that  the  principal  should  become 
due  on  one  default.    The  breach  assigned  wa» 
the  nonpayment  of  one  half  year's  interest. 
The  only  plea  was  usury.    The  replication  de- 
nied that  the  bond  was  made  upon  the  contract 
alleged  in  the  plea.    At  the  trial  there  was  a 
verdict  for  the  defendant,  who  on    taxation 
claimed  to  be  dlowed  the  expenses  of  witnesses 
subpobued  to  prove   payment  of  part  of  the 
interest  alleged  to  be  due,  and  also  of  a  portion 
of  the  principal,  but  the  Master  disallowed 
them,  on  the  ground  that  as  there  was  no  plea 
of  payment  on  the  record,  the  evidence  of  the 
witnesses  in  question  would  not  have  been  ad- 
missible. 

Hugh  Hill  now  moved  for  a  rule  to  show 
cause  whythe  Master  should  not  review  hia 
taxation.  The  rule  of  court,  T.  T.,  1  Vict.,  re- 
quiring payment  to  be  pleaded,  only  applies 
where  payment  can  be  nleaded,  and  here  such 
a  plea  would  have  been  oad.  The  condition  of 
the  bond  was  for  the  payment  of  interest  on  a 
particular  day,  and  a  payment  of  interest  after 
the  day  woula  not  have  prevented  a  forfeiture 
of  the  bond.  [Patteson,  J. — Could  you  not  have 
pleaded  payment  after  the  day  ?1  Not  under 
the  8  &  9  W.  3,  c.  1 1,  s.  8,  and  the  case  is  not 
within  the  4  &  5  Ann.  c.  16.  llie  words  of 
the  12th  section  of  the  latter  statute,  which 
gives  the  plea  of  payment  after  the  day  are, 
'if  the  obligor,  &c.  have  before  the  action 
brought  paid  to  the  obligee,  &c.  the  principal 
and  interest  due  by  the  defeasance  or  coxu 
dition  of  such  bona."  [Patteson,  J. — Is  the 
operation  of  the  statute  of  Anne  necessarily  so 
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confined  ?  It  appears  to  me,  uuleaa  Ton  have 
an  authority  to  the  contrary,  that  the  case  ia 
within  the  mischief  of  the  statute.]  I  submit 
that  the  act  only  applies  where  both  the  prin- 
cipal and  interest  have  been  paid  according  to 
the  defeasance.  [Patteson,  J. — But  that  must 
mean  the  principal  and  interest  due  at  the  time, 
and  if  no  principal  is  due,  how  can  it  be  said 
that  the  statute  does  not  apply  ?]  Then  two  of 
the  proposed  witnesses  were  to  prove  that  part 
of  the  principal  was  paid,  and  that  the  amount 
of  intereet  mentioned  in  the  breach  never  be- 
came due  at  all.  IPatteson,  J.— That  was 
necessarily  a  matter  of  evidence  by  the  de* 
fendant,  because  on  the  face  of  it  the  bond  was 
for  the  payment  of  600/.]  Part  of  the  principal 
waa  paid  three  years  befure- 

Patteson,  J.    You  may  take  a  rule. 
Rule  absolute. 

Phut  showed  cause. — ^The  only  plea  upon  the 
record  was  usury,  and  the  Master  was  right  in 
disallowing  the  costs  of  these  witnesses,  as  the 
defendant  could  not  in  any  view  of  the  issue 
have  availed  himself  of  their  evidence.    The 
alleged  pajrments  covdd,  and  therefore  ought,  to 
have  been  pleaded.    If  payment  of  the  half 
Tear's  interest  mentioned  in  the  breach  had 
oeen  pleaded   and  proved,  the  action  would 
have  been  barred.     By  the  Reg.  Gen,  T.  T., 
1  Vict.,  payment  shall  not  in  any  case  be  al- 
lowed to  be  given  in  evidence  in  reduction  of 
damages,  but  shall  be  pleaded  in  bar.    By  the 
8  &  9  W.  3,  c.  11,  8.  9f  payment  will  be  a  de- 
fence even  after  payment  is  obtained,  and  da- 
mages are  aasessea,  and  if  the  defendant  pavs 
the  damages    into    court,  execution  will  be 
stayed,     if  part  of  the  interest  had  been  paid, 
the  defendant  might  have  paid  the  remainder 
into  court  under  the  rule  of  court,  and  the 
plaintiff  must  have  proved  a  sum  to  a  largrer 
amount  than  the  sum  paud  in,  in  respect  of  the 
canse  of  action,  or  have  been  nonsmted.    The 
cause  of  action  here  was  the  interest,    llie 
principal  was  not  due.    The  4  &  5  Ann.,  c.  16, 
8.  12,  gives  the  plea  of  solvit  post  diem,  and  a 
payment  of  interest  might  under  it  have  been 
pleaded  in  bar,  and  the  13th  section  enables  a 
defendant  at  any  time,  even  pending  the  action 
upon  the  bond,  to  bring  the  principal  and  in- 
terest due  into  court  in  discharge  of  the  bond. 
This  statute  was  made  in  favour  of  defendants, 
•and  is  construed  liberally.      iPatteson^J,  An- 
other point  put  was,  that  as  a  part  of  the  prin- 
c^mlwas  paid,  the  sum  alleged  to  be  due  for  in- 
terest was  incorrect.]  The  payments  relied  upon 
were,  in  fact,  applicable  to  another  demand.    If 
the  defendant  had  pleaded  payment,  the  plaintiff 
would  have  been  prepared  to  prove  the  real 
facta  of  the  case.    As  it  was,  his  evidence  was 
soldy  directed  to  the  plea  of  usury.     The 
plaintiff  is  entitled  to  discharge  the  rule  on  two 
groonds:    1.  That  even  if  the  payments    in 
oncstion  had  been  made  in  respect  of  the  bond, 
toe  defendant  would  not  on  these  pleadmgs 
have  been  at  liberty  to  give  such  evidence; 
and,  S.  that  the  payment  was  in  &ct  applicable 
to  a  diflferent  transaction.    The  Master  was 
therefore  right  in  diaallowing  theaa  coata. 


MmphOUleQatA.  The  only foealMMi  here 
is  whether  in  the  state  of  this  record  thaap  wit- 
neaaea  were  admiaaibte  or  not,  aed  it  k  w)k% 
beaide  it  to  inouire  whether  what  the  vhneaaes 
were  tntended  to  prove  could,  or  coald  not 
have  been  auceesafiilly  estabhahed.  Tlie  case 
is  analogous  to  that  of  a  defendMit  in  trespasa, 
who  aucosada  upon  a  plea  of  jvatificatum,  and 
ia  allowed  the  ezpenee  of  witaeaaea  aiibpcBned 
to  reduce  the  ^ffliages.  The  onlf  ouestkii 
before  the  Master  was,  whether  the  evideDce  of 
the  witneaaea  waa  admissible,  and  I  aulmiit  thatit 
was.  Payment  could  not  have  been  pleaded. 
If  it  could,  I  admit  the  whole  qaadkm 
falls  to  the  ground.  It  ia  not  true,  as  'u 
said  on  the  other  side,  that  payment  after 
action  brought  could  have  been  pleaded  under 
the  8  &  9  W.  3,  c.  11,  s.  8,  or  that  a  payment 
of  interest  after  the  day  could  hanre  bees 
pleaded  under  the  4  &  5  Ann.,  c.  12.  Ia 
Marsen  v.  Touckei*^  which  was  a  debt  on  a 
bond,  conditioned  to  pay  intereat  half  yearly, 
and  the  principal  in  three  yeara,  where  tM 
action  waa  brought  on  failure  of  payment  of 
interest,  the  court  refused  an  application  to 
stay  proceedings  on  payment  of  the  interest 
due,  out  ordered  judgment  to  be  entered  for 
the  whole,  with  stay  of  execution  on  payment 
of  the  intereat  due.  Thia  case  ahows  that  a 
payment  after  action  brought  would  be  no  bar 
to  the  further  maintenance  of  the  action.  And 
again  in  England  v.  Watsom^  it  was  decided 
that  payment  of  money  hito  court  under  the 
4  &  5  Ann.,  c.  16,  a.  13,  in  (fiacharge  of  prin- 
cipal and  interest,  and  costs,  cannot  htplitM 
to  an  action  on  the  bond.    From  these  cases  it 


may  be  conclusively  inferred  that  a  payment  of 
interest  after  the  day  could  not  have  been 
pleaded.  This  case  is  governed  by  the  8  &  9 
W.  3,  under  which  the  bond  wookl  be  for- 
feited, and  the  judgment  for  the  pen^tey  stand 
as  a  securitv  for  future  breaches.  The  wit- 
nesses were  bond  fide  subpoened  to  prove  these 
payments.  The  rule  of  court  relied  upon,  oi^ 
applies  to  cases  where  payment  eoald  be 
pleaded,  otherwise  the  absurd  consequence 
would  follow,  that  where  payment  could  not  be 
pleaded,  pavment  could  not  be  ahown  in  re- 
duction of  aamages. 

Pttitesfm,  J.—^lm  is  the  first  time  that  die 
new  rules  and  the  statutes  of  William  &  Anne 
have  come  into  conflict,  and  I  must  consider 
the  point. 

Ciir.  adv.  vuit, 

Pattesm,i.  delivered  judgment — Thiawasan 
action  on  a  bond  conditioned  for  the  payment  of 
£600  at  the  end  of  seven  yeara,  not  yet  elapsed, 
and  interest  half  vearly  in  the  mean  time,  hot 
without  a  chiuse  that  in  failure  of  payment  of  in- 
terest, the  principal  should  become  due.  The 
declaration  set  out  the  condition,  and  stated, 
as  a  breach,  the  nonpayment  of  interest  The 
defendant  pleaded  usury,  which  ^  plaintiir 
denied.   The  defendant  obtained  a  verdict;  and 
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on  ^M  tazstion  of  eosti  tibe  defendant  souffht 
to  be  allowed  the  expenses  of  witnesses  whom 
he  had  readv  lo  pore  payment  of  mterest,  but 
the  Master  disallowed  them.    A  rale  nin  baa 
been  obtained  to  review  the  taxation.    The 
defendant  contends  that  the  payments  could 
not  be  pleaded,  and  therefore  the  witnesses 
miffht  have  been  examined  if  the  plea  of  usury 
had  been  found  the  other  way.    It  is  quite  true 
that  a  plea  of  payment  into  court  in  such  a 
case  would  be  bad,  because  the  bond  being 
forfeited,  the  penalty  is  the  debt ;  and  in  such 
a  case  as  this  the  pkintiff  would  have  a  right 
to  judgment  for  the  penalty,  as  a  security  for 
further  breaches,  under  the  8  fr  Q  W.  3,  c.  11, 
8.  8.    Marmm  v.  Tauehet.    Nor  does  the  13th 
section  of  the  4  &  5  Anne,  c.  16,  where  it 
applies,  authorise  a  plea,  even  since  the  new 
rules,  but  only  a  summary  application  to  the 
court.     England  v.  Watson;    also  Smith  v. 
Bremghton,  Q.  B.,  Nov.  25,  1843.     But  it  is 
equally  clear  that  payment  of  interest  at  the 
day,  was  pleadable  even  at  common  law,  for 
sveh  plea  would  show  that  the  bond  was  never 
forfeited.      If  therefore  the  witnesses  would 
prove  payment  of  interest  at  the  day,  they  were 
certaiidy  inadmissible.    If  they  were  to  prove 
payment  <^er  the  day,  but  oefore  action,  a 
question  will  arise  whether  the  statute  4  Anne, 
c.  16,  s.  19  applies.    I  think  that  it  does,  and 
that  the  meaninp^  of  that  section  is,  that  any 
payment  which,  if  made  at  the  very  day,  would 
pe  pleadable  as  a  defence  at  common  law  noay, 
if  made  after  the  very  day  and  before  action, 
be  pleaded  under  that  statute.    But  it  is  said 
that  in  this  case  part  of  the  orincipal,  though 
not  due  under  the  bond,  had  oeen  paid,  and  so 
the  amount  of  interest  was  stated  wronglv  in 
the  declaration.    I  do  not  think  that  that  alters 
the  esae:  the  evidence  would  be  admissible 
upon  a  plea  of  payment  in  the  usual  form,  or  if 
not,  the  plea  might  have  been  framed  accord- 
ingly,    I  think,  therefore,  the  Master  was  right 
on  Uie  question,  whether  the  payment  should 
have  been  pleaded.    Besides  which,  if  payment 
could  not  be  pleaded  these  witnesses  could  only 
reduce  the  amount,  assuming  the  plea  of  usury 
not  to  be  proved,  and  so  no  issue  would  have 
been  proved  for  the  defendant.     And  I  am 
yet  to  learn  that,  because  a  defendant  has  suc- 
ceeded on  one  plea  he  is  entitled  to  the  expense 
of  witnesses,  who  would  otherwise  have  been 
called  not  to  prove  another  plea,  but  merely  to 
reduce  damages. 

Rule  discharged  with  costs. 

Hodgkinson  v.   Wyatt,     Q.  B.  P.  C,  Feb. 
1844. 


Wednesday.  . 

Thursday  .  . 

Friday    •  .  . 

Saturday  • 

Monday .  .  . 

Tuesday .  .  . 

Saturday  .  . 

Monday .  .  . 

Tuesday .  .  . 

Weds'.  May 

Saturday  .  . 

Monday .  •  , 

Tuesday .  .  . 


17 
18 
19 
20 
22 
23 
27 
29 
30 

] 

4 

6 

7J 


Appeals. 


CHANCERY  SITTINGS. 
Easter  Term,  1344. 

AT   WESTMINSTER. 


AarH  Ctanctllor. 


{^^»«;«^}Appeid  Motion.. 
Tuesday   16    Petition-day. 


Friday 


(Petition-day.) 
Such  days   as  his  Lordship  is  occupied  in  the 


April  261  unop^sed  Petitibns  only 


House  of  Lords  excepted. 


i«BiUr  of  t|t  »sU0. 


AT  WESTMINSTER. 


Monday  .  April  15 
Tuesday ...  16 
Wednesday  .  17'\ 
Thursday  .  .  19 
Friday  .  .  ,  19 
Saturday  .  .  20 
Monday ...  22 
Tuesday ...  23 
Wednesday  .  24  J 
Thursday  .  .  25 
Friday  ...  26 
Saturday  .  .  .27 
Monday  ...  29 
Tuesday  ...  30 
Wednesday,  May  1 
Thursday  •  .  2 
Friday  ...  3 
Saturday  .  .  4 
Monday  ...  6 
Tuesday.  .  .  7 
Wednesday      .    8 


Motions. 

Petitions  m  General  Paper. 


Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 


Motions. 

Pleas,  Demurrers,  Causes, 
Further  Directions,  and 
Exceptions. 

Motions. 

Pleas,  Demurrers,  Causes, 

Further  Directions,  and 

Exceptions. 
Petitions  in  General  Paper. 
Motions. 


AT  THE   ROLLS. 

™.       ,  „  ( Short  Causes  after  swear- 

Thursday    .     .    9j     ing  in  the  Solicitors. 

Short  Causes,  Consent  Causes,  and  Consent 
Petitions,  every  Tuesday  at  the  Sitting  of  the 
Court. 

Vice  €|)ati(tIIor  of  finglanlr. 

AT  WB8TMINSTXB. 

April  15,  24,  May  2,  8— Motions. 

Tuesday.    .    .  16    Petition-day.  

Wednesday.    .  m  ^'^ 

Thursday    .    .  18   Pleas,    Demurrers,    Ex- 
Saturday     .    .  20  -    ceptions.  Causes,   and 
Monday  ...  22       Further  Directions, 
Tuesday.    .    .  23; 
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Saturday 
Monday . 
Tuesday . 
Wcdsy. 
Saturday 
Monday  • 
Tuesday . 


doKcery  SUHngi, — ComnuM  Law  Cmue  IamU, 


May     1  . 


27  ^ 

29 

30 

1 

4 
6 
7) 


Fleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Direction^ 


Friday,April  19, 26 
Friday,       May    3 


.  (Petition-day.) 

I  Unopposed  Short  Causes, 


and  Causes. 


Vitt  Ciancellor  UnifHi  iSnwt. 

AT  THE  GUILDHALL,   WESTMIHSTER. 


Tuesday,  April  16 

Wednesday.  , 
Thursday  •  . 
Friday  •  .  . 
Monday  •  . 
Tuesday  ,  . 
Monday  •  . 
Tuesday  .  . 
Monday  May 
Tuesday  .  . 
Saturday  April  20 
27 
May    4 

Wednesday      .  24 

Friday    .    .    .  26  | 

Wednesday,  May  1 
Thursday  ,  .  2 
Friday  ...  3 
Wednesday.     .     8 


(Petition-da^r.) 
Motions  and  Petitions. 
Bankrapt  Petitions. 


Pleas,  Demurrers,  Ex- 
ceptions, Causes,  and 
Further  Directions. 


Short  Cau8es>&c. 


Motions    and   Bankrupt 
Petitions. 

(Petition-day.) 
Petitions  and  Causes. 
(Banknipt    Petitions   and 
I     Causes. 
Motions  and  Causes. 

I  (Petition-d^.) 

\     Petitions  and  Causes. 


Motions,  &c. 

The  days  of  the  Westminster  Sittings  of  the 
Lord  Chief  Justice  of  the  Common  Pleas  at 
Nisi  Prius  are  excepted. 


Friday 


May  3 


2g  ( (Petition-da^)  Pleas,  De- 


murrers, Kxons.,  Causes, 
and  Fur.  Dira. 


Motions  and  Causes. 


17i(f^ianrdIor  S29ifrtam. 

Monday    April  15' 

24 

May    2 

8 

Tuesday    April  16  |  (^^^jJ^^^J^^y)  ^^^'  ^^ 

Wednesday.  .17 
Thursday  .  .  18 
Friday  ...  19 
Monday  ...  22 
Tuesday ...  23 
Monday  ...  29 
Tuesday ...  30 
Wednesday  May  1 
Monday.  .  .  6 
Tuesday.    .    .    7 


Pleas,  Demurrers,  Excep- 
tions, Causes^  and  Fur- 
ther Direc. 


Saturday  April  20  J^^pJ^^  ^^Cm^^' 


Saturday  April  27  |  Short  Causes,  Ptns.  (an- 
May  4  i     oppd.  first),  and  Causes. 
No  Sitting  on  the  25th  ApriL 


COMMON  LAW  CAUSE  LISTS. 
Easter  Term,  1844. 

Qattn'i  IScnrl. 

New  trials  remaining  undetermined  at  the 
end  of  the  sittings  after  Hilary  Term,  1844. 

Michaelmas  Term,  1842. 

Cornwall. — Doe  d.  Bake  v.  Deny  and  ano- 
ther.   (Stands  for  arrangement). 

Essex, — Corporation  of  Colchester  v,  Brooke. 
2nd  case. 

Easter  Term,  1843. 
Durham, — Lamh  and  another  v.  Newbiggin 
and  another. 

Trinity  Term,  1843. 
Mddlesex, — Hasleham  v.  Young  and  ano- 
ther. 
Lofufon.— Wakefield  V.  Newbon  and  another. 

Tried  during  term, 

Middlesex,— Bxah  v.  Brettell. 

Michaelmas  Term,  1843. 

Middlesex. — Rogers  v.  Brenton.  Willoughbf , 
clerk,  V.  Willoughby.  Same  o.  same.  F^e  r . 
Bousfield.  Davis  v.  Locke  and  others.  Same 
V.  same. 

London. — Belcher  &  others,  assignees,  &c, 
V.  Samboume.  Mercer  v.  Temperley.  Par- 
tridge V.  Governor  &  Co.  of  Bank  of  England. 
Waasworth  v.  Drew.  The  Queen  r.  Heoiy 
Bent. 

Norfolk. — Harvey  v.  Burgess,  executor,  &c. 
Bessey  &  another  r.  Windham,  £lsq.  Bemey 
V.  Read. 

Lincoln,  —  The  Queen  v.  Mayor,  &c.  of 
Stamford. 

Berks. — Doe  d.  Major  &  others  v.  Cundell. 

Stafford. — Daniel  r.  Grace. 

Devon. — Rundle  v.  Little  &  another.  Stamp 
V.  Sweetland  &  another. 

Cornwall, — Doe  d.  Keen  v.  CreaswelL 

Somerset, — Bushell  &  another,  assignees,  kc. 
V.  Wheeler. 

Bristoh—Todd  Sc  another  o.  Stewart  &  othei». 
Todd  &  another  v.  same.  Miles,  treasurer,  kt. 
V,  Bough. 

York,  —  Leeman  v,  Lloyd.  Wilkinson  r. 
Lloyd.  Fawcett  v.  Feame  &  others.  Cloo^ 
v»  Taylor.  Aldred  and  others,  assignees,  &c.  r. 
Pearson  and  others.    Same  v.  Same 

Liverpool. — Dixon  v.  Wing. 

Essex,  —  Davies  v,  Clarke.  Boucher  r. 
Murray. 

Sussex, — Locke  v.  I^gache. 

^wrey.-^Doe  d.  Angell  v,  Angell. 


Cmnnum  Law  Cause  histt. 
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Suuea. — Doe  d.  Fleming  and  otiien  v,  Pan- 
cutt.     La  Grille  v.  Spalding. 

Chester, — ^Hanmer  v,  Eyton  and  others, 
HUary  Term,  1844. 

Middlesex, — ^Pickersgill  v.  Beenham.  Lore- 
grove  o.  Beenbam.  Clifton,  v.  Hooper  and 
another.  Bird  v.  Jones.  Miles,  treasurer, 
&c.  V.  Coote  and  wife.  Same  v.  Same.  Phil- 
lips fi.  Sherville.  Hmiter  v.  Caldwell.  Need- 
ham,  Esq.  V.  Rawbone.  Balls,  executrix,  &c. 
V.  Thick.  Price,  P.  O.r.  Dunn,  P.  O.'  Belcher 
and  others  assignees  v.  Campbell.  Bax  v, 
Beetham. 

Ixmdon, — GQlett  v.  Whitmarsh  and  others. 
Hart,  administrator,  &c.  v.  Stephens.  Bate 
and  another  v.  Rawlinson.  Yates,  a  pauper,  v. 
Fearle,  executor. 

Tried  during  Term, 
Middhsex, — Lyon  the  younger  v.  Burroughs. 
Hopkins  v.  Richardson. 

Special  Cases  and  Demurrers  far  Easier  Term, 
1844. 
*Doe  d.  Lovett  v.  Smith  and  another. 
Evans  v.  Gnrjmic,  Clk. 
Robinson  v,  Uore. 

Waters  v,  Williams  and  wife.  (In  replevin). 
Yates,  a  pauper,  v,  Tearle  and  others. 
V.  Hum 


Gunston  v, 

Beaumont  and  another  v.  Slaper  and  others. 
*Ward  V,  Stevenson  and  another. 
Francis  v.  Steward. 

*Doe  d.  Marquis  of  Anglesey  v.  The  Church- 
wardens of  Rttgeley. 

Robertson  and  another  p,  Struth,  Knt. 

*  Barrow  and  another  v.  Amaud. 
^Mittelhobyer  who  has  survived,  &c.  v,  Ful- 

larton. 

*Doe  d.  Bams  and  others  v.  Bams  and 
another. 

Coker  v,  Andrews  in  error. 

Waworth,  administratrix,  &c.  v.  Ormerod, 
in  error. 

*  Marriott  v.  Macauley. 
Green  and  others  v.  Blencowe. 
O'Doweld,  assignee,  v,  Martin. 
Atherton  v.  Heard. 
^Graham  v.  Jackson. 

Laurie,  Knt.  and  others  v.  Lane. 

*The  Burmingham,  Bristol  and  Thames  Junc- 
tion Railway  Company  v,  Playfair. 

Howard  v,  Goaset. 

^Jenkins  v.  Davies. 

Smith  V.  Evans. 

Keir  v,  Leeman  and  another. 

Philipson  P.  O.  v.  The  Earl  of  Egremont. 

Hyde  v.  Jenner. 

Jones  V.  Robin. 

Smith  V.  Pearson. 

^Repton  V,  Hodgson. 

*Doe  d.  Adams  v.  The  London  and  Croydon 
RailwajT. 

Morrison,  Bt.  and  another  v,  Cowell. 

Giffords  v.  Whittaker. 

Elwood  V.  Bullock. 

*  Special  cases — the  rest  are  demurrers. 


Common  VUss. 


Remanet  Pbper  of  Easter  Term.    7  Victoria, 
1844. 
Enlarged  Rules, 
To  10th  day. — Davies  v.  Lowndes.    In  right. 
„  Same  v.  Same  ditto. 

„  Johnson  and  others,  assignees, 

V.  Shaw  and  another. 
,,  Dawson  and  another  assignee  9* 

Sunley. 

New  Trials  of  Mickaelmas  Term  last, 

Otoiicetfer.— Grinnell  r.  Wells. 

Sttifford, — Eyland  and  others,  assignees,  v. 
Windle  and  others.    fPartly  heard  3o3i  Jan.] 

York, — Hudson  r.  Fawcett. 

DvrAam.— Grant  qvitam,  &c.  v.  Matthewson 
and  another.  Robson  v,  Jonassolm  and  an- 
other. 

Liverpool, — Stead  v.  Williams  and  others. 

^o^/«.^Sharpe  r.  Hancock. 

New  Trials  of  Hilary  Term  last, 
Middlesex. — Lackington    and    others,  as- 
signees, v.  Atherton,  survivor,  &c.   Coxhead  o. 
Richards.    Stephenson  p.  Rudge.    Burgess  v. 
Boetefewo  and  another. 

London. — Lewis  and  others  v.  Marshall  and 
another.    Pontifex  and  another  v.  Wilkinson. 
Panente  v.   Pennell  and   another,  assignees. 
Prescott  and  others  v.  Jackson. 
Cur  ad  tvU. 

APPEAL  CASES. 

Borough  of  Bradford.  —  k\\aLVi  v.  Water- 
house. 

Borough  of  Oreenwich. — Dobson,  knt.  v, 
Jones.    Clarke  v.  Alexander. 

Demurrer  Ft^per  qf  Estate  Term,  7  Vict.,  1844. 

Monday,  15th  April,  Thursday,  18th.— Mo- 
tions in  arrest  of  judgment. 

Friday  l^th, — Special  Arguments, 

Peck  V.  Boyes,  clerk.  Webb  v.  Austin. 
Nickels  v.  Haslam.  Grant  and  others  v. 
Hunt,  P.O.  Todd,  esq.  v.  London  and  South 
Westem  Railway  Company.  Redmund  v. 
Smith  and  another.  Kaye  v.  Dutton.  Boodle 
V.  Campbell.  Bonze  and  another  v.  Stewart. 
Mackwich  v.  Hock.  Evans  v.  Breeze  and 
others.    Foley  v.  Phillips  and  another. 

Wednesday,  24M. — Special  Arguments. 
Harrison  v.  Harrison.    Johnson  r.  Lockett. 
Aspinall  and  another  v.  Andus  and  others. 
Wednesday,  May  1st. — Special  Arguments. 


Cnle^tttr  o£  9Ua0* 

New  Fmal  Paper  for  Easter  Term,  7th  Vict. 
1844.  . 

For  Argument. 

Moved  Michaelmas  Term,  1843. 

Devizes,  Mundayo.  John  Bush  sued  with  others. 

Mr.  Justice  Erskine.        Mr.  Sergt.  Bompas. 

{Heard  20th  Jan.  1844.) 
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Bankruptcj^Dkidrndi  JMlmred^^LetUr  Box. 


Stafford,  Foley  v.  BotfieliL 
Mr.  Justioe  WiDiams. 


Mr.  Richards. 


Moved  fiUary  Tenn,  1644. 
Lcmdon,  W.  E.  Acraman  v.  Cooper  and  otihers. 

Lord  Abinger.  Mr.  Sol.  GeneraL 

London,  A.  J.  Acraman  v.  Cooper  and  oilien. 

Loid  Abinger.  Mr.  Seigt.  Wild. 

London,  Johnson o.  Ralli  andanother. 

Lord  Abinger.  Mr.  Erie. 

London,  Smallcombe  v.  Oliver. 

Lord  Abinger.  Mr.  Erie. 

London,  Clerk  and  another  v.  Kenrick  and 
another. 

Lord  Abinger.  Mr.  Martin. 

Moved  after  the  4th  dav  of  Hilary  Term,  1844. 
Middlesex,  Lindas  v.  Uorbett,  on  affidavits. 
Mr.  Baron  Rolfe.  Mr.  Humfrey. 

Special  Paper  for  Easter  Term,  7  Vict.  1844. 

BemanetB  from  Hilary  Term,  1844. 

For  JudgvMiiU 

Peary  and  wife  o.  MitehelL    Demurrer. 

(Heard  22nd  Jan.  1844.) 


For  Argument. 

Smith,  Secretary,  and  others  v.  Hopkinson. 

Demmrer. 

(To  stand  over  nntil  aimilar  case  ^sposed  of 

in  the  Court  of  Error.) 
Offer  and  another  v.  Windsor.    Demurrer. 

Lyon  r.  Reed  and  others,      }  gnecial  Case 

executrix  and  executors.    S  ^P®^^  ^"** 

Marquis  of  Bute  v.  Thompson  and  another. 

Demurrer. 

Alsager  Ass.  t?.  Currie  and  others. 

Special  Case. 
Roxburgh  v.  Vincent.    Demurrer. 
Earl  of  Hardwicke  o.  Lord  Sandys. 

Special  Case. 

Peremptory  Paper  for  Tuesday  the  l6th  day  of 
April,  1844. 

To  be  taken  at  the  sitting  of  the  court. 
Date,  rule  nisi 

18  Jan.  1844.    Noon  o.  Noon.      Mr.  Jervis, 

Mr.  Richards. 

23  Jan.  1844.    Mortimer  v.  Moore.     Mr.  Ser- 

jeant  Bvles,  Mr.  M.  Smith. 
26  Jan.  1844.    May  o.  Geage,  j  Mr.  Humfrey, 

sued  with  others.  (  Mr.  Gray. 
26  Jan.  1844.    May  v.  Law,     |  Mr.  Humfrey, 

sued  with  others.  (  Mr.  Erie. 
3lJan.l844.    May.J-„  j  Mr.  Humfrey. 

24  Nov.  1843,    Wynne,  Esq.  v,  Edwards. 

Trespass. 
Wynne,  Esq.  v,  Edwards. 
Pros. 
Mr.  Cowling,  Mr.  Hayes. 
15  Jan.  1844*    Handv.  Aatbury.    Mr.  Wildes, 

Air,  Alexander. 


BANKRUPTCY-DIVIDENDS  DECLARED. 

From  Jan,  ind  ta  Miarek  t9tk,  hoA  iadujuc 
Hontaoua,  C.  Hiffh  Holbora,  Cbymist  mod.  Drag- 
gist.    FioAldlv.ad. 
Haisey,  Wm.,  KaoUfard,  Cheater,  Baker,     iad 

dir.  5|4. 
Jteks,  W.,  Briatol,  Mer«hant.    Fwil  dir.  fa.  44. 
JadEMD,  J.,  High  Stte^  Uncotn,  Cbyaiat  Md 

Druggist.    Fiaal  dir.  fs*  7d. 
Jackson,  J.,  wd  T.  F.  Jsekmi,  B«raMiBdi6y  StnsC, 

Wool  Staplers.     Final  dir.  6d.  A  ttdw  p«wy, 

(on  separate  «atate  of  T.  F.  Jackaea}. 
Jackaoo,  T.  H.,  Sheffield,  Glaaa  CuUar.  Ui  dir.  ts. 
Jameson,  H.  A.,  North  Shields,  Lineadraper.     Sad 

dir.  Is.  5d.  &  ^tbs  farthing. 
JflllSeoe,   G.,  Bilton,  Stafford,  Iron  Master,    lit 

dir.  7d. 

T.,  Lirerpoel,  Printar,  ftc.    Final  ^. 

^8. 10}d. 
Jones,  H.p  GaQdhall  Street,  Canterbary,  Wine  Me> 

chant,  Bx.    Dir.  la. 
Jonea,  O.,  St.  James  Stieet,  livefpool.  Diaper,  &e. 

Dir.  lOd. 
Jones,  T.  W.,  Wellington,  Salop,  Dfapery&e.  Dir. 

Bs.  6d. 
Jones,  W.,  Park,  near  Cardiff,  Ship  Builder,  &e. 

Dir.  Is. 
Joyce,  T.,  Bristol,  Woollen  Draper.    Dir.  5a. 
Jadd,  J.,  and  W.  Judd,  Romaey^  Mnalaea.    lit 

dir.  Is.  6d. 
Kipling,  R.,  and  Watkinson,  Wood  Street,  Cha^ 

side.  Warehousemen.    Dir.  4a.  6d. 
Kipling,  R.,  and  W.  Atkinson, Wood  Street,  Chasp> 

side.  Warehousemen.    Dir.  5a.,  (on  sepanU 

estate  of  R.  Kipling). 
Kirk,  S.,  Kimberworth,  York,  Iron  Fonnder.    1st 

dir.  Is.  6d. 
Kirkpatriek,  J.,  Nevport,  Isle  of  Wight,  Banker. 

Dir.  Is.  6d. 
Knight,  J.  M.,  Rugby,  Warwick,  IronaMmger,  &c. 

Dir.  3s. 
Laing,  A.,  Halifax,  Draper,    Dir.  Is.  8d. 
Lane,  J.,  the  elder,  Stockport,  Cotton  Manufactnrff. 

«nd  dir.  \i. 
Lawrence,  B.,  Crown  Court,  Old   Broad  Street, 

Merchant.     Dir.  Is. 
Leslie,  A.,  and  W.  Smith,  St  Dunstan'a  HUf,  Jlfer- 

ehants.    let  dir.  4e.  6d. 
Leslie,  A.,  and  W.  Smith,  St.  Dunstnn'a  HtR,  Msi^ 

chants.    Dir.  ISs.  5d.,(ag«anst  eepaiate  tstite 

ofW.Smiib). 
['Jlie  remainder  of  the  Diridends  will  be  inserted 
in  our  next  No.] 

THE  EDITOR'S  LBTTER  BOX. 

Notwithstanding  the  assertion  of  onr  worthy 
correspondent  6.  B.,  backed  with  the  opinioD 
of  a  learned  counsel, — ^we  adhere  to  our  state- 
ment of  the  usage  of  the  profession  regarding 
the  payment  hy  a  lessee  of  the  expense  of  a 
lease  tmd  cowiierpart.  We  speak  of  the  n&ajze 
as  Sifact,  Can  our  correspondent  rrfer  to  any 
decision  in  which  the  lessee  has  heen  held  not 
liable  for  the  coimterpart  ?  A  court  and  jury 
may  over-rule  the  usage,  but  there  can  be  no 
doubt  of  its  general  adioption  in  {Hractace. 

The  letters  of  W.  W.  R. ;  "A  Constaat 
Reader;"  T.  W.  H.,  and  A.  B.,  shall  reccire 
early  attention. 

llie  report  of  Whitwortk  v.  Gaa^iifaisathe 
printer's  hands,  md  will  l^immted  nsstireek. 


Wi}t  Hegal  <{^b0etliet. 


SATURDAY,  APRIL  20,  1844. 


••— «--^  Qooi  flM^  ad  Nos 

PMtineC,  H  MMdM  malm  ttt,  igllHiMi. 

BoHAT* 


THE  RECENT  LEGAL  APPOINT- 
MENTS. 

Tm  ftrrangemcntB  to  which  we  alliidflrd 
n  fortnight  ago  a*  neotssarj  o»  the  death 
of  Lord  AMnger,  wkh  respact  to  tha  Chief 
Baronahip,  have  btmt  completady  aod  n* 
deed  k  required  no  axtraordinarj  sagackv 
ar  mfermacian  to  predict  them.  Sir 
Frederick  Pollock  has  been  nade  Chief 
Baron,  and  Sir  WMliaiii  FoUett  Attbmey- 
generid.  The  Solieitor-generalship  has 
been  conferred  on  Mr<  Thesiger.  We  did 
not  think  it  necasaary  to  transfer  into  our 
coUmins  ^whieh,  we  trustyare  of  a  more  per 
manent  ensracter  than  a  newspaper)  the 
▼arioiis  mraonn  as  to  the  other  geadenien 
who  were  supposed  to  be  candidates  for 
this  attuatfon.  The  death  of  any  person 
which  must  affect  the  situations  of  the 
first  law  officers  of  the  crown^  always  gives 
rise  to  all  sorts  ef  surmises  in  the  pubKc 
prints,  some  of  which,  on  the  present  oc- 
casion, as  on  etery  oll^,  provoke  a  smile  to 
an  frell-infbitned  professional  persons.  One 
morning  not  onfy  was  the  Chief  Baron  dead 
but  the  Lord  Chancellor  was  ailing  and 
about  to  retire,  and  the  Attorney-general 
and  Solicitor-geoeral  were  contending  for 
the  great  seal.  On  the  next,  the  Lord 
Chancellor  got  well  again,  and  it  was  the 
Chief  Justice  of  the  Common  fleas  who 
was  ill  and  aboirt  to  retire,  and  thus  both 
Attorney  and  Solidtor  were  to  be  amicably 
provided  for ;  leaving  undisputed  possession 
to  the  two  of  the  more  prominent  candidates 
for  the  law  offices ;  and  the  immediate  re- 
version to  several  other  persons  whose 
names  the  public  are  not  yet  fully  prepared 
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for.  Then  the  present  Attomey-generd 
waa  so  dangarooaiy  ill  that  nothing  but  the 
German  baths  cauld  restore  htm :  all  whieh 
fimciea  were  vanished  on  fikturday  last,  by 
the  Lord  Chancellor  coming  into  town  and 
mddng  the  arrangement  which  we  have 
given.  We  may  mentiao,  however,  that 
we  have  hmrd  that  it  is  not  unlikely  that 
Chief  Justice  Tindal  may  shortly  accept 
hiapenanii. 

And  BOW  one  word  as  to  the  appoint- 
ments which  have  been  made.  We  have 
great  pleasure  in  stating  our  opinion  to  be, 
thaltfoeywill  all  givegraat  satisfaction.  The 
present  Chief  Baron  of  the  Eafc^equer  haa 
now  been  at  the  bar  for  nearly  forty  years, 
and  has  risen  to  its  head  by  dint  of  his 
learning,  talents,  and  character ;  and  it  is 
only  his  due  to  say,  that  since  he  haa  held 
the  post  he  has  just  quitted,  he  has  been 
popular  with  all  dasses  and  with  all  parties, 
from  the  aasiduity,  discration,  and  good 
feeling  he  has  shown.  And  diese  qual- 
ities, it  is  to  be  remembered,  will  be  of  .the 
greatest  service  to  the  pidylic  on  the  bench. 

Of  the  Attorney-general,  we  must  speak 
m  terms  of  a  warmer  kind.  We  conceive 
it  would  be  a  serious  national  loss  if  anj 
thine  were  to  deprive  the  country  of  bis 
services,  whether  at  the  bar  or  on  the  beach. 
To  the  extraordinary  union  of  quick  per* 
ception,  sagacious  judgment,  and  perfect 
temper  which  he  possesses,  we  look  for- 
ward, when  displayed  in  a  judicial  charac- 
ter, to  a  restoration  of  the  best  days  of 
Lord  Hardwick.  We  are  glad  indeed, 
therefore^  to  hear  that  his  illness  has  never 
been  of  an  alarming  character,  and  that  a 
little  interval  from  his  unwearied  bd)ours 
may  restore  him  completely. 

B  H 


602 


7%e  qpp(nntmeHi  qf  a  PubUe  Proteeutor. 


Of  Mr.  Thesiger  it  were  indelicate  to 
speak  much.  We  have  always  held  it  to 
be  a  rule  that  the  bar  was  not  within  the 
scope  of  our  criticism ;  and  it  is  only  in 
their  judicial  qualities  that  we  have  alluded 
to  Sir  F.  Pollock  and  Sir  W.  Follett.  We 
must,  therefore,  content  ourselves  with 
«&ying)  tliat  this  appears  to  us  to  be,  on  the 
ivhole,  the  best  appointment  which  was  in 
the  power  of  the  present  govemment. 


THE  APPOINTMENT  OF  A  PUBLIC 
PROSECUTOR. 

Wk  wish  to  call  attention  to  the  follow- 
ing conversation  which  took  place  in  the 
House  of  Commons  on  Monday  last. 

<'  Mr.  Grainger  complained  of  the  discon- 
tinuance, in  many  cases,  of  the  employ- 
ment of  counsel  for  the  prosecution  of 
prisoners;  observing,  that  when  counsel 
were  not  employed,  the  judge  was  made  to 
appear  in  the  character,  as  it  were,  of  a 
prosecutor ;  and  thus  the  weight  of  the 
bench  seemed  to  be  thrown  into  the  scale 
against  the  prisoner. 

<<  Sir  James  Graham  was  understood  to 
say  that  he  had  obserml  in  the  public 
journals  that  Mr.  Justice  Cresswell  had 
expressed  riegret  at  the  discontinuance  of 
the  practice  of  employing  counsel  for  the 
prosecution  of  prisoners,  and  he  concurred 
in  the  opmion  that  this  discontinuance 
was  not  conducive  to  the  due  administra- 
tion of  justice. 

<'  After  some  remarks  from  Mr.  Christie 
and  Mr.  Aglionby,  to  a  similar  effect, 

'*8iT  Robert  Peel  said,  that  the  con- 
Terting  a  judge  into  a  prosecutor  was  al- 
tering the  relations  in  which  a  judge  ought 
to  stand;  and  he  could  conceive  that  a 
judge  in  such  a  situation  might  abstain 
from  taking  advantage  of  points  which  a 
barrister  could  fairly  urge.  It  might  be 
said  that  the  appointment  of  a  public  pro- 
secutor would  remedy  the  evil,  but  without 
going  that  length,  he  thought,  considering 
-the  number  of  young  men  in  the  profes- 
sion who  were  anxious  to  display  tlieir 
ability,  that  nothing  could  be  more  easy 
than  the  employment  of  counsel  for  the 
prosecution  of  prisoners. 

**  Mr.  Cripps  said,  that  the  employment 
of  counsel  for  the  prosecution  of  prisoners 
in  all  cases,  would  increase  Uie  county 
rates. 

"Mr.  Godson  argued  that  it  was  bad 
economy  not  to  employ  counsel,  for  the 
consequence  of  the  non-employment  of 


counsel  was,  the  acquittal  of  prisoner* 
whom  the  counties  were  put  to  the  expense 
of  trying  again. 

**  Mr.  Hume  advocated  the  appoiotment 
of  a  public  prosecutor,  and  thought  it 
unfair  to  call  upon  boroughs,  by  this  vote, 
to  pay  a  share  of  county  expenses. 

'<  Mr.  Hawes  suggested  that  tlie  right 
hon.  gentleman  should  send  a  circular  to 
the  magistates,  stating,  not  only  his  own 
opinion,  but  also  the  opinion  of  the  judges 
upon  this  point." 

We  are  glad  that  this  discussion  has 
taken  place,  as  it  refers  to  a  practice  which 
is  very  injurious  to  the  due  administratioa 
of  justice.  It  is  very  important  that  the 
prosecution  should  be  represented  by 
counsel;  and  we  believe  that  it  is  the 
practice  of  some  judges,  in  any  case  where 
no  counsel  appears,  to  hand  over  the  depo- 
sitions to  some  barrister  who  may  be 
present,  and  request  him  to  examine  the 
witnesses.  This  duty,  with  the  usual 
liberal  feeling  of  the  bar^  is  never  declined ; 
but  at  the  same  time  it  is  more  than  the 
public  has  a  right  to  expect.  We  agree 
with  Mr.  Godson,  that  it  is  a  very  bad 
economy  to  grudge  the  proper  instructions 
and  the  proper  fees  in  this  matter :  it  is 
not  the  prisoner  who  suffers  by  the  present 
system,  it  is  the  public.  The  judge  is  at 
a  loss  what  to  say  and  what  to  do  on  these 
occasions;  he  is  in  a  false  position.  As 
Sir  Robert  Peel  most  truly  said,  <<the 
converting  a  judge  into  a  prosecutor  was 
altering  the  relations  in  which  a  judge 
ought  to  stand."  It  may  not  be  true, 
more  especially  since  the  prisoners'  Coun- 
sel Act,  that  the  judge  should  be  counsel 
for  the  prisoner,  but  most  assuredly  be 
should  not  be  counsel  against  him :  and 
this  he  is  almost  in  spite  of  himself,  if  he 
has  to  put  a  train  of  questions,  and  cany 
out  the  chain  of  evidence  in  support  of 
the  prosecution.  And  it  is  difficult  for 
the  judge,  however  impartial,  not  to  be  in- 
fluenced by  this  feeling,  and  be  fearful 
lest  it  acquires  too  much  weight  in  his 
own  mind. 

The  remedy  for  all  tliis,  and  many  other 
evils  affecting  the  prosecution  anid  non- 
prosecution  of  crimes  in  this  countrji 
appears  to  lie  in  the  establishment  of  s 
system  of  public  prosecution  throughout 
the  country,  similar  to  tliat  which  exists 
in  Scolland,  where,  we  conceive,  its  ad- 
vantages have  long  been  felt.  At  all 
events  there  seems  so  much  to  be  said  in 
its  favour,  that  we  should  be  glad  to  bear 
what  can  be  said  against  iu 


PubUe  Legishaionr^Oovemment  Local  Court  Bill. 


503 


PUBLIC  LEGISLATION. 


In  taking  the  miscellaneous  estimates 
on  Monday,  a  sum  of  2,250/.  was  voted  for 
the  engrossing  of  bills.  Mr.  Hume  said 
on  this — It  was  time  now  that  they  should 
come  to  a  more  rational  principle  to  get 
rid  of  black  letter  altogether.  The  sys- 
tem of  engrossing  might  be  done  away 
with,  greatly  to  the  advantage  of  the  pub- 
lic. Printing  might  be  substituted.  He 
believed  that  there  were  no  objections  to 
that. 

Sir  R.  Peel  said,  he  should  be  sorry  to 
say  anything  that  might  deter  from  the 
consideration  of  this  question.  He  rather 
thought  that  a  committee  had  sat  on  this 
precise  point,  and  the  conviction  that 
they  came  to  was,  that  there  was  some  ad- 
vantage in  point  of  durability  in  the  pre- 
sent system. 

Mr.  Warburton  said,  it  was  no  uncom- 
mon accident  for  errcH-s  to  occur  in  copying 
the  engrossment  from  the  printed  bill.  The 
printed  bill  was  the  original  document — 
why  not  adhere  to  it  ? 

Sir  Robert  Peel  said,  he  could  see  no 
reason  why  a  committee  of  gentlemen  who 
had  given  attention  to  the  subject  might 
not  sit,  and  if  on  consideration  another 
plan  could  be  proposed  which  would  render 
the  acts  of  parliament  equally  accessible 
and  more  permanent,  he  should  have  no 
objection,  but  he  thought  the  subject  re- 
quired consideration. 

We  should  be  glad  to  see  a  select  com- 
mittee appointed  to  consider  the  subject 
of  public  legislation  in  general.  The 
immediate  subject  of  the  engrossment  re- 
quires particular  attention.  We  do  not  ad- 
mit the  validity  of  the  reason  given  for  en- 
grossing an  act  of  parliament.  Parchment 
may  be  the  best  material  for  a  deed ;  but 
then  a  deed  is  not  printed.  There  is  a 
greater  chance  of  accuracy  in  the  print, 
which  is  seen  by  many,  than  in  the  en- 
grossment, which  is  seen  by  few  :  and  we 
could  point  out  serious  errors  which  have 
occurred  in  the  engrossing  public  acts, 
which  can  in  no  way  be  corrected  except 
by  another  act  of  parliamenL  The  proof 
of  the  greater  comparative  accuracy  of 
printing  and  engrossing,  may  easily  be 
had  by  referring  to  the  king's  printer.  We 
never  recollect  any  important  error  which 
has  occurred  in  pnnting  the  acts  of  parlia- 
ment;  but  several  occur    almost   every 


grossment  being  the  original.  If  engross- 
ment is  to  be  preserved,  it  might  at  all 
events  be  made  in  the  plain  hand,  and  not 
in  the  old  court  hand. 


THE  GOVERNMENT  LOCAL  COURT 
BILL. 

[Wk  proceed  to  state  the  remainder  of  the 
clauses  in  this  Bill : — giving  fully  such  of  them 
as  relate  to  the  jurisdiction  of  Uie  court,  and 
other  subjects  affecting  the  profession.] 

Costs. 

71.  That  all  the  costs  of  any  action  or  pro* 
eeeding  in  the  court,  not  herein  otherwise  pro- 
vided for,  shall  be  paid  by  or  apportioned 
between  the  parties  m  such  manner  as  the 
judge  shall  think  fit,  and  in  default  of  any 
special  direction  shall  abide  the  event  of  the 
action;  and  execution  may  issue  for  the  re- 
covery of  any  such  costs  in  like  manner  as  for 
any  debt  recovered  in  the  said  court. 

Flnqi  Judgment. 

72.  That  every  order  and  judgment  of  any 
court  holden  under  this  act,  except  as  herein 
provided,  shall  be  final  and  conclusive  between 
the  parties ;  hut  the  judge  shall  have  power  to 
nonsuit  the  plaintiff  in  every  case  in  which 
satisfactory  proof  shall  not  be  given  to  him, 
entitling  either  the  plaintiff  or  defendant  to  the 
judgment  of  the  court,  and  shall  also  have  the 
power,  on  application  being  made  to  him  at  the 
court  holden  next  after  the  trial  of  any  action^ 
or  otherwise,  if  he  shall  think  fit,  to  order  a 
new  trial  to  be  had  in  such  action,  upon  such 
terms  as  he  shall  think  reasonable,  and  in  the 
meantime  to  stay  the  proceedings. 

New  TVials. — Superior  Courts. 

73.  That  it  shall  be  lawful  for  any  party  to 
any  suit  in  the  County  Court  under  this  act, 
who  shall  be  dissatisfied  with  any  verdict  or 
judgment  given,  or  any  nonsuit  entered  against 
nim  in  any  action  which  shall  have  been  tried 
in  Uie  saia  court,  to  apply  within  one  calendar 
month  next  after  sucn  verdict  or  judgment 
given,  or  nonsuit  entered  to  the  Court  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer 
(or  to  the  Court  of  Common  Pleas  at  Lancas* 
ter),  or  to  any  judge  of  any  of  the  said  courts 
respectively,  for  a  rule  to  show  cause  why  a 
new  trial  of  such  action  should  not  be  granted^ 
or  nonsuit  set  aside  and  a  new  trial  granted,  or 
a  verdict  entered  or  judgment  g^ven  for  the 
plaintiff  or  defendant,  or  a  nonsuit  entered  as 
the  case  may  be,  in  the  same  manner  as  hath 
been  accustomed  heretofore  in  actions  depend- 
ing in  the  last-mentioned  courts,  and  tned  at 
Nisi  Prius  before  any  judge  of  assize  by  virtue 
of  any  record  in  any  of  the  said  courts ;  and 


_  ,    — ,_    ^    thereupon  it  shall  be  lawful  for  any  of  the  said 

session  in  the  engrossment,  which  must  I  courts  or  judges  to  grant  such  rule,  and  to 
then  be  followed  by  the  printer,  the  en- 1  hear  and  determine  the  merits  of  the  same  in 
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like  manner  as  hath  heretolbre  been  done  in 
aetioDs  depending  in  the  said  last-mentioned 
courts  and  tried  as  aforesaid ;  and  in  case  any 
of  the  said  courts  or  judses  shaH  mske  the  rule 
absolute,  which  they  shall  be  severally  em- 
powerad  to  do,  upaa  such  terms  as  they  shall 
think  reasonable,  then  on  delivenr  of  an  office 
copy  of  such  mle  by  the  party  who  shall  hare 
obtained  the  same  to  the  clerk  of  the  court 
where  such  action  was  tried,  all  proceedings 
upon  the  former  verdict,  judgment  or  nonsuit 
so  obtained  in  the  County  Court  shall  cease, 
and  the  said  action  shall  proceed  anew  to  trial 
in  the  Counter  Court,  or  a  verdict  or  judgment 
for  the  plaintiff  or  defendant,  or  a  nonsuit  shaU 
be  entered  according  to  the  tenor  of  such  abso- 
lute rule ;  Provided  akraya.  That  it  shall  not  be 
lawful  for  any  party  to  move  for  »nj  such  ruk, 
nor  shall  any  such  rule  be  of  any  mrce,  unless 
and  until  the  party  intending  to  apply  for  such 
rule  shall  become  bound  with  two  sufficient 
sureties  to  be  approved  by  the  clerk  of  the 
oonrt  in  which  the  action  was  brought  in  such 
reasonable  sums  as  Uie  judge  shall  deem  suffi*- 
eient  for  the  security  of  the  party  against  whom 
such  rule  is  to  be  appUed  for,  that  the  party 
intending  to  apply  for  such  rule  will  procure 
the  same  to  be  made  absolu^ ;  and  that  if  the 
said  rule  shall  not  be  made  absolute,  he  will 
satisfy  and  pay  the  debt  or  damages,  and  costs 
adjud^red,  where  there  has  been  any  verdict  or 
judgment,  and  all  costs  incurred  by  the  other 
party  in  showing  cause  against  the  rule. 

74.  That  no  plaint  entered  in  anv  court 
holden  under  this  act,  for  any  cause  of  action 
within  the  jurisdiction  of  such  oonrt,  shall  be 
removed  or  removable  from  the  said  court  into 
any  of  her  Majesty's  Supmor  Courts  of  Record 
at  Westminster,  or  into  the  Court  of  Common 
Fleas  at  Lancaster  by  any  writ  or  process,  un- 
less the  person  who  shall  be  desirous  of  remov- 
ing such  cause  shaU  be  bound  as  aforesaid,  for 
payment  of  the  debt  or  damages  and  costs  in 
case  judgment  shall  pass  against  him. 

Praetitumert^  Charges. 

75.  That  no  barrister,  attorney,  or  other  per- 
son, except  by  leave  of  the  judge,  shall  be 
entitled  to  be  heard  to  argue  any  question  as 
counsel  or  advocate  for  any  other  person  in 
any  proceeding  in  any  court  hohkn  under  this 
act ;  and  no  person,  not  being  an  attorney  ad- 
mitted to  one  of  her  Majesty's  Superior  Courts 
at  Westminster,  or  to  the  Court  of  Common 
Pleas  St  Lancaster,  shall  be  entitled  to  have  or 
recover  any  sum  of  money,  for  appearing  or 
acting  on  behalf  of  any  other  person  in  the 
said  court ;  and  no  attorney  shaU  be  entitled  to 
have  or  recover  therefore  any  sum  of  money, 
unless  the  debt  or  damage  claimed  shall  be 
more  than  fort)  shillings,  or  to  have  or  recover 
more  than  ten  shillings  for  his  fees  and  costs, 
unless  the  debt  or  damage  claimed  shall  be 
more  that  five  pounds,  or  more  than  fifteen 
shillings  in  any  case  within  the  summary  juris- 
diction given  by  this  act;  except  in  actions 
tried  bv  consent  of  the  parties  which  are  not 
otherwise  witiiin   the   summary  jurisdiction 


ing  an  attorney,  eitiker  by  pUntir  or  defend- 
ant, shall  not  be  consim^  as  coats  in  tiie 
cause,  unless  the  judce  shall  otherwise  order. 

76.  Court  may  make  orders  for  pafment  by 
instalments. 

Cron  Jwi§mfntu 

77.  That  if  there  should  be  cfwaaHfidgmmti 
between  tiie  parties,  execution  ahallbetakn 
out  by  that  party  only  who  ahall  have  obtunsd 
judgment  for  the  kiger  sum,  and  for  so  modi 
only  as  shall  remain  after  dednctingtiie  smaDer 
sum,  and  satisfiidfon  for  tbe  reoaaiMler  shaO 
be  entered,  as  wdl  as  asriilartian  on  Uie  judg* 
nent  for  the  smaller  anm*  and  if  bo&  anaH 
shall  be  e^ual,  satisfaction  shall  be 
upon  both  judgments. 


TB.  That  whenavcr  the  judge  ahaMlwve  made 
an  order  for  the  payment  of  aoney*  1^  nmoant 
shall  be  recoverable,  in  case  of  deumlt  or  foilma 
of  payment  thereof,  forthwith,  or  at  the  time  or 
times  and  in  the  manner  ^reby  directed,  by 
execution  either  against  the  bodjr  or  against  m 
goods  and  chattels,  or  first  against  tl&e  goods 
and  chattels,  or  if  no  goods,  or  not  anfBcient  to 
satisfy  tiie  claim,  shsU  be  found,  tiwB  agaiit 
the  body  of  the  party  againat  wfaona  o«ck  ordv 
shaU  be  made;  and  the  derk  of  the  aaid  oovrt^ 
at  the  reouest  of  the  party  proaacuting  sock 
order,  shall  issue  under  the  and  of  the  oonrt,  a 
writ  of  fieri  facias  or  capias*  aa  the  caae  may 
be,  as  a  warrant  of  execution  to  one  of  the 
bailiff^  of  the  court,  who  by  such  warrant  shall 
be  empowered  to  take  in  exeeution  the  body 
(if  not  privileged  against  arrest)  of  the  party 
againat  whom  audi  order  absU  be  naadew  or  la 
levy  by  distress  and  sale  of  the  poods  and 
chattels  of  such  party  witlun  the  jurisdiction  oC 
the  said  court  such  sum  of  money  aa  shall  be 
so  ordered,  and  also  the  costs  of  the  execution, 
and  an  constables  and  other  peace  officers  with- 
in their  several  juris&tion  shall  aid  in  (he 
execution  of  every  such  wairant 

79.  Execution  not  to  issue  tifi  after  dsfooilt 
in  payment  of  instalment. 

80.  That  when  the  bailiff  of  any  court  holden 
under  this  act  to  whom  a  warrant  of  execution 
shall  be  directed  against  the  body  or  goods  of 
any  person  according  to  the  provisions  of  this 
act,  shall  return  that  he  cannot  find  audi  per- 
son, or  sufficient  goods  and  chattels  belooging 
to  him,  witiiin  the  jurisdietfon  of  the  aaid  eoort, 
the  derk  of  the  co>urt  on  the  appttcatioa  of  the 
party  prosecuting  the  judgment  ahaU  iaanea 
precept,  with  a  copy  of  the  warrant  of  execn* 
tion,  to  the  clerk  of  the  court  of  the  district 
where  such  person  or  hts  goods  and  chattels 
shall  be  supposed  to  be  out  of  die  juris^Kction 
of  the  first-mentioned  court  i  and  upon  the  re* 
ceipt  thereof  the  clerk  of  woA  €^hK  court  shall 
issue  a  warrant  to  one  of  the  hailiflh  of  anch 
other  court,  requiring  him  to  exaoola  the  origi- 
nal warrant,  and  thereupon  auch  hmlifir  ahall 
have  power  to  take  the  bodv  or  goods  and 
chattels  of  such  person  (as  die  caae  mirr  be) 

^    ^ wheresoever  the  same  shdi  be  found  withm  tiie 

gtTen  by  this  aet ;  and  the  expense  of  eraploy-I  jurisdktfon  of  the  court  for  w4iiclk  ht  aeas,  ttd 
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deal  thermtli  m  likt  nuomer  u  if  tlie  onfinid 
wamnt  Ikadlieen  tued  out  witbia  the  juiuclie- 
tioQ  of  Uie  iMt-neiitioiied  court :  Aud  all  eos- 
Btables  ukd  other  peace  officers  vstUa  thor 
aeyeral  jurifldictiona  shall  aid  ia  die  execution 
of  ererr  auch  warrant. 

81.  That  if  it  shall  at  any  tiooe  appear  to  the 
aatiafiiction  of  the  judges  by  the  oata  or  aifirraa- 
taon  of  aoy  person,  or  otherwise  that  any  de- 
fendant is  nnaUe,  from  sickness  or  uaavoidaUe 
acddent,  to  pay  and  discharge  ihe  debt  or  da- 
mages reooTered  against  him,  or  any  instalaaent 
thereof  ordered  to  be  paid  as  aloresaid,  it  ahall 
be  lawful  for  the  jaage,  in  lus  discretioB,  to 
anapend  or  stay  any  judgmeDt,  order  or  execu- 
tioo,  given,  made  or  issued  in  such  action,  for 
euch  time  as  the  judge  «haU  think  fit,  and  so 
from  time  to  time  until  it  ahall  appear  by  the 
like  proof  as  aforesaid  that  such  temporary 
canae  of  disability  has  ceased. 

02.  Regulating  the  sale  of  goods  taken  in 
execution* 

83.  That  no  execution  shall  be  stayed  or  de- 
layed upon  or  by  any  writ  of  fialse  judgment  or 
aopers^ess  thereon  to  be  sued,  for  the  reversing 
of  any  judgment  given  iu  any  court  holden 
under  the  provisions  of  this  act,  wheie  the  sum 
or  value  of  the  goods  recovered  is  not  more 
thsaiMeen pounds,  unless  the  person  or  persons 
in  whose  name  such  writ  shall  be  brought,  shall 
become  bound  with  two  sufficient  sureties  to  be 
aporoved  by  the  clerk  of  the  court  wherein  such 
juogment  shall  be  given  in  such  reasonable 
Bpms  asihejudgeshalldeemsufficieBt  £br  the 
aecuritjr  of  me  other  par^  to  prosecute  the 
said  writ  with  effect,  and  (if  the  said  judgment 
be  affirmed,  or  the  said  writ  be  not  preceded 
io)  to  satisfy  and  pay  the  debt  or  damages  and 
costs  adjudged,  and  all  costs  and  damages  sus- 
tained by  the  same,  delaying  of  execution. 


Jndgmad^  \  Sf  2  Viet,  c.  110. — LnfirUomnmU. 

84.  That  in  aH  cases  where  final  iudgment 
shall  be  obtained  in  any  suit  brought  in  anv 
court  holden  under  this  act,  and  also  in  aU 
cases  where  any  order  shall  be  made  by  the 
judge  of  any  such  court  for  the  payment  of  any 
costs,  chazges  or  expenses ;  it  shall  be  lawful 
for  2LBf  judge  of  any  of  her  Majesty's  €k>urt8  of 
Record  at  Westminster,  or  if  the  court  holden 
under  this  act  be  within  the  county  palatine  of 
LAacaster  for  tmy  judge  of  the  court  of  Com- 
mon Pleas  at  Luicaster,  upon  the  application 
of  any  person  entitied  to  the  benefit  of  such 
jadement  or  order,  and  upon  the  production  of 
such  judgment  or  order  under  the  seal  of  the 
court,  and  signature  of  the  proper  officer,  to 
diFeet  such  judgment  or  order  to  be  removed 
into  the  said  superior  court;  and  thereupon 
audi  judgment  or  order  shall  be  of  the  same 
eieet  as  a  judgment  recovered  in  or  an  order 
made  by  such  superiw  court,  and  all  Uie  rea- 
aonable  costs  and  charges  of  such  application 
and  removal  shall  be  recovered  m  like  manner 
as  if  the  same  were  part  of  such  judgment  or 
order  in  the  superior  court;  provided  always, 
that  no  judgment  or  order  so  removed,  shall 
affect  any  lands, 'ienements  or  licKeditamentSj 


as  to  pnrchasers,  mortgagees  or  credkon,  anj 
ftutfaer  tiian  tiie  same  wmald  have  done  if  the 
had  pemained  a  judgment  or  order  of  the 
eonrt,  unless,  and  until  a  writ  of  execu« 
aeon  shaft  be  aetuafiy  put  into  ^ehsoids 
of  the  ^lenff,  or  olSher  ofimr  appointed  to  exe» 
cuts  the  same* 

85.  That  every  person  ii%o  siiall  be  tdcen  Qt 
execstton  under  process  of  any  court  holden 
imder  this  act  shall  be  committed  to  the  piisoit 
of  tlw  court,  or  if  no  special  prison  shall  have 
been  proidded  for  the  use  of  the  court,  then  to 
the  common  gaol  er  debtors'  prison  in  the 
county  in  which  the  court  shall  be  established; 
and  ^vw9  keeper  for  the  lime  bong  of  a  com* 
mon  gaol  or  dcfeton^  ^son  widun  the  coontf, 
or  ef  any  prieen  provided  for  the  custody  of 
dsbtoffi  under  llie  authoiity  of  this  act,  SbxSL 
reeeisn  and  tske  kito  custody  tSL  persons  who 
shall  be  coaanitted  thereunto  under  this  act. 

ad.  That  no  person  shall  remain  in  custodj 
undsr  any  warrant  against  liie  body  issued 
under  this  act  longer  than  furty  days  for  any 
snm  not  greater  than  fart^  $kUlmps,  or  longer 
than  oas  day  for  everjr  entire  skUhnff  contained 
in  ikft  sua  mentioned  in  the  warrant  when  audi 
snm  is  greater  than/orfy  shUUn^. 

87.  execution  toA)e  superseded  on  payment 
of  debt  and  costs. 

88.  MiMstes  of  proceedings  to  be  kept. 

89-  List  to  be  nuide  out  of  undaimed  money. 

Contempt,  Penalties,  4rc. 
00.  That  if  any  person  lUl  vilfoUv  iaaolt 
the  judge  mr  any  juror  or  officer  of  the  wM 
court  &  the  time  being  during  his  sitting  or 
attendaaee  in  courts  er  in  going  to  er  retnnung 
from  the  courts  or  shall  wilMW  intencupt  the 
proceedings  of  the  court,  it  shall  be  lawful  for 
any  bailiff  or  officer  of  the  court,  witii  or  without 
the  assistance  of  any  other  person,  by  tiie  order 
of  the  judge,  to  take  such  (lender  into  custody^ 
and  detain  him  until  the  rising  of  the  courts 
and  the  judge  may  impose  upon  any  suck 
offender  a  fine  not  exceeding/ve  pounds,  and 
such  fine  shall  be  levied  in  like  nuumer  as  any 
debt  recovered  in  the  said  court. 

9 1 .  Penalty  for  assaulting  bailiffs  or  reacuing 
persons  or  goods  taken  in  execution. 

92.  Gaoler  made  answerable  for  escapes. 

93.  Bailiffs  made  answerable  for  escapeS|  and 
neglect  to  levy  execution. 

94.  Remeoies  against  bdliffs  and  other 
officers. 

95.  Officers  taking  any  fee  besides  the  feea 
allowed,  to  be  discharged. 

96.  Penalties  on  clerk  and  treasurer  for  act* 
ing  improperly. 

97.  Provision  for  the  protection  of  officers  of 
the  court. 

98.  Claims  for  not  more  than  157.  as  to  goods 
taken  in  execution  to  be  adjudicated  in  court; 

99.  Claims  for  more  than  157.  as  to  goods 
taken  in  executbn  to  be  adjudicated  in  the 
superior  courts.    1  &  2  Will.  4,  c,  68. 


JfspMeM. 
100*  Hiat  all  actions  of  replevin  in 
for  aent,  anear  or  daauge 
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thall  be  brought  without  writ  before  the  judge 
of  the  county  court,  and  shall  not  be  removable 
into  any  other  court,  where  the  rent  or  damage 
in  respect  of  which  ihe  distress  shall  have  been 
taken,  shall  not  be  more  than  the  sum  oi fifteen 
pounds,  provided  that  the  title  to  any  corporeal 
or  incorporeal  hereditament,  or  to  any  toll, 
market,  fair  or  firanchise,  or  to  the  whole  or  any 
part  of  the  distress,  shall  not  be  in  question  in 
any  such  action. 

101.  That  in  every  such  action  of  replevin, 
the  plaint  shall  be  entered  in  the  court  holden 
under  this  act  for  the  district  wherein  the  dis- 
tress was  taken. 

102.  That  in  case  either  party  to  any  such 
action  of  replevin  shall  declare  to  the  court  in 
which  such  action  shall  be  brought  that  the 
title  to  any  corporeal  or  incorporeal  heredita- 
ment, or  to  any  toll,  market,  fair,  or  franchise, 
or  to  the  whole  or  part  of  the  distress,  is  in 
question,  or  that  the  rent  or  damage  in  respect 
of  which  the  distress  shall  have  been  taken  is 
more  than  the  sum  o£ fifteen  pounds,  and  shall 
become  bound,  with  two  sufficient  sureties,  to 
be  approved  by  the  clerk  of  the  court,  in  such 
flums  as  to  the  judge  shall  seem  reasonable, 
regard  being  had  to  the  nature  of  the  claim, 
and  the  alleged  value  or  amount  of  the  property 
in  dispute,  or  of  the  rent  on  damage,  to  prose- 
cute tne  suit  with  effect  and  without  delay, 
and  to  prove  before  the  court  by  which  such 
suit  shall  be  tried,  that  such  title  as  aforesaid  is 
in  dispute  between  the  parties,  or  that  there 
was  ground  for  believing  that  the  said  rent  or 
damage  was  more  than  fifteen  pounds,  then, 
and  not  otherwise,  the  action  may  be  removed 
before  any  court  competent  to  try  the  same,  in 
such  manner  as  hath  Deen  accustomed. 

Possession  of  Small  Tenements. 

103.  That  when  and  so  soon  as  the  term  and 
interest  of  the  tenant  of  any  house,  land,  or 
other  corporeal  hereditament,  where  the  value 
of  the  premises,  or  the  rent  payable  in  respect 
of  sucn  tenancy,  did  not  exceed  the  rent  of 
twenty  pounds  by  the  year,  and  upon  which  no 
fine  shall  have  been  paid,  shall  have  ended,  or 
shall  have  been  duly  determined  by  a  legal 
notice  to  quit,  and  such  tenant, — or,  if  such 
tenant  do  not  actually  occupy  the  premises,  or 
occupy  only  a  part  thereof,  any  person  .by 
whom  the  same  or  any  part  thereof  shall  be 
then  actually  occupied, — ^shall  neglect  or  refuse 
to  quit  and  deliver  up  possession  of  the  pre- 
mises, or  of  such  part  thereof  respectively,  it 
shall  be  lawful  for  the  landlord  or  his  agent  to 
enter  a  plaint  in  the  county  court  to  be  holden 
under  this  act,  and  thereupon  a  summons  shaU 
issue  to  the  person  so  neglecting  or  refusing; 
and  if  the  tenant  or  occupier  shall  not  there- 
upon appear  at  the  time  and  place  appointed, 
and  show  cause  to  the  contrary,  and  shsdl  still 
neglect  or  refuse  to  dehver  up  possession  of 
the  premises,  or  of  such  part  thereof  of  which 
he  is  then  in  possession,  to  the  said  landlord 
or  his  agent,  it  shall  be  lawfid  for  such  land- 
lord or  agent  to  nve  to  the  court  proof  of  the 
holding,  and  of  the  end  or  other  determination 


of  the  tenancy,  with  the  time  or  manner 
thereof,  and,  where  the  title  of  the  landlord  has 
accrued  since  the  letting  of  the  premises,  the 
right  by  which  he  claims  the  possession ;  and 
upon  proof  of  service  of  the  summons,  and  of 
the  neglect  or  refusal  of  the  tenant  or  occupier, 
as  the  case  may  be,  it  shall  be  lawful  for  the 
judge  to  issue  a  warrant,  under  his  hand  and 
seal,  to  any  bailiff  of  the  court,  requiring  and 
authorizing  him,  within  a  period  to  be  therein 
named,  not  less  than  twenty-one  or  more  than 
tkirti/  clear  days  from  the  date  of  such  warrant, 
to  give  possession  of  the  premises  to  such 
landlord  or  agent;  and  such  warrant  shall  be 
a  sufficient  warrant  to  the  said  bailiff  to  enter 
upon  the  premises,  with  such  assistants  as  he 
shall  deem  necessary,  and  to  give  possession 
accordingly :  provided  always,  that  entry  upon 
any  such  warrant  shall  not  be  made  on  a 
Sunday,  Good  Friday,  or  Christmas-day,  or  at 
any  time  except  between  the  hours  of  luiie  in 
the  morning  and  ft)ur  in  the  afternoon :  pro- 
vided also,  that  nothing  herein  contained  shall 
be  deemed  to  protect  any  person  b^  whom  any 
such  warrant  shall  be  sued  out  of  the  county 
comt  from  any  action  which  may  be  brought 
against  him  by  anv  such  tenant  or  occupio-  for 
or  in  respect  of  sucn  entry  and  takingpoasession, 
where  such  person  had  not,  at  the  time  of 
suing  out  the  same  as  aforesaid,  lawful  right  to 
the  possession  of  the  same  premises. 

104.  That  such  summons  as  last  aforesaid 
may  be  served  either  personally  or  by  leaving 
the  same  with  some  person  being  in  and  appa- 
rentiy  residing  at  tne  place  of  abode  of  the 
person  or  persons  so  holding  over  as  aforesaid; 
provided  toat  if  the  person  or  persona  so  hold- 
mg  over,  or  any  or  either  of  them,  cannot  be 
found,  and  the  place  of  abode  of  such  person 
or  persons  shall  either  not  be  known,  or  ad- 
mission thereto  cannot  be  obtained  for  serving 
such  summons,  the  posting  up  of  the  said 
summons  on  some  conspicuous  part  of  the 
premises  so  held  over,  shall  be  deemed  to  be 
good  service  upon  such  person  or  persona  le- 
spectivelv. 

105.  Protection  of  judge,  clerk,  baiH^  and 
officers. 

106.  Where  landlord  has  a  lawful  title,  he 
shall  not  be  deemed  a  trespasser  by  reason  of 
irregularity. 

107.  Inat  in  every  case  in  which  the  pervon 
bv  whom  any  such  warrant  shall  be  sued  out 
or  the  county  court  had  not,  at  the  time  of 
suing  out  the  same,  lawful  right  to  the  poeses- 
sion  of  the  premises,  the  suing  out  of  any  such 
warrant  as  last  aforesaid  sludl  be  deemed  a 
tresoass  by  him  against  the  tenant  or  occupier 
of  the  premises,  although  no  entry  shall  be 
made  bv  virtue  of  the  warrant ;  and  in  case 
any  sucn  tenant  or  occupier  will  become  bound, 
with  two  sufficient  sureties,  to  be  approved  by 
the  clerk  of  the  court,  in  such  sum  as  to  the 
judge  shall  seem  reasonable,  regard  being  had 
to  the  value  of  the  premises  and  to  the  probable 
costs  of  such  action,  to  sue  the  person  by  whom 
such  warrant  was  sued  out  with  effect  and 
without  delay*  and  to  pay  all  the  coats  of  the 
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proceeding  in  each  action,  in  case  a  verdict 
shall  pass  for  the  defendant,  or  the  plaintiff 
shall  oiscontinue  or  not  prosecute  his  action, 
or  become  nonsuit  therein,  execution  upon  the 
warrant  shall  be  stayed  until  judgment  shall 
have  been  given  in  such  action  of  trespass ; 
and  if  upon  the  trial  of  such  action  of  trespass 
a  verdict  shall  pass  for  the  plaintiff,  such  ver- 
dict and  judgment  thereupon  shall  supersede 
the  said  ivarrant. 

108.  Proceedings  on  the  bond. 

Concurrent  Jurisdiction  of  Superior  Courts, 

109.  That  all  actions  and  proceedings  which 
before  the  passing  of  this  act  might  have  been 
brought  in  any  of  her  Majesty's  courts  at  West- 
minster, or  in  the  Court  of  Common  Pleas  at 
Lancaster,  where  the  plaintiff  dwells  more  than 
twentjf  miles  from  the  defendant,  or  where  the 
cause  of  action  did  not  arise  wholly  or  in  some 
material  poibt  within  the  jurisdiction  of  the 
court  witnin  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the  action 
brought,  or  where  any  officer  of  the  county 
court  shall  be  a  partv,  may  be  brought  and 
determined  in  any  sucn  court,  at  the  election 
of  the  party  suing  or  proceeding,  as  if  this  act 
had  not  been  passed. 

110.  That  if  any  action  shall  be  prosecuted 
after  the  commencement  of  this  act  in  any  of 
her  Majestv's  Courts  of  Record  at  Westmin- 
ster, or  in  tne  Court  of  Common  Pleas  at  Lan- 
caster, for  any  cause  other  than  those  lastly 
hereinbefore  specified,  for  which  a  plaint  might 
have  been  entered  in  any  court  holden  under 
this  act,  and  a  verdict  sliall  be  foimd  for  the 
plaintiff  for  a  sum  less  than^een  pounds,  the 
said  plaintiff  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs,  and  shall  have 
execution  only  against  the  goods  and  chattels 
of  the  defendant ;  and  if  a  verdict  shall  not  be 
found  for  the  plaintiff,  the  defendant  shall  be 
entitled  to  his  costs  as  between  attorney  and 
client,  unless  in  either  case  the  judge  who  shall 
try  the  cause  shall  certify  on  the  back  of  the 
record,  that  the  action  was  fit  to  be  brought  in 
such  superior  court. 

Penalties. 

111.  Penalties  to  be  recovered  before  a 
justice,  and  levied  by  distress. 

112.  In  default  of  security,  offender  may 
be  detained  till  return  of  the  warrant. 

113.  In  default  of  distress,  offender  may  be 
committed. 

114.  Penalties  to  go  unto  the  general  fund. 

115.  Justices  may  proceed  by  summons  in 
the  recovery  of  penalties. 

116.  Form  of  conviction. 

117.  Proceedings  not  to  be  quashed  for  want 
of  form. 

1 18.  Distress  not  unlawful  for  want  of  form. 

119.  limitation  of  actions  for  proceedings 
in  execution  of  this  act. 

120.  Act  not  to  affect  rights  of  universities  of 
Oxford  or  Cambridge. 

SCHBDULS  (A.) 
Acts  for  the  more  easy  and  speedy  recovery  of 


small  debto  within  the  towns,  parishes  anci 

places  underwritten,  and  other  parishes  and 

places  adjacent ;  (that  is  to  say) 
Ashton-under-Iine,  48  Geo.  3,  c.  98. 
Bath,  45  Geo.  3.  c.  67. 
Beverley,  46  Geo.  3,  c.  135. 
Birmingham,  47  Geo.  3,c.  14. 
Blackheath,  1  &  2  Vict.  c.  89. 
Bolingbroke  and  Homcastle,  47  Geo.  3,  sess* 

2,  c.  78. 
Boston,  47  Geo.  3,  sess.  2,  c.  1. 
Bradford,  47  Geo.  3,  sess.  2,  c.  39. 
Bristol,  56  Geo.  3,  c.  76. 
Brixton,  46  Geo.  3,  c.  88. 
Broseley,  22  Geo.  3,  c,  37. 
Canterbury,  25  Geo.  2,  c.  46. 
Chippenham,  6  Geo.  3,  c.  9. 
Cirencester,  32  Geo.  3,  c.  77. 
Codsheath,  48  Geo.  3,  c.  50. 
Deal,  26  Geo.  3,  c.  18. 
Derby,  6  Geo.  3,  c.  20. 
Doncaster,  4  Geo.  3,  c.  40. 
Dover,  24  Geo.  3,  c.  8. 
Eccleshall,  48  Geo.  3,  c.  103. 
EUoe,  47  Geo.  3,  c.  37. 
Ely,  Isle  of,  18  Geo.  3,  c.  36. 
Exeter,  13  Geo.  3,  c.  27. 
Faversham,  25  Geo.  3,  c.  7. 
Folkstone,  26  Geo.  3,  c.  98. 
Gravesend,  47  Geo.  3,  sess.  2,  c.  40. 
Grimbsy,  Great,  46  Gto,  3,  c.  37. 
Hagnaby,  18  Geo.  3,  c.  34. 
Halesowen,  47  Geo.  3,  c.  36. 
Ipswich,  47  Geo.  3,  sess.  2,  c.  79. 
Kidderminster,  12  Geo.  3,  c.  66. 
King's  Lynn,  10  Geo.  3,  c.  20. 
Kingston-upon-Hull,  48  Geo.  3,  c.  109. 
Kirby  in  Kendal,  4  Geo.  3,  c.  41. 
Lincoln,  24  Geo.  2,  c.  16. 
Manchester,  48  Geo.  3,  c.  43. 
Margate,  47  Geo.  3,  sess.  2,  c.  7. 
Middlesex,  23  Geo.  2,  c.  33. 
Old  Swiuford,  17  Geo.  3,  c.  19. 
Pontefract  Honour,  2  &  3  Vict.,  c.  85. 
Poulton,  10  Geo.  3,  c  21. 
Rochester,  48  Geo.  3,  c.  51. 
Saint  Albans,  25  Geo.  2,  c.  38. 
Sandwich,  47  Geo,  3,  c.  35. 
Sheffield,  48  Geo.  3,  c.  103. 
Shrewsbury,  23  Geo.  3,  c.  73. 
Soi^thwark,  4  Geo.  3,  c.  123. 
Stockport,  46  Geo.  3,  c.  114. 
Tower  Hamlets,  2  WilL  4,  c.  65. 
Westbury,  48  Geo.  3,  c.  88. 
Westminster,  6  &  7  Will.  4,  c.  137. 
Wight,  Isle  of,  46  Geo.  3,  c.  66. 
Wolverhampton^  48  Geo.  3,  c.  110. 
Wraggoe,  19  Geo.  3,  c.  43. 
Yarmouth,  Great,  31  Geo.  2,  c.  24. 

SCHBDULB   (b.) 

Acts  for  the  more  easy  and  speedy  recovery  of 
small  debts  within  the  towns,  parishes  and 
places  underwritten,  and  other  parishes  and 
places  adjacent  thereto :  (that  is  to  say) 

Aberford,  2  &  3  Vict.,  c.  86>  and  3  Vict,  c.  33. 

Ashby-de-la-Zouch,  1  Vict.,  c.  15. 
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Barnfiley,  1  &  3  Viet.,  c  90. 
Belper,  3  &  3  Vtct  e.  98. 
Blackburn,  4  &  6  Vict.,  c.  67. 
Bolton,  3  Vict.,  c.  18. 
Biighton,  3  Vict.,  c.  10. 
Burnley,  4  &  5  Vict.,  c.  83. 
Bury,  2  &  3  Vict.,  c.  101. 
Chesterfield,  2  &  3  Vict.  c.  104» 
East  Retford,  4  &  5  Vict.  c.  87.^ 
£ckinp[ton,  3  &  3  Yid.  c.  103. 
Exeter,  4  &  6  Vict.  c.  73. 
Gainsburgh,  4  &  6  Vict.  c.  86»* 
Glossop,  2  &  3  Vict.  c.  88. 
Grantham,  2  &  3  Vict.  c.  89« 
Halifax,  2  &  3  Vict.  c.  10§. 
Hatfield,  4  &  5  Vict.  c.  74. 
Hinckley,  7  Will.  4,  c.  8r 
Hjde,  3  &  4  Will.  4,  c.  119. 
Kingsnorton,  4  &  5  Vict.  e.  7Sm^ 
Launceston,  4  &  5  Vict,  c,  70« 
Leicester,  7  Will.  4,  c.  7» 
Liverpool,  6&7  Wijl.  4,  c.  136^ 
Loughborough,  7  Will.  4,  c.  9^ 
Newark,  4  &  6  Vict.  c.  79. 
New  Sarum,  4  &  5  Vict.  c.  84. 
New  Sleaford,  4^5  Vict.  c.  85^ 
Newton  Abbott,  3  Vict.  e.  25, 
Nottingham,  2  &  3  Vict.  e.  105* 
Oakham,  1  Vict.  c.  36. 

Prestbury  DivisioB  of  the  Hundred  of  Mac- 
clesfield, 6  Will.  4,  c.  13. 
Prestwich-cum-Oldham,  2  &  3  Vict«  c.  100* 
Roborough,  7  Will.  4,  c.  62. 
Rochdale,  2  &  3  Vict.  c.  90. 
Rotherham,  2^3  Vict.  e.  87. 
Saint  Helen's,  4  &  5  Vict.  c.  82. 
Staffordshire  Potteries,  4  &  6  Tiei.  e»  8U 
Tavistock,  3  Vict.  c.  68. 
Totnes,  4  &  5  Vict.  c.  80. 
Warrington,  2  &  3  Vict.  c.  91* 
Wigan,  4  &  5  Vict.  c.  78. 
Wirksworth,  2  &  3  Vict.  c.  103* 

Schedules  C  and  D  remun  in  bluik. 


On  Monday  laet  the  County  Courts  Bill 
was  read  a  second  time,  and  the  committee 
appointed  to  proceed  at  an  early  day.  Our 
readers  are  now  in  possession  of  all  the  im- 
portant clauses  of  the  bill.  Thef  amoant  of  the 
sum  to  which  the  jurisdiction  extends  should 
be  reduced  from  ISL  to  10/.;  and  concurrent 
jurisdiction  should  be  given  to  the  superior 
courts,  in  debts  above  40^.  The  creditor 
should  not  be  deprived  of  the  right  of  selecting 
his  court. 

As  the  bill  stands  at  present,  no  provision  is 
made  for  undefended  cases.  The  creditor  must 
go  to  the  County  Court  with  his  witnesses,  and 
prove  his  case,  though  the  debtor  does  not 
deny  it.  Hie  expense  of  taking  witnesses,  and 
the  loss  of  the  plaintiff's  time,  with  the  un- 
certainty of  psyment,  will  occasion  the  aban« 


donment  of  many  deto.     There  can  be  no 

doubt  that,  in  the  vast  majority  of  cases,  it 
would  be  cheaper^  more  convenient,  and  more 
expeditious,  to  issue  the  process  from  the 
superior  court. 

On  this  subject  a  valuable  pamphlet  has  just 
been  published  by  Mr.  T.  T.  k  Beckett,  which 
we  purpose  noticing  next  1 


COMMON  LAW  PRACTICE. 

Ws  now  renxme  our  review  of  the  cases 
on  Common  Law  Practice,  reported  since 
the  last  long  vacation,  and  proceed  with 
the  subjects  of  ^ctr^  FlaeUu,  and  SeOutff 
aside  and  Staying  Proceedings, 

YI.   SCIBS  FACIAS. 

L  Bg  husband  and  wife,  in  cage  of  tnar" 
riage  brfore  judgment. — Marg  WaUur'v. 
GoOingy  11  M.  Sf  W.  78. 
If  a  feme  sole  ehtam  fttdgmtani,  saad 
afterwards  marry  before  execation,  there 
must  be  a  scire  facias  forhusband  and  wife, 
in  order  to  execute  the  judgment.  (Tidd, 
9th  Ed.  1H4.)  In  the  recent  case  above 
cited,  the  plaintiff  at  the  cooMnencement 
of  the  suit  was  a  feme  sole.  After  i^es, 
but  before  the  trial,  she  married,  and  aftet^ 
wards  obtained  a  verdict,  signed  judgment, 
and  issued  execution.  Upon  came 
being  shown  against  a  rule  nigi  for  setting 
aside  the  execution  and  subsequent  pro- 
ceedings as  irregular,  upon  the  ground  that 
the  husband  had  not  beea  made  a  party 
to  the  suit  by  scire  facias,  the  court  dis* 
charged  the  rule  in  the  absence  of  any  au- 
thority for  their  interference ;  Parkt^  B., 
observing,  that  if  the  marriage  had  been 
known  to  the  defendant,  before  plea,  it 
must  have  been  pleaded  in  abatensent,  and 
that  if  the  marriage  took  place  beibre  trial, 
(as  in  the  present  instance,)  it  should  have 
been  pleaded  puis  dm^rein  contiiraance. 
His  lordship  also  referred  to  the  form  of 
scire  facias  in  case  of  husband  and  wife 
given  by  Mr.  Tidd,  in  the  new  edition  of 
his  forms,  (p.  491.  s.  90,)  which,  **  after 
reciting  that  the  wife  has  obtained  a  judg- 
ment, states  that  e^Urwards  she  inter- 
married ;  and  would  seem  to  show  that  the 
scire  fiicias  is  necessary  only  where  the 
marriage  takes  place  qfterJmigmenC 

2.  Jfterjudgmeni  againsi  a  public  officer* — 
Clowes  V.  BreUM,  10  M.  4    W.  506; 
Hansford  V.  Bosanqttet,  2  Q.  B.  972. 
It  is  a  general  rule  that  a  person  not 

party  to  the  record  shall  notbeanectedbyit 


VonuHon  Iittto  fncHce, 


509 


witTiout  a  mire  ftcSos ;  therefore,  m  Clowes 
V.  Bretieil,  where  judgmeat  had  been  ob- 
tained, and  execution  awarded  against  the 
public  Mcer  of  a  banking  cc^MHtnership, 
onder  stat.  7, 6.4,  e,  46^  s.  9.  and  the  plain^ 
tiff,  upon  a  ang^esHon  that  certain  persons 
were  members  of  the  copartnership,  issued 
execution  against  them;  the  court,  upon 
writ  of  error,  held  that  such  persons  should 
have  been  made  parties  to  the  record  by 
scire  facias,  and  not  by  sng^esHon^  and  re** 
versed  the  judgment  so  far  as  it  related  to 
the  execution;  for  (per  Lord  Denman^ 
C.  J.,  in  Bosanqnet  v.  Ransfordt  II  A,  6c 
E.  528,)  a  suggestion  is  applicable  only  to 
collateral  facts  arising  between  tlie  same 
parties ;  "  as,  for  exanniple,  change  of  Dame, 
allowance  or  disallowance  of  costs  uader 
acta  of  pariiament,  and  similar  natters. 
Where,  however,  the  party  against  whom 
it  is  intended  to  issue  execution,  is  a 
stranger  to  the  record,  he  may  be  wholly 
ignorant  of,  and  have  no  means  of  answer- 
log,  the  judgment  to  be  enforced,  or  the 
facta  stated  in  the  suggestiott ;  and  it  is  an 
established  principle,  that  parties  are  not  to 
be  charged  without  an  opportunity  of  con- 
testing then:  HabiKty,  (per  Lord  Denman, 
C.  J.,  11  A.  A  E.  528-) 

So  where  a  statute*  enabling  a  com- 
pany to  be  sued  in  the  name  of  their 
secretary,'^enacted  that  it  should  be  law- 
ful for  the  plaintiff  to  cause  ezecotion 
upon  any  judgment  obtained  against  such 
nominal  party,  **  to  be  issued  against  all  or 
any  of  the  shareholders  for  the  time  being 
of  the  conipany;  and  if  such  execution 
shall  be  inefficient  to  obtain  satisfaction  of 
the  sums  sought  to  be  recovered  thereby, 
then  it  sdiaU  be  lawful  for  him  to  cause 
execution  to  be  issued  asainst  any  person 
who  was  a  shareholder  of  the  company  at 
the  time  when  the  contract  was  entered 
into»  upon  which  such  action  or  suit  shall 
have  been  instituted:  provided  always, 
that  no  such  execution  against  any  person 
being,  or  having  ceased  to  be,  a  shareholder, 
shall  be  issued  witkotU  leave  Jirst  granted 
hy  the  court  in  which  such  judgment,  de- 
cree, or  order,  shall  have  been  obtained, 
upon  a  motion  in  open  court f  and  after  nc 
ttce  of  such  motion  given  to  the  person 
sought  to  he  charged :"  the  Court  of  Ex 
chequer,  (Clomes  v.  BrettelU)  after  an  in< 
effectual  execution  against  the  secretary 
of  the  company  in  question,  refused  to 
allow  execution  to  issue  against  a  person 
who  was  shareholder  of  the  company  for 

•  4  &  5  Vict.  c.  89. 


the  time  bemg,  and  at  the  time  when  the 
debt,  wliich  was  the  subject  matter  of 
the  originai  action,  accrued,  without  a 
previous  scire  facias^  though  notice  of 
the  present  application  had  been  given  to 
him.  It  is  presumed  that  the  reason  for 
the  decnion  is  this :— that  as  the  act  does 
net  in  terms,  or  by  necessary  inference, 
dispense  with  the  necessity  of  a  scire  facias^ 
it  must  be  taiten  to  require  a  notice  to  be 
given  after  all  other  legal  requisites  have 
been  complied  widi« 

VIL    SBTTING    ASIDE    AND   STAYING   PRO- 
CEEDINGS. 

Setting  aside  Proceedings  for  irregularity 
— application  f  or i  when  to  be  made.—HoU 
V.  Ede,  3  DowL  N.  S.  68  ;  Claridge  v. 
M'Kenzie,  6  Sc.  N.  S.  171. 
The  rule  of  HiL  2  W.  4,  s,  33,  provides 
thai  «  no  application  to  set  aside  process 
or  proceedings  for  irreguUurity,  shall  be  al- 
lowed unless  made  within  a  reasonabk 
time."  In  Holt  v.  Eds,  the  defendant,  on 
April  9,  was  served  with  an  irregular  copy 
of  a  regular  writ  of  summons ;  the  irregu- 
larity being  that  the  copy,  though  tested 
in  the  name  of  the  chief  justice  of  Aie 
Common  Pleas,  required  the  defendant  to 
appear  in  the  Queen's  Bench.  Notice  of 
declaration  was  served  on  the  defendant  on 
April  11,  when  he  said,  "  I  am  sorry  I 
have  not  paid  the  debt,  I  will  make  ar- 
rangements to  do  so."  On  April  19,  when 
the  time  for  pleading  had  expired,  a  sum- 
iBOCM  to  show  cause,  before  a  judge,  why 
all  the  proceedings  i^oukl  not  be  set  aside 
for  the  irregularity  stated,  was  dismissed, 
on  the  ground  that  the  defendant  was  too 
late ;  but  the  defendant  obtained  further 
time  to  plead,  which  expired  on  the  next 
day,  when  the  defendant  applied  to  the  Court 
of  Common  Pleas  for  the  same  purpose  as 
that  mentioned  in  the  summons.  The 
court  also  held  that  the  defendant  had  not 
applied  within  a  reasonable  time ;  and  fur^ 
ther,  on  the  authority  of  Rawes  v.  Knight^ 
I  Ding.  132,  and  Lloyd  v*  Hawkyard,  1  M. 
&  Ey.  320,)  that  the  defendant  had  waived 
the  irregularity  by  his  conduct  on  receiv- 
ing the  notice  of  declaration. 

The  rule  of  Htl.  2  W.  4,  just  cited,  has 
been  held  to  apply  to  the  case  of  a  pri- 
soner, as  well  as  to  that  of  other  persons ; 
and  in  Claridge  v.  M^Kenzie,  where  judg- 
ment had  been  signed  in  April,  and  tlie 
defendant  had  been  in  custody  for  debt 
and  costs  under  a  ea.  so.  since  the  month 
of  May,  and  in  the  following  January  ap- 
plied to  set  aside  judgment  and  execution, 
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and  to  be  discharged  upon  the  ground  that 
he  had  had  no  notice  of  taxation,  the  court 
held  that  the  application  was  too  late. 
Staying    Proceedings    until  security  for 

costs  given.    French  v.  Maule  ;  4  M.  Sf 

G.  107. 

When  a  plaintiff  resides  in  Scotland  or 
Ireland,  proceedings  may  be  stayed  until 
security  be  given  for  the  payment  of  costs. 
Tidd.  N.  P.  266  ;)  and  French  v.  Maulcj 
decides,  that  where  the  master  has  fixed 
the  amount  of  security  to  be  given,  the 
court  will  not  interfere ;  the  subject  bebg 
so  much  more  within  the  master's  expe- 
rience than  within  that  of  the  court. 


PROGRESS  OF  BILLS  IN  PARLUMENT. 

Reperrino  to  our  list  of  Law  Bills  at  pp. 
478-9,  ante,  but  little  progress  has  been  maae 
since  the  Blaster  recess  in  the  measures  affect- 
ing  the  profession.  We  have  elsewhere  no- 
ticed the  County  Court  BiU,  and  those  of  Mr. 
Jervis  remain  in  statu  auo» 

In  the  Lords,  a  bill  nas  been  introduced  by 
Lord  Campbell  for  staying  execution  on  judg- 
ments for  misdemeanors,  and  to  enable  bail  to 
be  taken ;  and  Lord  Monteagle  has  brought  in 
a  bill  to  repeal  the  old  statutes  against  fore- 
stalling ana  regrating. 

In  the  other  bills  which  interest  the  profes- 
sion, such  as  the  Transfer  of  Property,  and  the 
Ecclesiastical  Courts,  no  further  progress  has 
been  made.  Lord  Cottenham's  Debtor  and 
Creditor  Bill  stands  for  second  reading  on  the 
20tb.  The  Privy  Council  Appellate  Jurisdic- 
tion Bill  is  still  before  the  select  committee. 

The  bill  relating  to  the  Law  of  Partnership, 
particularly  with  regard  to  Joint  Stock  Com- 
panies, has  not  yet  been  printed.  This  is  a 
very  important  measure,  and  we  shall  give  our 
eaiTjr  attention  to  it. 

Tue  bill  for  improvinff  the  Lancaster  Palatine 
Court  of  Chancery  and  County  Court,  shovdd 
be  watched  by  our  northern  brethren. 


SUPERIOR  COURTS. 
9Axti  Cftanctllor. 

[Repoiied  hy  W.  Fivnellt,  Eaq.,  Baniiter  at  Law,] 

CORPORATION — LAW   EXPENSES — BOND — 
3  &  4  W.  4,  C.  76 — BOROUGH  FUND. 

A  member  of  a  corporation,  prior  to  the  act  3 
4*  4  FT.  4,  c.  7  6,  for  regulating  mmiieipal  cor- 
poratione,  obtained  the  consent  of  the  cor- 
porators, at  a  public  meeting  convened  for 
the  purpose,  to  dtfend  Quo  Warrantos 
against  himself  and  other  members  of  the 
corporation,  but  without  the  authority  of 
any  corporate  act.  7%e  defence  was  unsuc- 1 
cessful,  but  the  corporation  executed  a  bond 
to  secure  payment  of  the  costs.  4fterthepass-\ 
ing  qfthe  act  2Sfk  W.  4,  c.  70,  the  new  I 


corporation  impeached  this  hand,  Hddthat 
the  bond  was  fairly  obtained  smd  was  a  legal 
charge  on  the  borough  fund. 

The  biU  in  this  case  was  filed  at  die  instance 
of  the  reformed  corporation  of  Dartmouth  Hard- 
ness, in  Devonshire,  for  the  purpose  of  setttng 
aside  a  bond  for  l,249/.f  given  by  the  former 
corporation  in  1833  to  Mr.  Holdsworth,  to  re- 
ilnburse  him  for  costs,  which  he  had  incurred 
in  1830-1-2,  in  defending  himself,  then  an 
alderman  of  the  said  borough,  and  others,  his 
relations,  members  thereof,  against  9110  war- 
ranto informations  questioning  their  respective 
titles  to  the  offices  which  thev  held  in  the  cor- 
poration.  The  bill  charged  tnat  the  defence  of 
the  quo  warrantos  wm  not  undertaken  with  the 
consent  of  the  corporation  dulv  obtained ;  that 
the  ratification  of  the  proceeoings  afterwards 
was  not  le^ ;  that  the  bond  was  given  withont 
consideration,  and  was  an  illegal  charge  <m  the 
corporate  fands;  that  some  of  the  corporate 
members  who  assented  to  the  bond  were  mis- 
led by  the  representations  that  Mr.  Holdsworth 
had  been  authorised  by  a  resolution  of  the 
corporate  body,  to  incur  the  law  expences— 
that  expences  to  which  he  alone  was  liable  wen 
included;  that  he  expressed  an  undue  influence 
over  the  minds  of  the  corporators,  most  of 
whom  were  his  relatives  and  friends,  and  that, 
in  short,  the  circumstances  under  which  be 
obtained  the  bond,  amounted  to  a  fraud  in  the 
contemplation  of  a  Court  of  Equity. 

The  cause  came  to  be  heard  before  the  Tlc« 
Chancellor  of  England,  who  dismissed  the  bHI, 
with  costs. 

The  corporation  appealed  from  his  Honour's 
judgment. 

Mr.  Teed,  Mr.  WiOcox,  and  Mr.  Dickenson,  for 
the  appellants,  urged  arguments  to  the  efifect  of 
the  allegations  in  the  bill,  and  contended  that 
the  bond  was  an  illegal  incumbrance  on  the 
borough  fund,  and  consecjuently  on  the  rate- 

Sayers,  contrary  to  the  spirit  ana  letter  of  the 
lunicipal  Reform  Act,  3  &  4  W.  4,  c.  76. 
Mr.  Wakefield,  Mr.  BetheU,  and  Mr.  Wright^ 
contrh,  argued  that  all  the  proceedings  were 
perfectly  legal,  that  their  legality  and  propriety 
also  haa  been  fully  recognised  and  estabfished 
by  a  judgment  of  the  Court  of  Queen's  Bench, 
in  favour  of  Mr.  Holdsworth,  in  an  action 
brought  hj  him  on  the  bond,^  and  that  as  the 
charges  01  misrepresentation  and  fraud  in  tiiis 
court  were  clearly  disproved  by  the  evidence, 
the  court  ought  to  mark  its  sense  of  the  conduct 
of  the  corporation  by  dismissing  the  appeal 
with  costs. 

llie  Lord  Chancellor  having  taken  time  to 
consider  the  case,  now  gave  judgment  to  the 
following  efifect  ;— 

The  f^ound  made  by  the  bill  was  fraud  and 
misrepresentation.  The  drcuxastancea  under 
which  the  transactions  took  place  were  brieify 
these : — Mr.  Holdsworth  was  a  member  of  the 
corporation  and  held  great  influence  with  its 

•  Holdsworth  v.  The  Mayor,  ^rc.  of  Dart- 
mouth, 11  AdoL  &  E.  490. 
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members :  tbe  principal  offices  of  the  corpora- 
tion were  filled  by  his  friends  and  conneaaons : 
he  represented  tne  borough  in  parliament :  his 
recommendations  of  other  persons  for  the  same 
honour  were  generally  attended  to:   and  in 
short  he  was  called  the  patron  of  the  borough. 
That  being  the  position  of  the  parties,  certain 
proceedings  were  instituted  to  call  in  question 
the  titles  of  the  leading  members  of  the  corpo- 
ration to  Uie  stations  tney  held,  and  thirteen  or 
fourteen  quo  warrantas,  or  informations  in  the 
nature  of  9110  warrtmtos,  were  issued  against 
them.     In  consequence  of  this  a  meeting  of  the 
corporation  was  called,  at  which  the  principal 
persons  in  the  borough  attended ;  the  question 
was  agitated,  whether  these  quo  warrantos  were 
or  were  not  to  be  defended;  and  it  was  unani- 
mously resolved  that  they  should  be  defended. 
Mr.  Holdsworth  was  present  at  the  meeting  as 
one  of  the  members,  and  he  was  requestea  by 
his  brother  corporators  to  take  the  necessary 
steps  for  that  aefence.    Mr.  Holdsworth  ac- 
cordingly went  to  London,  had  communications 
with  the  parties,  and  conducted  the  proceed- 
ings until  it  was  found  that  no  effectual  defence 
could  be  made  to  the  informations.    The  ques- 
tion of  the  right  of  the  members  of  the  corpo- 
pition  turned  on  the  validity  of  a  bye-law,  and 
judgment  of  ouster  was  finally  given  against 
them,  the  town  clerk  acting  as  their  soUcitor 
and  agent  until  the  termination  of  the  case. 
It  appears  that  the  income  of  the  corporation 
was  not  large,  being  oiily  about  700^.  a  year, 
and  they  were  not  in  funds  at  the  time.    Under 
these  circumstances  Mr.  Holdsworth  advanced 
the  sum  of  1,290/.  to  support  the  conduct  of  the 
defence.     Having  done  so,  he  some  time  after- 
wards made  an  application  to  be  reimbursed, 
and  the  corporation  then  called  a  meeting  by  a 
notice,  which  expressly  stated  the  object  for 
which  they  were  to  assemble.    The  members 
thus  assembled  were  unanimously  of  opinion 
that  Mr.  Holdsworth  should  be  paid,  and  a 
bond  was  given  to  secure  the  payment,  with 
the  corporation  seal  regularlv  attached  to  it. 
Interest  was  paid  on  this  bona  when  it  became 
due,  but  then  came  the  Municipal  Corporations 
Reform  Act,  and  with  it  a  new  set  of  corpo- 
rators,  and  with   them   arose   the   question 
whether  the  bond  ought  to  be  paid.    They 
commenced  by  refusing  to  pay  the  interest. 
Mr.  Holdsworth  brought  his  action  to  recover 
it ;  the  action  was  tried  at  Exeter  before  Mr. 
Baron  Parke,  and  the  jury  found  for  the  plain- 
tifif,  with  a  special  verdict.    There  were  several 
pleas ;  one  negatived  the  charge  of  fraud ;  and 
a  second  alleg^  that  the  corporation  had  not 
authorised  the  defence,  and  therefore,  that  the 
members  of  tiie  corporation  were  not  author- 
ised in  afterwards  affixing  the  corporation  seal 
to  the  bond  given  for  reimbursing  Mr.  Holds- 
worth.    The  jury  found  specially  that  the  cor- 
poration had  not  authorised,  but  they  referred 
It  to  the  judge  to  determine,  whether  a  bond 
given    afterwards  in  acknowledgment  of  the 
aemand  as  a  debt  could  be  leguly  sustained. 
The  Court  of  Queen's  Bench  held  that  it  could 
be  sustained,  that  a  bond  given  before  the  pas- 


sing of  ihe  Corporation  Reform  Act,  was  in  the 
state  of  the  law  at  that  time  a  legal  bond,  and 
that  the  corporation  of  Dartmouth  were  fully 
justified  in  incurring  such  a  debt,  and  applying 
the  funds  of  the  corporation  to  defend  them- 
selves. Judgment  was  accordingly  given  for 
Mr.  Holdsworth. 

The  bill  filed  in  the  Court  of  Chancery  alleged 
fraud,  that  the  corporation,  when  they  affixed 
their  seal  to  the  bond,  did  it  from  misrepresen* 
tation  and  in  ignorance  of  the  real  facts  of  the 
case ;  that  they  acted  under  an  improper  influ- 
ence, and  that  the  transaction  could  not  there- 
fore in  equity  be  sustained.  It  was  also  said 
that  some  of  the  parties  were  directiy  interested 
in  the  question,  oecause  they  were  personallv 
liable  for  the  costs  that  had  been  incurrea. 
Such  bein^  the  charges,  it  was  most  material 
to  ascertain  what  took  place  at  the  meeting 
when  it  was  resolved  to  defend  the  corporators. 
At  that  meeting,  convened  by  notice,  it  was 
imanimouslv  resolved,  that  the  corporation 
tities  should  be  defended.  No  individual  mem* 
her  could  have  acted  from  any  regard  for  his 
personal  interest,  because  the  question  was  not 
an  individual  question,  but  one  which  affected 
the  corporation  at  large.  No  doubt  had  been 
cast  on  the  assertion,  that  the  authority  to  de- 
fend by  the  persons  present  was  unanimous* 
But  tiien  it  was  alleged  that  the  books  of  the 
corporation  contained  no  entry  of  any  au« 
thority  to  incur  the  debt  by  defending  the  in* 
formations;  that  the authori^  was  a  verbal  one 
and  nothing  more ;  that  there  was  no  corporate 
act.  There  is  no  conflicting  evidence,  all  the 
members  were  unanimous  m  resolving  to  de« 
fend  the  corporation.  The  jury  was  right  in 
holding  that  there  was  an  agreement,  although 
no  corporate  act.  That  being  so,  it  was  agam 
material  to  ascertain  what  took  place  when  the 
seal  was  affixed. 

The  witnesses  for  the  plaintiffs  were  a  Mr» 
Codner  and  a  Mr.  Harris.  Now  it  was  ex- 
pressly sworn  by  Mr.  Prideaux,  the  town  clerk, 
that  they  were  present  at  the  meeting,  that  Mr. 
Harris  asked  if  the  corporation  were  legally 
bound  to  pay,  that  he  was  told  they  were  not, 
and  that  it  was  the  opinion  of  Sir  William 
Follett  that  they  were  not,  but  that  they  were 
bound  in  honour  and  good  faith  that  Mr. 
Holdsworth  should  not  suffer.  That  was  the 
testimony  of  Mr.  Prideaux.  It  was  clear  the 
parties  knew  there  was  no  corporate  act  as  an 
authority  to  defend.  They  adverted  to  the 
book,  and  found  there  was  no  such  authority. 

ITie  bond  was  then  ^ven,  and  it  was  quite 
clear  from  the  notice  calling  tiie  meeting ;  from 
the  discussion  that  took  place,  and  from  the 
whole  of  the  circumstances  that  they  knew, 
there  was  no  corporate  act,  that  the  authority 
was  only  verbal,  and  that  they  sanctioned  the 
execution  of  the  bond  with  that  knowledge. 
His  lordship  said  he  could  not  come  to  any  other 
conclusion  tnan  that  Mr.  Holdsworth  undertook 
the  defence  with  the  unanimous  consent  of  the 
meeting,  and  he  thought,  therefore,  that  the 
charffe  of  fraud  or  misrepresentation  had  wholly 
failed.    A  number  of  cases  was  cited  in  the 
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conrse  of  the  argument,  but  with  the  exception 
of  that  of  the  corporation  of  Colchester  v.  Loioten, 
they  were  all  cases  of  fraud,  and  that  case  was 
one  that  made  for  the  defendant.  Entertaining 
the  opinion  that  there  was  no  equity  in  the  case 
made  for  the  plainti€b,  and  seeinf^  that  at  law 
the  case  was  decided  against  them,  his  lordslnp 
agreed  in  the  decision  of  the  Vice<Chancellor, 
that  it  was  perfectly  right,  and  afllrmed  it,  and 
dismissed  tne  appeal  with  costs. 

The  Corporation  of  Dartmouth  r.  Holds- 
worth,  January  l6th,  l^th,  and  ISdi,  1843, 
and  Feb.  28th,  1844. 


Vttt  CtanctUor  ffiKgnov. 

[RejMfiedhyJ,  H.  Coon,  Btf^y Bmtiittr  M Ltm] 

BQI7ZTAB1.S  IIORTOAOB. — IVJMURVT  CSB- 
BIT  OR. — BLBGIT* — 1  &  2  VICT.  G«.  1 10»  AND 
3  &  3  VICT.  €.  lU 

An  equitable  mortgaqee,  hf  the  depos^  of 
deeds  accompanied  o^  a  memorandum,  is,  in 
equity,  entitled  to  priority  over  a  judgment 
creditor,  the  judgment  having  been  obtained 
subsequently  to  the  mortgaae,  and  without 
notice,  although  possession  has  been  taken  by 
the  judgment  creditor  under  a  writ  of  elegit, 

T%e  dictum  of  Lord  O^ttenkmn,  (I  Cr.  je  PJu 
326,)    ' 


Thb  bill,  haying  been  amended  ttnce  the 
case  was  heard  before  Lord  Cottenham,  and  all 
charges  of  fraud  having  been  excluded,  prayed 
an  account,  and  a  declaration  that  the  plaintiffs 
were  entitled  to  priority  over  the  defendants, 
who  claimed  as  judgment  creditors  and  as 
tenants  by  elegit. 

The  plaintiffs,  bankers  at  Xorthampton,  had, 
prior  to  April,  1839>  advanced  money  to  one 
Ueorge  Cook,  a  solicitor,  partly  on  his  personal 
security,  and  partly  on  security  of  promissory 
notes,  for  which  he  and  others  were  jointly  and 
severally  liable.  In  April,  1839)  the  plaintiffs,  to 
whom  Cook  owed  3000/.,  advanced  him  a 
further  sum  of  the  same  amount.  Cook  de- 
posited his  title  deeds  of  property  in  Northamp- 
ton, and  signed  and  delivered  a  memorandum, 
dated  the  22nd  of  that  month,  stating  that  the 
deeds  had  been  deposited  with  them  as  a  pledge, 
to  secure  to  them  or  their  survivors,  or  any 
future  partner  or  partners  in  their  bank,  the 
repayment  of  the  money  which  had  been,  or 
should  thereafter  be  advanced  to  the  mort- 
^igor,  or  which  they,  or  either  of  them,  should 
thereafter  at  any  time  or  times  pay  or  advance 
to  him,  or  bec(Hne  Bable  for  on  his  account, 
with  interest  for  the  same  at  5/.  per  cent,  per 
annum;  and  he  thereby  engaged,  if  required, 
to  execute  a  legal  mortgage  or  other  security 
of  the  premises  to  the  plaintiff*,  free  of  sdl  ex- 
pense. ^  In  Nov.  1840,  judgments  were  taken 
out  against  the  mortgagor,  and  writs  of  elegit 
issued  against  his  lands,  of  whicl^  in  Decem- 
ber, the  defendant  took  possession. 

Mr.  BomiUu  and  Mr.  Whitworth  for  the 
plaintiffs.     Mr,  Anderdon  for  Gaugain,    the 


assignee  of  the  mortgagor*  Mr.  WidSter,  If- 
HdS,  Mr.  J.  Rf»5e0,  and  Mr.  TerreU,  for  th* 
elegit  creditors. 

The  fb&owing  anthorities  were  dted : — Go. 
litt.,  42  a;  Tmer's  Abr.  xxii.  2  j  Bac.  Abr.  nL 
2 ;  Gilbert's  For.  Rom.  228 ;  Gilb.  on  Uses, 
brSugd.  15,  16;  Fonb.  Eq.  i.  162,  ii.  257; 
Sttgd.  V.  k  P.  ii.  382;  Coote  on  Mortgagct^ 
64,  67 ;  Burgh  v,  Francsa,  1  Eq.  Ca.  Ab.  320,. 
3  9wanst  536 ;  Taylor  v.  "Whedcr,  «  Tern. 
564  ;  Oxwith  v.  Rummer,  Gilb.  Rep.  13 ; 
Rnch  r.  Earl  of  Winchelsea,  1  P.  Wma.  277? 
Brace  v.  Duchess  of  Marlborough,  2  P.  Wm». 
491 ;  Flumbt>.  Fhiitt,  2  Anstr.  432 ;  Appleby 
V,  Smith,  3  Anstr.  865 ;  Sir  Simeon  Stuart's 
Case,  3  Yes.  Jun.  575 ;  Shannan  v,  Bradetreel, 
1  Sch.  &  Lef.  52 ;  Maundrell  v.  MatmdreD,  10 
Vea.  246 ;  Sharpe  v.  Rhoade,  2  Rose's  R.  192 ; 
RogerB  V.  Richer,  6  Taunt.  202 ;  Prior  r.  Pen- 
graze,  4  Price,  99;  Casberd  v.  Att.  Gen., 
Daniell,  R.  239 ;  Forth  v.  Duke  of  Norfolk,  4 
Mad.  503 ;  Casberd  r.  Ward,  6  Price,  473 ; 
Rex  ©,  Humphery,  1  Mt31.  7,  173;  Ex  Afcr* 
ander,  2  Gly.  &  J.  275;  Doe  d.  Wigan  v. 
Jones,  10  B.  k  Cr.  459 ;  Lodge  v.  LyBcley,  4 
Shn.  70 ;  Leff.  Ob.  iv.  42;  Giles  v.  Grover,  9 
Bhig.  128 ;  Kerrison  v,  Dorrien,  ib.  76 ;  M^ 
caKe  V.  Anrhbishop  of  York,  1  My.  &  Or.  547; 
Leg.  Ob.  xiii.  41 ;  Skeeles  v.  Sheatley,  3  My. 
&C.  112;  1  &  2  Vict  c.  110,  §  11,  13,  19, 
^c ;  Neate  v.  Dtdce  of  Mariboroug^  3  My.  & 
C.  407  J  Leg.  Ob.  xr.  346 ;  2  &  3  \lct.  c.  11 ; 
Newlands  v.  "JNynlsr,  4  My.  &  Cr.  408 ;  THnt- 
worth  0.  Gaugain,  1  Cr.  &Ph. 326 ;  Robertson 
V.  Morton,  1  Dr.  &  W. ;  Langton  t?.  Horton, 
1  Hare,  549;  Leg.  Ob.  xxiv.  414;  Cookr. 
Black,  1  Hare,  390;  Leg.  Ob.  xxiii.  331; 
Blunden  v,  Desart,  2  Dr.  ft  W.  405 ;  Henry  p. 
Smith,  ib.  381. 

At  the  conclusion  of  the  argument,  ISs 
Honour  said :  ''  If,  upon  rea£ng  the  case  agaia, 
I  shall  understand  Lord  Cottmham  as  h^nDg 
expressed  a  Judicial  opinion  on  the  question 
before  me,  I  shaU  certainly  not  presvune  to 
oppose  my  judgment  to  that  of  bis  lordship.  I 
did  not  so  understand  it  at  the  time  it  was  pro- 
nounced, nor  did  I  so  understand  it  when  I 
decided  Langton  v.  Horton,  Lord  Cotteukam 
says,  in  terms,  that  he  will  not,  upon  an  bter* 
locutory  appHcation,  decide  against  parties 
hayiuff  a  paruamentary  title.  Everybody  knows 
how  he  struggled  against  the  practice  of 
deciding  the  points  in  a  cause  upon  mere  in- 
terlocutory applications.  Upon  more  occasiou 
than  one  he  nas  intimated,  that  he  thouglit 
Lord  Eldon  had  done  harm  in  that  respect, 
inasmuch  as  it  tended  to  delaT  causes  which 
were  entitled  to  precedence.  He  said  that  he, 
for  one,  never  would  do  it.  I  believe  tlttt  is  all 
Lord  Cottenham  meant  to  say  when  this  cam 
was  before  him.  It  is  quite  clear,  as  a  general 
rule,  that  in  the  case  of  a  trust  theiv  may  be 
such  a  fraudulent  dealing  with,  or  conveyanoe 
of,  the  legal  estate,  as  that  the  beneficial  owner- 
ship may  be  entirely  defeated.  Where  the 
legal  estate  gets  into  the  hands  of  a  purdnier 
for  value,  or,  (what  is  in  eflfecttfae  same  diing,) 
of  a  mortgagee  witSiout  notioe  of  an  eijmtaNe 
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dum,  that  entirelT  snpeftedes  tbe  equitable 
claim.  But  it  n  okar>  that  in  the  caae  of  a 
trust,  a  judgmeBt  sned  mit  will  not  hare  that 
effect.  The  distinetion  has  been  taken  between 
die  case  of  a  trast  and  of  an  equitable  mort- 
gage. That  ease  of  NewUmdg  y.  Paynter  was 
as  s^ong  as  could  well  be.  It  was  the  case  of 
furniture  in  a  house  in  which  a  man  and  his 
wife  lived.  There  had  been  a  private  agree- 
ment that  it  should  be  the  wife's  separate  pro- 
perty. There  was  no  trustee  before  the  court. 
It  was  merely  an  agreement  between  the 
husband  and  the  wife.  A  judgment  creditor 
took  the  furniture  in  execution,  upon  which  a 
bin  was  filed  by  the  wife ;  and  Lord  Cattenham 
protected  that  property,  and  decided  that  the 
judgment  creditor  could  not  take  it.  That  is  a 
ease  showing,  as  strongly  as  possible,  that  as 
against  a  judgment  at  law,  this  court  will  pro- 
tect e^uMe  interests.  In  fact,  if  the  court 
refused  to  do  so,  there  would  be  an  end  of  aU 
equity  as  to  trusts.  If  a  mere  judgment  cre>- 
ditor,  as  distinguished  from  a  party  acquiring 
property  by  conveyance  without  notice,  could 
take  it,  there  would  very  shortly  be  an  end  of 
the  value  of  all  trusts,  and  the  creditors  of  a 
party  might  take  the  property  of  the  ceitm  que 
trust.  As  to  trusts  tnere  can  be  no  question. 
But  it  is  said  that  this  is  not  the  case  of  a 
trust,  that  it  is  simply  the  case  in  which  a  party, 
for  valuable  consideration,  has  become  eomtabie 
mortgagee.  It  is  nothing  new  to  be  told  that 
eijuitable  mortgage  were,  at  one  time,  con- 
sidered as  securities  of  very  questionable  cha- 
racter, and  that,  in  sound  principle,  it  has  been 
doubted  whether  the  statute  of  frauds  was  not 
violated  by  them.  It  was  said  that  the  deposit 
deeds  were  merely  to  be  viewed  as  evidence  of 
an  intention  to  ghre  the  creator  a  lien  upon 
the  deeds  themselves.  Lord  Ihssifn  decided 
that  it  gave  the  creditor  an  interest  m  the  land 
itself,  so  as  to  take  the  transaction  out  of  the 
statute.  If  an  equitable  mortgagee  is  to  be 
considered  as  a  purchaser  for  a  valuable  con- 
sideration of  an  equitable  interest  in  hmds,  I 
cannot  comprehend  the  distinction  between 
that  and  any  other  equitable  interest.  It 
appears  to  me  they  mnst  stand  upon  the  same 
footing.  I  shall  refer  to  the  cases  before  giving 
naj  final  decision  upon  the  question.  All  I 
wish  for  is  the  memorandum  of  the  deposit. 
Mr.  Russdl  argued,  upon  the  language  of  it, 
diat  a  party  could  not  take  more  interest  by 
tbe  memorandum  than  by  the  simple  deposit, 
for  he  said  this  was  a  mere  contract  that  if  the 
depositee  asked  for  a  legal  conveyance,  he 
should  have  it.  I  do  not  give  any  opinion 
mon  that.  My  very  strong  impression  is,  that 
if^  it  had  not  oeen  for  what  Lord  Cottenham 
said  upon  the  motion,  this  case  would  not  have 
been  argued  at  all.  The  point  had  been  con- 
mdered  as  settied  up  to  tlmt  time. 

April  3.  Sir  James  Wtgram,  V.  C,  now 
delivered  a  written  judgment,  which  was  in 
substance  as  follows  i-^^  I  have  very  little  to 
add  to  what  I  have  said  on  this  case  before. 
The  pkintift  are  equitable  mortgagees  of  one 
George  Cooh^  by  a  dqnisit  of  his  title-deeds 


relating  to  his  fireehold  estates,  accompanied  by 
a  memorandum  explaining  the  purpose  of  the 
deposit,  which  was  to  secure  a  then  existing 
dent  and  future  advances.  The  memorandum 
bears  date  the  22nd  of  June,  1839,  and  is  m 
these  words :  '  Be  it  remembered,'  Sec,  (His 
Honoiu:  read  the  memorandum.)  Nothing 
turns  upon  any  difference  between  the  sub- 
sisting debt,  and  future  advancements.  To 
explain  the  effect  of  this  transaction,  by  the 
deposit  and  agreement  to  execute  a  deed,  as 
between  the  mortgatfees  and  the  mortgagor,  I 
shall  content  myself  by  quoting  the  words  off 
the  Lord  ChanceDor  or  Ireland  in  the  case  of 
Robertson  v.  Morton,  1  Drury  &  W.  195.  He 
says :  '  If  a  man  has  power  to  charge  certain 
lands,  and  agrees  to  charge  them,  in  equity  he 
has  actually  charged  them;  and  a  court  of 
equity  wilL  execute  the  charge.'  The  defen- 
dants, between  whom  and  tiie  plaintift  the 
contest  in  this  cause  exists,  are  judgment  cre- 
ditors of  George  Cook,  whose  judgments  wero 
entered  up  after  the  equitable  mortgage,  by  the 
deposit  of  the  deeds  with  the  plaintiffs,  and 
who  have  since,  by  means  of  elegits,  obtained 
actual  possession  of  the  lands  comprised  in  the 
mortgage.  The  question  between  them  is, 
which  of  the  two  is,  in  equity,  to  be  preferred 
to  the  other?  I  shall  only  repeat  what  I  have 
already  said  more  than  once  respecting  Lord 
Cottenham^s  judgment,  when  tne  case  was 
before  him  upon  motion,  namely,  that  he  did 
not  intend  by  what  he  said  to  decide  the  point 
now  before  me.  However  strong  the  leaning 
of  his  mind  in  favour  of  the  judgment  creditor, 
at  that  time,  might  be,  he  not  only  did  not 
intend  to  decide  tne  point,  which  was  brought 
before  him  upon  motion,  but  he  intended  that 
it  should  be  reserved.  I  therefore  consider 
myself  not  only  at  liberty,  but  as  bound,  to 
decide  this  cause  according  to  my  own  under- 
standing of  the  law.  Upon  the  argument  of 
the  case,  both  parties  referred  to,  and  drew 
conclusions  from,  the  proposition,  that  in  a 
court  of  equity  a  purchaser  for  value,  who  ob- 
tained a  conveyance  of  the  legal  interest  with* 
out  notice  of  an  equity  affecting  the  specific 
subject  of  his  purchase,  would,  as  at  law,  have 
a  better  title  to  that  subject  than  a  merely 
equitable  claimant; — a  proposition  which  is  as 
true  as  against  the  cestui  ^e  trust,  in  the  case 
of  a  purcnaser  without  notice  from  a  trustee, 
as  in  the  case  of  an  equitable  mortgagee,  or  of 
any  other  equitable  claimant  whatsoever.  The 
proposition  thus  admitted,  ^  and  necessarily 
admitted,  by  both  parties,  is  pregnant  witn 
consequences  which  go  a  great  way  towards 
deciding  the  question  now  before  me.  If  the 
tenant  by  elegit  is  (as  was  argued)  to  be 
considered  as  a  purchaser  for  vuue  under  a 
conveyance,  all  trusts  and  all  equitable  interests 
of  every  description  must  be  subject  to  the 
judgments  n^ainst  the  trustee,  provided,  of 
course,  that  the  creditor  has  not  notice.  It  is  im- 
possible, unless  by  a  decision  merely  arbitrary, 
to  distinguish  the  case  of  a  pure  trust  from  the 
present  unless  it  can  be  shown  that  the  interest 
of  the  equitable  mortgagee,  is,  m  itself,  for  the 
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present  purpose,  distiiigaisbable  from  that  of  a  i 
mere  cesttd  que  tnist.  Again,  it  follows  con- 
versely, that  if  the  equitable  interest  of  an' 
ordinary  cestiu  que  trust  be  not  subject  to  judg- 
ments against  the  trustee,  although  executed 
by  eleffit,  those  judgments  so  executed,  are  not 
analogous  to  purchases  for  value ;  or  in  other 
words,  the  judgment  creditor  of  a  trustee  is 
not  a  purchaser  for  value  in  the  contemplation 
of  a  court  of  equity.  And  if  he  be  not,  I  know 
of  no  principle  upon  which  he  can  be  entitled 
to  take  out  execution  against  anvthing  but  the 
property  of  his  debtor.  It  was  admitted  during 
the  argument,  and  could  not  be  denied,  that 
the  interest  of  an  ordinary  cestui  que  trust  will 
be  protected  in  this  court  against  the  judgment 
creditor  of  the  trustee — {Newland  v.  Paynter, 
4  My.  &  Cr.  408,  supports  that  proposition) — 
and  that  the  equitable  interest  of  a  purchaser, 
before  conveyance,  wiU,  in  like  manner,  be  pro- 
tected against  the  judgment  creditors  of  the 
vendor,  upon  judgment  obtained  after  the  pur- 
chase. Brace  v.  the  Duchess  of  Marlborough, 
2  P.  Wms.  49 1>  and  Lodge  v.  Lyseley,  4  Sim. 
75.  This  is  only  another  illustration  of  the 
{general  proposition.  But  it  was  said  that  the 
interest  of  an  equitable  mortgagee  was  dis- 
tinguishable from  that  of  an  ordinary  cestui 
que  trust  and  other  equitable  interests,  (charge- 
able, for  example,  with  the  pavment  of  debts 
and  legacies  paramount  to  tne  title  of  the 
debtor,)  which  it  was  admitted  would  have  a 
preference  in  equity ; — ^for  it  was  said  that  the 
interest  of  the  equitable  mortgagee  was  imper- 
fect, and  that  of  the  ordinary  cestui  que  trust 
perfect.  Now,  in  what  sense  is  the  interest  of 
the  equitable  mortgagee  imperfect  ?  As  between 
the  mortgagee  and  mortm^or  it  is  as  absolute 
and  complete  as  any  eqmtable  interest  can  be. 
Then  in  what  respect  is  it  imperfect  as  between 
the  mortgagee  and  those  who  claim  under  the 
mortgagor  and  his  judgment  creditors  ?  The 
interest  of  the  equitable  mortffagee  is  liable  to 
be  defeated  by  a  fraudulent  dealing  with  the 
legal  estate,  and  in  that  respect,  no  doubt,  it  is 
an  imperfect  securitv.  But  that  is  an  infirmity 
to  which  all  equitable  interests  are  subject,  and 
if  other  equitable  interests  are  to  be  protected 
against  judgments  obtained  by  the  creditor  of 
the  trustee,  or  other  party  in  whom  the  legpl 
estate  is,  why  should  the  interest  of  the  equit- 
able mortgagee  be  unprotected  ?  The  debt  was 
no  more  contracted  upon  the  view  of  the  land, 
—{if  that  were  material,  which  I  think  it  is  not) 
— in  the^ne  case  than  in  the  other.  The  more 
I  reflect  upon  the  case,  the  better  I  am  satisfied 
that  it  is  impossible  to  found  an  argument  in 
favour  of  the  judgment  creditor  as  against  the 
equitable  mortgagee,  which,  if  carried  out  upon 
prmciple,  will  not  destroy  all  trusts.  Certainly, 
no  judffe  ever  went  frirther  than  Lord  Gotten' 
ham  did  in  protecting  equitable  titles,  as  was 
the  case  in  Newlands  v.  Paynter,  to  which  I 
have  before  referred.  The  case  of  Casberd  v, 
the  Attorney-general,  as  reported  in  Daniell's 
Reports  238,  is  a  very  important  authority 
upon  this  part  of  the  case,  1  am  satisfied  that 
I    stated    the  general  principle  correctly    in 


Lanaton  v.  HorUm,  when  I  said  that  a  creditor 
might,  under  his  judgment,  take  in  execution 
all  that  belonged  to  nis  debtor,  and  nothing 
more;  inasmuch  as  he  stands  in  the  plaee  of 
his  debtor.  He  is  like  a  purdiaaer  who,  by  the 
terms  of  his  conveyance,  takes  sobyect  to  any 
liability  under  whicn  the  debtor  himaelf  held 
his  property.  The  most  plausible  way  of  stat- 
ing the  case  in  &vour  of  the  jud|^eot  creditor, 
—and  I  paid  the  greatest  attention  to  the  argu- 
ments ot  counselupon  that  point, — was  this, 
by  supposing  his  right  to  be  founded  in  con- 
tract, and  not  as  \mof  the  result  of  a  proceed- 
ing tn  tnviftciii,  and  this  no  doubt  maybe,  and 
often  is,  the  truth  of  the  case  when  a  jodgment 
is  voluntarily  confessed.  But  admitting  that 
view  of  the  case  to  be  correct,  how  does  it  alter 
the  case?  The  question  remains,  what  was 
the  contract  ?  It  was  a  contract  for  a  judg- 
ment, and  the  fruits  of  a  judgment ;  and  the 
original  question  therefore  remains,  what  right 
does  the  judgment  confer  ? — a  question  which 
is  wholly  untouched  by  the  concession  that  the 
right  or  the  judgment  creditor  is  founded  in 
contract.  If  a  pvty  contracts  specifically  for  a 
given  property,  pays  the  purchase  money,  and 
obtains  the  l4^  titie,  without  notice  up  to  the 
time  of  obtaining  the  conveyance,  as  well  as 
paying  his  money,  that  may  giveliiin  a  right  to 
be  pi^erred  to  an  equitable  claim  which  is 
prior  in  point  of  time.  But  there  is  no  princi- 
ple that  I  am  aware  of,  upon  which  a  court  of 
justice  could  be  required  to  imply  that  a  gene- 
ral contract  to  give  a  judgment,  is  a  contract  to 
give  that  which  does  not  belong  to  the  debtor. 
i  a  trustee  were  to  confess  a  judgment,  am  I 
to  understand  that  his  specific  contract  is  to 

S'vehis  creditor  an  interest  in  that  which  be- 
ngs  to  the  cestui  que  trust  ?  That  appears 
to  me  to  be  the  correct  mode  of  viewing  the 
.  It  appears  to  me  that  this  is  the  true 
distinction ;  in  the  one  case  the  party  contracts 
specifically  for  particular  property,  pays  his 
money,  and  obtains  a  conveyance  of  the  I^al 
title,  before  he  has  notice  of  the  daim  oC  any 
one  else;  in  the  other,  he  merely  takes  a  judg- 
ment, which  gives  him  nothing  more  than  a 
right  to  that  which  belongs  to  his  debtor.  The 
eSoye  propositions,  if  separately  considered,  are 
unimpeachable,  and  will  be  found  to  meet 
every  argument  put  forth  in  support  of  the 
defendants'  case.  As  to  the  late  statutes,  I 
am  clearly  of  opinion  that  they  make  no  difo- 
ence.  So  far  as  a  judgment  creditor  under  the 
late  statutes  may  daim  to  be  a  mortgagee  in 
writing  under  them,  he  is  posterior  in  time  to 
the  phdntififs.  But  it  was  said  that  the  equity 
of  the  judgment  creditor  was  equal  to  that  of 
the  equitaole  mortgagee,  and  that  he  has  hj 
force  of  the  elegit  an  estate  in  law,  in  addilioQ 
to  his  equitable  interest,  and  that  thenfore  he 
is  to  be  preferred,  I  need  not  here  prooee4 
especiallv  after  what  I  have  already  said,  to 
expose  the  fallacy  of  the  argmnent.  It  takes 
for  granted  the  whole  question  in  dispute. 
That  a  tenant  by  elegit  has  an  estate  at  law  is 
not  disputed.  He  has  a  right  to  take  thst 
which  ne  may  lawfully  take, — ^that  which  in 
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my  Tiew  of  the  case  belongs  to  his  debtor ;  but 
to  say  that  by  force  of  the  elegit  he  acquires  a 
rightnil  interest  in  land,  which  in  equity 
does  not  belong  to  his  debtor,  is  taking  the 
whole  matter  in  dispute  for  granted ;  the  whole 
question  being  what  the  ju(^ment  creditor  has 
a  right  to  take  ?  I  can  only  repeat,  that  it  ap- 
pears to  me  impossible,  except  upon  the  most 
arbitrary  distinction,  to  say  that  tne  interests  of 
an  equitable  mortgagee  are  not  to  be  protected, 
and  that  the  interests  of  a  pure  cestui  que 
trust  are.  I  do  not  go  into  tne  reasoning  of 
the  cases  which  have  been  cited ;  they  appear 
to  me,  all  of  them,  to  support  the  view  I  have 
taken.  It  appears  to  me  that  if  my  judgment 
cannot  be  suuported  upon  propositions  which 
are  indisputaDle  in  themselves — whether  pro- 
perly applicable  to  the  case  or  not — no  expla- 
nation 1  can  give  of  the  cases  will  at  all 
strengthen  the  observations  I  have  made.  I 
think,  therefore,  the  plaintiffs  have  a  right  to 
the  payment  of  their  debt  out  of  the  estate. 
Nothing  has  been  said  to  me  of  the  details  of 
the  decree ;  if  there  is  any  difficulty  the  parties 
may  mention  them. 

Whitworth  v.  Gaugain,  line.  Inn.    March 
26,27,28;  April  3,  1844. 


must  be  made  within  a  limited  time  after  the 
election  takes  place,  and  by  waiting  till  the 
former  rule  is  disposed  of,  the  party  now  apply- 
ing may  be  deprived  of  all  remedy. 

Lord  Denmdn,  C.  J.  We  certainly  cannot 
entertain  this  application  for  a  quo  warranto, 
while  the  former  rule  is  pending.  If  the  for- 
mer rule  is  collusive,  the  party  will  be  able  ta 
show  that  fact  hereafter.  We  will  lake  a  note 
that  the  application  has  been  made,  if  the 
matter  should  be  discussed  on  any  future 
occasion. 

Rule  refused. 

like  Queen  v,  George  Udall,    £.  T.,  1844. 


(Before  the  Four  Judges.) 

[Reported  by  Jou  HxiiMiaioir,  Bsq.,  Barri$ter  tU 
Law.] 

QUO  WARRANTO. — PRACTICE. 

When  a  quo  warranto  informaiion  was  appKed 
for,  tmd  an  objection  was  taken  that  the  re- 
lator  was  not  a  proper  person  to  make  the 
ttppUctttion  :  the  court  would  not  entertain 
another  t^plication  on  the  same  subject  hy 
another  relator,  while  the  former  rule  was 
pending.  If  the  first  application  was  col- 
lusive, and  made  for  the  purpose  of  prevent- 
ing a  second  application  within  the  time 
limited  hy  law,  that  fact  might  be  shown 
afterwards,  and  the  party  would  not  be  de- 
prived qfhis  right  by  the  lapse  of  time. 

Mr.  KcUy  applied  for  a  quo  warranto  infor 
matioo,  calling  upon  Geoive  Udall  to  show  by 
what  authority  he  claimed  to  be  a  capital  bur- 
gees of  the  borough  of  Ilchester.  The  borouffh 
of  Ilchester  is  regulated  by  charter.  The  ob- 
jection to  the  title  of  George  Udall  was,  that  he 
had  never  been  an  inhabitant  of  the  borough.  A 
former  application  had  been  made  to  this  court 
against  tbe  same  party,  but  an  objection  was 
made  to  the  return,  on  the  ground  that  he  had 
consented  to  the  election  of  G.  Udall,  and 
therefore  was  incapacitated  from  becoming  a 
relator.  Another  application  was  now  made  in 
which  the  relator  was  free  from  all  objection. 
(Lord  Denman,  C.  J.  It  appears  that  the  for- 
mer rule  has  been  disposed  of,  and  is  still 
pending  at  ^  present  tune.)    The  application 


<Qu»n'0  13tncll  ^^a^i^t  Csurt. 

iReported  hy  B.  H.  Woolrtoh,  Ssq.,  Barritttr  at 
Law.] 

OLD  WARRANT  OF  ATTORN  RY. — LEAVR  TO 
SIGN  JUDGMENT. — DATS  OP  AFFIDAVIT. 

The  rule,  that  an  affidavit  cannot  be  used  after 
a  year  from  its  date,  is  confined  to  the  case 
of  affidavits  to  hold  to  bail :  therrfore,  the 
court  granted  leave  to  sign  judgment  on  an 
old  warrant  of  attorney,  though  the  affidavit 
stating'  the  due  execution  of  the  instrument 
on  which  the  motion  was  made  had  been 
used  on  an  unsuccessful  application  more 
than  a  year  btfore. 

J.  W.  Smith  moved,  on  the  15th  April,  for 
leave  to  sign  judgment  on  an  old  warrant  of 
attorney,  under  the  following  circumstances: — 
A  former  application  for  the  same  purpose  had 
been  made  in  Hilary  Term,  1843,  before  Mr. 
Justice  Williams,  but  dismissed  on  the  ground 
that  as  two  months  had  elapsed  since  the  de- 
fendant was  sworn  to  have  keen  last  seen  alive, 
the  interval  was  too  long.  The  application 
was  now  renewed,  on  an  affidavit  statmg  that 
the  defendant  was  seen  alive  on  the  24th  March 
last.  This,  it  was  submitted,  was  sufficient,  on 
the  authoiity  of  Watts  v.  Bury,*"  and  Stock  v. 
WiUes.^  Another  point  was,  that  the  affidavit 
stating  the  due  execution  of  the  warrant  of 
attorney  on  which  the  present  motion  was 
made,  was  the  same  that  had  been  used  upon 
the  application  in  Hilary  Term,  1843,  to  which,, 
it  was  submitted,  there  was  no  objection,  as  the 
rule,  that  an  affidavit  cannot  be  used  when  it 
is  more  than  a  year  old,  only  applies  to  the 
case  of  affidavits  to  hold  to  bail,  where  the  state 
of  things  mav  have  undergone  some  change, 
and  the  debt  nave  been  in  the  meantime  paid. 
Doe  dem.  Clarke  v.  StiUweU.*' 

Coleridge,  J.— You  may  take  a  rule. 

O'NeiU  V.  Coghlan,  Q.  B.  P.  C,  E.  T.,  1844; 
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BEDUCTION  OF  FEES  OF  THE  EZ« 
AMINERS  IN  CHilNCERT. 

We  are  ^lad  to  annoance  ffast  \j  an  order 
of  tiie  15th  instant,  the  EKaminers  in  Chancery 
m  lieu  difomrteem  penee  per  folio  for  official 
copiee,  are  to  reeeive  omt  eighi  pence  per 
fc^o  on  aU  copies  beepoke  after  the  l6di 
iBStant. 


CHANCERY  CAUSE  USTS. 
Eastw  TWm,  1844. 

florti  ClaiKtUor. 


APPSAL8. 


S.O. 
S.O. 
S.O. 

«.0. 

S.O. 
5.0. 


iClun  Hospital 

Attomej-Gen. 

Marj.  of  West- 
minster. 

The  Sheffield 
Canal  Co. 

Young 

Tullock 
( Strickland 
^  Ditto 
(Ditto 

Brown 

MaUhew 

Dk.  of  Leeds 

Millar 

Rickards 

Sands 

!  Cochrane 
Lord 

Davenport 
Cliflford 
Parsons 
Forbes 
Forman 
Mos.  of  Hertford 

Srler 
ihi 
Sandon 
Vandeleur 
Mqs.  of  Hertford 
Livesey 
Crosby 
Parker 

Mas.  Hertford 
Ladbrooke 
Hitch 


ELPowis 
Ditto 


appoal 
dcpetn. 


Morrison  *PP«d 

TheSheffield&  Bother- 
ham  Rail.  Co.    appeal 
Ld.  Waterpark    ditto 
Hartley  <fitto 

Strickland ) 
Boynton    >         ditto 
Strickland } 
Bees 
Brise 

Earl  Amherst 
Ruding 


Craig 

Rickards 

Fincham 

Cochrane  { 

Colrin     \ 

Bishop 

Turrefi 

Bignold 

Peacock 

NcTill 


ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 


ditto 

ditto 
ditto 
ditto 
ditto 
ditto  &  motion 


Ld.  Lowdier 

Hinton 

Walton 

Hooper 

Blagrave 

Ld.  Lowther 

Liresey  1 0  causes  ditto 

Derby  Gas  Co.    ditto 

Bult  ditto 

Ld.  Lowther       ditto 

Smith  ditto 

Leworthy  ditto 


iHaftcr  of  t|e  KoUf . 


JUDGMENTS. 


Burrell 

Ilnman 
Same 
Smith 


EiBii  Egremont 
WhiUeyl 
Same     \ 
Earl  of  Effingham 


Eowky 
Adams 
Rowlof 


o&CfientiQns 


Bo«vlqr  AdaoM    ^ 

Wyitt 

Carter 

Orchard 

Same 

Same 

Rowley 
Goymomr  (Paaper)  Pigge 

PLSAS  AND  D»nniR«IUI. 

Dalton  Hayter  DemorrerofDcft. 

First  vsy  of  Term 
Jfofioo^. 


CAU9S8. 


Walton 
Att..gen. 
'Rowley 
Adams 
Same 
Rowley 
Adams 
Rowley 
Adams 
Short  Boscfaetti 
Pringle 

Ph.hd«  ConoUy 
Mellersh 
MamhaU 

MeUersh 

l-g^j  B«rford 
Bailey 

jNonaib 

]Same 
Hinde 
Bagdbaw 
Lawrence 
Bnnnett 

L  Att.*G«i* 
Same 

[Bonnor 
Same 

[Same 
Bradley 

<  Slaaghter 

(Same 

j  Baker 

(Same 
Woodhonae 
Futter 
HaHett 
Best  (Pan.) 
Prichard 
Att.-Gen. 


Potter 

Potter  fer.  din.  CteosU 

Adams 

Wyatt 

Carter 

Orchard 


Idr.  din.  and 


Same 

Rowley 

Power 

Crookee  for.  din.&  costs 

West  I  exons.  fur.  dirs. 

Corey  (      and  costs 

Farrdl  te.  dira.  fr  costs 

Marshall 

Melknh 

Marshall 

Blakealey 

Fackerell 

Carter  fiir.  dirs.  &  corti 

Flight )  cxana.  of  deft. 
FoUett]      Flight 
Blake  mr.  din.  and  oosu 
TroUopo       dittos 
Kempsloii    ditSou 
Foster  dkto. 

Bonnor         ) 

WaafabouBof  ditto 

Hutton  ) 

Collins  fur.  dira.  &  coats 

Perry       J 

Marshall  t 

Bayldon  I 

Dnnwody) 

Cntfing  and  petiliou 

Jackson 

DOOR 

Davis 

Hnghea 

BoTiB  fisrs.  dira.  ^  costs 


dfitto 
ditto 


irfee^daiifcIlMr  of  SiflMil. 

PlBAS,  DbICUBHBRS,  CaUSBO»  &  FOBTHBB 
DlBBCTlONB. 

<D«ni  BeanFeBiftnr.  dii«.iai 

( Wright  Norris  \ 


CUneerjf  Cauu  LkU^ 


!  Davis 
Ditto 
Ditto 
Ditto 
Beaven 
PoweU 
S.O.    Bafisf 
S.O.    Tkomas 
S.O«    Attomey-Gttii. 

Wilton 
S.O*    Povco 
Jones 
MorssB 

IBraitE 
Ditto 

I>0b801l 

Wtrd 

James 
LeVassner 

Bowman 
ApL  19  Attorney-Gen. 

JTonde 
Ditto 
jDitto 
(Ditt^ 
iBaicter 
(Halse 
ApLldBstmaoiit 

ApLiribbetson 
Dayis 
(Pirn 
(Watson 


C^ianter] 

Bishop  f 

Ditto     { 

Best      ) 

Powel 

Dotton  with  suppL  suit 

Tindal 

Thomas 

Grainger 

Rumball 

Pearce     cause  &  petn. 

Winhutts 

Douglas 

Cakes  > 

Cassamajor  ( 

livdl  exons.Sd!ur.ifirs« 

Snepherd  fur.dbrs^and 

costs 
WhHton 
Bydder 
Scratton  Air.  dirs.  and 

costs. 
BeQ  ditto  &  petn. 

Evans  ftnr.  din.  &  costs 
Jones       ^ 

WhaUey  rfur.diii,& 
Woosmanl      costs. 
Davits      ) 

Abbott)  fur,  dirs.  and 
Ditto    (        costs. 
BeavnoBt  ftir.  dlrs.& 

costs. 
Ibbetsan    ditto  8c  petn. 
Da^s  fur.  dirs.  &  costs 


} 


NIW  CAU8B8. 

Lufkins  Lufkins 

Gardner  Smith 

Grimble  Bumell 

JKowe  Sharp 

Ditto  Gamer 

Ditto  Mourilyan 

Montgomery  Rodiss 

Parker  Dav 

Bees  Milsom 

Leeming  Lee 

Boynes  Prevost 

Powney  Blomberg 

Ap!.19Bl-Beauchamp  Lygon 

Storer  Jackson 

Ditto  Ditto 


evTiove. 


Tofixa)  Proudfioot 
Day.  t  Ditto 

Dodswordi 


S.O. 
S.O. 


*-*^- (Ditto 


Hume    } 

Johnson) 

Lord  Kinnaird  at 
de^.'8  reqt. 
Naiflh  ParfiU 

Wnioughby,  elk.  Willougbby.  bart. 
Ditto  Ditto 

Attomey-Gen.    Mathie) 
*^""-  Burra  J 


Norbuiy 

April  16.  Palsgrave 
Sutlisrlattd 
Browns 


Fowls  fur.  dirs.  and 

costs. 
Atkinson        ditto 
Cooke  ditto 

Shadw^       ditto 


NSW  CAUSES. 


PowsU 
Lovsit 

Boose 
Dodswoith 


Orrotti 

S^ng 

Earl  of  StradiBiore 

LordKioBsird 


VicMTtsiwsIIoi  imMgram. 

«AUeMI,  rUBTHU  DIUCTNOirSy  AND  SX* 
CBPTIONB. 

April  16Bro«l(mBer}llobinson 
ditto    Attorney-uenlNorUicoto 


S.O. 


S.O. 


Wylie 

sDitto 

I  Dickenson 

(Ditto 

jWhke 

(Ditto 
April  15  Duncan 
ditto    Wigan 
BuD 

Boreham 
BameU 
Barkley 
Osborne 
Atty.-Gen. 

i  Parsons 
Ditto 
Bensor  . 
April  20  Bamsey 

Hinves 

King 

Lettsome 

Overton 

Perkins 

Baylifl 
(Little 
lUttk 

Clare 
(Hall 
(  Russell 

Coldicott 


Morison    J 

Didcensonf 

Morisou     i 

CboiLe       # 

Wesson  {  for.  dirs.  and 

Pratt     (        cofts. 

Snook    exons. 

BashsJl  ezons. 

Edwards  cause  &  motn« 

Bignall 

Deane 

Reay 

Forenian. 

Pould^n 

HoU   I  lur.  dir.  and 

Perry  I         costs. 

HadAeld. 

Fletcher  fiir.  dirs.  and 

coata. 
Hinves     fur.  dirs.  aad 

petn. 
Wilson     fiif .  dirs.  «n 
eosts 
ditto 


Perry 


Price 

Banister 

Bradley 

Martin 
Greville  \ 
Baker    1 
Wood 
Pakner{ 
Ditto    ) 
Brown 

Reed 


fur.  dirs.  ana 
costs 
ditto 

ditto 

ditto 

exons. 

fiir.  dirs.  and 
costs 
ditto 


KXW  CAUSXa* 


Cnuner 

Kirk 

S^ger 

Simes 

Tmdal 

Healey 

Fltaroy 

Benry 


Haskins 

Eddows 

Kknbeiley 

Eyie 

Joitin 

Fenton 
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Crotoii  Vaytr. 


EASTER  TERM,  1844. 

Saturday,  April  20th, 

Middlesex.— The  Northern  and  Easter  Rail- 
way Company.  ^  „     , 

Noffolk.-^The  Inhabitants  of  Bedinffham. 

Yorkshire.— The  Inhabitants  of  Leeds. 

JiSddlesex.— The  Governors^  &c.  of  the  Poor 
of  St,  Andrew's,  Holbom. 

Gloucester.— The  Mayor,  &c.  of  Gloucester. 

Middlesex.— The  Inhabitants  of  Chiswick. 

JDevon.— The  Inhabitants  of  High  Bicking- 

ton. 

Lancashire.— The  Inhabitants  of  Catterall. 

Middlesex.— The  Inhabitants  of  St.  Giles-in- 
the  Fields. 

Notf  oik.— The  Inhabitants  of  St  Germans. 

Cambridgeshire.— J.  J.  Deighton. 

Saturday,  27th  April 
Bucks.— The  Great  Western  Railway  Com- 
pany. 
Jjoncashire. — ^John  Poole. 

COMMON  LAW  SITTINGS. 


Special  juries  will  not  be  taken  until  after 
Trinity  Tenn,  (revenue  causes  excepted.) 

The  Court  will  sit  at  ten  o'clock  in  Tenn,  and 
at  half-past  nine  o'dock  after  Tenku 

Itttnxitidxitt'  efSM,  fUii^off. 

b,Basmgha^Stred. 

In  order  to  meet  die  eonvenience  of  the  pro- 
fession, at  the  sujB^gestion  of  many  of  its  mem- 
bers— notice  is  given,  that  from  and  after  the 
last  day  of  Easter  Term,  1844,  writs  for  the 
trial  of  Issues  directed  to  be  tiied  before  the 
Sheriffs  of  London,  and  writs  of  Liquiry  of 
Damages,  in  and  for  the  said  city,  will  be  exe- 
cuted at  this  office  on  Wedneecby  and  Friday 
only  in  each  week,  instead  of  Tluirsday  and 
Friday;  to  commence  at  the  hour  of  eleven 
o'clock  in  the  forenoon,  instead  of  twelve 
o'clock. 

Dated  this  4th  day  of  April,  1844. 


Easter  Term,  1844. 

Common  VUatf* 
In  Term. 

MIDDLESEX. 

Friday    .    .    •    • April  19 

Friday April  26 

LONDON. 

Wednesday April  24 

Wednesday May    1 

After  Term. 

MIDDLESEX.  LONDON. 

Thursday  .  .  May  9  |  Friday  .  •  May  10 
The  Court  will  sit  at  ten  o'clock  in  the  tore- 
noon  on  each  of  the  days  in  Term,  and  at 
half-past  nine  precisely  on  each  of  the  days 
after  Term. 

The  causes  in  the  list  for  each  of  the  above 
utting  days  in  Term,  if  not  disposed  of  on  those 
days,  wUl  be  tried  by  adjournment  on  the  days 
following  each  of  such  sitting  days. 

On  Friday  the  10th  May,  in  London,  n 
causes  will  be  tried,  but  the  Court  wiU  adjoiun 
to  a  future  day. 

Sxctltttier  of  IffiiKt. 
In  Term. 

MIDDLESEX. 

First  Sittmg,  Tuesday  .  .  .  •  •  April  16 
Second  Sitting,  Wednesday  •  •  .  April  24 
Third  Sitting,  Friday May    3 

LONDON. 

First  Sitting,  Monday    •    .    .    «    ^  April  22 

Second  Sitting,  Tuesday      ....  April  30 

(And  by  adjournment,)  Wednesday,  May    1 

After  Term. 

Thursday  .    •    May  9  |  Friday  .     .    May  10 

(To  adjourn  only.) 


APPLICATION  FOR  RENEWAL  OF  AT- 
TORNEYS*  CERTIFICATES. 

Onthelagtday  f^f  Easter  Termy  1844. 

^^m'f  Idenci. 

1.  Black,  Willias^  41,  Soothwark  Bridge 
Road;  and  Qveen's  Prison. 

2.  Brookes,  Ambrose,  ChetwyndAaaon,  near 
Newport. 

3.  Cheyne,  John,  Great  Neston,  (Cheshiie). 

4.  Clutterbuck,  Walter,  Gloucester;  and 
Kingsholen. 

6.  Cook,  George,  6,  Robert  Street,  Lambeth  j 
and  Homer  Street. 

6.  Driver,  William,  Weston  Street,  Saia^ 
wark. 

7.  Downer,  William,  16,  GecMrge  Street, 
Mansion  House ;  Claremont  Square ;  the 
Continent;  America;  and  on  the  High 
Seas. 

8.  Gates,' William  Caster,  110,Eaat  Street, 
Kenmngton  Road;  and  8,  Boundary 
Row,  BUckfriar's  Road. 

9.  Gumey,  John  Henry  Badcock,  Ficarage, 
Cornwall. 

10.  Hilditch,  Richard,  Shrewabory. 

11.  Hallett,  William,  38,  Claxence  Gardens, 
Regent's  Park. 

13.  link,  George,  Liverpool. 

13.  Markinson,  Titus,  Blackburn. 

14.  Moore,  Frederick  Hany,  Stalbridge. 

15.  Nicolaon,  Clement  John,  Worcester. 

16.  Richards,  William  John,  10,  Piebend 
Street,  Camden  Town. 

17.  Robmson,  Philip  Vyoyan,  formerly  Philip 
Vyoyan,  Nansloc,  near  Helston,  Com- 
waH. 

18.  South,  Samuel  Munckley,  Abergaveimr. 

19.  Smith,  Joseph,  Windsor  Terrace,  uty 
Road. 


Bankn^tcff.-— Dividends  Declared. 
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21. 
^3. 


^0.  Sabine,  Henry  Sydenham,  Dagenham; 

.  Cambeiluid  Straet»  Hackney  Road;  and 
Ley  Lane. 

Swann,  John  Wright,  Withycombe ;  Raw- 
leigh;  and  Cheltenham. 

Smith,  William,  Manchester. 

Sidney,  George  Sands,  2,  Warren  Street, 
Camden  Town ;  Granby  Street,  Hsmp- 
stead  Road ;  Southampton  Street,  Mor- 
nington  Ciescent;  Loose;  Maidstone; 
and  Grove  Street. 

24.  Williams,  Benjamin  Priee,  Lnton* 

25.  Wilson,  William  Henry»  33,  Upper  Park 

Street  Islington. 

Added  to  the  lAstpuriUimi  to  Judget^  Order, 

26.  Rose,  George  James,  9,  Hanscomb  Place, 

Qapham. 

27.  Owen,  Henry  Hugh,  Abridge. 

€|afims. 

28.  Tncker,  Charles,  Harpford,  Devon. 

BANKRUPTCY— DIVIDENDS  DECLARED. 
From  Jan,  tnd  to  March  iOth,  both  tncliirivt* 

Lioford,  J.,  T.  and  J.  Weeks,  Ctnterbury,  Cbymists, 

&e.    Dir.  li.  5d. 
Lister,  J.  C,  Wolrsriisappton,  Wine  Merchants  1st 

DiT.  Is.  6d. 
Lloyd,  F.,  Market  Deeping,  Leieester,  Groeer,  &e. 

1st.  div.  5s.,  tnd  dir.  l|d. 
Long,  S.  M.,  North  Lodge  Farm,  Enfield,  Lime 

Bomor.    Snd  dir.  l]d. 
Long,  T.,  3,  Beaufort  Place,  Chelsea,  Coal  Mei^ 

chant.    Final  diT.6|d. 
Looney,  W.,  Whitehaven,  Cooper,  &e«    tnd  div. 

ls.Sd. 
Lucy,  J., Jan.,  Liverpool,  Tailor, &c.    Div.  ls.5d. 
Markby,  F.,  Peterborough,  Common  Brewer.   Div. 

Is.  6d. 
Marria^,   J.,   the   younger,    Monlshsm,   Essex, 

MiUer,  &e.    Div.  ts. 
Marab,  R.,  jon.,  St.  Helens,  Lancaster,  Chymist, 

dEC    tnd.div.6}d. 
Matthews,  D.,  Pendleton,  Victualler.    Div.  Ss.  9d. 
Massey,  J.,  Habergham  Eaves,  Burnley,  Worsted 

Spinner.    Div.  Is. 
Mayhew,  W.,  54,  Crutched  Friars,  and  t,  De  Cres- 

pigny  Place,   Camherwell,  Wine  Merchant. 

Final  div.  |d. 
Middlefaam,  Samuel,   Clifton,    Dewsbory,  York, 

Wine  and  Spiiit  Merchant.    Final  div.  5s. Sd. 
Miles,  £.,  Bridgehouse  Place,  Surrey,  Saddlers' 

Ironmonger,  &c.    Final  div.  6)d. 
MiUer,  W.,  St.  Martin's  Lane,  Wine  Merchant,  and 

Gu  Scotland  Yard,  Diatiller,  and  Battersea, 

Sugar  Manufacturer.    Div.  9^d. 
MiUiogton,  J.,  and  T.  Salter,  Manchester,  CsUco 

Printers. 
Mills,  W.,  Birmingham,  Upholsterer.  Ist  div.  6$,  td. 
Milne,  J.,  High  Cromptoo,  Lancaater.    Div.  Is. 
Holjrneuz,  H.,  4t,  Lombard  Street,  Watch  Maker, 

Ac.    Div.  Is.  3d. 
Moon,  R.,  the  elder,  and  R.  Moon,  the  younger, 

Greenfield,  Lancaster,  Manufacturers,  ftc.  tnd 

div.  4tb  farthing. 
Morton,  T.  M.,  104,  Biahops^ate  Street  Within, 

£atiag*liouse  Keeper.    Div.  lOd. 


Munden,  J.  R.,  Berwick,  near  leovil,  Someiset, 

Flax  Spinner.    Final  div.  4s.  5d. 
Noyea,  R.,  New  Church  Street,  lisson  Grove, 

Painter,  &c.    Div.  ts.  9d. 
Odlin,  C.»  Lincoln,  Draper.    Final  Div.  ts.  9)d. 
Oliver,  J.  Y.,  Cambridge,  Jeweller.    Div.  4s.  td. 
Oliver,  J.  &  J.  York^  Stoney  Stratford,  Bucks 

Coal  Merchsnts,  &c.     Div.  8s. 
Oliver,  J.  &  J.  York,  Stoney  Stratford,  Bucks, 

Bankers.    Div.  5s.  9d. 
Parker,  R.,  Deptford  Row,  Rotherhithe,   Linea 

Draper.    Div.  19s. 
Psttison,    W.,    Woodbsnk,   Cumberlsnd,    Csliso 

Printer.    Div.  5]d. 
Pearsey,  J.,  105,  St.  John  Street,  St  Sepulchre, 

Leather  and  Shoe  Seller.    Div.  ts,  td. 
Pesisal),  C,  Anderton,  Chester,  Boiler  Msker,  &o» 

Div.  4s. 
Pepper,  J.,  Wotton«under-Edge,  Gloster,  Tsilor* 

Div.  lOd. 
Perkins,  W.,  St.  Wollos,Ship  Bunder.  Div.  ls.7d, 
Phillips,  S.,  Brook  Stzeet,  Hanover  Square,  Carpet 

Warehoosemsn.    Div.  ts. 
Pope,  J«snd  J.  Beech,  Msnehester,  Brush  Mskers» 

Div.  8id. 
Porter,  J.,  Nantwich,  Chestsr,  Tailor,  &c.    tnd 

div.  Is.  4|d. 
Potter,    M.,  8t,  New   Bond  Street,  Middlesex, 

Haberdasher.  Div.  83. 
Pow,  J.  B.,  Newcastle-upon-Tyne,  Ship  end  Insur- 

ance  Broker.    Div.  ts. 
Price,  D.  K.  and  D.  Priee,  Pilgrim  Street,  Ludgate 

Hill,  Warehousemen,  &c.    tnd  div.  ts.  6d., 

and  1st  and  tnd  div.  14s.  6d. 
Rabey,  W.,  Redruth,  Cornwall,  Leather  Seller,  &e. 

1st  div.  ts.  8d. ;  tnd  div.  ts.  6d. ;  final  div.  tjd. 
Rateliffe,   G.,    Sheffield,     Fender   Manufacturer. 

Div.  ts.  6d. 
Rogers,  S.,  Dsle  Hsll,   near   Burslem,  Stsfford, 

Esrtbenware  Manufacturer.     1st  div.  5s.  9d.; 

tnd  div.  ts.  5d. 
Rosselli,  P.,  lame  Street,  Merchant.  Final  div.  lOd. 
Salter,  G.,  50,  Davies   Street,  Berkeley  Square, 

Builder.    Ist  Div.  Is.  4d. 
Ssrgent,     G.,    Battle,    Sussex,  Linendraper,  &c. 

Final  div.  Is. 
Sayle,  B.  and  T.  Booth,  Park  Iron  Works,  Sheffield, 

&e.,  Iron  Masters, 6cc.    1st  div.  6s.  8d. 
Soott,  J.,  Brick  Hill  Lane,  Upper  I'hames  Street, 

Merchant.     Div.  Ss.  0)d. 
Soott,  W.,  EsrlsHeaton,  Dewsburv,  York,Blsnket 

MsnnfiKturer.    1st  div.  4s.  td. 
Soott,  D.,  Flint,  Iron,  snd  Coal  Master.  3rd  div.  6)d. 
Senior,  J.,Lnscells  Hall  and  Waterloo,  Kirkheaton, 

York,  Manufacturer.    Ist  div.  3s. 
Sewell,  J  .Charles  Street, Psddington,  Victusller,&c. 

div.  9s. 
Shaw,  W.,  Sufibrd,  Saddler.    Final  div.  5s. 
Shepherd,  W.  (the  younger),  Iron  Acton,  Gloster, 

Miller.    Div.  lis.  4d. 
Shield,  J.,  Wrekendike  Lane,  Sooth  Shields,  Glass 

Msker,  &c.    Div.  Is.  6|d. 
Sidebotham  H.  and  T.  Lewis,  (under  the  separate 

estote  of  T.  Lewia.)    Ist  Div.  9s.  4d. 
Simmons,  J.  snd  J.  Pine,  Bstterses,  Surrey,  Manu« 

facturerof  Prussiate  of  Potash,  &c.  Div.  4s.  5d. 
Slatter,  J.  W.,  Turi  Street,  Oxford,  Bootmsker,  &c. 

Div.  3s.  3d. 
Smith  and  Dowling,  Gloster,  Scriveners.   Div.  lOd. 
Smith,    J.,    Hoxton     Old     Town,  Linendraper. 

Div.  6s. 
Smith,    R.,  Worcester,    Money    Scrivener.     1st 

div.  4s. 
Smith,  W.,  Watford,  Herts,  MiUer.    tnd  div.  3id. 
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Bankn^tey^Dkidendi  Dect(Krtd.^Letter  Bom. 


^udibtM,  W.,  Tbirak,  Yoric,  Lin«a  tnd  W«on«a 

Dnp€r.    Ist  diT.  dt.  8d« 
8o«rti%7»  Peter,  Lirerpool*  Pcoviiioa  DmIst*    tnd 

dir.lOd. 
Bporer,  .1.  F^  St.  JiinM*i  StrMtp  Piocadiirjy  Ttilw. 

Dir.  138. 
ftqvier,   T.   T.»  Exatar,   Braahmaker.    tod  dir. 

is.  1|d. 


Steplieiifloii, 
diT.  2)^ 


G.y    Bevwltjt    Oroow.      FvrtBw 


Styan.  T..  Great  Tow«r  Stratt^  Tea  Bkoleiv 

OIT.  7 


3rd 


.7d. 


Slyiii.  T.  and  W.  Stym,  Great  Tower  StMet,  Tee 

Brokers,    drd  dir.  Mm  ld« 
Styan,  W.,  Great  Tower  Street,  TeeBsokon,    3rd 

dir.Td. 
Sutton y  T.  J,,  SoaifMroagb,  Master  Mariner.  Dir. 

8s.  4d. 
Swanimd  Kellir,  Fleetwood-on-Wyre,  Briekleyera, 

&c.    let  dir.  de«  9d^  (jam  Bep«nite  eatnte  «f  J. 

Swann,  dir.  tOa.) 
Taylor,  G.,  Moreton4n-tWMarsb^  GloVter»  Mer^ 

cer.    let  dir.  &u 
Temple,  J.,  Myrton,  Kingston-upon-HuU^  Coaunon 

Brewer.    Dir.  Ss.  id. 
Thompson,  John,  Blackburn,  Manafecturer.  Dir.  8s. 
TboflApson,  W.»  Mookwearmotttfa  Shore,  DnriiaBa* 

Ship  Builder,  fto.    Dir.  ta.  Id. 
Thompson,  C..  St.  Aadrew'a  Road«  Hoisesoager 

Lane,  Builder.    Dir.  Is.  7)d. 
Thompson,  T.  H«,  Lirecpod,  Meiehaat*     Dir. 

ls.8d. 
Thomiley,  B.,Broadhottom,  Grocer,  ftc  Dir.Ss.  6d. 
Towoley,  C.  J.,  Lirecpool,  Sharehroker,  he.    Sad 

dir.  Is.  2d. 
Townsend,  W.  D.,  6,  Little  Russell  Street,  Coreat 

Garden,    lat  dir.  6s.  8d. 
Tuner,  W.  M.  and  T.  B.  Turner,  Blaekbome,  Cot* 

ton  Spinners,  Ste,    Dir.  8s* 
Vincent,  J.,  Edmonton,  Middleaez,  Scboohnaster, 

&c    Dir.9d. 
Wacey,  J^  Beech  Street,    Barbteaa,   Bookseller. 

Sod  dir.  3e.  9d. 
Walker,  T.,  Poulton*in»the<Fylde,l4ineastor,  Gro* 

eer,&c.    1st  dir.  Is. 
Walsh,   H.,    Reading,   Watehaeker,   Aco.     DiT. 

Is.  10]d. 
Wsrburton,  J.,  Lirerpool,  Tailor.    Dir.  lOd. 
Ward,  J,,  Derizea,  House  Decorator.    Dir.  3s. 
Ward,  S.  P.,  Lirerpool,  Brewer.    Snd  dir.  Id. 
Ward,  W.,  Blackfriar's  Road,    Surrey,  Dr« 

Sod  dir.  Ss.  5d. 
Warren,  R.,  Lirerpool,  Druggist.    Snd  dir.  4d. 
WatsoDy  R.,  York,  Silk  Mercer.  Further  dir.  U.  6d, 
Watson,  G.  H.,  late  of  176,  Aldeiagate  Street.  Sod 

dir.  9id. 
Webb,  A.,  Lirerpool,  Carpet  Seller.    Dir.  rid. 
Weisniill,  C.  H.,  Conduit  Street,  Regent  Street 

Tailor.    Snd  dir.  6d. 
Whidbornoy  T.  J.,  Lirerpool,  Chemiaty  &e.    Dir . 

4s.  Id. 
Whitfield,  J.»  Todey  Street,  Grocec    Dir.  la.  6dc 
Widoall,  G.  F.,  £dgeware  Road,  Stationer*    1st 

dir.  98. 
Winisms,  J.  B.,  Bristol,  Ironmonger.    Dir.  Is.  6d. 
Willock,  M.,  Huddersfield,  Merchant.    Dir.  4s» 
Winning,  G.,  34,  Doror  Street,  Piccadittj*     1st 

Dir.2s.4d. 
Wilson,  T.  W.,  Bamalej,  York,  Linen  Mamfso- 

turer,  ficc.    Snd  dir.  3d. 
Wood,  U.,  186,  Fleet  Stieet,  Bookseller,  dto.    Dir. 

3s.  6d. 
Wood,  J.    Dir.  Id. 

Wood,  J.,  Beaarale,  Notts,  Miller,  &c.    Dir.  Ss. 
Woodward.  R.,  Lirerpool,  Merchant.  3rd  dir.  8|d. 
Yeatman,  H.,  Lechlade,  Gkster.    Snd  diy.  4s. 


draper, 


THS  EDJTOR'S  LEimt  BOX. 


Ws  noticed  last  week  diat  a  knee,  sceordii^ 
to  tlie  wage  o£lliepTofeMioii,miiil  pay  aiiNilior 
the  aomtigpitft  aa  aleaae.  AtflmajMiBtoit  o(m» 
cvnkif  wiili  «a  aa  to  tbe  fitet  of  Hio  uaage, 
refisn  to  &e  ease  oiJemd»gs  t.  iV^or,  8  Gar. 
&  P.  61,  which  18  aoppoaed  to  decide  thai  the 

oae  knot  liable  tethocoanteqHiC.  That 
Lord  Dmnum  said,  "Aeoordbig  to  my 
opuuon  of  the  conatnictioa  of  Ihia  ayecitat, 
the  plaintiffs  are  not  entitled  to  diaigB  the 
defendant  with  the  counterpart." 

Thia  waa  a  deciabn  aft  Niai  Pktea,  taaaoDf  sn 
the  construction  of  the  particnlar  agieemeot. 
The  naage  we  contend  te  applies  to  cases 
where  there  ia  no  agreaaMnt.  Whantfaotana 
are  reduced  into  writing,  a  prudent  afttonej 
would  of  course  provide  eacpreaaly  for  the  kasi 
and  eomUerpart,  and  not  leave  the  latter  to 
be  included  or  excluded  by  inference. 


We  are  not  aware  of  any  treatiBe  better  than 
the  one  mentioned  by  J.  6.  on  Eccksaitical 
Law.  He  should  foOow  it  with  tbo  Reports  of 
caaea  decided. 

The  letters  of  "A.  B.»'  and  ''R."  ahall  be 
inserted  at  the  ficat  opportuaofty. 

Is  conaequenoe  of  tibe  preaanre  of  lensporarf 
matter,  some  Reviews  of  New  Booka  are  de> 
fenred : — amongat  othera  a  uaoful  coDsetien  of 
mortgage  precedents,  by  Mr.  RoOn  Boum. 

The  clause  relating  to  the  ChrigofPmd 
Unioiu  pracliaing  at  aeaaiona,  (not  being  at^ 
tomeys),  has  not  yet  made  ita  appearanee. 

The  anbjeet  of  the  RmmMl^HeCtmrHynSi 
eooi^  we  underatand,  be  reanmed. 

The  Lunacy  order  for  enforcing  the  passiaf 
of  the  accounta  of  oammitteea  aad  loceiven, 
the  payment  of  balancea,  and  renewing  auretKi , 
shall  be  given  in  our  next  number. 

The  attention  of  our  readers  will,  no  doubt, 
be  attracted  to  the  report  of  tiie  judgment  ia 
Whitworth  v.  Gfot^otii,  which  we  have  beea 
enabled  to  give  very  fully  in  the  pnaeni  nam* 
ber.— See  p.  SIS,  ante. 

The  complaint  of  ''Givia^  r^gardmg  un- 
qualified practitioners,  ahaitt  be  i 
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^  Qvod  jnagis  ad  nos 
Pertinet,  et  nescire  malum  ««tp 


HOAAT* 


THE  PRESENT  STATE  OF  THE 
BENCH  AND  THE  BAR* 

The  recent  legal  changes  have  called 
forth  a  good  deal  of  comment  on  the  pre- 
sent mode  of  selecting  the  law  officers  of 
the  croirn,  and  the  judges,  both  chief  and 
vuisnif  of  the  Common  Law  Coarts.  It 
nasy  we  conceive,  been  held  to  be  a  rule, 
that  for  thepuUn^  judgeships  persons  dis- 
tinguished as  eminent  lawyers  should  be 
selected,  as  well  from  the  onter  as  the 
inner  bar.  The  class  of  persons  from 
which  they  are  selected  is  known  and  re- 
cognized in  the  profession^  and  it  has  been 
almost  always  been  respected  by  the  Prime 
JViinister  and  Chancellor  of  the  day.  Here 
and  there  very  eminent  parliamentary 
abilities,  overpowering  ministerial  ODmneC' 
tion,  or  strong  persooAl  feeltng*  have  led 
to  an  appointment  of  a  person  who  has 
not  received  this  conventional  stamp ;  but 
this  smrt  of  appomtmaat  has  been  rare,  and 
the  departure  has  never  been  of  a  very 
groas  kind,— some  practice,  some  standing, 
and  some  ability,  being  indispensable.  We 
also  coBoeive  it  to  be  the  well-settled 
undarstanding,  that  on  the  vacancy  of  a 
puisni  judgeship,  the  Attorney  or  Solicitor- 
General  may  claim  it,  if  he  choose  to 
accept  it,  wluch  has  not  been  usually  the 


Thus  fiff  as  to  the  puiMni  judgeships. 
Widi  respect  to  the  chief-ships,  it  is  un- 
doubtedly a  fiict,  that  they  are  usually 
chosen  from  the  Attorney  and  Solicitor- 
General  of  the  day.  Thus  the  present 
Chief  Justices  and  Chief  Baron  have  all 
been  eithor  Attorney  or  Solicitor-General. 

Vol.  XXVII.--N0. 842. 


On  the  other  hand,  some  of  their,  imme- 
diate predecessors  had  not  filled  either  of 
these  offices.  Lord  Tenterden,  Chief  Jus- 
tice of  the  King's  Bench,  Lord  Wynford, 
Cluef  Justice  of  the  Common  Pl^s,  and 
Sir  William  Alexander,  Chief  Baron  of  the 
Exchequer,  had  never  been  either  Attor- 
ney or  Solicitor-General ;  and  of  course  it 
follows,  that  at  all  the  diffi&rent  periods 
at  which  these  eminent  persons  were  pro- 
moted, the  Attorney  and  Solicitor-General 
of  the  day  were  passed  over.  We  do  not 
thin^  therefore,  that  it  can  justly  be  said 
that  on  a  vacancy  in  this  office  taking 
place,  the  Attorney-General  of  the  day 
can  claim  it  as  a  right. 

If  this  were  so,  it  would,  we  think,  be  a 
rule  calcuUted  to  work  great  injury  to  the 
public.  The  law  officers  of  the  crown  are 
ordinarily  selected  from  the  most  eminent 
members  of  the  bar ;  but  it  were  too  much 
to  say,  that  because  a  gentleman  was 
appointed  Attorney  or  Solicitor-General, 
he  must  necessarily  reach  the  chtefship  of 
one  of  the  Common  Law  Courts  :  indeed 
the  practice  is  certainly  not  so ;  for  while 
we  have  shown  that  m  very  recent  in- 
stances there  have  been  chieis  of  all  the 
courts  who  have  not  been  either  Attorney 
or  Solicitor-General,  there  is  at  least  one 
ptiisn^  judge  on  thebenchwho  wasSolicitor- 
GeneraL  We  conceive,  therefore,  it  is 
quite  consistent  with  usage  and  profes- 
sional etiquette,  to  make  an  appointment 
from  the  bench,  or  even  not  from  the 
bench,  to  the  chiefship  of  any  Common 
Law  Court. 

The  choice  on  a  late  occasion  is  said  to 
have  been  a  circumscribed  one,  and  cer- 
tainly the  present  Solicitor-General  and 
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Mr.  Fitzroy  Kelly  were  the  only  persons 
named  who  carried  with  them  any  profes- 
sional support.  Both  of  tliese  gentlemen 
come  fairly  within  the  class  from  which 
such  appointments  are  most  usually  and 
most  properly  made.  They  have  both 
long  had,  and  are  likely  to  retain,  large 
practice  as  leaders  at  the  bar ;  they  have 
both  risked  the  chances  of  a  contested 
election ;  they  have  both  acted  in  parlia- 
ment with  great  reputation.  The  appoint- 
ment of  either  of  them  is,  therefore,  justi- 
fied :  and  this  is  all  that  the  public  or  the 
profession  has  a  right  to  expect.  It  has 
not  unfrequently  happened,  that  a  man  of 
the  greatest  eminence  at  the  bar  has  not 
fulfilled  expectation  either  as  a  law  officer 
or  on  the  bench ;  and  it  has  occasionally 
chanced  that  a  man  unknown  to  the  public 
has  succeeded  in  both  capacities.  But 
this,  we  conceive,  is  no  reason  for  seeking 
law  officers  from  the  illustrious  unknown. 

Further,  while  on  this  subject  we  may 
observe,  that  it  has  been  considered  as  a 
reproach  to  the  present  equity  bar,  that 
the  vacancy  on  the  recent  occasion  was 
not  filled  up  from  its  ranks  -,  it  must  be 
remembered,  however,  that  the  establish- 
ment of  the  two  Vice-Chancellor' s'Courts, 
and  a  series  of  early  deaths  or  retirements, 
have  swept  away  almost  the  whole  front 
rank  from  the  Equity  Courts.  Who  can 
doubt,  that  if  Mr.  Jacob,  or  Mr.  Pember- 
ton,  not  to  mention  others,  had  remained 
at  the  bar,  or  Sir  K.  Bruce  or  Sir  J.  Wigram 
had  not  been  on  the  bench,  it  would  have 
-l>een  from  them  that  some  of  these  or  of  fu- 
^ture  appointments  would  be  made  ? 


examination  of  the  map  of  England  having 
diocesan  divisions  will  show  the  catliedral 
towns  of  Carlisle,  Lichfield,  Bangor,  Peter- 
borough, St  David's,  Winchester,  Ro- 
chester, and  Chichester,  planted  at  the 
extreme  edges  of  spacious  dioceses,  firom 
which  some  parts  are  distant  sixty, 
seventy,  and  eighty  miles.  The  towns  of 
Durham,  York,  (in  reference  to  its  consis- 
tory jurisdiction,)  Ripon,  Manchester, 
Chester,  Ely,  Worcester,  Exeter,  and 
Canterbury,  are  very  nearly  as  remotely 
and  inconveniently  placed.  Norwidi, 
Hereford,  and  Wells,  are  something  better, 
whilst  Lincoln,  LlandaflT,  and  Oxford,  alone 
appear  in  anything  like  a  central  positioo ; 
and  of  these  dioceses  there  are  parts  as 
remote  in  a  direct  line  as  thirty,  forty,  and 
fifty  miles  from  the  Registxr  of  Wilk,  and 
which  can  only  be  reached  m  that  distance 
by  cross-country  roads."  And  yet  these 
convenient  courts  are  to  be  continued  as 
they  are. 

Let  us  next  take  Mr.  Gem's  descriptioD 
of  the  proctors. 


THE     ECCLESIASTICAL    COURTS 
.   .,        BILL  IN  COMMITTEE. 

This  bill  was  read^  second  time  on 
Monday  last,  and  the  next  stage,  which 
ought  to  be  the  most  important,  is  the 
committee.  The  measure  has  called  forth 
an  able  pamphlet  from  Mr.  Gem,*  of  which 
we  propose  to  give  a  short  account.  The 
present  bill,  as  our  readers  are  aware,  pre- 
serves the  diocesan  courts.  Let  us  see 
what  the  writer  says  as  to  their  situations. 
'*  These,"  he  says,  <<  would  alone  be  a  suf- 
ficient objection  to  them,  placed  as  they 
are  without  the  slightest  reference  to  con- 
venience of  distribution  or  access.     An 


*  Considerations  on  Ecclesiastical  Courts' 
Reform  in  reference  to  the  government  bill 
now  before  the  House  of  Commons.  By 
Harvey  Gem.     1844.  ' 


The  proctors  do  not  constitote  an  open 
profession,  but  are  officers  standing  betmn 
the  attorney,  who  is,  and  always  will,  and  must 
be  the  general  legal  adviser  and  agent  of  the 
client, — and  the  court.  They  are  middlemoi, 
like  the  privileged  solicitors  called  clerks  in 
court,  in  Chancery,  and  like  officers  of  a  similar 
character  once  existing  in  the  other  courts  of 
judicature,  but  now  done  away  widi  in  all,  ex- 
cept in  the  ecclesiastical  courts.  It  is  self- 
evident,  without  any  particular  examination, 
that  an  exclusive  property,  such  as  these  per- 
sons enjoy,— the  double  toll  that  is  levied 
through  tnem  at  the  door  of  the  ecdesiasCical 
courts,  must  necessarily  produce  an  increase  of 
expense  to  the  estate  of  every  person  who  £es 
possessed  of  personal  property.'* 

With  respect  to  the  abolition  of  the 
diocesan  courts,  there  is  a  stronger  con- 
currence and  bulk  of  testimony  than  is  to 
be  found  for  any  other  reform  that  we  know 
of.  The  Ecclesiastical  Commissioners  and 
Real  Property  Commissioners,  Committees 
of  the  House  of  Lords  and  House  of  Com- 
mons, and  a  large  number  of  witnesses,  all 
concur  in  this ;  and  lastly,  there  is  the  po- 
sitive adhesion  to  this  abolition  of  Sir  Ro- 
bert Peel's  government  in  the  bill  of  last 
year.  **  Dr.  Nicholl's  bill,"  says  Mr. 
Gem ,  **  proposed  to  establish  one  central 
tribunal  in  London  for  the  contentious 
jurisdiction  heretofore  eiiercised  by  the 
bishop  in  matrimonial  and  testamentary 
cases,  and  one  central  registry  for  wills 
and  administrations,  with  the  exception  of 
retaining  the  ^diocesan  registries  tor  wills 
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under  800/.  as  branch  registries  of  the 
Liondon  jurisdiction.'* 

Tlie  retention  of  these  courts  is  not  de- 
sired by  any  uninterested  person,  but  is  de- 
fended by  the  Lord  Chancellor  on  the 
ground  that  "  the  House  of  Commons 
would  not  consent  to  their  suppression." 
(p.  16.) 

We  shall  return  to  this  subject  in  our 
next  number. 


EXAMINATION   PREVIOUS 
CALL  TO  THE  BAR. 


TO 


We  have  now  for  many  years  contended 
that  there  should  be  an  examination  of 
students-at-law  previous  to  a  call  to  the 
bar.  Our  readers  are  perhaps  aware  that  this 
has  been  for  some  time  established  at  the 
Inner  Temple,  and  we  sincerely  trust,  for 
the  sake  of  the  profession,  that  their  ex- 
ample may  be  followed  by  the  other  inns  of 
court.  We  understand  that  the  examiners 
have  been  recently  increased.  They  are 
at  present  :— 

J.  L.  Adolphus,  Esq., 

Edward  Bullock,  Esq., 

Robert  Ingham,  Esq., 

Henry  Davison,  Esq., 

Gerard  Lydekker,  Esq. ; 
of  the  Common  Law  bar ;  and 

William  H.  Harrison,  Esq.^ 

T.  H.  Haddan,  Esq. ; 
of  the  Chancery  bar. 

This  step  is  highly  creditable  to  the 
benchers  of  the  Inner  Temple. 


NOTICES  OF  NEW  WORKS. 

Private  Wrongs^  and  their  Remedies ; 
being  the  Third  Book  of  Blackstone's 
Commentaries :  incorporating  the  altera* 
tions  down  to  the  Present  Time,  Second 
Edition,  revised  and  enlarged.  By  James 
Stewart,  of  Lincoln^s  Inn,  Esq.,  Bar- 
rister at  Law.     Spettigue.  1844. 

We  noticed  the  first  edition  of  this  vo- 
lume of  Mr.  Stewart*8  Blackstone  when  it 
appeared,  (see  20  Legal  Observer  461,) 
and  we  are  happy  to  find  that  our  antici- 
pations of  its  success  have  been  fully 
realised.  This  edition  has  taken  its  place 
among  the  standard  works  of  the  profession. 

According  to  our  usual  custom,  we  shall 
give  the  preface  to  thb  edition,  which  will 
show  the  additions  which  have  been  made. 

**  The  editor  has  very  readily  attended  to  the 
speedy  call  for  a  second  edition  of  the  present 
volume,  as  it  would  seem  to  show  that  the  plan 


of  editing  it  has  met  the  approbation  of  the 
profession.  He  is  confirmed  by  it  in  his 
opinion  that  the  more  useful  mode  of  conve^ng 
the  alterations  in  the  law  to  the  reader,  since 
the  original  work  was  published,  is  to  incorpo- 
rate them  into  the  text,  rather  than  to  append 
them  by  note ;  bat  he  could  not  be  the  first  to 
offer  an  edition  of  the  whole  work  to  the 
profession  on  this  plan,  without  great  difii- 
dence-  No  one,  indeed,  acquainted  with  the 
recent  changes  in  the  law,  can  peruse  this  vo- 
lume, without  perceivinj^  that  they  render  it  in 
many  of  its  parts  almost  useless  in  its  original 
state ;  and  the  alterations  in  the  law,  even  in 
the  last  three  years,  have  been  so  considerable  as 
materially  to  affect  manv  chapters.  The  recent 
acts  of  parliament,  ana  the  orders  and  rules 
founded  on  them,  and  the  chanffes  effected  by 
both  as  to  the  courts  of  law  and  equity,  and  as 
to  process  and  pleading,  (the  chapters  relating 
to  which  subjects  are  the  most  important  in 
this  volume,)  have  rendered  the  original  telct 
almost  a  dead  letter;  and  these,  as  it  appears  to 
the  Editor,  can  only  be  giyen  with  effect  by 
being  incorporated  with  the  text. 

''  The  editor  has,  in  the  present  edition,  re- 
vised and  enlarged  his  former  labours  :  and  he 
has  not  only  added  the  alterations  by  statute  and 
decision  since  its  publication  down  to  the  pre- 
sent time ;  but  the  authorities  of  the  orif^nal 
text  of  Blackstone  have  been  carefully  examined, 
and  he  believes  they  will  how  be  tound  to  be 
correct. 

*'  In  the  present  edition  of  this  volume  the 
editor  has  thought  it  consistent  with  his  plan 
to  ^ive  a  short  account  of  the  summary  or 
eqmtable  jurisdiction  of  the  courts  of  common 
law,  and  considerably  to  enlarge  the  concluding 
chapter  on  equity.  The  summary  jurisdiction 
of  courts  of  common  law  has  been  considerably 
increased ;  and  the  principles  and  subjects  of 
the  jurisdiction  of  the  Court  of  Chancery  have 
been  materially  altered  and  extended  since  the 
period  at  which  the  commentaries  were  com- 
pleted., and  the  editor  has  endeavoured  to  pre- 
sent these  alterations  in  a  short,  but  compre- 
hensive view,  to  the  reader.  In  this  edition, 
therefore,  three  new  chapters  are  added — 
Chapter  XIX.,  *  On  the  Summary  or  Equitable 
Jurisdiction  of  the  Courts  of  Common  Law ;' 
and  the  last  chapter  '  Of  Proceedings  in  the 
Courts  of  Equity,'  has  been  expanded  into 
three— Chapter  XXVIII.,  *  Of  the  General  na- 
ture of  Equity;'  Chapter  XXIX.,  'Of  the 
Matters  Cognizable  by  Courts  of  Equity ;'  and 
Chapter  XXX.,  *  Of  Proceedings  in  the  Courts 
of  Equity.'  In  all  other  respects  the  same  plan 
has  been  pursued  as  in  the  former  edition;  the 
whole  of  the  original  text  and  arrangement 
being  preserved,  and  a  reference  in  the  side 
margin  being  made  to  the  original  paging  of 
Blackstone ; '  by  attending  to  whien  it  may 
easily  be  seen  wnat  alterations  or  additions  have 
been  made ;  and  this,  perhaps,  may  be  found  a 
use^  practice  for  the  student. 

The  editor,  therefore,  in  eonclusion,  trusts 
that  this  edition  will  not  be  found  less  useful 
than  the  last ;  and  he  can  assure  the  reader  - 
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that  the  bare  statement  of  all  the  changta  in 
the  lair  has  reqmred  all  the  care  and  attention 
in  his  power.'' 

The  plan  of  incorporating  the  alterations 
inlo  the  text  of  Blackstone,  appears  now 
to  hare  obtained  a  ftst  hold  of  the  fkvwxr 
of  the  profession.  We  niaj  close  this 
notice  by  giving  one  or  two  extracts  from 
one  of  the  new  chapters  '*  Of  the  matters 
cognisable  by  courts  of  equity,*'  which  ap- 
pear to  US  to  be  interesting. 

Mr.  Stewart  thus  briefly  notices  the  pre- 
sent officers  of  the  Court  of  Chancery : — 

''^  It  is  to  be  borne  in  mind,  that  there  is  one 
great  distinction  between  courts  of  common  law 
andequity,  via.  that  recourseis  only  had  to  courts 
of  law  in  the  event  of  actual  litig^on ;  but  that 
the  Court  of  Chancery  is  constantly  emplojred 
in  administering  property,  as  well  as  in  decid- 
ing on  conflicting  rights  to  it;  and  that  suits 
are  instituted  forlioth  purposes.    Its  jurisdic- 
tion over  infants,  lunatics,  and  charities,  draws 
within  its  power  a  very  large  proportion  of  the 
whole  property  of  the  country,  ooth  real  and 
personal;  to  Which  is  to  be  added  the  property 
mvolved  in  its  suits  of  a  i>urely  litigatoiy  cha- 
racter ;  and  all  this  it  administers  accordW  to 
certain  settled  rules,  with  a  due  regard  bo£  to 
ezistinff  interests,  and  to  all  persons  entitled  in 
remainder  or  reversion.    Its  machinery  for  this 
pariMMe  has  also  brought  to  it  the  property  be- 
longing to  various  public  and  other  bodies, 
who  have  found  that  on  the  whole  its  adminis- 
trative powers  may  be  safely  and  advantage- 
ously employed.    It  is  necessary,  therefore,  to 
noention  some  of  its  officers,  by  means  of  whom 
its  judges  are  enabled  to  control  and  manage 
the  enormous  amount  of  property  thus  entrusted 
to  its  charge^  and  it  is  to  be  olis^Ted  that  this 
machinery  is  put  into  motion  in  the  discharge 
both  of  its  Utigatory  and  administrative  func- 
tions.   Besides  the  five  judges  of  the  Court  of 
Chancery,  who  have  alrea<fy  been  mentioned, 
there  are  now  eleven  masters  in  chancery,  ex- 
clusive of  the  master  of  the  rolls,  who  is  the 
chief  of  them ;  all  of  whom,  so  late  as  the  reign 
of  Queen  Elizabeth,  were  commonly  doctors  of 
civil  law.     It  is  their  duty  to  execute  the  orders 
of  aU  the  Ave  judges  of  the  Court  of  Chancery ; 
and,  by  reports  in  writing,  to  certify  in  what 
manner  thev  have  executed  such  orders.  These 
references  nave  almost  as  many  heads  as  the 
matters  subject  to  the  jurisdiction  of  the  court. 
Among  many  other  thmffs  they  are  to  take  the 
accounts  of  executors,  a&iinistrators,  trustees, 
and  ^[uardians,  and  between  parties  of  every 
description;  to  incjuire  into  and  decide  upon 
the  claims  of  creditors  and  legatees,  and  next 
ci  kin ;  to  appoint  receivers  otpersonal  estate, 
and  of  the  rents  of  real  estate,  fix  Uieir  salaries, 
and  examine  their  accounts;  to  sell  estates, 
and  to  approve  of  the  investment  of  trust 


and  estates  of  in&nts,  and  to  attaw  psoper  soBa 
for  their  maintenance  and  ednratifln  Until 
very  recently  they  had  to  tax  the  ooata  of  so- 
licitors, and  to  appcHut  committees  of  the  per- 
sons and  estates  of  lunatics,  andtoexamsne  the 
accounts  of  such  committees ;  but  by  atafenla 
5  &  6  Vict.  c.  103,  the  taxmg  of  coats  ia  to  be 
conducted  by  six  new  officers,  who  are  called 
'  taxing  mastera ;'  and  by  statute  5  &  6  Vict, 
c  84,  two  commissioners  in  Innacy  axe  ap- 
pointed (who  have  superseded  the  cnmmia- 
sioners  formerly  appointed;)  and  by  a.  3,  power 
is  given  to  the  Lora  Chancellor  to  direct  that 
these  commissioners  shall  peifoim  tiie  duties 
in  lunacv,  usually  r^rred  to  ftfoslcra  in  Chan- 
cery. But  although  these  matters  are  taken 
awa^  from  the  masters,  the  duties  which  thej 
continue  to  discbaige,  both  judicial  and  admi- 
nistrative, are  highly  onerous  and  important. 

''The  Accountant-general  is  compaiativdya 
modem  officer,  having  been  cpeated  1^  slaluls 
12  Geo.  1,  c.  32.  Hia  duty  is  to  perfonn  aO 
matters  rdating  to  the  dehvcay  of  the  suitor^ 
money  and  eflfects  into  the  Bank  of  Rnghmt 
and  taking  them  out  of  the  bank ;  and  the 
keeiNng  the  accounts  with  the  bank,  and  all 
other  matters  relating  thereto.  Tlie  Account* 
ant-general  does  not  recove  anv  money  or 
effects  of  the  suitora  of  the  court,  oat  €bef  an 
placed  in  the  bank  in  his  name;  and  he  keeps 
an  account  with  the  bank,  accordLag  to  the 
several  causes  and  accounts  to  which  such 
money  and  effects  severally  belong.  This 
office  has  been  regulated  by  several  recent 
statutes. 

"  The  examiners  receive  all  intemgatories 
for  the  examination  and  irrswi  pibmiIbsIihb  of 
witnesses,  and  prepare  the  depoaitkma  of  sach 
witnesses  in  wnting.  Besides  theae^  there  is  a 
numerous  stafiTof  registrars,  on  whom  devolres 
the  arduous  task  of  ffinwin|^  out  the  decrees  snd 
ordera,  when  made  by  the  judges.  And  a  new 
set  of  officers  have  recenUy  been  i^ipomted, 
called,  '  clerks  of  records  and  writs,'  who  now 
transact  the  duties  until  lately  perfonned  by 
six  clerks,  and  sworn  clerks,  who  are  abdhshed, 
and  have  compensation." 

He  thus  states  the  distinction  between 
the  administration  of  coninKNi  law  and 
equity : — 

"The  greai  distinction  between  the  adminis- 
tration of  common  law  and  equity  is,  that  al- 
though both  courts  have  prescribed  forms  of 
proceeding,  yet  the  latter  are  more  flexible  than 
the  former,  and  may  be  suited  to  the  peculiar 
circumstances  of  each  case.  Courts  ofequi^ 
may  adjust  their  decrees  so  as  to  suit  most,  if 
not  all,  of  the  various  exigencies  of  the  parties. 
There  are  many  cases  in  which  a  simple  judg- 
ment for  either  par^  witiiout  qindifications,  or 
conditions,  or  pecunar  arrangemcnta,  will  not 
do  entire  i ustice  esr  tmo  et  homo  to  either  party. 
Some  modifications  of  the  rights  of  both  paities 


money  in  tne  purchase  of  estates  :  and  for  this  I  may  be  required ;  some  restraints  on  one  side 
purpose  to  inquire  into  their  value,  to  investi-  or  the  other,  or  perhaps  on  both  sides ;  some 
gate  the  titie  as  to  them,  and  settie  the  con-|  adjustment,  involving  reciprocal  obligations  or 
veyances ;  to  appoint  guardians  of  the  persons  duties ;  some  compensatory,  or  prdimintfy,  or 
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proooMDiifpif  to  nZy  conttol*  or 
eqoaliae  nghta;  tome  qnalifications  or  con- 
ditioiu^  present  or  fnture,  ttrnponffy  or  perm** 
nent^  to  be  annexed  to  the  exercise  of  rights, 
or  the  redres*  of  injuries.  In  s^  these  cases 
courts  of  common  law  cannot  gire  the  desired 
relief.  They  have  no  forms  of  remedy  adapted 
to  the  objects.  They  can  entertain  suits  only 
in  a  prescribed  form,  and  they  can  give  a  ge- 
neral judgment  only  in  the  nrescribed  form : 
whereas  one  of  the  most  striking  and  distinc* 
live  features  of  courts  of  equity  is,  that  they 
can  adapt  their  decrees  to  all  the  varieties  of 
drcomstancea  which  may  arise,  and  adjust 
them  to  all  the  peculiar  ri|^ts  of  idl  the  parties ; 
iHiile  courts  oi  common  law  are  bound  down 
to  a  fixed  and  invariable  form  of  judgment^  in 
l[eneral  terms  altogether  absolute  for  the  pltdn- 
tiff  or  for  the  defendant 

**  Having  made  these  few  general  observa- 
tioBs,  we  shall  now  endeavour  to  point  out  the 
particalar  sul^ecta  whidi  are  embraced  b^  the 
jurisdiction  fA  csmts  of  equity ;  and  this  juris- 
diction  has  been  frtquently  mvided  into  three 
general  heads.  I.  The  concurrent  jurisdiction 
with  courts  of  law:  II.  The  exclusive  jurisdic- 
tion :  and  III.  The  auxiliary  Jurisdiction. 

''But  it  appears  to  me  tnat  this  division, 
iMhough  it  has  been  followed  by  several  ele- 
mentary writen,  is  not  whoUy  satisfactory. 
Many  of  diose  branches  of  juriedictian  which 
are  usually  placed  under  the  head  of  the  concur* 
rent  juzisdiction,  fall  for  practical  purposes 
under  the  second  head,  or  the  exclusive  juris- 
diction, from  the  mode  in  which  they  are  dealt 
with  by  a  court  of  equity.  It  is  true,  that  a 
court  of  common  law  has  jurisdiction  in  mat- 
ten  of  account ;  but  the  complete  mode  which 
a  court  of  eauity  adopts  of  dealing  with  the 
interests  of  all  parties  is  exclusively  equitable. 
A  court  of  law  can  entertain  a  ijnestion  of  f raud» 
but  it  cannot  issue  a  writ  of  injunction  to  re- 
strain parties  from  committing  it,  neither  can 
it  interfere  before  any  wrong  is  committed,  and 
appoint  a  reonver  who  shall  represent  all 
parties.  A  court  of  equity  has  not  only  a  more 
complete  machinery  tor  dealing  with  and  ad- 
justing the  rights  Of  all  parties  to  property,  but 
it  can  interfere  efibctuallv  and  instantly  to  pre- 
vent the  commission  of  fraud  or  wrong ;  it  can 
secure  the  subject-matter  of  litigation  and  hand 
it  over  in  substance  to  the  party  who  shall 
eventually  be  entitled  to  it.  It  can  set  aside  a 
fraudulent  instrument,  or  enforce  the  con  v^ance 
of  an  -  estate :  it  can  clothe  parties  equitably 
entitled  with  their  legal  riahts.  And  it  is 
these  important  powers  which,  in  spite  of  the 
creat  delays  and  large  fees  which  must  be  borne 
by  the  suitor,  have  rendered  the  Court  of 
Chancery  the  great  tribunal  for  deciding  ooi 
and  adjusting  the  rights  of  property  in  this 
country. 

**  For  these  purposes,  in  a  very  large  class  of 
cases,  the  jurisdiction  of  the  Court  of  Chancery, 
although  technically  concurrent  with  that  o/^a 
court  of  law,  is  practically  exclusive.  On  the 
other  hand,  its  technically  exclusive  jurisdiction 
scarcely  exists  at  all,  except  in  the  giving  effect 


to  die  second  use  (already  alluded  to)  which 
has  been  sufficiently  shown  in  that  portion  of 
this  volume  which  treats  of  remedies  in  the 
courts  of  common  kw.  And  it  is  to  be  ob- 
served, that  a  court  of  law  has  from  time  to 
time  obtained  juiiadictbn  over  matters  tha( 
were  at  one  poiod  exchiaively  of  equitable 
jurisdiction;  while  a  court  of  equity,  on  the 
other  hand,  is  constantly  enkiging  its  bonnda* 
ries»  from  being  able,  by  the  exercise  of  its 
ordinary  powers,  to  do  substantial  and  conn 
plete  justice  to  all  parties  concerned.  And 
although  a  court  of  law  takes  upon  itself  to  do» 
by  new  forms  of  |dcading  or  otherwise,  that 
which  they  have  never  bclore  done,  this  does 
not  destroy  the  ancient  jmisdiction  of  a  court 
of  equity. 

"  Wliere  a  simple  issue  is  to  be  tried  on  any 
matter,  whether  of  tort  or  contract,  the  more 
effective  remedy  is  usually  in  a  court  of  law  t 
but  where  many  questions  are  involved,  and 
more  interests  than  one  are  to  be  provided  for, 
or  where  an  immediate  interposition  is  required 
for  the  purposes  of  justice,  a  court  of  equity  ic 
the  fitter  tribunal.  And  it  is  to  be  observed* 
that  any  one  suit  in  equi^  may  bring  into 
action  all  the  powers  of  the  court^rovided 
they  all  relate  to  the  same  matter.  Thus  it  ia 
the  daily  practice  of  the  court  in  the  same  suit 
to  grant  an  account,  to  set  aside  a  deed,  to 
decree  specific  performance  of  a  contract,  to 
grant  an  injunction,  or  a  receiver,  for  some 
purpose  connected  with  the  suit,  and  varioua 
other  matters;  thus  employing  its  various 
powers  for  the  relief  of  tne  parties,  and  en^ 
deavouring  to  give  complete  justice." 
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This  bill  was  brought  in  by  Lord  Camp 
bell,  on  the  18th  inst.,  ''  to  authorise,  in 
certain  cases,  the  service  of  process  issuing 
out  of  her  Majesty's  Courts  of  Common 
Law  at  Westminster  on  persons  resident 
out  of  the  jurisdiction  of  the  said  courts." 
We  adverted  last  month  *  to  the  necessity 
of  a  measure  of  this  kind,  enabling  credi«> 
tors  in  this  country  to  sue  their  debtors 
abroad,  and  to  relieve  the  profession  of  the 
responsibility  of  continuing  from  time  to 
time  the  process  for  barring  the  Statute  of 
Limitations*  We  conceive  that  the  Bill 
must  be  generally  approved  by  the  profes* 
sion  ;  it  has  been  prepared  with  great  skill 
and  care,  and  whilst  the  clauses  effec* 
tually  carry  out  the  object  of  the  bill,  it 
provides  duly  for  the  defendant's  protec- 
tion. 

We  shall  proceed  to  put  our  readers  in 
possession  of  tlie  substance  of  the  several 


^  See  p.  387»  ante. 
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clauses,  with  explanatory  observations  of 
their  operation  and  effect. 

By  the  Ist  clause^  power  is  given  to  the 
courts  of  common  law  at  Westminster,  or  any 
judge  of  such  courts,  to  allow  the  service  of  a 
writ  of  summons  upon  anv  person  being  a  sub- 
ject of  Great  Britam  resiaing  out  of  the  juris- 
diction of  such  courts,  whether  within  the 
Queen's  dominions  or  not,  where  the  cause  of 
action  has  arisen  in  England  or  Wales,  or  the 
town  of  Berwick*  on-TVireed. 

The  clause  is  confined  to  cases  where 
the  cause  of  action  arises  in  England  and 
Wales  ;  but  is  properly  made  to  extend  to 
all  personal  actions  thus  arising,  as  well 
those  for  torts  as  those  founded  on  matters 
of  contract,  there  appearing  to  be  no 
reason  why  a  party  should  be  prevent 
ed  from  pursuing  his  remedy  in  respect 
of  the  former  any  more  than  the  latter, 
merely  because  the  man  who  has  injured 
him  has  chosen  to  go  out  of  the  jurisdic- 
tion of  the  courts  of  Westminster  Hall. 
If,  however,  it  should  be  thought  better  to 
limit  the  proposed  measure  to  actions  ex 
contractu^  it  will  be  easy  to  have  this  clause 
altered  accordingly. 

It  will  be  observed  that  the  power  thus 
given  to  the  courts  of  making  their  process 
serviceable  in  places  out  of  their  jurisdic- 
tion is  entirely  discretionary  on  the  part 
of  such  courts,  so  that  they  may  withhold 
the  liberty  to  effect  such  service  in  any 
case  in  which  it  shall  appear  proper  to  do 
so.  Thus  the  matter  is  placed  on  the 
same  footing  as  the  service  of  the  Court 
of  Chancery  under  the  provisions  of  the 
2nd  William  4,  c.  33,  and  the  4th  and 
5th  William  4,  c.  82,  and  the  subject  is 
secured  from  having  the  liberty  abused  or 
converted  into  an  engine  of  oppression. 

The  2nd  section  enables  the  court  out  of 
which  the  writ  of  summons  issues  against  a 
defendant  resident  out  of  the  jurisdiction  to 
direct  for  what  time  the  writ  is  to  be  in  force, 
when  the  defendant  shall  be  bound  to  appear, 
and  when  to  plead :  thus  securing  to  the  de- 
fendant the  proper  means  of  defence,  in  case  he 
wishes  to  make  one. 

The  3rd  section  provides  for  the  form  of  the 
writ  to  be  issued,  var^ng  only  from  the  com- 
mon form  as  to  the  time  for  appearance  to  be 
inserted  therein,  and  the  perioa  for  which  the 
writ  is  to  be  in  force.  This  clause  also  pro* 
vides  for  a  case  of  non-service  of  the  writ  by 
authorising  it  to  be  continued  by  alias  or 
pluries. 

The  4th  section  gives  power  in  cases  where 
any  person  resident  within  the  jurisdiction  of 
>he  courts  is  sued  jointly  with  any  person  re- 
sident out  of  the  jurisdiction  to  issue  a  separate 
writ  against  the  person  in  this  country,  and 


serve  him  therewith,  and  then  in  all  sabaeqnent 
proceedin|;8  to  proceed  as  if  his  co-defendant 
were  within  the  jurisdiction. 

It  is  better  thus  to  separate  the  pro* 
ceedings  against  the  joint  defendants  by 
issuing  two  writs  at  the  commencement  of 
the  action,  because  cases  will  occur  in 
which  the  only  person  worth  suing  will 
be  the  party  who  is  resident  out  of  the 
jurisdiction.  In  such  a  case  it  will  be  de* 
sirable  first  to  sue  out  the  writ  against  the 
party  out  of  the  jurisdiction,  and  not  to  go 
to  any  expense  in  bringing  the  other  party 
residing  in  England  into  court  until  the 
party  resident  out  of  the  jurisdiction  is 
served.  Assuming  the  party  abroad  to 
have  been  served  with  process,  if  the  de- 
fendant at  home  were  to  be  included  in  the 
same  writ,  and  were  to  be  afterwards 
served,  the  consequence  would  be  that  hia 
time  for  appearance  would,  in  many  cases, 
not  expire  till  long  after  the  time  of  the 
appearance  of  the  party  abroad  had  ex- 
pired, by  which  means  tlie  proceedings 
would  be  greatly  delayed*  If,  on  the 
other  hand,  and  in  order  to  obviate  this 
evil,  the  defendant  in  England  were  to  be 
served  first,  unnecessary  expense  might  be 
thereby  incurred,  besides  the  chance  that 
the  defendant  in  England  would  in  some 
cases  communicate  with  the  defendant 
abroad  the  intention  to  take  proceedings 
against  him,  and  so  defeat  the  plaintiff. 
The  plan,  therefore,  of  having  two  sepa- 
rate writs,  as  proposed  in  this  clause, 
seems  to  be  free  from  objection,*  and  to 
obviate  every  sort  of  difficulty. 

The  5th  section  directs  that  at  the  time  o{ 
service  of  the  writ  on  the  defendant  resdent 
abroad,  a  copy  of  the  order  of  the  court  or 
judge  shall  be  served,  and  also  a  notice  stating 
the  cause  of  action  ancl  specifying  the  time  for 
appearance;  and  that  in  case  of  non-appear- 
ance, an  appearance  will  be  entered  for  euch 
defendant;  also  specifying  the  time  for  plead- 
ing  to  the  declaration,  and  that  in  default  of 
plea  judgment  will  be  signed. 

Thus  putting  the  defendant  completely 
on  his  guard,  and  warning  him  of  the  steps 
which  will  be  taken  against  him,  and  which 
it  will  be  necessary  on  his  part  to  adopt 
in  case  he  means  to  avail  himself  of  the 
opportunity  of  defending  the  action  brought. 

The  6th  &  7th  sections,  in  case  of  the  non- 
appearance of  the  defendant,  authorise  the 
court  or  judge  to  allow  an  appearance  to  be 
entered  by  the  plaintiff,  but  this  is  not  to  be 
done  except  on  its  appearing  to  the  satisfaction 
of  such  court  or  judge  that  the  writ  of  summons, 
and  also  the  order  and  notice  before  provided 
for,  have  been  all  duly  served  by  the  plaintiff. 
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8  &  9.  As  the  service  of  the  writ,  order, 
and  notice  would  in  many  cases  be  effected 
at  a  distance  from  England,  and  by  pern 
sons  who  in  all  probability  would  not  be 
coming  to  England,  increased  facilities 
have  been  given  for  making  the  affidavit 
of  service,  and  accordingly  by  these  clauses 
power  has  been  given  to  governors,  lieute- 
nant-governors, ambassadors,  envoys,  mi- 
nisters, &c.,  to  take  the  required  affidavit. 

The  10th  section  gives  power  to  the  plaintiff, 
after  appearance  for  a  defendant,  to  file  a  de- 
claration, and  in  default  of  plea  to  proceed  to 
judgment  and  execution,  without  notice  of  de- 
claration, rule  to  plead,  or  demand  of  plea. 

It  is  possible  that  an  objection  may  be 
made  to  this  clause,  on  the  ground  that  the 
omission  of  the  usual  formalities  in  the 
shape  of  notice  may  perhaps  be  the  means 
of  putting  a  defendant  off  his  guard,  and 
thus  leaving  him  at  the  mercy  of  a 
plaintiff.  There  is,  however,  little  or  no^ 
thing  in  this  objection,  when  it  is  con* 
sidered  that  the  notice  to  the  defendant 
upon  the  service  of  the  writ,  will,  under 
the  provisions  of  this  act,  be  so  much  more 
formal  and  cautionary  in  its  nature  than  is 
the  case  in  actions  brought  where  the  de- 
fendant is  residing  in  England, — that  the 
time  for  appearance  and  pleading  will, 
according  to  the  distance  of  the  defendant 
from  England,  be  proportionably  greater ; 
and  that  besides  all  this,  under  the  12th 
clause,  even  after  judgment,  a  discretionary 
power  is  given  to  the  court  or  judge  to 
«et  aside  such  judgment,  and  let  in  the 
defendant  to  defend  the  action.  Even, 
however,  if  some  slight  objection  does 
remain  in  consequence  of  the  want  of  the 
customary  notices,  still  it  must  hot  be 
forgotten,  that  to  fi'amg  the  act  in  such  a 
way  as  not  to  avoid  the  necessity  of  these 
notices,  would  in  effect  go  a  long  way 
owards  rendering  the  present  measure 
nugatory ;  for  supposing  a  defendant  to  be 
living  at  a  great  distance  from  England, 
(say  at  Naples  or  St.  Petersburgh,)  or  to 
be  moving  about  from  place  to  place  on 
the  continent,  services  of  these  notices 
could  not  be  effected  without  great  delay 
and  expense,  even  if  they  did  not  become 
altogether  impracticable. 

11.  It  is  obvious  that  if  a  defendant, 
instead  of  allowing  the  plaintiff  to  appear 
for  him,  were  himself  to  appear,  or  to 
plead  in  person*  instead  of  doing  so  by 
attorney 9  the  consequence  might  be  very 
inconvenient ;  for  in  that  case  it  would  be 
necessary  to  give  such  defendant  notice  of 
every  future  proceeding,  which,  if  he  were 


living  at  Naples  or  St.  Petersburgh,  for 
instance,  still  more  if  he  were  moving 
about  from  place  to  place,  would,  as  before 
observed,  be  extremely  expensive  and 
dilatory. 

This  clause  has  accordingly  provided  for  the 
difficultv,  by  obliging  the  defendant  either  to 
appear  oy  attorney,  or  else  if  he  appears  in 
person,  to  append  to  his  appearance  or  plea  a 
notice  where  services  in  the  future  stage  of  the 
proceedings  may  be  effected.  This  clause  also 
regulates  the  practice  in  the  case  of  the  defen- 
dant appearing  or  pleading,  and  puts  it  on  the 
same  footing  as  if  the  defenaant  were  in 
England,  and  were  resident  more  than  20  miles 
from  London. 

12.  Notwithstanding  the  protection  which 
the  proposed  act  gives  to  defendants  resi- 
dent abroad,  who  may  be  sued  under  its 
provisions,  still  a  case  of  peculiar  hardship  ' 
might  occur,  in  which  a  defendant,  having  ' 
a  good  defence  to  an  action  on  the  merits, 
might  neglect  to  avail  himself  of  it  in  due 
time.  To  guard,  therefore,  against  any 
case  of  this  kind, — 

The  12th  clause  fives  a  discretionary  power 
to  the  court  in  which  the  action  is  brought,  or 
any  iudge  thereof,  on  proof  of  a  good  defence 
on  tne  merits,  to  let  in  the  defendant  to  defend 
the  action,  and  restore  any  goods  or  property 
taken  in  execution,  upon  such  terms  as  may  be 
thought  reasonable.  Six  calendar  months  has 
been  fixed  as  the  period  within  which  this  may 
be  done,  but  tnis  may  be  increased  to  a 
larger  period  if  thought  advisable,  in  cases 
where  the  defendant  is  resident  out  of  the  limits 
of  Europe. 

13.  As  this  act  gives  power  to  sue  a  defen- 
dant out  of  the  jurisdiction  of  the  court,  it 
might  be  doubtea  whether,  by  implication,  it 
would  repeal  the  3  &  4  W.  4,  c.  42,  s.  8, 
which  declares  that  no  plea  in  abatement  for 
nonjoinder  of  a  defendant  shall  be  good  unless 
such  plea  states  the  defendant  not  joined  to  be 
within  ihe  jurisdiction.  The  object  of  the  1 3th- 
clause,  therefore,  is,  to  remove  all  doubts  on 
this  subject,  and  to  declare  the  above  section 
of  3  &  4  W.  4,  c.  42,  to  be  in  full  force. 


COMMON  LAW  PRACTICE. 

With  the  following  paper  ends  our  first 
review  of  the  cases  relating  to  Common 
Law  Practice,  for  which  we  are  indebted 
to  Edward  Lawes,  Esq.,  of  the  Middle 
Temple,  Special  Pleader.  In  the  ensuing 
volume  the  author  will  pursue  the  plan 
announced  on  commencing  the  present 
series,  a  few  weeks  ago. 

VIII.    AMBNDMENT. 

1.  At  the  trial — In  Assumpsit,  Gurford  v. 
Bay  ley,  3  M.  ^  G.  781. — In  Covenant^ 
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Perry  t.  Waiis,  3  M.  ^  O.  ll&.^^In 
Ejeetmentf  Doe  t.  Leaeh,  3  M*  Sf^  G. 
229  ;  Doe  v.  Hidl,  3  DowL  if.  &  49. 

The  four  cases  enumerated  involved 
questions  as  to  the  extent  of  a  judge*6 
power  to  amend  the  record  under  the  last 
and  most  comprehensive  statute  of  amend- 
ment, (3  &  4  W.  4»  c.  42);  and  thej  would 
perhaps,  have  been  more  properlj  dis- 
cussed under  the  title  JurisdwHoH.  The 
subject  of  amendment,  however,  is  so 
generally  treated  in  an  independent  chap- 
ter, and  occupies  so  important  a  position  m 
the  present  practice  of  the  law,  that  we 
think  it  best  to  follow  the  usual  course. 
In  order  to  render  the  statement  of  the 
cases  generally  intelligible,  it  will  be  ne- 
cessary, beforehand,  to  give  the  substance 
of  the  enactment  upon  which  the  questions 
involved  in  them  arose. 

The  23rd  section  of  the  statute  referred 
to,  authorizes  <*  any  court  of  record  hold- 
ing plea  in  civil  actions,  and  any  judge 
flitting  at  nisi  prius»  if  they  shall  see  fit  s«  to 
30f  to  cause  the  record*  writ»  or  doeument 
on  which  an^  trial  may  bependiag''  be- 
fore them  **  m  any  civil  aetien,  or  in  any 
information  in  the  nature  of  a  quo  war- 
ranto, or  proceedings  in  a  mandamus,  when 
any  variance  shall  appear  between  the 
proof  and  the  recital  or  settiag  forth  on 
the  record,  writ,  or  document  oa  which 
the  trial  is  proceeding,  of  any  contract, 
custom,  prescription,  name,  or  other  matter^ 
in  any  particular  **  in  their  judgment  «*  not 
material  to  the  merits  of  the  case,  and  hy 
which  the  opposite  party  cannot  have  been 
prejudiced  m  the  conduct  of  his  action, 
prosecution,  or  defence,  to  be  forthwith 
amended,"  &c.  **  on  such  terms  as  to  pay- 
ment of  costs  to  the  other  pariy,  or  post- 
poning the  trial,"  &c.  or  both,  as  they  shall 
think  reasonable ;  and  in  case  such  variance 
shall  be,  "  in  the  judgment  of  such  court 
or  judge,  not  material  to  the  merits  of  the 
case,  but  by  which  the  opposite  party  may 
have  been  prejudiced  in  the  conduct  of  his 
action/'  &c.,  "  then  such  court  or  judge 
shall  have  power  to  cause  the  same  to  be 
amended  upon  payment  of  costs  to  the 
other  party,  and  withdrawing  the  record 
or  postponing  the  trial/*  as  they  idiall 
think  reasonable. 

Gurford  v.  Bay  ley  was  an  action  of  as- 
sumpsit, and  the  declaration  stated  that 
the  defendant  promised  to  invest  a  sum  of 
money  in  the  purchase  pf  a  government 
annuity^  and  alleged  as  a  breach  that  the 
defendant  did  not,  but  invested  it  ia  the 


purdiase  of  as  annuit; 


purebaseof  as  annany  tsaeeri 
The  defendaat  pleaded— i.  Noo 
2.  That  ha  did  not  receive  th 


Mocuty, 
assumpsit; 
the  sum  for 
the  pwrpose  ia  the  declaration  mentioned; 
upoQ  which  jjdeas  issue  was  joiiied.  At  the 
trial,  it  appeared  that  ^e  defendant  had 
received  the  money  in  order  to  invest  it  b 
sone  goverament  security^  and  the  judge 
aHien£d  the  deckiatioD  by  sahstituting 
''  secwri^  "  for  «' annuity,''  and  the  plain- 
tiff obtained  a  verdict.  Upon  motion  to 
enter  a  nonsuit,,  the  court  refused  a  rule 
for  that  purpose,  and  held,  that  the  jui%e 
had  power  to  make  the  amendment,  without 
payment  of  costs,  the  variance  not  being 
in  a  matter  materia  to  the  merits  of  the 
case,  and  by  which  the  defendant  might 
iiaare  been  pn^udlced^  For»  (per  Tmdal, 
C.  J.,)  *^  the  defendbnt  mast  have  known 
whether  he  received  the  money  €at  any 
pnrposer  and  on  the  amendment  being 
made,,  ha  could  prove  his  case  by  the  t 


Perry  v.  Watig  was  an  action  of  cove- 
nant on  a  lease  fer  not  repeiriag^  and  the 
plaintiff  in  the  declaration  deduced  tide  to 
mmsclf  as  assignaf  ef  the  reversion,  under 
a  deed  stated  to  have  be^  executed  under 
a  power  of  appointment.  The  defendant 
pleaded  that  there  was  no  such  appoint- 
naent,  &c.,  and  eleven  other  pleaa.  At  the 
trials  it  appeared  that  the  deed  was  an  in- 
formal executioB  of  the  power ;  and  the 
plaintiff  then  applied  to  the  judge  to  have 
the  dedaration  amended,  by  stating  the 
deed  as  a  ^rant,  upon  the  principle  of  the 
maxim,  ^^Utresmagtsvaleatquampereat.'* 
(See  J^oe  t«  rroiunerr,  2  Smith  L.  C.> 
The  judge  however  refused  to  do  so,  and 
a  verdict  passed  for  the  defendant  under 
that  ple%  with  libqrty  to  the  plaintiff  to 
apply  to  the  court.  Upon  the  eleven  other 
pleas  the  plaintiff  obtained  a  verdict.  The 
matter  was  eventually  setded  in  courts 
when  cause  was  shown  agaiaat  a  rule  for  the 
amendment.  The  court,  however,  aeemed 
to  think  that  an  amendment  ought  not  to 
be  allowed,  as  the  defendant  would  thereby 
be  placed  in  an  entirely  different  poeition» 
and  have  a  right  to  demurs  and  inti» 
mated  that  if  the  plaintiff  was  allowed  to 
amend,  it  would  only  be  upon  paying  the 
cosu  of  the  trial,  though  (per  Timdai,  C.  J.) 
it  might  be  too  much  to  make  the  f^aintiff 
pay  Sie  costs  of  the  issues  found  in  his 
favour. 

The  two  next  cases  were  actions  af 
ejectment,  and,  for  the  assistance  of  ths 
student,  we  cannot  do  better  than  pre- 
fece    diem     with     the    very     femtliar 
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sccoimt  of  the  prdceeXngp  in  that  actm 
in  general,  given  by  Tindalf  C.  J.,  ui  his 
judgment  in  the  case  of  Ihe  ▼.  Leach. 
The  wcnrds  within  brackets  we  have  in- 
serted for  farther  exphmeticm.  ''The 
^n  of  a  declaration  in  ejectment  is  to 
this  effect^-^/oibi  Doe  [the  fictitioos  pfarin- 
tiff3  compiahis,  for  that  one  A.  B^  (the 
IcsMrof  the  plaintiff)  [and  real  daimaat] 
tm  a  certain  doff  demised  to  the-  said  Jvkn 
I^oe^  a  certain  messuage  with  its  appurte- 
imncefl  in  ascertain  county;  and  that 
afterwards  the  said  John  Doe  entered  and 
became  possessed  of  the  said  messmqi^ 
4^c. ;  and  tliat  John  Doe  being  sopossesaed, 
the  said  Richard  Roe  [the  fictitious  de- 
fendant, called  the  castni  ejector}  after- 
wards, kcn  with  force  and  arms^  entered 
into  the  same,  and  e^cted  dfie  said  John 
Doe."  When  the  dedaration  is  delivered 
[to  the  actual  tenant  in  possesaten]  and 
tlie  tenant  is  admitted  to  appear  and  de- 
fend, he  [the  tenant}  enters  into  a  oen$eni 
rule,  by  which  he  is  bound  to  appear,  b? 
himself  or  his  attorney,  to  accept  a  fresli 
declaration,  [in  which  his  own  name  in- 
stead of  that  of  Richard  Roe  is  inserted  as 
defendant}  and  to  confess  [the  fictitious] 
lease,  entry,  and  ouster  [alleged  in  the 
£afm  of  dedaration]  upon  the  trial." 

In  Doe  T.  Leach,  the  action  was  brought 
upon  a  forfeiture  incurred  by  non-payment 
or  rent,  and  the  defendant  had  entered 
into  the  consent  rule  in  the  terms  just 
stated.  Jan.  15th  was  the  day  on  which 
the  dMaration  alleged  the  fictitious  demise 
to  have  been  made; -but  it  appeared  at 
the  trial  that  the  right  of  reentry  did  not 
accrue  till  the  l(Hh ;  whereupon  Parke, 
B,,  before  whom  the  cause  was  tried, 
amended  the  declaration  by  substituting 
the  16th  for  the  I5th.  A  rule  nisi  was 
afterwards  granted  by  the  C.  P.  for  a 
new  trial ;  aikl  upon  cause  being  shown 
agMnst  the  rule,  it  was  contended  by 
the  defendant,  that  fiirasmoch  as  no 
demise  aetuallv  existed,  and  as  die  de- 
fendant's admission  in  the  consent  ruTe 
was  the  only  evidence  of  the  fictitious 
demise  alleged  in  the  declaration,  there 
was  no  variance  between  the  record  and 
the  proof,  within  the  meaning  of  3  ft  4  W. 
4^  e.  42^  s.  23 ;  and  that  by  the  consent 
Ttxle  the  defendant  had  only  agreed  to 
admit  a  lease  of  the  date  mentioned  in 
the  declaration.  The  court,  however, 
thought  tliat  the  defendant  was  not  pre^ 
judiced  by  the  amendment,  and  that  the 
case  was  within  the  words  of  the  statute 
attthorising  the  amendment  of  a  variance 


between  the  |?ro^  and  eefttmff  forth  of  any 
contract,  ftc^  "  or  other  matter^*  ftc ;  and 
(per  MattUf  J.)  «*by  the  terms  of  the 
consent  rule  the  defendant  nndertakes  to 
accept,  not  any  particular  dedaration,  but 
a  declaration,  and  to  plead  the  general 
issue  thereto,''  **  and  to  oonfess  any  lease, 
entry,  nd  oastcr,**  '^wlndi  are  mere 
matters  of  fimn,  adopted  te  enable  the 
parties  more  oooveniently  to  try  the 
question  between  them." 

Doe  T.  Hall  was  an  ejectment  brought 
upon  the  determination  of  a  tenancy  from 
year  to  year ;  the  day  of  the  demise  laid 
in  the  declaration  was  an  iapossit>ie  da^, 
namely,  a  day  in  the  sixth  year  oi  Victoria, 
whidi  hod  not  arrived  at  the  time  of  trial.  A 
notice  to  quit,  and  the  expiration  of  it,  were 
proved,  and  Parhe,  B^  in  this  case  also  al« 
lowed  an  amendasent,  by  sobstituttng  the 
word  <'fiah  "  for  ''sixth"  in  the  deckration; 
and  the  Court  of  Common  Pleas  refused  a 
rule  to  enter  a  nonsuit. 

2.  After  verdict  and  a  rule  for  new  trial 
granted.-^  Clapton  v.  Corby,  2  Q.  B., 
813, 8f^  a. 

In  this  case  the  defendant,  in  trespass 
quare  elausum  fregit,  pTeaded^  that  he,  as 
occupier  for  the  time  being  of  a  certain 
tenement,  for  the  full  period  of  thirty  years 
next  before  the  action,  had  enjoyed  a  right 
Co  dig  in  the  hens  in  quo ;  to  which  the 
plaintiff  relied,  that  he  was  entitled  to 
the  loeme  in  quo  upon  the  determination  of 
a  Kfe  estate,  whidh  had  continued  dmring 
twenty-seven  of  the  said  thirty  years  m 
the  pfea  mentioned,  and  tip  to  six  years 
before  the  commencement  of  the  action. 
To  this  replication  the  defendant  re*' 
joined,  that  the  said  life  estate  did  not 
contmue  lor  and  during  any  part  of  the 
stxid  thirty  years  in  the  pfea  mentioned. 
Upon  this  rejoinder  the  plaintiff  joined 
issue,  went  to  trial,  and,  as  the  defendant 
proved  no  continued  user  for  thirty  years 
next  before  the  commrencement  of  the  life 
estate,  or  after  its  determination,  obtained  a 
verdict.  The  court,  however,  upon  motion 
for  a  new  trial,  held  that,  under  ss.  4  ft  7 
of  the  Stat.  2  ft  3  W.  4,  e.  71,  the  effect  of 
the  replication  was  only  to  compel  the  de- 
fendant, after  proof  by  the  plaintiff  of  the 
tenancy  fbr  fife,  to  prove  tliirty  years' enjoy- 
ment, partly  before  and  partly  after  the  life 
estate  existed,  and  that  such  proof  by  the 
defendant  would  entitle  htm  to  a  verdict 
on  the  issue  joined;  for  although  by  the 
4th  section  of  the  act  the  period  of  enjoy- 
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menty  in  order  to  create  a  bar,  ntut  be 
a  period  next  before  the  suit,  yet,  bj  the 
7tn  section,  the  time  during  which  a 
tenant  for  life  is  capable  of  resisting  a 
claim  is  excluded  from  the  computation 
of  time ;  and  that  if  the  plaintiff  would 
give  evidence  of  resistance,  he  must  not 
merely  traverse  the  enjoyment  for  thirty 
years,  but  allege  the  interruption.  A  new 
trial  was  granted,  but  upon  a  subsequent 
application  the  court  permitted  the  plain- 
tiff to  amend  the  replication.  The  report 
does  not  state  in  what  particulars  the 
amendment  was  to  be  made,  but  from  the 
argument  of  counsel,  in  which  it  was  con- 
tended that  the  amendment  proposed 
would  enable  the  plaintiff  to  put  an  en 
tirely  new  case  on  the  record,  it  was  pro- 
bably to  be  by  specially  alleging  an  inter- 
ruption to  the  defendant's  user  by  the 
tenant  for  life. 


STATE  OF  THE  COUNTY  COURTS 
BILL. 

*  The  Government  Bill  went  through  a 
committee  of  the  House  on  Monday  last, 
Xhe  22nd  instant,  for  the  purpose  of  mak- 
ing some  alterations  prior  to  re-printing 
the  bill.  We  hope  these  '<  alterations '' 
will  prove  to  be  amendmenis*  In  reference 
to  the  measure  introduced  by  Mr.  Jervis, 
for  improving  the  proceedings  in  the 
Superior  Courts  in  actions  under  20/!.,  Sir 
James  Graham  said,  that  to  a  great  portion 
of  that  bill  he  was  disposed  to  give  his 
assent ;  and  so  far  from  looking  upon  it  as 
a  rival  of  the  County  Courts  Bill,  he 
thought,  with  some  slight  modifications  in 
the  former,  they  might  proceed />anjK»5u 
together,  and  together  pass  into  law.  Up 
to  the  25th  clause,  he  had  no  objection  to 
Mr.  Jervis's  bill,  but  he  objected  to  the 
clause  which  provided  for  the  appointment 
of  new  judges,  in  the  shape  of  assuaors  ; 
and  he  suggested  that  the  judges  appointed 
under  the  County  Courts  Bill  should  be 
the  judges  to  perform  the  duties  of  the  as- 
sessors under  Mr.  Jervis's  bill.  The  sum- 
mary jurisdiction  he  proposed  to  limit  to 
cases  where  the  amount  claimed  did  not 
exceed  16/. ;  under  the  bill  of  Mr.  Jervis, 
the  summary  jurisdiction  was  extended  to 
a  higher  amount,  viz.  20/.  It  was  open  to 
the  house  to  say  whether  the  higher 
amount  should  be  substituted. 

The  government  bill  then  went  through 
tlie  committee  pro  forma  ;  the  proposed 
alterations  were  made,  and  the  bill  was 


ordered  to  be  printed  in  its    improved 
form. 

Mr.  Jervis's  bill,  as  our  readers  are 
aware,  proposes,  in  actions  for  the  recovery 
of  debts  not  exceeding  20/.,  to  shorten  and 
simplify  the  proceedings,  especially  where 
there  is  no  defence,  and  thus  diminish  the 
expense  to  an  amount  so  moderate  tbat  it 
is  utterly  impossible  for  any  rational  person 
to  object  to  it.  By  this  means  also,  in  99 
cases  out  of  100,  the  mode  of  proceeding 
in  the  superior  courts  would  be  more  con- 
venient and  expedidous  than  in  the  pro- 
posed local  courts.  If  this  bill  were 
adopted,  we  believe  that  the  only  other 
desirable  measure  would  be  the  establish- 
ment of  a  uniform  system  in  the  Courts  of 
Request  up  to  5/. ;  and  that  in  this  way 
the  whole  of  this  troublesome  question 
might  be  set  at  rest. 

We  shall  subjoin  a  summary  of  the  ob- 
jections to  local  courts,  on  the  principle 
sought  to  be  carried  out  by  Sir  James 
Graham's  bill.  We  observe  that  the 
names  of  the  Attorney  and  Solicitor-general 
are  not  to  be  found  on  the  bill.  Surely 
in  a  measure  affecting  a  large  and  impor- 
tant change  in  the  mode  of  administering 
justice,  the  responsible  law  officers  of  the 
crown  should  take  a  leading  part.  The 
Home  Secretary,  (however  eminent  as  a 
politician,)  and  Mr.  Manners  Sutton,  whose 
name  is  also  appended  to  the  bill,  are  not 
precisely  the  advisers  in  whom  the  public 
and  the  profession  can  repose  entire  con- 
fidence on  a  subject  of  practical  law  reform. 


OBJECTIONS. 

The  objections  to  any  measure  establislung 
local  courts  with  an  exclusive  jurisdiction 
(except  as  to  small  debts)  may  be  summed  up 
as  follows : — 

1.  They  are  not  wanted  because  the  ma- 
chinery of  the  superior  courts  is,  or  may  easily 
be  made,  available  for  every  really  useful  pnvw 
pose  proposed  by  the  new  system  without  in- 
crease of  staff  or  additional  expense  to  the 
public. 

2.  Local  courts  will  entail  a  heavy  ex- 
pense in  the  building  of  courts,  the  salaries 
of  judges,  clerks,  &c.  &c.,  which,  if  the  expe- 
dient fail  (as  is  to  be  expected),  will  have  been 
whollythrown  away. 

3.  There  will  be  a  great  and  very  objection- 
able increase  of  government  patronage  in  the 
numerous  appointments  to  be  made. 

4.  If  the  districts  which  the  several  jurist 
dictions  embrace  be  large,  one  or  both  of  the 
parties  will,  in  five  cases  out  of  six,  be  put  to 
great  personal  trouble,  expense,  and  loss  of 
time,  in  the  various  stages  of  the  proceeding ; 
if,  on  the  other  hand,  the  districts  are  so  small 
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as  to  bring  the  central  office  within  a  conveni- 
ent distance  of  the  suitors^  the  multiplication 
of  courts,  with  their  attendant  staff  of  judges, 
offices,  &c.,  will  be  most  burdensome. 

5.  All,  or  nearly  all,  interchange  of  prelimi> 
nary  statements  oetween  the  liti|;ants  being 
excluded,  and  no  machinery  provided  for  in- 
terlocutory proceedings  to  elucidate  or  narrow 
the  points  m  controversy,  the  parties  will  go 
to  trial  whoUy  in  the  dark  as  to  each  othePs 
cause,  and  the  trial  itself  will  in  most  cases  either 
become  an  unsatisfactory  squabble,  or  end  in 
an  adjournment. 

6.  Even  if  justice  were  done  and  promptly 
done,  it  would,  be  an  unprofitable  boon  to  the 
suitor,  whether  plaintiff  or  defendant,  to  save 
himself  some  shillings  or  even  pounds  of  re- 
muneration to  an  attorney,  to  compel  lum  to 
give  up  his  time  and  spend  his  money  in  a  per- 
sonal attendance.  Ot  the  two  the  old  system 
will  be  found  the  cheapest  in  the  end ;  for  to 
a  man  in  business  time  is  worth  more  than 
money. 

7.  The  cases  now  brought  before  the  Courts 
of  Request  are  summarily  and  easily  disposed 
of,  the  simple  question  tieing,  how  the  aehtoT 
is  to  pay :  enlarge  the  jurisdiction  and  you  will 
increase  the  duties  of  the  judge  by  trial  of 
questions  of  law  and  fact,  which  will  occupy 
much  time,  and  render  the  attendance  of 
suitors  in  subsequent  cases  protracted,  and 
consequently  more  expensive,  particularly  with 
such  machinery  as  can  alone  be  appued  to 
these  courts. 

8.  It  is  a  mistake  to  suppose  that  in  small 
actions  justice  is  not  obtained  both  expediti- 
ously and  at  little  cost,  through  the  central  or 
metropolitan  system.  Railways  and  the  penny 
postage  have  brought  London  within  a  few 
hours  of  every  part  of  the  kingdom ;  and  it  is 
no  extravagance  to  say,  that  two  county  towns 
distant  ten  miles  from  each  other,  have  practi- 
cally  less  facility  of  intercourse  than  either  has 
with  the  metropolis  though  a  hundred  miles 
off.  Again,  the  departmental  arrangement  of 
agency  business,  and  the  scale  on  which  it  is 
carried  on,  ensure  a  regularity,  dispatch,  and 
economy,  the  advantages  of  wmch  can  hardly 
be  over-estimated,  and  which  it  is  vain  to 
suppose  can  be  attained  in  any  provincial  c 
tablishment. 


ORDER  IN  LUNACY. 

April  I5th,  1844. 

Whbrbas  it  is  important  to  enforce  the 
passing  of  the  accounts  of  the  committees  and 
receivers  of  Lunatics'  Estates,  and  the  payment 
of  the  balances  due  thereon :  and  whereas  the 
Estates  of  Lunatics  may  be  placed  in  jeopardy, 
by  reason  of  the  sureties  for  the  committees 
and  receivers  dying,  or  being  declared  bank- 
rupt or  insolvent ;— - 

It  is  Ordered,  That  the  Commissioners  in 


shall  annually,  or  at  such  lon^r  or  shorter 
periods  as  may  to  such  commissioners  or  com- 
missioner seem  proper,  procure  their  accounts 
to  be  delivered  mto  the  commissioners'  office; 
and  that  all  committees  and  receivers  shall, 
after  their  accounts  shall  have  been  delivered 
into  the  commissioners'  office  as  aforesaid,  pro* 
cure  them  to  be  proceeded  on,  examined  and 
settled,  at  or  withm  such  times  as  the  commis- 
sioners may  jointly,  or  severally,  from  time  to 
time  direct ;  and  that  the  commissioners  shall 
jointly,  or  severally,  also  fix  the  times  within 
which  such  committees  and  receivers  shall  pay 
the  balances  which  shall  appear  due  on  passing 
such  accounts,  or  such  parts  thereof  as  the 
commissioners  jointly,  or  severally,  shall  certify 
to  be  proper  to  be  paid  by  such  committees  and 
receivers;  and  also,  wnen  it  shaU  to  suck 
commissioners  or  commissioner  seem  proper* 
the  times  within  which  such  committees  and 
receivers  shall  cause  to  be  laid  out  such 
balances,  and  any  sum  of  dividends  or  cash  at 
the  bank,  to  wmch  the  lunatics  respectively 
may  be  then  entitled. 

And  it  is  hereby  further  ordered,  with  re* 
spect  to  such  committees  and  receivers  as  shall 
make  default  in  any  of  the  matters  aforesaid, 
that  the  commissioners  shall  jointly,  or  se- 
verally, from  time  to  time,  if  good  cause  be 
not  snown  to  such  commissioners  or  commis- 
sioner to  the  contrary,  not  only  disallow  the 
salaries  (if  any)  claimed  by  such  committees 
or  receivers,  or  their  representatives,  but  also 
charge  them  with  interest,  after  the  rate  of  five 
pounds  per  cent,  per  annum  upon  any  balances, 
dividends,  or  cash,  during  the  time  the  same 
respectively  shall  appear  to  have  improperly 
remained  in  hand  or  uninvested,  as  the  case 
may  be. 

And  it  is  hereby  further  ordered,  that  every 
committee  and  receiver  in  any  matter  in  lunacy, 
shall,  OH  each  occasion  of  passing  his  accounts, 
or  at  such  other  times  as  the  commissioners 
may  jointly  or  severally  appoint,  in  that  behalf 
satisfy  the  commissioners  or  commissioner,  bv 
affidavit  or  otherwise,  that  the  sureties  of  suca 
committee  or  receiver  are  living,  and  have  not 
been  declared  bankrupt  or  insolvent;  and  if  it 
shall  appear  to  the  commissioners  or  commis- 
sioner tnat  any  surety  of  such  committee  or 
receiver  is  not  living,  or  has  been  declared 
bankrupt  or  insolvent  then  that  such  com- 
xnissioners  shall  jointly,  or  severally,  fix  the 
time  within  which  such  committee  or  receiver 
shall  enter  into  fresh  security  as  committee  or 
receiver  of  the  estate  of  such  lunatic ;  and  that 
in  default  of  his  doing  so,  the  commissioners 
shall  jointly  or  severally,  (without  special 
order,)  inquire  and  report  who  is  or  are  the  most 
fit  or  proper  person  or  i)ersons  to  be  appointed 
committee  or  committees,  or  receiver,  of  the 
estate  of  such  lunatic,  in  the  place  of  such 
committee  or  receiver  so  making  default. 

And  it  is  hereby  further  ordered,  that  in  case 
any  committee  or  receiver  shall  at  any  time 
make  default  in  any  of  the  matters  aforesaid, 
the  commissioners  or  commissioner,  when  it 


Lunacy  shall  jointly,  or  severally,  from  time  to 

time,  fix  the  times  within  which  all  committees    ,      —   '   

and  receivers  in  the  matters  in  their  offices,'  ^^^^^  ^  *^em  or  hun  seem  proper,  shaU  certify 

the  same  accordingly. 
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And  it  is  hereby  ordered,  that  thia  order  be 
entered  with  the  secretary  of  hmatics,  and  that 
a  copy  of  it  be  fixed  up  in  the  office  of  the 
secretary  of  lunaticv  and  connnissioBers  in 
Ittnacy- 

LYlC&HtJBST,  C. 

THE  EASTER  TERM  EXAMINATION. 

It  appears  by  the  printed  list  of  applicanta 
for  adn&saion  thifl  Term,  that  there  are  160. 
Of  these  many  wore  cxananed  in  the  last  or 
some  former  Term,  and  the  mimber  of  can^ 
dates  for  examination  is  thus  reduced  to  124. 
Only  96,  however,  have  left  their  testimonialB  m 
doe  time.  Theeoart,iftiftvnder8to«d^  wittBOt 
iviax  the  rules,  of  which  BOtiee  was  given  i& 
January  last.    See  p.  2AT,  ante. 


SUPERIOR  COURTS. 

ftmH  CtaHcellcr. 
[Mepovtid  fty  W.  ¥mmj.Y,Baq„BmrritUr  ulLetwJl 

tfNCLAIVBl>  DIVIBBTCDS. — 8TAT.  56 O.  3,  C.66. 
C08T8* 

Si&eky  thM  dwUendt  on  Uikiek  werenot  claimed 
for  more  tk^m.  10  years,  was  tranrferred  to 
the  Commissioners  for  reduction  of  the 
national  debt,  in  pursuance  of  the  act  56  6. 
3,  c.  60.  The  party  entitled  afterwards 
obtained  a  re-transfer  of  the  stock,  with  the 
dividends,  but  was  obUged  to  pay  the  costs 
of  the  Commissioners  and  Attomey^gemeraL 

In  the  year  1827»  Captain  Holland  was  ibund 
a  lunatic,  under  a  commission  issued  for  tiiat 
purpose  by  the  Lord  Chancellor  of  Ireland;  and 
one  of  the  Masters  of  the  Court  of  Chancery 
there  was  splinted,  according  to  the  practice 
there,  committee  of  his  estate,  hi  1849  the 
committee  presented  a  petition  to  the  Lord 
Chancellor  of  England,  stating,  among  other 
things,  that  it  had  been  (fiscovered  that  a  sum 
<^  stock  which  stood  in  the  lunatic's  name  in 
the  books  of  the  Bank  of  England,  had  been 
transferred,  in  1841,  to  the  commissioners  for 
reduction  of  the  national  debt,  according  to  the 
act  56  6.  3,  c.  60 ;  and  praying  that  the  same 
might  be  re-transferred  to  the  petitioner,  with 
the  arrears  of  dividends  due  thereon.  On  that 
petition,  an  order  was  made  referring  it  to  one 
of  the  Masters  of  the  Court  of  Chancery  (in 
England,)  to  inquire  into  the  matter  ot  tibe 
stock.  The  Master  inquired  accor£ngly,  and 
reported  that  the  lunatic  was  entitled  to  a  sum 
01  £1,400  in  the  3}  per  cents,  and  also  to  a 
sum  exceeding  £1000  in  money,  in  respect  of 
the  dividends  tiiereon.  The  same  petitioner 
then  presented  a  petition  to  confirm  the  Mas- 
ter's report,  and  for  a  re-transfer  of  the  stock 
and  payment  of  the  dividends,  after  payment 
of  the  proper  costs  of  the  proceedings*  That 
petition  came  tO'  be*  heard  before  Vice-Chan- 


ceSUxKniyUBrsHX,  Mr.  Wrmy,  m  hAsM  ei 
t^  Attoniey<^eiicralaaid  theoomminianai  ibr 
the  reduction  of  the  bKioihI  d^,  who  had 
notice  to  sppear  on  thepelitkm%  and  eooMuted 
to  the  tnonfcr  of  the  stodc  and  dmdeiidB,— 
asked  for  their  costs  to  be  pad  thereout,  wkxdi 
Mr.  IdowditauUd,  on  the  part  of  thepetitioiKr, 
urging  the  hsffdship  of  hurdenng  tin  fand  re- 
covered with  eosU.  The  VieO'CksmrtJkw, 
thkikhig  il  was  a  haidflh^,  intiauitcd  a  wish 
tet  tii«  Lord  ChaneeBor'g  ophnon  mi|^  he 
taken  on  the  onestion.  The  ^spplieatiKw  wm 
accordingly  made  to  the  Lord  Cmmeeilor. 

Mr.  Wray  KaA  it  was  the  uaiforat  practice 
in  such  caees  to  pay  the  connusaoiieia  andtiv 
Attcraejr-general  the  eosta  of  appearing  telhe 
petition  oat  of  the  fund  to  he  ti— sfeired  b^ 
^lem  to  the  party  who  proved  hiniflctf  entitied 
to  it. 

Mr.  Lloyd  agwi  irged  Ika  hnMup  of 
duxHndiinff  the  lind  by  pavment  of  coats  te 
the  coBumssioiiers,    He  refcned  to  the  5th 


to  tiie 


section  of  the  act  56  G.  3,  c.  60,  and  sut 
that  it  left  a  dsiereliav  of«r  the 
conrt. 

The  Lo^d  CXoneelhr,  hwnmg  potpwieif  liii 
^gaaent  m  otder  to  inffliiae  into  the  jmctio^ 
saic^  OB  a  snfoaequent  day,  that  ^ksa  act  eer- 
tainff  gave  the  court  a  £sefetiea  in  the  nwni^ 
bnt  he  foond,  on  inquiry,  itat  it  had  been  tiia 
practice  consCantl}^  to  order  tiMAtt«ncy-M»- 
ral's  and  cemmiasionerB'  eosts  to  be  peid  eat 
of  the  fund  to  be  le^traoefenad;  The  hardship 
was  not  so  great  as  it  at  first  appeased  to  hail 
to  be,  aBthepetiti0ncr,orthee«BBva€lieatoek, 
was  not  entitled  to  any  aceuamhitioMB  en  the 
dividenda,  if  tiie  sleek  renwiintd  in  Ua  nane^ 
and  he  would  receive  the  stoeh  and  dtvidenda 
new,  auhjeet  only  to  the  jm/mmt  of  coata  af 
between  party  and  ujiaCv. 

M9p9rU.—In  re  MoJUmdy  m  kumtir,  Ms«h 
15  &  20,  1844. 

Sollfl  Coart 

{^lUportedhy  Samukl  MiiAnnJlsg^  Jai  j  ii<y 

otLeaif.] 

"WiLii — coi^STnucrrow  ov— conrnioEKT 

BSQUXST. 

A  testator  hy  his  wiU  devised  his  esimlet  t9 
trustees,  upon  trust  to  pay  the  rents  to  kis 
wife,  for  the  maintenance  of  his  wife  and 
youngest  child ;  and  as  soonas  suck  child 
should  attain  21,  then  tmon  trust  to  seO  the 
same  and  diiside  the  purchase  monies  amonytt 
his  wife  and  aU  and  every  his  chUd  and 
children  who  should  be  then  Jfota^.-  the  tes- 
tator  left  two  chUdreUj  hath  of  whom  died 
under  21.  Heldy  that  the  utfa  im  «► 
titled  to  the  whole  of  the  estates. 


James  Starbucks  the  tsstntor  naoMd  m  the 
pleadin«s  by  his  will,  daM  Hie  ftkT  ef  Dae;, 
1826,  devised  to  the  plaintifih^  Caetfee  sad 
Scridding,  and  their  hora,  all  lie  vsal  eatalNp 
upon  taust  to  let  tiiem  in  such  manner  aa  th^" 
should  deem  moatei^Mfient,  ortttUnj 
child  should  atlun  2T,  and  upon  f 
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duriqg  Uie  mia«nty  of  fiucli  child,  to  pa^  the 
rentta  to  his  wifo  for  tibe  maintenanre  of  Mraelf 
and  his  said  diild.  And  he  directed,  that  in 
case  of  the  decease  of  his  said  wife  before  such 
child  should  attain  21,  the  said  rents  should  be 
applied  by  the  trustees  for  the  sob  benefit  of 
his  children ;  and  as  soon  as  his  said  youngest 
child  should  attain  21,  then  that  his  said  trus- 
tees should  sell  the  said  estates,  and  pa^  and 
divide  the  purchaae  mffniw  unto  and  amongst 
his  wife  and  aU  and  every  his  t^hlW  and  chil- 
dren, who  should  then  be  living,  in  eqwd 
shares.  The  testator  died  in  May,  1827, 
laavuig  his  widow  and  two  children  (both  of 
whom  died  shortly  aftcrwasda^  under  21,  in- 
testatet  and  unmarried^  him  surviving.  In 
Decen^ber,  IB29,  the  widow  married  the  de» 
fendant  Eate,  and  now  ?iai"r>^^  the  whole  of 
the  estates^  which  wen  alsa  claimed  by  the 
customary  heir  of  the  testator. 

The  3£iui^(^  tkt  RoIU^  harinsp  taken  time 
to  consider,  this  wmraitig  deliverea  judgment; 
and  after  reforring  to  the  wilt  and  to  the  state 
of  the  testator's  fomily,  saiii» — it  was  ^^^^^i^d^ 
for  the  widow  that  the  bei^st  was  capable  of 
being  enlarged  into  an  abaohitB  gift,  and  that 
in  the  events  which  had  happened  no  one  wns 
entitled  to  share  with  her;  but  if  such  con- 
struction should  not  be  put  OK  the  will,  that 
she  was  at  all  events  entitled  to  one-third. 
For  the  customary  heir  it  was  contended,  that 
the  ^vision  was  Mj  to  take  place  in  tiie  event 
of  one  of  the  children  attaining  21,  and  neither 
of  them  having  attained  tint  i^e,  the  devise 
was  void.  Thsevrata  ihot  had  happened,  of 
all  the  children  dying  under  21,  did  not  appear 
to  have  been  distinctijr  contemplated  by  the 
testator,  but  he  clearly  intended  the  devise  to 
be  for  the  benefit  of  his  wife  and  children.  No 
provision  was  made  if  any  child  should  die 
under  21 ;  but  it  was  clear  the  money  to  arise 
from  the  sale  was  intended  to  be  for  Uie  benefit 
of  the  widow  and  such  children  as  should  be 
living  at  the  time  of  th»  sale.  There  was  a 
trust  for  the  maintenance  and  support  of  the 
youngest  child,  and  tiie  estate  was  vested  in 
trustees  for  the  purpose  of  carrying  it  into 
effect,  but  that  trust  ceased  on  the  last  sm*- 
Tiving  child  dving  under  21.  No  doubt  the 
testator  intended  that  if  the  youngest  child 
should  attain  21,  the  property  shoula  go  to  his 
wife  and  children,  but  there  beinff  a  bounty 
clearly  intended  for  the  wifo  during  the  minority 
of  the  children,  she  could  not  be  excluded ; 
and  as  the  estate  was  to  vest  when  the  trusts 
for  maintenance  and  support  ceased,  and  the 
wife  was  the  only  eesiui  que  tnui  tiiSB  living, 
she  took  the  whole. 

CasOu  V.  Bate,  April  2nd,  1844* 


Vict  dattctllsrflf ! 

[Biported  iy  K,  Vanbittaht  Nsalx,  JS»g., 
Barrieter  ai  LamJ} 

IKJirSCTCOlf —  UNDBKLXAflB  —  WAWWBMMf- 
SHIP. 

J%e  mtmoffmif  jmrtmrs  of  a  coHiery  wtll  he 
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restrained  from  mmkmg  tm  underlease  of 
any  part  of  the  colliery  to  a  third  party, 
contrary  to  the  wishes  of  the  other  partners, 
wUess  there  is  s&me  special  agreement  6v- 
tween  the  partners  cor^erring  a  power  to 
underlet. 

This  was  an  action  to  restrain  certain  per- 
sons, who  were  the  managing  partners  of  a 
colliery  in  Durham,  from  making  an  under- 
lease of  part  of  the  colliery  to  Lord  Ravens- 
worth,  contrary  to  the  wishes  of  the  other 
partners.  The  partnership  had  been  formed 
for  the  purpose  of  working  the  colliery,  not 
under  any  written  agreement,  but  according  to 
a  custom  well  understood  in  that  part  of  the 
country,  by  which  the  management  of  the 
colliery  devolved  on  the  parties  who  possessed 
the  largest  interest  in  the  concern.  In  the  pre- 
sent instance  the  managing  partners  possessed 
16-20ths  of  the  total  interest;  the  remaioing 
4-20ths  belonged  to  the  phdntifi'.  A  lease  of 
the  colliery  had  been  made  to  the  managing 
partners,  who  were  carrying  on  the  works  in 
one  part  of  it;  but  coMtdered  that  anotiier 
pert  could  be  more  advantageously  workecl 
from  an  adjoining  eoificry  betonging  to  Lord 
Ravenswerth  than  bv  means  ^  nieir  owb 
wetics,  and  had  therelore  entered  into  negotia* 
tione  with  Lord  Ravensworth's  agent  for  sub* 
letting  this  part  to  his  lordship,  llie  present 
pleiBtiflr  bra  been  ii^rmed  of  the  intention  to 
snb-let  this  part  of  the  coffiery,  some  time 
since,  and  appeared  to  have  assented  to  the 
piao ;  but  he  was  desirous  that  the  sub-letting 
shoidd  be  made  to  another  adjoining  colliery, 
in  which  Ins  brother  was  interested,  and  as  he 
covdd  net  obtain  this  point,  filed  his  bill  for  a 
(Kssolutien  of  the  partnership,  and  an  injunc- 
tion to  restrain  tne  managing  partners  from 
parting  with  the  legal  estate  in  any  part  of  the 
coinery. 

Beihell  and  E.  Bmrdon  for  the  injunction; 
Siuart  and  Parker,  contriL 

Some  discussibn  took  place  as  to  whether 
Lord  Ravensworth  ought  not  to  be  made  a 
party,  which  the  Vice-chancellor  seemed  in- 
ched to  think  he  ought  to  have  been :  but  tm 
that  was  not  desired,  the  cause  proceeded. 

The  Vtee-Chancettor  said — If  an  express 
agreement  between  tfaeparties  had  been  shown, 
that  whether  the  colfiery  was  let,  or  worked,  or 
half  abandoned,  still  the  majority  should  go^ 
vem,  that  would  be  somethmg;  but  no  sueh 
case  is  shown.  The  colliery  has  been  worked 
for  many  years,  but  no  such  agreement  is  made 
out.  Then  the  case  comes  to  this:  certain 
persons,  who  ue  trustees  of  tiie  legal  estate  for 
the  purposes  of  the  partnership,  take  upon 
themselves  to  sub»let  a  part,  not  for  the  pnr-^ 
pose  of  working  the  colliery,  but  giving  tii^ 
legal  estate  to  another  person.  I  am  of  opinion 
tluit  that  18  contrary  to  the  law  of  this  conrt  ^ 
therefore  the  injunction  must  go. 

EasUm  n.  LotK  March  14»  1844» 
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St^erior  Comiw:  Queen*s  Bmeh.-^ParUametUanf  IntdUffeMe. 


(Before  the  Four  Judgea.) 

[Reported  by  Johv  Ham HUioir^  Biq.,  Barritltr  at 

Law,] 

CUARANTEE. — POWER    OF    ONE    ATTORNEY 
TO  BIND  THE   FIRM, 

One  member  of  a  firm  of  attorneys  cannot 
sign  a  guarantee  which  shall  be  binding  on 
the  other  members,  unless  he  has  express 
authority  to  do  so.  There  is  no  implied 
authority  to  do  so  in  the  usual  course  of 
business  as  attorneys.  Where  A  was  arrest- 
ed at  the  suit  of  B,  and  A  was  discharged 
out  of  custody  uptm  a  guarantee  being  given 
by  one  of  tv^o  attorneys  who  are  in  partner* 
ship,  and  who  signs  the  guarantee  in  the 
manner  usually  adopted  by  the  firm :  Held, 
in  an  action  of  assumpsit  by  B  on  the  gua* 
rantee  against  the  attorneys,  that  he  was  not 
entitled  to  recover. 

This  was  an  action  of  assumpsit  brought  by 
the  plaintiff  against  the  defendant  on  the  follow- 
ing guarantee,  dated  June  9th,  1841 :— "  In 
consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  give  William  Foster 
Dick  his  discharge  from  custody,  the  defend- 
ant agreed  to  pay  the  plaintiff,  or  his  attorney, 
Mr.  George  Wright,  the  sum  of  99i.  11*.,  with 
interest  on  the  said  sum  of  99^.  H**,  or  such 
part  thereof  as  should  not  have  been  previously 
paid.    Signed,  Young  &  Son." 

It  appeared  that  the  defendants,  Samuel 
Young  and  William  Samuel  Young,  were  in 
partnership  as  solicitors.  Dick  had  been  ar- 
rested under  a  writ  of  capias  ad  satisfaciendum 
sued  out  bv  the  plaintiff.  When  Dick  was  in 
custody,  the  defendants  were  emploved  to  get 
him  discharged  out  of  custody.  Dick  was  dis- 
charged out  of  custody  upon  the  guarantee 
above  stated  being  given  by  one  of  the  defend- 
ants, but  signed,  Youna  4"  Son,  Solicitors  for 
Dick.  The  latter  words.  Solicitors  for  Dick, 
had  been  erased,  but  Young  &  Son  was  the 
usual  signature  adopted  hj  the  firm.  A  ver- 
dict was  found  for  the  plamtiff,  with  leave  re- 
served for  the  defendants  to  move  to  enter  a 
nonsuit,  provided  the  court  should  be  of  opi- 
nion that  a  guarantee  signed  by  one  member  of 
a  partnership  of  attorneys  was  not  binding  on 
the  other  members  of  the  firm. 

Mr,  Pearson  showed  cause  against  the  rule. 
The  two  cases  cited  when  this  rule  was  ob- 
tained are  Duncan  v.  Lowndes*'  and  Hudley  v. 
Bainbridge^  where  it  was  held  that  the  implied 
authority  of  one  partner  to  bind  another  by 
promissory  note  or  bill  of  ezchanffe  is  confined 
to  partnerships  for  the  purpose  of  trade.  And 
fliat  one  of  two  attorneys  in  partnership  has  no 
implied  authoritv  to  bind  his  partner  by  a  note 
in  the  name  of  ttie  firm,  thoup^h  given  for  their 
debt.  Those  cases  are  distinguishable  from 
the  present,  inasmuch  as  they  apply  to  nego- 
ciable  instruments,  and  the  present  action  is 


)iTOUght  on  a  guarantee.  An  undertakinflr 
given  by  an  attorney  would  bind  the  firm.  And 
m  this  instance  the  firm  would  be  bound  by  the 
act  of  one  who  signs  the  document  on  bebalf 
of  the  firm.  {Lord  Dennum,  C.  J.,  refored  to 
the  case  of  SandUands  ▼.  Marsh,^) 

Mr.  Petersdofff  contra,  was  stopped  by  the 
court. 

Lord  Denman,  C.  J.  This  case  is  dear  in 
point  of  principle.  The  application  is  not  in 
the  usual  course  of  business.  The  attorneys 
did  sign  their  name  to  the  document  at  first. 
They  were  afterwards  struck  out,  so  that  the 
plamtiff  had  full  notice  that  they  were  not  then 
acting  as  attomevs.  If,  therefore,  this  had 
been  a  matter  of  tneir  own  business  in  which, 
without  notice,  the  attorneys  might  have  heen 
bound,  still  there  was  notice  here,  and  the 
parties  knew  on  what  ground  they  were  pro- 
ceedingr. 

Mr.  Justice  Patteson.  There  is  no  general 
practice  in  these  matters  by  which  one  partocr 
has  power  to  bind  another,  nor  are  there  any 
facts  here  from  which  such  authoritj^  could  he 
inferred.  The  signing  of  a  paper  of  this  kind 
is  not  in  the  usual  course  of  business. 

Mr.  Justice  Wighiman  concurred. 

Rule  absolute. 

Hastelam  ▼.  Young  and  another,  E.  T.,  1844- 


PARLIAMENTARY  INTELLIGENCE. 


Lord  Cottenham. 


Lord  Chancellor. 
Lord  ChanceUor. 


Itoitse  of  ftorlw. 

BILLS  IN  PBOOBBS8. 

Creditors  and  Debtors. 

[For  2d  reading.] 
Law  of  Patents. 

[For  2d  reading.]  Lord  Brougham. 

Transfer  of  Property. 

[For  2d  readingj 
Dissenter  Chapel  Irusts. 

[For  2d  reaaing.] 
Tenants'  Permanent  Improvements. 

[For  2d  reading.]  Lord  Poztmm. 

Consolidation  of  we  Criminal  Law. 

[For  2d  reading.]  Lord  Brougham* 

Service  of  Common  Law  Process  Abroad. 

[For  2nd  reading.]  Lord  CampbelL 

Bail  in  Error  on  Misdemeanors. 

[For  2nd  Reading.]  Lord  Camphdl. 

KottM  of  Cornmoitf. 

BILLS  IN  PBOGBB88. 

Coimty  Courts. 

[In  Committee.]  Sir  J.  Graham. 

Small  Debt  Courts. 

[For  2d  rcyadinff.]  Mr.  Jervia. 

Improved  Proceedings  in  Sup^or  Courts. 

[In  Committee.] 
Poor  Law  Amendment. 

[In  Committee.] 
County  Coroners. 

[Waiting  for  Report] 
Inclosure  of  Commons. 

[In  Committee.]    . 


•  3  Camp.  478. 
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Mr.  Jervis. 
Sir  J.  Graham. 

Mr,  Pakington. 

Lord  Worsley. 


«  2  B.  &  Aid.  673. 


Court  of  Arclies.  Mr.  Elphinstone. 

[For  2d  reading.] 
Marriage  and  Divorce.  Mr.  Elphinatone. 

[For  2d  reading.] 
Masters  and  Servants.  Mr.  Miles. 

[In  Committee.] 
Quarter  Sessions.  Mr.  Pakington. 

[In  Select  Committee.] 
Lancaster  Court  of  Chancery. 
Lancaster  County  Court. 

[In  Committee.]  Lord  G.  Somerset. 

Ecclesiastical  Courts. 

[In  Committee.]  Sir  James  Graham. 


BANKRUPTS. 

From  March  ft6th  to  Apni  19ih,  1844»  both  ineluiivt, 
with  datos  when  gatotted* 

Alhaaa,  Ridnrd,  Wbitebaven,  Cumberland,  Iron- 
monger. WakUift  Off,  Abs.  ;  Stubbt,  FurniTali 
Inn;  P<rry.  Wbitebaven;  htgiodew, Nevrceetle- 
npon-l^ne.    April  19. 

Andrew,  Tbomas,  Little  Earl  Street,  Seven  Diala, 
Victualler.  Graham,  Off.  Ass. ;  Ware,  Black- 
man  Street.  March  96. 

Ackins,  John,  Bloomabaiy  Street,  Ashton,  War- 
wick, Beer  House  Keeper,  and  Caster  of 
Metalf .  Wkitnwe,  Off.  Au. ;  Chaplin,  Gray's 
Inn;  Harruon,  8,  Edmund  Street,  Birmin§f- 
ham.    April  19. 

Ball,  William,  18,  Goodge  Street, Tottenham  Court 
Row,  Cabinet  Maker.  TurgiiaiKf,  Off.  Ass.; 
Ytnning  &  Co.,  Tokenbouse  Yard.     April  2. 

Ball,  Samuel,  London  Road,  LiTcrpool,  Chemist 
and  Druggist.  Bird^  Off.  Ass. ;  Miine  U  Co., 
Temple ;  Hore^tt,  Lower  Castle  Street,  Liver- 
pool.   April  8. 

Balls,  James,  Holloway  Road,  Islington,  Lirerj 
Stahle  Keeper  and  Job  Master.  Beicher,  Off. 
Asa. ;  Fattreon,  68,  Old  Broad  Street.  March 
«9. 

Battye,  John,  8,  Coartney  Terrace,  Kingaland, 
Linen  Draper.  AUager,  Off.  Ass.;  Dodd, 
New  Broad  Street.   April  19. 

Beard,  Neville,  6,  Beach  Street,  Barbican,  and  18, 
Cbarlton  Street,  Somera'  Town,  Leather  Seller. 
JoUcll,  Off.  Ass. ;  Stmning,  Staple  Inn.  April 
5. 

Beekitt,  William,  Doncaster,  York,  Money  Scri- 
rener.  Hope,  Off.  Ass. ;  Tajflor,  Bedford  Row ; 
Badger,  Rotherham ;  Blackburn,  Leeds.  Marcb 
«9. 

Bettison,  Samuel,  Leamington  Priors,  Warwick, 
Wine  and  Spirit  MercbanU.  Valpy^  Off.  Ass. ; 
Tibhitte,  Warwick ;  White  U  Co.,  Bedford  Row, 
March  S6. 

Briginsbaw,  Jeffries,  Bell  Inn,  Wandsworth,  Pub- 
lican. Johnton,  Off.  Ass.;  Jonee,  Basinghall 
Street.    April  5. 

Bradsfaaw,  James,  S,  Marylebone  Street,  Middle* 
sex,  Woollen  Draper.  Pennell,  Off.  Ass.; 
Moeley,  IS,  Bedford  Row,  Covent  Garden. 
April  8. 

Brown,  Williani,  Wapping,  Victualler.  Turquand, 
Off. Ass.;  Shourbridge  U  Co.,  Bedford  Row. 
April  S. 

Brown,  John,  Tea  Dealer  and  Grocer.  Hertul^ 
Off.  Ass.;  HUl,  &  Co.,  1,  Bury  Court,  St. 
Mary  Aze ;  Terrell,  St.  Marien'a  Lane,  Exeter. 
April  5. 

Carpenter,  John,  Rowell,  Northampton,  Surgeon 
and  Apothecary.  Graham,  Off.  Ass.;  Coltlin, 
Ely  Place.    April  19. 

Care,  George,  and  Richard  Cave.  Banbury,  Ox- 
ford, Drapers.  Belcher,  Off.  Ass.;  Read  k 
Co.,  Friday  Street,  Cheapside.    March  «9. 
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Christophers,  Joseph  Steers,  East  India  Chambers, 
Leadenhall  Street,  Merchant.  Belcher^  Off. 
Ass. ;  Cray,  t5,  Great  Tower  Street.    April  9. 

Clack,  Charles,  40,  Beech  Street,  Barbican,  Haber- 
dasher and  Trimming  Seller.  Pennel,  Off. 
Ass. ;  Jama,  5,  Basinghall  Street.    April  IS. 

Clift,  William  Gibson,  Chapel  Yard,  Cross  Lane, 
High  Holborn,  Coach  Builder.  Turquand, 
Off.  Ass. ;  Jone$y  Mark  Lane.     April  5. 

Cross,  Richard,  84,  Jermyn  Street,  St.  James's, 
Westminster,  Saddler  and  Hameas  Maker. 
Edwards,  Off.  Ass. ;  Wellt,  IS,  George  Street^ 
Mansion  House,  City.    April  16, 

Dean,  Charles,  Southampton,  Coach  Builder. 
Laekington,  Off.  Ass. ;  Walker  &  Co.,  South- 
ampton Street,  Bloomsbury;  Dsacon  £c  Co.^ 
Southampton.    March  29. 

Devine,  Michael,  Liverpool,  Grocer  and  Provision 
Dealer.  Morgan,  Off.  Ass.;  Conithwaite  tc 
Co.,  Dean's  Court,  Doctors'  Commons ;. 
Cornthwaite,  Cable  Street,  Liverpool.    April  6. 

Diment,  James,  and  John  Grimes,  Bristol,  Plaster- 
ers and  Painters.  MilUr^  Off.  Ass.;  Petere 
&,  Co.,  Bristol.    April  19. 

Dowle,  James,  Chepstow,  Monmouth,  Wine  and 
Spirit  Merchant,  and  Brewer.  Acraman,  Off» 
Ass.;  Beran,  Bristol.     April  19. 

Eckersley,  Isaac,  Liverpool,  Victualler.  Caienove, 
Off.  Ass. ;  Ckrnihwaite  &  Co.,  Dean's  Court, 
Doctors*  Commons ;  Comthwaite,  Liverpool. 
March  f  6. 

Game,  James,  Long  Melford,  Suffolk,  Com  Dealer, 
and  Malster.  Whitmore,  Off.  Ass. ;  Amory  St 
Co.,  Throgmorton  Street.    April  2. 

Gamett,  James  Francis,  Wellington  Street,  163, 
Tooley  Street,  Southwark,  Hatter.  Graham, 
Off.  Ass. ;  Shearman  U  Co.,  Great  Tower  Street. 
April  2. 

Gibson,  Edward,  Kendal,  Builder,  and  of  Dolwyd- 
delan,  Carnarvon,  Slate  Merchant.  Tumor, 
Off.  Ass. ;  Allan  Sl  Co.,  Queen  Street  Cheap- 
side  ;  Wilum  &  Co.,  Kendal.    April  t. 

Hawkins,  George,  Bristol,  Mason.  Acraman,  Off. 
Ass. ;  Danielt  &  Co.,  Shannon  Court,  Bristol* 
April  S. 

Hitchcock,  Robert,  Taunton,  Miller.  Hornaman, 
Off.  Ass. ;  Ferrell,  St.  Martin*a  Lane,  Exeter ; 
Bailey  &  Co.,  Bernera  Street ;  Cotet,  North 
Street,  Taunton.    March  26. 

Hodaon,  Thomaa  Collins,  Leominster,  Hereford, 
Linen  Dniper.  C%rt«(t«,  Off.  Ass.;  Lloyd,36^ 
Milk  Street,  Cbeapaide ;  Bartleet,  Birmingham^ 
April  5. 

Johnson,  John  Cottiogham,  S,  Lawrence  Pountney 
Hill,  Canon  Street,  Merchant.  Pennell,  Off» 
Ass.;  Fyson  &  Co.,  Frederick's  Place,  Old 
Jury.    Aprils. 

Kelson,  William  Golightly,  Canterbury,  Builder. 
Turquand^  Off.  Ass. ;  Kirk,  Symond's  Inn. 
March  26. 

King,  James,  junr.,  22,  Budge  Row,  London, 
Wholesale  J  ea  and  Coffee  Dealer.  Whitmore, 
Off.  Ass. ;  Dawei  &  Co.,  Angel  Court,  Throg- 
morton  StreeL    April  5. 

Lawrence,  George  Henry  Darby,  Homsey,  Middle- 
sex, Merchant.  Johnton,  Off.  Ass. ;  Blunt  Sl 
Co.,  Lothbury.    April  5. 

Levy,  Edward,  Oxford  Street,  and  Augustus 
Samuel  Levy,  Botolph  Lane,  Fruit  MerchanU. 
Green,  Off.  Ass. ;  Brown  &  Co.,  Mincing  Lane^ 
March  26. 

Lott,  William,  Ipswich,  Suffolk,  Grocer  and  Tea 
Denier.  Green,  Off.  Ass. ;  Bell  4c  Co.,  Bow 
Church  Yard.    March  26. 

Lord,  John  Buckley,  and  Michael  Cnghlan,  now 
orlateof  Meltham,  AUnondbury,  York,  Cloth 
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Manufacturera  and  SeribbliDg  MUten.  H<tpe, 
Off.  Aaa. ;  Sudlow  &  Co.,  tO,  Clmrney  Laoe ; 
FUyd  &  Co.,  HQdderafield;  Nmyhr,  Leeds. 
AprH  19. 

If aHaliea,  James,  StnsfieM  Lodge,  Sowerbr,  Hali- 
hxt  York,  Cotton  Spinner.  Yottng,  Off.  Ass. ; 
Crtgory  &  Co.,  Bedford  Row  ;  WaoeU^  HaH- 
ftix.    April  19. 

M'Donell,  George,  Mincing-  Laoe,  Wine  and  Spirit 
Broker,  and  I'rader.  FollMt,  Off.  Ass. ;  Doddt 
&  Co.,  1 1 5,  Leadenhall  Street     April  f . 

Metcalf,  James,  Lirerpool,  Grocer  and  Provisioii 
Dealer.  Catmine,  Off.  Ass.:  Toulmin,  105, 
Psrk  Lane,  Liverpool ;  Nmrrit  &  Co.,  19,  Bart- 
lelts  Buildings,  Holbom.    April  16. 

MnBer,  Frederick  Jobs  Henry,  now  or  late  of  6  & 
7,  Addle  Street,  Wood  Street,  Furrier.  Gnmii» 
Off.  Ass. ;  Tmigne,  5,  Crown  Court,  Cheapside. 
April  9. 

Naif,  John,  Chesterfield,  Grocer.  Stanvay,  Off. 
Ass. ;  GiiUtt,  Chesterfield ;  WiUon,  37,  Mos- 
ley  Street,  Manchester ;  Viekery,  t5,  Lincoln's- 
Inn-Pields.    April  16. 

Palmer,  Frederick  William,  98,  Mincing  Lane, 
Colonial  Broker.  Green,  Off.  Ass. ;  Shtmnimm 
&  Co.,  fS,  Great  Tower  Street.     April  If. 

Payne,  William,  Newcastle-upon«Tyne,  Builder. 
Bmhtr,  Off.  Ass. ;  CrsfAy  Sl  Co.,  S,  Church 
Court,  Old  Jury;  Ho^gt,  94,  Grey  Street, 
Newcastle-upon-Tyne.    April  19. 

Pearce,  Thomas,  Meaford,  Stone,  Staflbrd,  Miller. 
Valpjf;  Off.  Ass. ;   Wood,  Bnrslem.     April  9. 

Petton,  John,  Paddington  Street,  St.  Marylebone, 
Ironmenger.  Efdwardt,  Off.  Aas.;  Smith,  6, 
Barnard's  Inn.    March  f  9« 

PiBgler,  Francis  John,  Duke  Street,  Reading,  Wool- 
len Draper.  Wkitmor§,  Off.  Ass. ;  Wood  & 
Co.  78,  Dean  Street,  Soho.    April  5. 

Phillips,  Philip,  formerly  of  Duke's  Arms,  and 
Bower  Saloon,  Sandgnte,  St.  Mary,  Lambeth, 
but  now  of  95,  Southampton  Street,  Cerent 
Garden,  Print  Seller  ;  AUager,  Off.  Ass. ; 
Foord^  Pinner's  Hall,  Old  Broad  Strset 
April  5. 

Pountain,  Benjamin,  Derby,  Wine  Merchant. 
Whitmore,  Off.  Ass.;  Barker  &  Co.,  Mark 
Laoe  ;  Sj^rrior  &  Co.,  Birmingham.  Mmh  C6. 

Powell,  John  the  younger,  Quadrant,  Middlesex, 
now  or  late  of  Birmingham,  Lodging  House 
Keeper  and  Scrivener.  Smith,  Bedford  Row. 
April  9. 

Proctor,  J^enifln,  Meanwood,  Leeds,  Tanner  and 
Leather  Seller.  jFear;ie,0ff.A8s.;  Bond,  Leeds. 
April  9. 

Quinn,  James,  Liverpool,  Painter,  Plumber,  and 
Glazier.  Turner,  Off.  Ass.  j  Bridger  &  Co., 
Finsbury  Circus  ;  Dodge,  Fen  wick  Street ; 
Hime,  Brunswick  Buildings,  Fenwick  Street, 
Liverpool.     April  16. 

Ridgeway,  Jo«eph,  Chester,  Fringe  and  Coach 
Laco  Manufacturer.  Morgan,  Off.  Ass. ;  Bar" 
her,  27,  Cross  Street,  Manchester ;  Fi^r  & 
Co.,  Aldersgate  Street.     March  26. 

Robinson,  'J'homas,  Leicester,  Wine  Merchant. 
Christie^  Off.  Ass. ;  Barker  &  Co.,  50,  Mark 
Lane;  5/iurrifr  &  Co., Birmingham.    April f. 

Rothery,  George,  Wakefield,  York,  Currier  and 
Leather  Seller.  Young,  Off.  Ass.;  Dean^ 
Batley.    April  19. 

Sage,  Alfred  John,  71,  High  Street,  Whitechapel, 
Chemist  and  Druggist.  Green,  Off.  Ass.; 
BawUngt,  Crosby  Hall,  Chambers,  Bishopsgate 
Street  Within.    April  5. 

Saunders,  Susan,  6,  Golden  Square,  St.  Jamea's, 
Weatminster,    Board    and    Lodging    House 


Keeper.    €h9ham.  Off.  Ass.;  Obsira^ Kja^f • 

Bench  Walk,  Temple.    AptU  If. 
Sksk,  Jaane»  Medlock  Street*  Hutee,  Mirhwalir^ 

Filtering  Machine  Manufaetanr.    Pefl,  Off. 

Asi.;   NethertoU,  15,  £sa«x  Street  Scnad ; 

Foeter,  tt.  King's  Street,  Mnfibeatar.    A^ 

19. 
Smith,  Thomas,  add  J.  Osborne,  Redcrou  Street, 

South wark,  Surrey,  Builders.  FblUtt,  Off.  Ass.; 

Doddt,  115,  Leadenhall  Street,  and  111,  St. 

Martin'a  Lane.    March  t9. 
Syer,  Janee  Joeepk  lron,t9,  Bnig^  Street,  Bbck- 

friara,  UnderUker.    Fottsft^Off.  Aaa. ;  Ifeten, 

Werwick  Court  Grays  Inn.    Apiii  i9« 
ihofp,  Henry,  KensingtoD,  Lines  Draper,    vrvest, 

Off.  Aas.;  ^e/t  fc  Co.,  68,   Aldermanbory. 

April  16. 
Todd,  Joseph,  Hartfield,  Svbms,  Dealer.    Greem, 

Off.  Asa»;  EBnalie  6t  Co.,   Meesgaf  Sttms^ 

April  19. 
Walk«,  TboMttL  aui  Jol«  Wafter,  Twic  Road. 

Lambeth,  Upholsterers  aad  Cebinet  Makers. 

Fdmmrds,  Off.  Asn»;  Rmtk^lB,  Austia  FtiaoL 

April  9. 
Waller,  Matthew,  Percf  8tf«et»  Tofte«haa»  Court 

Ro«d,  and  of  56.  Aba  Street  Bf  raaaigfaam,  P^ 

tent  Electio  Phaer  and  Gflder.    Groom.  OW. 

Aaa.;  BmMhmmm  &  Cow, 8, Baau&gkril  StreeL 

Apal  19, 
WaUon,  Thomas,  Saraeen'a  Head,  CaaeaMW  Street, 

Biebopngat*  Stnet,  Violuller.    PmmM,  0£ 

Aaa. ;  ^  &  Co.,  80.  Cheapeide.    April  16. 
Webster,  Robert,  OzfiBtd  Mvket,  Mtddleeex,  Vic 

tsaller.     Pmumll,  Oft  Aaa.;  Wan,  BlKkma 

Street,  Sontbwnil^    March  tt. 
Wildy,  John,  the  yoongar,  Nstts,  Upfaolatarer  and 

Auctioneer.  BittleUon,  Off. Aas.;  Lsei^  Notti; 

MoUanm  &  Co.,  Bvinot's  Hfll,  BiBSBingha^ 

WittiMna,  Jerewiili,  N^rtown,  Matgaiagry,  Fsn« 
nel  Manufiscturer.  fitr^.  Off.  Asa.;  &pg«at, 
lO,  ITorfoUc  Street,  Stiwd;  (Xmm,  Sevtown, 
MootgoneiT ;  Hmgjhet,  Llanidlo— ,  Moatgom- 
ery.    Marcn  t€, 

WinstanUy,  Thomas,  Lnwunco  Laae^  Cifiiisiinn 
Afreet  and  WareboQeesaan.  JdbMna,Off.Ass.; 
Hallf  Moorgate  Street,  London.    April  f. 

Wright,  Herbert  Hancox,  Helton  Gmnge,  ShUaal, 
Salop,  Cattle  Dealar.  Whihmmmy  DC  Am.; 
Bomcct,  WalanU,  Stafiyrdahiieu    MaicktS. 


THE  EDITOR'S  LETTER  BOX. 

Wb  can  find  room  this  week  for  port  oaljof 
the  Digested  Index  to  the  cases  repcutea  in 
this  volume.  We  riisll  eontmne  it  in  the  next 
number,  and  add  the  Title  Pi^e,  lUile  of 
Contents  and  General  Index  as  eariy  as  prac- 
ticable. 

The  parliamentanr  matter  is  now  very  press- 
ing, and  some  or  our  correspondents  will, 
therefore^  excuse  the  unavoidable  delay  in  doing 
justice  to  their  communications. 

We  have  been  favoured  with  several  vahi* 
able  pampUets  on  various  topics  of  Law  Re- 
form now  in  pro^ss,  and  will  advert  to  their 
contents  as  speedilv  as  occasion  occurs. 

The  letters  of  A.  M,  W. ;  C,  A. ;  G.  H.  C. ; 
and  C,  shall  receive  eariv  attention. 

We  are  gratified  by  me  approval  of  our  re- 
cent exertions,  and  shall  continue  them  in  the 
new  volume  on  which  we  enter  next  week. 
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ATTOBmrr. 

1.  Whsre  an  attorney  had,  in  consequence 
«f  the  miweiureaentation  of  liia  town  agent, 
neglected  iar  two  vean  to  take  out  hia  certifi- 
csta,  and  practLaca  in  the  mean  time,  he  was 
allowed  to  renew  it  on  payment  of  the  arrears ; 
and  under  the  6  &  7  Vurt.  c.  73,  s.  25,  the 
motioa  should  be  that  the  applicant  may  be  at 
liberty  to  renew  his  certificate,  and  not  that  he 
be  readmitted.  Ex  parte  Gude  •        .        .46 

2.  There  is  no  provision  in  the  6  &  7  Vict. 
c.  73,  which  entitles  a  party  who  had  been 
admitted  an  attorney  and  sohcitor,  and  taken 
out  his  certificate,  and  afterwards  ceased  to 
take  out  his  certificate  and  to  practise,  and  who 
has  obtained  the  order  of  the  Master  of  tl  3 
Balls  for  the  renewal  of  his  certificate  as  a 
solicitor,  to  an  order  for  the  renewal  of  his 
certificate  as  an  attorney  of  this  court,  on  the 
mere  production  of  the  order  of  the  Master  of 
the  Rolls,  without  the  usual  notices.  Ex  parte 
Samard  •        .        r        •        •        •        .  134 

3.  A  narson  who  had  duly  served  his  arti- 
cles and  passed  his  examination  three  years 
before,  but  had  never  been  admitted,  and  then 
became  a  member  of  an  inn  of  court  for  the 
purpose  of  being  called  to  the  bar,  and  studied 
as  a  pupil  to  one  barrister  for  dghteen,  and  to 
another  fior  twelve  months^  was  allowed  to  give 
notices  in  one  term  for  his  admission  as  an 
attorney  on  the  first  day  of  the  following  term. 
JSx  parte  Guttere$    .....    61 

4.  A  person  having  been  articled  on  the  28th 
October,  1843,  to  a  practising  attorney  in 
Wales,  ^who  was  admitted  in  Uie  Courts  of 
Great  Sessions  on  the  6th  April,  1830,  and 
whose  name  was,  on  the  14th  November,  1830, 
entered  upon  the  shilling  roll  of  the  Queen's 
Bench,  pursuant  to  11  Geo.  4,  and  1  W.  4,  c. 
7Q»  8.  10;  on  motion  that  the  affidavit  of  such 
attorney,  deposiuff,  amongst  other  thingjs,  to 
the  fact  of  his  Having  been  duly  admitted, 
ahould  be  deemed  a  compliance  with  the  6  &  7 
Yid.  c.  73»  s.  8,  a  rule  nisi  was  granted  and 
directed  to  be  served  upon  the  secretary  of  the 
Incorporated  Law  Society.  Ex  parte  Rees  4* 
JDopis 93 

5.  A  service  under  articles  to  an  attorney 
who  had  been  admitted  at  the  Court  of  Great 
Sessions  in  Wales,  and  was  now  practising  in 
Wales,  under  11  Geo.  4  &  1  Wm.  4,  c.  70,  s. 
16,  will  entitle  the  person  so  serving  to  be  ad- 
mitted an  attorney  of  the  courts  at  Westmin- 
9Ut^  upon  his  fulfilling  in  other  respects  the 
conditions  required  by  the  6  &  7  Vict.  c.  73. 
Ex  parte  Davie  4*  <Bm«   •        •        .        •  299 


6.  An  attorney  who  has  been  admitted  in 
the  Exchequer  under  the  Welsh  Jndicatnra 
Act,  may,  on  producing  his  admission  to  the 
Master,  be  sdniilted  an  attorney  of  this  court 
without  motion.    Ex  parte  Ra6trt9  .        .  478 

7.  An  attorney  of  tiiie  coorts  of  Uie  County 
Pi^tine  of  Durham  may  be  admitted  an  attor. 
ney  of  this  court  on  motion  in  courts  or, 
eemUe^  at  chambers,  on  payment  of  Uia  dii^ 
required  by  law,  without  gnring  a  tenn's  notice 
Ex  parte  Pairiek 30 

8.  An  attorney  having  obtained  tha  royal 
license  for  changing  bis  name,  the  court  paw 
mitted  the  entry  on  the  roll  to  be  amended  in 
accordance  therewith.    Ex  parte  BemtkaU     38 

9.  Since  die  passing  of  the  6  &  7  Vict.  c.  73^ 
s.  41,  the  court  nas  no  power,  under  any  cirw 
cnmstances,  to  refer  a  bfll  of  costs  to  tasation 
when  such  bill  has  been  paid  more  than  twelva 
calendar  months  before  tne  apphcation  to  refaCt 

Where  a  rule  nid  for  refinrring  a  bill  of  costs 
to  taxation  had  been  obtained  within  twelve 
calendar  months  after  pavment,  and  afterwards^ 
and  before  the  time  for  snowing  canse,  the  new 
act  came  into  operation,  it  was  held  thst  tfaa 
power  of  Ae  court  to  rdEer  such  ImH  was  taken 
away  by  the  41st  section  oi  the  act,  notwidi^ 
standing  die  1st  section  expressly  excepts 
things  done  at  any  time  before  the  passing  of 
the  act,  which  it  is  dedared  shall  be  and 
remain  good,  valid,  and  eJBTectual,  to  aU  intents 
and  purposes  wfaalaoever,  as  if  ^eact  had  not 
passed. 

Special. circumstances  within  the  37th  section 
of  the  new  act,  which  provides  that  no  refer- 
ence of  an  unpaid  bill  to  taxation  shall  be 
directed  after  the  expiralion  of  tweh«  months 
after  such  bill  shall  have  been  delivered,  "ex- 
cept under  special  circumstances."  Bixms  ^ 
atkert  v.  Hmfs 203 

10.  An  attorney's  bills  of  costs  were  deli- 
vered in  August,  1842,  and  an  action  was  brought 
upon  them  at  the  expiration  of  a  month ;  the 
client  thereupon  obtained  time,  and  afterwards 
made  payments  on  account  of  the  biUs,  and  in 
the  October  following  paid  a  further  sum  in 
cash,  and  gave  a  biU  of  exchange,  and  pro- 
missory not^  for  the  balance.  A  rule  mei 
having  been  obtained  to  refer  these  bills  to 
taxation  on  an  affidavit  stating  that  they  con- 
tained over-charges  and  false  items: — Held, 
that  if  the  giving  of  tiie  securities  in  October, 
1849,  conratuted  payment,  then  the  iq>plicatian 
to  tax  was  not  made  within  twelve  months 
after  such  payment,  and  consequently,  by  the 
41st  section  of  the  6  &  7  Vict  c.  37,  that  it 
wastoobta;  and  if,  on  the  other  hand,  the 
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payment  was  not  effected  until  the  money  due 
upon  the  Becurities  was  actually  received,  then 
the  case  fell  within  the  37th  section  of  the  act, 
which  provides  that  no  bill  shall  be  referred  to 
taxation,  except  application  be  made  within 
twelve  months  after  the  delivery  of  such  bill, 
except  under  special  circumstances,  which  cir- 
cumstances the  affidavits  in  support  of  the  rule 
did  not  disclose,  and  therefore  that  in  either 
view  the  rule  must  be  discharged. 

Qtuere,  whether  payment  took  place  when 
the  bill  of  exchange  and  promissory  note  were 
given,  or  when  they  were  paid.  Wilton  v.  Bjoss, 

302 

11.  The  6  &  7  Vict.  c.  73,  does  not  apply  to 
a  bill  settled  before  the  act  came  into  operation^ 
for  business  not  subject  to  taxation  before  the 
passing  of  the  act.    In  re  Lees         .        .  397 

12.  A  party  not  chargeable  with  a  solicitor's^ 
bill  under  the  37th  section  of  the  6  &  7  Vict 
c.  73,  nor  liable  to  pay  the  same,  does  not 


acouire  a  right  to  have  the  bill  taxed  under  the 
38tii  section,  by  having  paid  it.  He  Beck  Sf 
Fhwer 415 

13.  Where,  after  the  taxation  of  the  costs  of 
one  of  the  parties  in  the  cause,  it  was  discovered 
that  the  person  who  acted  as  his  attorney  was 
not  upon  the  rolls,  a  rule  to  review  the  taxation 
was  refused,  notwithstanding  some  of  the  items 
allowed  by  the  Master  were  for  attendances  by 
the  pretended  attorney.     Coles  v.  Hayman    61 

14.  Where  a  soUcitor  acts  also  as  executor, 
the  circumstance  of  his  being  in  partnership 
does  not  take  the  case  out  of  uie  ordinary  rule, 
depriving  him,  or  his  representatives,  of  his 
costs. 

Costs  paid  to  agents  by  such  solicitor  ordered 
to  be  allowed,  as  pocket  costs. 

Semble,  the  surviving  partner,  having  brought 
the  suit  to  a  successful  conclusion,  although 
actinff  officiously,  (without  a  direct  retainer,) 
would  be  entitled,  upon  application,  to  stay  the 
fund  in  court,  until  payment  by  the  parties 
deriving  benefit  from  hie  services.  Burge  v. 
Brutton 12 

15.  An  attorney  cannot  insert,  in  his  bill  of 
costs,  the  expenses  of  witnesses  allowed  by  the 
courts,  unless  it  is  proved  by  affidavit  that  he 
had  actually  advanced  the  money.  Edkins  v. 
Jackson  ^  others 335 

16.  An  action  on  the  case  will  not  lie  against 
an  attorney  who,  by  mistake  and  without 
malice,  brings  an  action  or  sues  out  execution 
against  the  wrong  party.  Davies  y.  Jenkins  125 

17.  Where  witnesses  had  so  far  got  intoxi- 
cated as  to  be  incapable  of  giving  their  evi- 
dence, in  consequence  of  wmch  the  plaintiff 
was  nonsuited,  the  court  refused  a  new  trial, 
even  on  payment  of  costo.  BeUchamber  v.  Baker, 

253 

18.  S.,  a  solicitor,  who  had  a  hen  upon 
certain  deeds,  handed  them  over  to  L.,  another 
solicitor,  as  a  security  for  a  debt  due  from  S> 


19.  The  Court  of  Review,  on  petition,  made 
an  order,  and  subsequently  a  warrant  to  com* 
mit  to  prison  for  contempt,  a  par^  who  had 
not  paid  costs  according  to  the  directions  of 
previous  orders.  The  order  to  commit  recited 
the  facts,  and  spoke  of  the  party  as  heana  in 
contempt,  but  did  not  directly  adjudicate  nim 
to  be  so.  The  order  and  the  warrant  expressly 
referred  to  the  petition,  where  the  contempt 
was  -distinctly  set  forth. 

Held,  that  the  order  and  warrant  were  bad, 
and  would  not  form  a  justification  in  an  actioa 
afterwards  brought  bv  the  party  who  had  been 
imprisoned  under  them ;  that  the .  London 
agent  of  a  country  attorney,  on  whose  pethioo 
the  order  was  issued,  became  primarily  liable 
by  the  act  of  indorsing  his  address  on  the  war- 
rant when  giving  it  out  to  be  executed ;  and 
that  he  could  not  afterwards  set  up  that  he  was 
acting  in  aid  of  the  warden  in  making  the  iiii- 
prisonment.     Green  v.  El^  Sf  Domkmn    .  382 

20.  An  attorney  who  is  about  to  quit 
England  is  not  privileged  from  arrest  on  mesne 
process. 

An  application  to  the  comt,  after  an  unsoe- 
cessful  application  at  chambers,  to  discharge  a 
defendant  who  has  been  arrested  on  a  capias,  in 
pursuance  of  a  judge's  order,  on  the  gnmnd 
that  the  defendant  was  not,  at  the  time  of  the 
arrest,  about  to  quit  England,  is  an  original 
motion,  and  not  an  application  to  review  the 
decision  of  the  judge. 

A  defendant  who  applies  to  a  judge  at  cham- 
bers to  discharge  him  out  of  custody  for  im» 
p[ularity,  is  bound  to  state  every  ground  of 
irregularity  on  which  he  relies,  and  will  not  be 
allowed  to  bring  forward  additional  grounds  oa 
a  subsequent  application  to  the  court  for  the 
same  purpose. 

QiMcre,  whether  an  attorney  is  privileged 
from  arrest  in  returning  from  a  ponce  cour^ 
where  he  had  been  in  attendance  professionaDy 
on  a  previous  retainer.    Ftigkt  v.  Co^se  .417 

21.  Semble,  that  the  new  attorney's  ad; 
which  in  cases  where  a  party  has  neglected  to 
take  out  his  certificate,  substitutes  for  the 
motion  for  readmission,  the  application  pie- 
scribed  by  the  23th  section  of  the  act,  does  not 
dispense  Avith  the  necessity  of  giving  the  nssal 
notices.    Ex  parte  -■  .         .         .141 

22.  There  is  no  provision  in  6  &  7  Vict,  c 
73,  which  entitles  a  party  who  had  be^ii  ad> 


mitted  an  attorney  and  soUcitor,  and  taken  ost 
his  certificate,  and  afterwards  ceased  to  take 
out  his  certificate  and  to  practise,  and  who  has 
obtained  the  order  of  the  Master  of  the  Rolk 
for  the  renewal  of  his  certificate  as  a  solicitor, 
to  an  order  for  the  renewal  of  hie  certificate  as 
an  attorney  of  this  court,  on  the  mere  produc- 
tion of  the  order  of  the  Master  of  the  RoQi^ 
iprithout  the  usual  notices.  BeUon  v.  Tarrett  135 
23.  One  member  of  a  firm  of  attorneys  can- 
not sign  a  guarantee  binding  the  others,  unless 


to  L.  Ir.  was  afterwards  employed  profession-^  he  has  express  authority  to  do  so.  There  is  no 
aUy  by  the  party  entitled  to  the  deeds.  The  implied  authority  in  the  usual  course  of  bus- 
court  refused  to  order  L,  to  deliver  up  the  ness.  Hastleham  v.  Yovng  4*  an/f^ker  .  534 
deeds  on  the  application  of  his  client,  without 

having  the  representative  of  S.  before  it.    In  certiorabi. 

re  Lewis 378       1.  The  court  will  not  grant  a  ceriwrari  to 
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bring  up  an  order  of  sessions^  which  is  alleged 
to  be  altogether  void. 

An  order  of  sessions  made  under  the  autho- 
rity of  the  5  &  6  W.  4,  c.  50,  but  not  according 
to  the  provisions  of  that  act}  and  being,  on  that 
account,  altogether  void,  must  be  treated  as 
falling  within  the  107th  section,  which  takes 
away  a  certiorari  in  sQl  cases,  except  those  re- 
ferred  to  in  that  and  in  the  108th  sections. 
The  Queen  v.  WalsaU       ....     30 

2.  In  order  to  bring  up  an  order  of  justices 
by  certiorari,  under  statute  13  Geo.  2,  c.  18,  s. 
5,  it  is  necessary  that  notice  should  be  given, 
within  the  time  therein  specified,  to  two  of  the 
justices  by  or  before  whom  the  order  was 
made. 

Where  a  certiorari  had  been  granted,  and  a 
return  had  been  made  by  the  justices,  held,  on 
a  cross  motion  being  made  by  the  counsel  for 
the  justices,  that  the  certiorari  must  be  quashed, 
because  it  did  not  appear  on  the  affidavits  that 
jootice  according  to  tne  provisions  of  the  sta- 
tute had  been  given  to  two  of  the  justices 
before  whom  the  order  was  made.  It  only 
appeared  by  the  affidavits  that  notice  had  been 
^ven  to  two  justices  acting  in  and  for  that 
riding.  The  Queen  v.  the  Inhabitants  of  Cart- 
worth       .        •        •        .        .        .        .123 

3.  When  a  certiorari  is  granted  for  bringing 
up  an  order  of  sessions,  it  should  appear  that 
notice  has  been  served  on  two  of  the  justices 
who  made  the  order.  If  the  affidavits  are  de- 
fective in  this  respect,  the  omission  cannot  be 
supplied  by  an  affidavit  filed  more  than  six 
months  after  the  order  is  made. 

Quare,  If  the  defect  of  not  showing  that 
notice  has  been  served  on  the  proper  justices 
can  be  corrected  by  affidavits  nled  subse- 
quently to  the  issuing  of  the  certiorari.  The 
Queen  v.  the  Inhabitants  of  Gilberdike       .  124 

CORPORATION. 

1.  A  charter  of  Queen  Elizabeth  gave  to  the 
corporation  of  the  city  of  Bath  authoritjr  to 
appoint  two  of  its  own  members  to  be  bailiffs 
of  the  city,  and  one  of  their  duties  was  to  be 
the  keepers  of  the  jail.  The  15th  section  of 
the  2  &  3  Vict.  c.  56,  directed,  that  in  every 
borough  jail  and  house  of  correction  a  clergy- 
man of  the  Church '  of  England  shall  be  ap- 
pointed to  be  chaplain  thereof,  by  the  same 
authority  by  which  the  keepjer  is  appointed. 
After  the  passing  of  the  Municipal  Corporations 
Act,  the  corporation  of  Bath  appointea  but  one 
foailiff,  who  was  to  perform  the  same  duties 
that  the  two  bailiffs  had  previously  performed. 
By  the  provisions  of  several  jail  acts,  the  regu- 
lation of  borouffh  prisons  was  directed  to  be  in 
the  justices.  Held^  that  the  act  2  &  3  Vict, 
meant,  by  keeper,  the  legal  keeper  of  the 
prison,  and  not  the  mere  jailer;  that  the  bailiff 
m  Bath  was  the  legal  keeper  of  the  jail  there, 
and  that  his  appointment  being  in  the  town 
council,  the  api)ointment  of  the  chaplain  was 
Hkewise  vested  in  that  body.  The  Oieen  v.  the 
Bishop  of  Bath  if  Wells    .         .        .         .43 

2.  A  member  of  a  corporation,  prior  to  the 
act  3  &  4  W.  Af  c.  76>  for  regulating  municipal 


639 

corporations,  obtained  the  consent  of  the  cor- 
poratora,  at  a  public  meeting  convened  for  the 

Eurpose,  to  defend  Quo  Warrantos  against 
imself  and  other  membere  of  the  corporation^ 
but  without  the  authority  of  any  corporate  act. 
The  defence  was  unsuccessful,  but  the  corpo« 
ration  executed  a  bond  to  secure  payment  of 
the  costs.  After  the  passing  of  the  act  3  &  4 
W.  4,  c.  76,  the  new  corporation  impeached  this 
bond.  Held  that  the  bond  was  fairly  obtained, 
and  was  a  legal  charge  on  the  borough  fund. 
CorpofOtUm  of  Dartmouth  v.  Holdsworth  .  610 

COSTS. 

1.  An  order  to  sue  in  formd  pauperis  must 
be  taken  to  have  effect  from  the  day.  on  which 
it  was  obtained.  The  plaintiff's  liabilitjr  for 
an^  costs  incurred  by  the  defendant  previously 
to  its  service,  is  a  question  for  the  discretion  of 
the  court,  depending  upon  whether  there  has 
been  reasonable  diligence  in  the  service  of  the 
order,  or  whether  the  delay  has  been  such  as  to 
be  evidence  of  fraudulent  concealment  thereof. 
Church  y.  Marsh 156 

2.  Where  b^  the  misconduct  or  fault  of  a 
jurv  they  are  discharged  from  giving  a  verdict, 
ania  the  cause  is  tried  a  second  time,  the  party 
ultimately  successful  will  not  be  entitled  to  the 
costs  of  the  first  attempt  at  triaL  Browne  r. 
Clarke 174 

3.  The  court  will  not  interfere  with  the  dis- 
cretion of  the  Master  as  to  the  amount  of 
aecuxity  for  costs  fixed  by  him.  Orchard  r. 
Coulstit^ 206 

4.  In  trespass  against  several  defendants, 
the  defendants  at  fint  severed  in  pleading,  and 
two  of  them  paid  a  sum  of  5/.  into  court,  and 
pleaded  no  damages  ultra.  The  plaintiff  took 
the  iponey  out  of  court,  and  joined  issue  on  the 
plea.  When  the  case  was  going  to  trial,  all 
tile  defendants  joined  in  a  plea  of  the  bank- 
ruptcy of  the  plaintiff  puis  darrien  continuance. 
The  plaintiff  demurred,  and,  on  argument 
obtained  the  judgment  of  the  court.  The  writ 
of  inquiry  was  then  executed,  and  the  plaintiff 
obtained  one  farthing  damages.  The  Master 
allowed  the  plaintiff  &8  fiiU  costs.  Held,  tiiat 
the  statute  3  &  4  Vict.  c.  24,  did  not  prevent 
the  plaintiff  from  recovering  his  full  costs,  and 
that  the  Master's  taxation  was  right.  Taylor 
V,  Rolf   . 315 

5.  Where  a  cause  was  tried  upon  the  23rd 
January,  (in  term,)  and  costs  were  taxed,  and 
final  ju<^|fment  was  signed  on  the  26th  January, 
an  application  on  the  same  day  to  enter  a 
suggestion  on  the  roU  to  deprive  a  plaintiff  of 
costs  under  a  Court  of  Requests'  Act  is  not 
too  late.     Garratt  v.  Babington  .  350 

6.  Where  a  will  is  of  doubtful  construction, 
and  a  suit  is  instituted  for  the  purpose  of  ob« 
taining  the  opinion  of  the  court  upon  it,  the 
parties  instituting  it  are  entitled  to  their  costs, 
although  the  decision  of  the  court  may  be 
against  their  claim.  Urquhart  v.  Urquhart  492 

7.  In  an  action  on  a  bond  conditioned  for 
the  payment  of  money,  on  a  day  certain  not 
yet  arrived,  and  for  the  payment  of  interest 


540  DifttUi  ImdtK  to 

hsM-jwelj  in  tiie  mean  tiaie^  in  wbicfa  the 
bnadi  assigDed  in  the  non-^Mnrment  of  half  a 
jecr^s  intmsty  payment  of  me  interMt  doe 
before  action  will,  Ir^  the  4  Ann.  c.  16,8.  13, 
under  the  {Aea  of  tohd  fHftt  dum,  be  a  defence 

tef  maBeraitoeMHt  CMnoibe 

i  action  on  tl 


Art  ptSftUBB^i 

pleaded  to  an  act 


A  defendant  who  hae  aucoeeded  on  a  plea  in 
bar,  is  not  entHied  to  the  costs  of  witnesses 
■nbpoened  for  the  purpose  of  redncing  the 
dsnuiges.  HodgkUutmr,  WymU  .  495 

sTwhen  a  less  sum  than  40«.  has  been  re- 
covered against  a  penon  liable  to  be  summoned 
to  the  Court  of  Requests  for  Westminster,  and 
Hie  defendant  has  set  up  that  defence  by  a  plea 
upon  whidi  he  has  aooceeded,  a  auneation  is 
not  neeessarrto  deprive  the  piaintiff  of  costs. 
Keimedv  t.  WMtm  .        .        .        ,        .    46 

9.  The  "  Directions  to  taxing  offioera,*  of 
Hilary,  4  WSL  4,  as  to  the  taxation  of  costs, 
do  not  apply  to  the  defendant's  coata;  there- 
fore, where  the  Master,  in  the  exercise  c€  his 
discretion,  taxed  the  defendanfa  costs  of  a 
nonsuit  upon  the  higher  scale,  though  the  sum 
indorsed  on  the  writ  was  %L  only,  the  court 
decUned  to  interfere.  Bkkardmm  v.  KeiuU    46 

10.  The  commissioners  for  reduction  of  the 
national  debt  are  entitled  to  the  costs  of  the  re- 
tramfer  of  stock.    In  re  HoUmid     •        .  532 

cmsDiTOB. 
A  devisee  in  trust  is  entitled  to  retain  a  debt 
due  to  him  from  the  testator,  in  priority  over 
the  other  creditors,  by  analogy  to  the  rule 
which  gives  the  same  priority  to  executors; 
and  if  the  produce  of  tiie  estate  have  been  paid 
into  couit,  an  order  will  be  made  for  payment 
out  of  the  funds  in  court  of  the  amount  of  such 
debt.    H^r.MaedtmM  .346 

CBIMlNAb  LAW. 

The  statute  6  &  7  W.  4,  c.  114,  enabling 
persons  accused  of  offmoes  against  the  law  to 
make  their  fidl  answer  and  ddfence,  and  which 
enacts  that  all  persons  held  to  bail,  or  com- 
mitted to  prison,  for  any  c^ence  against  the 
law,  shall  be  entitied  to  require  and  have,  on 
deoaand,  copies  of  the  examinations  of  the 
witnesses  reflectively,  upon  whose  depositions 


they  have  been  so  hAd  to  bail,  or  committed  to 
prison,  is  held  not  to  apply  to  those  who  are 
committed  for  further  examination,  but  only  to 
those  who  are  foUv  committed  for  trial. 

It  is  the  duty  off  a  magistrate  to  sign  every 
deposition  taken  before  mm.  T%e  Qmmi  v.  the 
Lord  Mmfor  of  iMmdon    .        •        .        .  436 

KJBCTMENT. 

1.  Where  a  declaration  and  notice  in  eject- 
ment were  served  upon  the  wife  upon  the  pre- 
mises, and  at  the  time  of  the  service  the  tenant 
was  lyini^  dead  in  the  house,  a  rule  for  judg- 
ment against  the  casual  ejector  was  renised. 
Doe  dem.  Crouch  v.  Roe .         .        .        .61 

2.  Where  service  had  been  effected  upon  the 
premises,  upon  the  niece  of  the  tenant  in  pos- 
session, who  was  dangerously  iU  in  bed,  a  rt^e 


Mepwitd. 

nut  was  granted  for  judgmont  ^^pin*^  ^ 
causal  ejector.    Doe  dem.  JhylsrT.&ie  •  142 

BUBCnOH  APPBAJJI. 

1«  The  Court  of  Common  Fleas  has  no  jnxia- 
diction  to  allow  an  aj^ieal  to  be  entered  under 
the  6  Vict.  c.  18,  unless  the  proper  notice  (re- 
muied  by  s.  62)  has  been  only  transmiliea  to 
tne  Bfaatorwithin  the  first  four  days  ofMidiafd- 
mas  Term.  ^Sfoyana^  JgpeiUmi  j  Wilkimum, 
EeqHmdemt 31 

2.  In  a  notice  of  objectioa  waier  the  17A 
section  of  the  6  Vict.  c.  18,  -die  party  aJtfMtii^ 
described  himself  asof ''Hotwell  SSnet,  enOe 
list  of  voters  for  the  parish  of  Clifton ;"  whsr^ 
as  lus  name  was  not  on  that  hat,  but  vptm  tibe 
fist  of  "  the  freemen  of  uie  city  of  Bristol,''  in 
which  last-mentioned  list  he  was  deacribed  aa 
"of  the  parish  of  Clifton  :**  Held,afotal  nna- 
description.  T\MaU/AmeOaKtj  Bmrye9,T€mm 
Clerk  of  Bristol,  RemimSatt     .        .        .61 

3.  Where  a  vote  for  a  borough  is  rhrimed  in 
respect  of  the  occupation  of  two  houses  in  im- 
mediate succession  (2  WilL  4,  c.  45,  sa.  27,  ^X 
the  description  of  both  must  be  inserted  in  tiw 
list;  and  the  omission  cannot  be  sopjilied  by 
the  revising  barrister  under  the  provisiflDS  of 
the  6  Vict.  c.  18,  s.  40.  Bartiett,  AfpeOamt ; 
Gibbs,  Respondent 219 

4.  In  appeals  under  tiie  Begistrataoa  Ac^ 
the  appellant's  counsel  is  first  heard,  and  be  is 
entitleu  to  a  reply. 

The  court  will  not  allow  a  case  to  be  OBaen* 
ded,  even  by  consent :  if  the  case  be  defect!  vdy 
stated,  it  must  be  sent  bade  to  iSbt  reiiaing 
barrister  for  amendment.  Webb,  JkppL  if  an  f : 
The  Overseers  of  Bnwmj^hamf  Beqfomdemt9    fil 

5.  A  ^  cowhouse  and  stable  anbstantia&y built 
of  stone,  the  roof  of  which  waa  tiled,  having  a 
door  with  a  lock  and  key,"  and  stated  toae 
suitable  "for  the  purpose  for  which  it  waa 
erected  and  used,  and  convemently  placed  for 
the  occupaticm  of  the  daimanfa  luad/^  is  m 
^  building  "  witlnn  the  8  WHL  4,  e.4f ,  a.  If. 
WhUmore,  AppeOtmi :  ESniom,  Tbmi  Ckrik  of 
Wetnockf  R£spondeni       •        •        •        •    6S 

SXBCUTOB* 

1.  The  court  re&ued  to  diaxgo  an  *»^»ifflr 
with  interest  on  a  balance  v^ich  had  remained 
in  his  hands  uninvested  for  two  yoara,  or  with 
the  costs  of  a  suit  to  have  it  inveetad  and  for 
an  account,  although  it  apMBiod  that  he  had 
for  a  long  period  pcnialed  in  leAiaing  to  give 
any  account;  where  the  ^reotiona  in  the  lea* 
tator's  will  made  it  difficult  to  find  a  proper 
investment,  and  an  aeoount  had  been  obtaiaBd 
before  the  bill  was  filed,  tfarongh  the  Scde- 
aiastical  Court.     Wjfoitv.Wemt    •        •    M 

2.  Wheie  executors  employ  an  anctaooeer  in 
the  regular  way  of  business,  to  dispoae  of  their 
testator's  property,  and  the  auctioneer  misap- 
plies  monies  received  by  him  as  deposits,  na 
executors  cannot  be  chaiged  with  any  so^ 
monies,  if  they  exercise  due  dihgenoe  in  en- 
deavouring to  ffit  tiiem  oat  of  hia  hands. 
Edmmds  v.  Peaks  «       «       .       ,       .221 


Digested  Indett  to  Cases  Reported. 
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IN  PANT. 

Soda  mier,  fruits,  hot  meats.  See,,  fmnished 
by  a  confectioner  to  an  undergraduate  of  the 
laniversity  of  Oiford,  for  the  cooeiunption  of 
bimself  and  friends,  do  not  come  under  the 
l^ral  definition  of  neceasariea. 

The  term  necessaries  ia  not  confined,  in  its 
strict  sense,  to  aneh  articles  as  are  necessary 
to  anpport  life,  hut  is  extended  to  sach  articles 
ms  are  fit  to  maintain  the  particular  person  in 
the  state,  station,  and  degree  in  Ufe  in  which 
be  is  placed,  without  reference  to  the  amount 
ei  the  aflowance  given  to  the  infant  by  his 
liiends. 

What  atre  necessaries  is  a  mixed  qnestton  of 
law  and  fact.  It  is  a  question  of  fact  for  the 
jury,  «ubject  to  the  control  of  the  judge  aa  to 
which  are  necesaariea  under  the  circumstances 
of  the  case.  Cripps  v.  Uiilj  Wharton  t. 
JtrKenzis 493 

IHNKSSPmB. 

An  hmkeeper  is  only  reeponnble  for  the  loss 
of  goods  of  a  trayeOer  placed  under  his  care, 
where  the  loss  of  the  property  can  be  attribut- 
able to  the  negfigence  or  want  of  proper  atten- 
tion on  the  part  of  the  innkeeper. 

Where  a  farmer  on  a  market  day  put  his 
borse  in  the  stable  of  an  innkeeper,  and  the 
horse  is  kicked  by  another  horse  in  the  stable 
to  that  the  horse  is  obliged  to  be  killed ;  the 
gaeslion  to  be  left  to  the  jury  is,  whether  the 
niiikeeper  has  been  guilty  of  any  negligence  or 
the  want  of  due  care  and  attention  while  the 
horse  waa  under  his  custody.  And  if,  on  such 
leaving,  a  jury  should  find  a  verdict  for  the 
innkeeper,  ana  negadve  any  act  of  negligence, 
this  court  will  not  disturb  the  verdict.  Daw^ 
ton  V.  Clwmpfi^ 92 

nVTSRFLBADBR. 

The  crown  cannot  be  made  a  partyto  an  m- 

>^ere  the  debt  in  respect  of  which  a  plaintiff 
is  suing  has  been  returned  as  seized  under  an 
extent  on  behalf  of  the  crown,  the  defendant 
cannot  obtain  summary  relief  fivm  the  court, 
but  must  plead  the  feicts.  Candy  and  Dean  v. 
Movgham ^^^ 

J01NT-8T0CK  COHPANIBS* 

1.  An  insurance  society  was  partially  formed, 
and  policies  had  been  effected,  but  no  deed  of 
partnersldp  was  executed — ^the  whole  capital 
was  not  subscribed,  nor  was  any  act  of  parUa- 
ment  obtained.  A  shareholder  who  had  ef- 
fected a  policy  on  his  own  life,  who  had  attended 
several  meetings  of  the  company,  and  had 
directed  that  certain  acts  should  be  done  hi 
promoting  the  objects  of  the  society,  was  held 
to  be  a  partner,  and  therefore  not  entitied  to 
sue  a  director  of  tiie  same  company  for  ^oods 
supptied  for  tiie  use  of  the  company.    Batley  v. 

Trielmey         •        •        •        •^.  \^    '  ^^^ 

2.  Where  a  suit  is  commenced  m  tbe  name 

4>f  ibe  public  officer  of  a  joint-stock  company, 

'  norsuant  to  the  power  for  that  purpose  given 

by  the  9  G.  4,  c.  46,  s.  9,  and  such  officer  after- 


wards ceases  to  belong  to  the  company,  the 
court  will,  by  an  order  of  course,  substitute  the 
name  of  the  new  public  officer  as  the  plaintiff 
in  the  suit.    Bartrum  v.  Denton       .        .  436 

JUDGMENT. 

It  18  now  fully  established  in  all  the 
Courts  that  where  issue  is  joined  in  a  country 
cause  in,  or  in  the  vacation  before  a  non- 
issuable term,  the  motion  for  judgment  as  in 
case  of  a  nonsuit  may  be  made  after  the  lapse 
of  one  assize.    Jenkins  y,  Jones  .31 

JURISDICTION. 

A  bill  was  dismissed,  in  pursuance  of  an 
order  of  the  House  of  Lords,  reversing  a  de- 
cree, under  which  payments  were  made  to  the 
plaintiff,  subject  to  be  refunded  in  the  event  of 
reveraaL  Ueld,  on  petition  presented  after* 
wards  b^  the  defendants,  that  the  court  had 
jurisdiction  to  order  the  plaintiff  to  refund. 
Thorp  V.  MaUingbg  and  others  •  121 

LIMITATION  OF  ACTIONS. 

Acta  of  Parliament  establishing  courts  for 
tbe  more  easy  and  speedy  recovery  of  small 
debts,  are  "  public,  local  and  personal,*'  acta 
within  the  meaning  of  5  &  6  Vict.  c.  97,  by 
which  tiie  Hmitation  of  actions  for  anything 
done  imder  such  acts,  is  extended  from  varioua 
periods,  to  two  years,  and  in  case  of  continuing 
damage,  to  one  year  after  such  damage  shafi 
have  ceased.    Cocksy.  Qent    .        .        .143 

LUNATIC. 

1.  Proceedings  in  the  Master's  office  under 
a  decree  on  the  suit  of  an  infant  by  his  next 
friend,  for  the  appointment  of  new  trustees, 
stayed  b)r  order  of  the  court,  where  it  appeared 
that  the  infant  had  become  lunatic  since  the 
decree.    Hartley  v.  Gilbert      .        .        .  122 

2.  Where  a  suit  has  been  instituted  in  Eng- 
land against  a  person  found  lunatic  in  Ireland, 
an  answer  cannot  be  put  in  by  the  committee 
appointed  in  Ireland,  until  the  inquisition  has 
been  recorded  in  England.  Hartumd  v.  Atch" 
erley 271 

3.  The  Lord  Chancellor's  jurisdiction  in 
lunacy,  derived  by  special  warrant  from  the 
crown,  extends  to  alien  lunatics  residing  in 
England.    In  re  the  Princess  Bariatinski    345 

4.  A  petition  praying  that  a  debtor  to  a  lu- 
natic's estate  may  be  committed  to  prison  for 
default  of  payment  of  the  debt,  pursuant  to  a 
former  order  to  pay  the  same,  or  to  stand  com- 
mitted, ought  to  be  served  on  the  debtor.  In  ' 
re  Wilkins 492 

5.  A  person,  who  has  been  acquitted  on  an 
indictment  for  felony,  on  the  ground  of  in- 
sanity, is  not  a  lunatic  within  the  Lord  Chan- 
cellor's power,  until  he  is  found  so  under  com- 
mission.   In  re  Pearse     ....  166 


MARRIED   WOMEN. 

1.  The  court  directed  the  officer  to  receive 
the  certificate  of  an  acknowledgment  under  the 
3  &  4  WiU.  4,  c.  74,  by  a  female  who  was  deaf 
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and  dumb,  and  to  whom  the  nature,  purport, 
and  contents  of  the  deed,  previous  to  her  ac- 
knowledgment thereof,  were  ewom  to  have 
been  fully  explained  in  the  presence  of  the 
commissioners  (and  so  certified  by  them),  by 
signs,  by  a  competent  person.    In  re  fVUson 

and  others 95 

2.  If  a  husband  and  Ttdfe  live  together,  hav- 
ing one  establishment,  and  the  wife  permit  the 
husband  to  receive  the  rents  of  her  separate 
estate,  and  he  accumulates  them,  keeping  them 
distinct  from  his  other  property,  the  accumu- 
lations will  form  part  of  the  personal  estate  of 
the  husband.    Beresford  y,  Armagh    •    ,313 

MARRIAGE  SETTLEMENT. 

By  a  settlement  made  on  the  marriage  of 
E.  M,,  a  sum  of  10,000/.,  her  fortune,  was 
limited  to  her  for  life,  remainder  to  her  husband 
for  his  life,  remainder  to  the  children  of  the 
marriage,  to  be  vested  at  the  age  of  twenty-one, 
or  marriage  in  case  of  daughters ;  and  in  case 
there  should  be  no  child  to  attain  that  age  or 
marriage,  then  in  trust  for  E,  M.^s  brothers  and 

'  aisters,  or  their  issue,  as  she  should  appoint ; 
and  in  default  of  appointment,  in  trust  tor  her 
next  of  kin  at  the  time  of  her  death.  She  died 
without  making  anv  appointment,  leaving  a 
son,  and  also  her  fatner  and  mother  surviving. 
The  son  died  under  twenty-one — Held,  H- 
firming  a  decree  of  the  Master  qf  the  Rolls,  that 

>  the  child  and  the  father  and  mother  of  K  M, 
irere  entitled,  upder  the  ultimate  limitation  to 
the  10,0002.  in  jomt  tenancy.    Withy  v.  Mangles 

10 

MORTGAGE. 

1.  The  provisional  assignee  of  the  Insolvent 
Debtors'  Court  being  made  a  defendant  to  a 
auit  to  foreclose  a  mortgage,  as  representing 
the  owner  of  the  equity  of  redemption,  and 
having  put  in  an  answer  claiming  no  interest 
in  the  subject  of  the  suit,  except  as  trustee  for 
the  insolvent's  creditors,  is  not  entitled  to  his 
costs  from  the  plaintiff,  or  out  of  the  mortgaged 
estate.  (Peake  v.  Gibbon,  2  Russ.  &  Myl.  364 ; 
f^oodward  v.  Haddon,  4  Sim.  606 ;  Weaving  v. 
Count,  6  Sim.  439;  and  Boswelly.  Tucker,  I 
Beav.  493,  over-ruled.)  Appleby  v.  Duke  .    91 

2.  An  official  assignee  of  a  bankrupt  being 
made  defendant  to  a  bill,  to  foreclose  a  mort- 
gage, and  not  disclaiming  absolutely,  by  his 
answer,  all  interest  in  the  suit,  is  not  entitled 
to  his  costs  from  the  plaintiff,  although  he  dis- 

.  claims  absolutely  at  the  hearing  of  the  cause. 
Vlark  V.  Wilmot 92 

3.  An  equitable  mortgagee,  by  the  deposit  of 
deeds  accompanied  by  a  memorandum,  is,  in 
equity,  entitled  to  priority  over  a  judgment 
creditor,  the  judgment  having  been  obtained 
ftubaequently  to  the  mortgage,  and  without  no- 
tice, although  possession  has  been  taken  by  the 
judgment  creditor  under  a  writ  of  elegit. 

The  dictum  of  Lord  Cottenham,  (1  Cr.  &  Ph. 
326,)  observed  upon.     Whitworth  v.  Qaugain 

512 


NB   EXEAT  BEONO. 

A  writ  of  fie  exeat  regno  having  isaaed  regu- 
larly against  a  trustee  upon  his  return  from 
abroad,  having  convertea  trust  funds  to  his 
own  use  before  he  went  abroad — Held»  that 
on  affidavit  that  "  he  did  not  mean  to  go  abroad 
again  without  settling  the  trust  afiairs,"  is  not 
sufficient  to  support  a  motion  to  dischaiige  the 
order  for  the  writ ;  the  defendant  not  stating 
in  this  affidavit  that  he  had  either  the  intention 
or  the  means  to  pay  the  money.  Nor  is  it 
material  that  he  returned  to  this  country  in 
pursuance  of  an  intimation  he  sent  home  that 
he  was  about  to  return  to  settle  the  trust  affairs : 
as  he  might  not  be  aware  that  his  breach  of 
trust  was  known  to  his  co-trustee.  BiekanUom 
V.  Cavendish    •*#•••     41 

ORDERS,   CONSTRUCTION  OF. 

1.  Where  defendant  answers  in  part  to  a  hUl, 
which  is  admitted  to  be  a  bill  for  relief  merely, 
and  demurrable  for  want  of  equity,  he  is  at 
liberty,  under  the  38th  order  of  1 841,  to  deefine 
answering  as  to  the  remainder  of  anch  bin. 
Drake  y.  Drake 59 

2.  Where  an  application  is  made  for  leave  to 
withdraw  replication  after  subpoenas  to  re- 
join have  been  served,  it  is  not  within  the 
term  of  the  20th  of  the  Orders  of  1833,  wluck 
rcNquires  all  special  applications  for  leave  to 
withdraw  replication  to  be  made  to  the  Blaster; 
but  an  order  for  the  purpose  may  be  obtained 
from  the  court.     Woods  v.  Woods   •        .139 

3.  Where  a  cop^  bill  is  served  without  the 
interrogating  part,  m  pursuance  of  order  23  of 
1841,  it  is  si^cient  to  state  in  the  affidavit  that 
a  true  copy  of  the  office  copy  of  the  bill  has 
been  served,  without  adding  that  the  party 
making  the  affidavit  had  examined  snch  copy 
with  the  office  copv.    Lefk  v.  Legh  •        .140 

4.  The  time  within  which  an  answer  is  to  be 
deemed  sufficient  under  the  13th  order  of  1841, 
with  reference  to  applications  for  amending  s 
bill,  must  be  calculated  from  the  filing  of  the 
answers  to  the  amended,  not  the  original  bill. 
Tomlinson  v.  Troughton   .        •        .        .201 

5.  At  the  Rolls,  it  is  the  practice,  if  there 
has  been  delay  in  applying  for  leave  to  enter 
an  appearance  for  a  ciefendant  under  the  8th 
order  of  1841,  to  require  either  notice  of  the 
motion  or  a  fresh  service  of  the  subpoena. 
Stevens  v.  Morrell 475 

6.  The  six  weeks  allowed  bv  the  1 3th  order 
of  1831,  after  the  answer,  if  tnere  be  only  one 
defendant,  is  to  be  deemed  sufficient,  for 
amending  the  bUl,  are  to  be  computed  from  the 
time  when  the  last  answer  of  that  defendant,  if 
more  than  one  answer  is  required  from  him, 
is  to  be  so  deemed.     Wilson  v.  Wilson    .  476 

PLEADINGS  (common   LAW). 

1.  In  an  action  on  the  warranty  of  a  horse, 
the  declaration  alleged  the  horse  to  have  been 
sold  "for  a  certain  price  or  sum,'*  and  it  ap- 
peared in  evidence  that  the  contract  was  that 
the  pUdntiff  should  pay  part  of  that  sum  in 
cash,  and  make  a  pair  of  oreeches  for  the  de- 
fendant, of  the  value  of  the  remainder : — ^Hdd, 
no  variance.     Saxby  v.  Wilkims       •        •    95 
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1.  A  rale  of  court  cannot  be  pleaded  as  an 
answer  to  a  judgment,  notwithstanding  the 
1  &  2  Vict.  c.  110,  8.  18,  which  enacts  that  all 
rules  of  courts  of  common  law  for  the  payment 
of  money,  costs,  charges,  or  expenses,  shall 
baFe  the  effect  of  judgments  in  the  superior 
<^arts  of  common  law.    Farmer  t.  Mottram 

142 

3.  The  court  has  .the  power  to  set  aside  a 
plea  which  on  the  face  of  it  appears  insufficient. 

A  judge  may  also  exercise  that  power,  and 
the  court  will  not  interfere  with  an  order  made 
by  him  allowing  the  plaintiff  to  sign  judgment 
as  for  want  of  a  plea,  unless  the  court  would 
clearly  see  that  the  judge  is  wrong. 

A  rule  to  set  aside  such  an  order  was  dis- 
charged^  with  cost8>  on  the  ground  that  it  was 
an  application  against  a  judge's  order.  L^t  ▼. 
Western 202 

4.  When  a  defendant  pleads  his  bankmptcy 
and  certificate  to  a  demand  for  goods  sold,  and 
the  replication  alleges  a  subsequent  ratification, 
the  following  letter  ("  Mr.  Stanley  begs  to  state 
that  he  will  take  an  early  opportunitv  of  settling 
his  accounts  with  Messrs.  L.  and  A.,  but  Mr. 
Stanley  objects  to  nve  his  bill,'')  was  held  to 
be  a  good  promise  In  writing,  signed  by  the 
bankrupt,  within  the  meaning  of  stat.  6  Geo. 
4»  c.  16,  s,  131,     Lqbb  and  others  v.  Sttmhy 

333 

5.  In  an  action  on  the  case  for  the  seduction 
of  the  plaintiff's  daughter;  Held,  that  the  plea 
of  not  guilty  only  puts  in  issue  the  wrongful 
act,  and  does  not  put  in  issue  the  fact  of  Uie 
daughter  being  servant  to  the  plaintiff.  The 
defendant  may  plead  not  guilty,  and  that  the 
daughter  was  not  the  seryant  of  the  plaintiff. 
Torrence  y.  Gibbine  .       •        •        •       «  171 

PLKADINGS  (kQVITT). 

1.  Where  a  portion  of  settled  property  has 
been  dealt  with  as  forming  part  of  the  residue 
of  the  settlor's  estate  bequeathed  by  his  will, 
and  has  been  ordered  to  be  paid  to  a  residuary 
legatee,  it  is  not  competent  for  a  party  claiming 
amder  the  settlement  to  institute  a  suit  against 
the  executors  of  the  will  for  the  purpose  of 
having  such  portion  paid  to  him,  without  bring- 
ing before  tne  court  the  residuary  legatee,  m 
whose  favour  the  order  was  made. 

And  semble,  such  suit  cannot  be  instituted 
without  making  the  wife  of  the  settlor,  in  the 
event  of  her  surviving  him,  a  party,  if  die  pro- 
perty is  limited  to  "  the  next  of  kin  or  personal 
representatives  of  the  settlor." 

But  if  the  next  of  kin  at  the  death  of  the 
settlor  be  a  feme  covert,  and  her  husband  take 
out  administration  to  her,  it  is  sufficient  to 
make  the  husband,  or  his  representative,  a 
party,  without  including  any  other  of  her  next 
of  km.    Kilner  v.  LmcA  and  others  .        .312 

2.  A  lease  of  mines  reserved  to  the  lessor 
and  bis  executors  a  proportion  of  the  profits  of 
working  them.  The  lessees  were  members  and 
co-directors  of  a  mining  company,  in  trust  for 
whom  they  took  the  lease.  On  a  bill  filed 
ilgainst  them  by  the  lessor's  executors,  de- 
manding an  account  of  the  profits  of  the  mines, 
and  for  that  purpose  a  production  of  all  docu- 


ments  and  accounts  that  might  show  the  same, 
the  defendants  admitted  that  there  were  some 
documents  in  possession  of  the  board  of  di- 
rectors or  their  secretary,  but  that  defendants 
were  prohibited  from  taking  extracts  of  them  : 
Held,  that  such  answer  was  inefficient,  the  de- 
fendants being  tmder  the  covenants  in  the  lease 
bound  to  produce  the  accounts.     Taylor  v. 

RtrndeU 332 

3.  The  30th  order  applies,  as  well  to  suits  in 
which  the  plaintiffs  are  beneficially  interested 
under,  as,  to  those  in  which  parties  claim  ad- 
versely to,  a  devise  of  real  estate  vested  in 
trustees.  In  a  suit  against  the  trustees,  it  is 
not  necessary  to  make  legatees  having  charges 
upon  the  real  and  personal  estate,  parties. 
Tne  hearing  upon  the  ai^^ument  of  the  objec^ 
tion  is  not  a  hearing  withm  the  meaning  of  the 
above  orders,  upon  which  the  court  may  de* 
cide,  whether  persons  beneficially  interested, 
ought  to  be  made  parties  to  the  record.  0«- 
bome  y,  f)reeman     •        •       «       •        •  454 

POOB  LAW. 

1.  The  father  of  a  woman  whose  bastard 
child  baa  become  chargeable  to  the  parish,  is 
not  liable  to  maintain  it. 

Where  the  justices  of  petty  sessions  refused 
to  hear  an  application  by  the  guardians  of  the 
poor  for  an  order  on  the  putative  father  of  a 
bastard  diild,  because  the  mother  of  such  child 
was  in  a  condition  to  mantain  her,  the  coiurt 
granted  a  mandamus  to  compel  them  to  hear 
the  application, 

Smble,  that  where  iustices  at  petty  sessions 
improperly  refuse  to  near  an  application,  and 
a  mandamus  is  obtained  to  compel  them  to  do 
so,  they  cannot  be  called  on  to  enter  continu- 
ances and  hear;  they  are  ordered  to  hear,  and 
they  cannot  set  up  the  delay  occasioned  by 
their  previous  refusal  as  an  answer  to  the  ap- 
plication. The  Queen  Y,  Justices  of  Yorkshire, 
In  re  Wakefield  UnUm      ....    29 

2.  Children  under  the  age  of  nineteen  cannot 
be  separated  from  their  mother  and  removed  to 
their  own  place  of  settlement,  even  though  the 
removal  tu&es  place  with  the  consent  of  the 
mother.    ... 

Where  a  woman  marries,  having  two  children 
by  a  former  husband,  the  one  six  yeais  old, 
and  the  other  four  years  old,  the  magistrates 
have  no  jurisdiction  to  make  an  order  for  the 
removal  of  such  children  from  their  mother  to 
their  own  place  of  settlement,  even  though  the 
mother  assents  to  such  removaL  The  Queen  v. 
T%e  Inhabitants  qf  Birmingham        .        .140 

3.  The  notice  of  charg^eabilitv  under  the  4  8c 
5  W.  4,  c.  7G,  must  be  signed  by  a  majority  of 
the  parish  officers.  Where  there  were  tour 
overseers  and  two  churchwardens,  and  such 
notice  was  signed  by  three  of  the  overseers,  but 
not  by  either  of  the  churchwardens,  it  was  held 
bad.    7%e  Queen  v.  Westbury  .        ,        .477 

PRACTICS  (common   LAW.) 

1.  The  appellant's  agent  must  deliver  paper- 
books  to  the  Chief  Justice  and  to  the  senior 
puisne  judge,  and  the  respondent's  agent  to  the 
other  two  judges.    Tins  should  be  done  at 
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least  two  days  before  the  daj  of  hearing.  A  i 
failure  in  this  respect  will  disentitle  the  party 
to  be  heard.  AUan,  AppeUatt  ^  Waterhouie, 
Respondent 62 

2.  Calls  and  appointments  at  plaoe  of  busi- 
ness, defendant's  residence  being  unknown. 

Description  of  the  defendant  by  the  initials 
ai  his  christian  name  must  be  accounted  fior. 
Cealy,  Cockbum     .        .        .        ..       .  307 

3.  An  aflMavit  sworn  before  a  commiasiQner, 
which  omits  to  state  m  the  jurat  the  name  of 
the  place  where  it  was  sworn,  is  insufficient. 
i»  re  the  arbUraUon  bHweem  Cobs  and  Caee 

S18 

4.  In  an  cases  entered  in  the  Grown  paner 
there   must    be  a  delivery  of  paper-books. 
Without  such  delirery  the  case  will  not  be 
sidered  as  entered  in  the  Crown  paper,     ne 
Queen  v.  Thompgon .        «        •        •        .  272 

6.  Where  both  plaintUP  and  defendant  put 
demurrers  on  the  recard,  that  party  whiose 
demurrer  is  placed  diere  the  £nt  in  point  of 
Hme,  has  the  right  to  begin  the  argument. 
Hilton  V.  Lord  QranoUk .        .  .335 

6.  It  ia  a  rule  of  court  thai  an  affidavit  to 
fpround  a  motion  lor  a  rule  nisi  cannot  be  arwom 
before  the  attorney  for  Uie  varty,  or  lua  part- 
ner. On  an  applioition  on  oehalf  of  the  Uni- 
versity of  Cambridge  for  a  daim  of  oogmsanoe, 
the  affidavits  were  sworn  before  M.,  who  was 
in  partnership  with  T.,  the  attorney  empleyvd 
on  behalf  of  the  University.  T.  made  affi- 
davits stating  that  he  alone  was  the  attorney 
for  conducting  the  business  of  the  University : 
field,  that  the  affidavits  were  propeily  sworn 
before  M.,  and  diat  the  nde  m  court  did  not 
under  such  circamstances  apply.  TWner  v. 
Motet 399 

7.  Where  several  aged  witnesaee  had  been 
examined  for  the  defendant,  in  an  action  of 
ejectment,  and  a  rule  ituri  for  a  new  trial  had 
been  obtained,  the  court  refuaed  on  ap^ication 
to  take  the  case  out  of  the  new  trial  paper,  and 
aUow  it  to  come  on  as  a  motion ;  but  intimated 
ihat  in  case  the  rule  should  be  made  absolute, 
the  evidence  of  any  of  the  witneAes  who  might 
die  in  the  mean  tune,  might  be  read  from  the 
judge's  notes.  Anon        .        •        •        .  1S7 

PRACTICB   (»OUITT.) 

1.  Where  money  had  been  brought  into 
court  in  a  suit  which  was  subsequently  compro- 
mised, the  court  refused  to  make  anv  other 
order  respecting  it,  than  that  it  should  be  re- 
paid to  the  party  who  brought  it  in.  WiXkime 
V.  Wood 139 

2.  A  defendant  cannot  protect  himself  from 
the  production  of  documents  admitted  by  his 
answer  to  be  in  his  possession,  on  the  ground 
that  another  indictment  is  pending  against  him, 
and  that  they  may  be  used  in  support  of  the 
criminal  charge  contained  in  the  mdictment, 
provided  the  answer  was  put  in  before  the 
mdictment  was  found.    Bioe  v.  Qardon   .  156 

3.  A  commission  to  examine  witnesses 
abroad,  touching  facts  respecting  which  a  re- 
ference has  been  made  to  the  Master,  issues, 
when  necessary,  upon  his  certificate,  and  not 


upon  application  to  the  court  in  ^  first  in- 
stanoe.    Bamford  v.  Bamfrrd .  .271 

4.  Where  a  cross  suit  is  at  issue,  and  wit- 
sses  are  about  to  be  examined,  the  court  will 

enlarge  pubheation  in  the  original  suit,  so  as  to 
admit  of  the  depositions  being  completed  in 
the  cross  suit,  provided  diligence  has  been 
used  in  the  prosecution  of  it.  MiUersk  v.  Mta-^ 
MU 347 

5.  A  defendant,  making  his  defence  by  an- 
swer only,  nrast  make  a  rail  answer,  even  in  a 
case  where  an  answer  alleges  pnrchaaea  for 
valuable  consideration  without  notice. 

(TV  ease  of  Adams  o.  Fisher  3  MyL  ^  C. 
526  >'  distingmeked  tmd  emppofied,) 

Independently  of  the  above  rule,  it  is  of  the 
utmost  oonseooence  that  a  defendant  who  pnr*- 
chaaed  incumbranoes  on  an  estate  fiH'the  beae^ 
fit  of  the  estate,  should  disclose  what  he 
actoallv  paid,  as  he  is  not  entitled  to  reoove 
from  the  estate  more  than  the  amns  paid  bj 
him.    LmcoffsTT.  JRdom  •  413 

6.  Wheie  a  decree  wtn  has  been  obtained  in 
a  fbrecloaute  suit,  and  the  aiibpoena  to  show 
cause  served,  the  court  will,  upon  the  death  <tf 
die  mortgagor  and  revivmr  of  the  aost  sgaiDst 
Us  heir,  make  Uie  decree  absolute,  withool  re^ 
quiring  a  freah  subpoena  to  be  served.  BM- 
weU  T.  Ibmet ^^* 

7.  After  a  motion  to  dismiss  for  want  of 
proaeeution,  which  was  ordered  to  stand  over 
vntil  after  anoAer  proceeding  should  be  dia- 
poaed  of,  the  plaintiffcannot  obtain  as  of  com:se 
an  order  to  amend. 

The  motion  for  leave  to  amend  should  be 
made  to  that  branch  of  the  court  before  which 
the  motion  was  made  to  dismiss.  Marqms  ef 
Hertford  v.  Suk$e  .        •        .  .43$ 

8.  A  creditor  coming  in  under  a  decree,  is 
entitied  to  be  permitted  to  prosecute  the  same, 
on  account  of  the  dday  of  the  parties;  and  his 
titie  in  tixat  respect  is  not  affected  bythe  fact  of 
another  creator  bong  made  a  party  to  the  w* 
cord  by  supplemental  b9L 

Circumstances  of  such  delay  in  the  proeecn-^ 
tion  of  a  decree  as  justify  the  Master  to  transfer 
the  prosecution  of  it  from  the  plaintiff  to  a 
creditor  who  is  not  a  party  on  the  record. 

When  the  Master  expresses  his  judgment  on 
the  circumstances  before  him,  and  transfers  the 
prosecution  of  the  decree  to  a  creditor,  as  he  is 
clearly  autiborised  to  do  by  the  56th  order,  the 
Lord  Chancellor  wotfld  require  a  very  desr 
case  to  be  made  before  he  would  reverae  that 
judgment.  Lord  Ahxmlev  v.  IRmunrd  452, 473 

9.  After  an  order  has  been  made  fin*  pajrment 
into  court  of  sums  admitted  by  the  answer,  tiie 
court  will  not,  on  a  renewed  apphcation,  order 
payment  of  a  sum  which  was  not  required  to 
DC  paid  in  on  the  former  application,  in  con- 
sequence of  its  having  been  invested  in  a  pur- 
chase. 

Where  a  defendant  has  by  his  answer  chaiged 
himself  with  a  larger  sum  than  he  was  liaWe 
for  in  consequence  of  an  error  in  transcribmg 
the  answer,  the  court  wiU  admit  evidence  to 
rebut  the  plamtiff's  chiim  to  have  such  som 
brought  into  court. 
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The  court  will  not  -nqiiire  a  defendant  to  ply  |  statute. 
into  court,  a  sum  which  appears  by  his  answer 
to  an  amended  hfll  to  have  been  omitted  in  his 


answer  to  the  original  bill,  if  he  can  show  that 
the  sum  omitted  was  covered  by  the  sum  ad- 
mitted in  his  first  answer,  and  ordered  to  "be 
paid  into  court.     Churchman  v.  Capon      .  270 

lO.  When  a  plaintiff  sedcs  to  issue  seques 
tration  under  the  3rd  section  of  11  Geo.  4,  and 
1  /W.  4,  c.  36,  it  is  sufficient  for  him  to  give 
his  own  bond  as  a  security  for  restoring  any 
property  that  may  be  recovered  by  him,  m  the 
event  of  the  defendant's  appearing  and  defend- 
ing the  suit. 

A  reference  is  made  to  one  of  the  Masters  to 
settle  the  bond  which  is  now  entered  into  by 
the  plaintiff,  with  the  clerk  of  ihe  writs  and  re- 
corck.    liett  v.  RandaU  .        .        .        .28 

PRINCIPAL  AND  AGBNT. 

An  agent  for  the  grantor  and  grantee  of  an 
annuity  was  entrusted  by  the  grantee  with  the 
amoiznt  necessary  for  its  redemption,  and  ob^ 
tained  from  the  grantor  a  deed  of  assignment 
and  release  from  the  annuity,  under  the  pre- 
mise of  remittiiig  him  the  consideration  for  the 
redemption,  which  he  failed  to  do,  and  appro- 
priated the  sum  received  by  him 'for  the  pur- 
pose to  his  own  use :  Held,  that  as  the  time 
limited  bv  the  notice  for  redeeming  the  an- 
mnty,  had  not  expired  when  the  redemption 
money  was  misappropriated  by  the  agent,  and 
the  receipt  for  the  money  indonedon  the  deed 
of  assignment  and  rdease  had  not  been  signed 
by  the  grantee,  the  agent,  in  respect  of  the 
misappropriation,  must  be  considered  as  the 
agent  of  the;grantor  alone;  and  thatthe-grantee 
was  entitled  to  have  the  assignment  and  release 
delivered  wp  to  him.     VmUkUur  y.  Jilagr4ive 

217,  251 

aUO  WABHANTO. 

"Where  a  quo  warranto  information  was  ap- 
plied for;  ana  an  objection  was  tdceh  that  tne 
relator  was  not  a  proper  person  to  make  the 
application ;  the  court  would  not  entertain 
another  application  on  the  same  subject  by 
another  relator,  while  the  former  rule  was 
pending.  If  the  first  application  Was  collusive, 
and  made  for  the  purpose  of  preventing  a  se- 
cond application  within  the  time  limited  bylaw, 
that  fact  might  be  shown  afterwards,  and  the 
party  would  not  l)e  deprived  of  his  right  by  the 
lapse  of  time.     The  Oiieen  v.  Udall  .        .515 

RAILWAYS. 

In  an  action  on  the  case  against  a  railway 
compoliy,  by  a  passenj^er,  fok*  an  injury  caiised 
by  the  negl^enee  aad  improper  conduct  of  the 
company ;  the  declaration  alleged  that  the  de- 
fendants were  owners  and  pr<^rietors  of  a  cer- 
tain railway  tod  carriages,  and  that,  by  the 
negligence  and  want  of  skill  on  the  part  of  the 
defendaiits,  the  carriage  in  which  the  plaintiff 
travelled  was  thrown  off  the  line,  and  the  plain* 
tiff  severely   injured.     Plea,    not   guilty  by 


Held  that  the  ibtion  was  brought 
against  the  defendants  in  their  character  of 
common  carriers,  and  not  as  proprietors  of  the 
railway,  and  therefore  that  the  defendants  were 
not  entitled  to  notice  of  action  required  by 
section  253  of  the  London  and  Brighton  Rail- 
way Act,  (1  Vict.  c.  119.)  Carpue  v.  Brighton 
Railway  Company 454 

•  .BATSS.     . 

1.  Under  statutes  3  W.  &  M.  c.  11,  s.  6, 
and  4  &  5  W.  4,  c.  76,  s.  66,  a  payment  of  the 
rates  by  the  lah(Uord,  pursuant  to  an  agreetnent 
between  landlord  and  tenant  to  that  e&ct,  even 
where  the  tenant's  name  appears  in  the  rate 
book,  will  not  satisfy  the  provisions  of  those 
statutes,  and  no  settlement  was  held  to  be 
gained.  The  Qeeen  v.  The  Inkabita$U8  of  St 
Kihin^ton 60 

22.  Several  persons  exclusively  occupied  each 
a  room  in  a  factory^  of  the  yearly  value  of  10/. 
or  upwards,  approached  in  some  cases  by  a 
common  stairQUe,  in  others  by  separate  stair- 
cases from  the  oataide  of  the  building,  the 
spinning  machines  in  each  voom  being  the  pro- 
perty of  the  several  tenants,  but  ue  steam 
power  and  the  main  gearing  or  shafting  being 
siq>plied  by  the  landlord :  Held,  that  each  of 
these  pefsoBS  had  euch  on  ezdusive  occupa- 
tion of  a  "luiildiQg"  within  the  2  Will.  4, 
c.  45,  s.  27,  as  to  entitle  him  to  a  vote  for  the 
borough. 

The  landlord  and  all  the  tenants  were  rated 
jointly  to  the  poor  'Mte :  Held,  that  each  was 
didv  rated. 

The  whole  rate,  with  the  exception  of  a  sum 
allowed  in  respect  of  a  part  of  the  premises 
that  was  empty,  was  paid  by  the  landlord, 
under  an  agreement  with  the  tenants:  Held, 
that  the  pavmentof  the  rate  by  the  hand  of  one 
of  tlie  parties  jointly  rated  enured  to  the  benefit 
of  all,  and  was  virtually  a  payment  by  each. 
Wright  v.  The  Town  Clerk  of  Stockport    .  158 

3.  An  dfficer  in  the  service  of  government 
occupied  a  house  in  Chatham  dock-yard,  be* 
longing  to  the  Lords  of  the  Admiralty.  He 
paid  no  rent,  but  had  the  house  as  part  remu- 
neration for  his  services  :  he  had  the  exclusive 
occupation  and  control  over  the  house,  and  no 
part'  of  it  was'  used  for  public  purposes,  the 
office  in  which  his  .public  services  were  per- 
formed being  away  from  it :  he  was  rated  to 
the  poor-rates  and  assessed  taxes  in  respect  of 
the  nouse :  the  rates  and  taxes  were  paid  by 
the  paymaster-general's  clerk  at  the  pay-office 
at  Chatham :  they  were  paid  as  part  remunera- 
tion for  the  party's  services :  if  he  had  not  been 
allowed  the  nouse,  he  would  have  had  a  certain 
sum  per  week  in  lieu  of  it,  in  addition  to  his 
sakiy:  if  he  had  paid  the  rate  himself,  it 
would  have  been  repaid  to  him  by  the  Ad- 
miralty :-r-Held,  that  the  party  occupied  as 
tenatit  within  the  2  W.  4,  c.  45,  s.  27,  and  that 
he  had  paid  the  poor-rates  as  required  by  the 
proviso  in  that  section.  Hughes,  Appellant: 
Overseer^  of  Chatham,  Respondents  •        .172 
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BBFBBBNCI. 

Wben  an  order  of  reference  empowering  the 
arbitrator  to  enlarge  the  time  for  making  bis 
award  bad  been  made  a  rule  of  court,  on  affi- 
davits veriMng  tbe  order  and  tbe  enlargements, 
a  rule,  cafling  on  tbe  defendant  to  pay  two 
sums  of  money  pursuant  to  tbe  award,  was 
granted  without  any  fresh  affidavit  that  the  en- 
largements bad  been  duly  made.  StapleM  v. 
Hagw 31 

STAMPS. 

1.  In  an  action  for  work  and  labour*  with  a 
plea  of  set  off,  where  it  appears  that  the  work 
was  done  under  a  written  contract,  not  admis* 
«ible  in  evidence  for  want  of  a  stanq),  parol 
evidence  cannot  be  received  of  work  done  eorfra 
the  contract,  and  a  judge  cannot  look  at  the 
contract  for  the  purpose  of  seang  how  far  the 
proposed  evidence  does  or  does  not  apply  to  it. 
Buxton  V.  Comish    .        •        ,        ...  438 

2.  An  ad  valortm  stamp  is  the  proper  stMnp 
on  an  agreement  for  a  lease,  where  the  premium 
on  insurance  of  the  premises  by  the  landlord, 
is  to  be  added  to  the  rent  reserved. 

It  is  incumbent  on  the  party  objecting  to  the 
sufficiency  of  a  stamp  on  an  agieemeot,  which 
is  properfy  stamped  on  the  face  of  it,  to  show, 
by  reasonable  evidence,  that  it  is  insufficient 
irikim  v.  Smith 351 

8HBBIFP. 

Seisure  of  goods  hj  a  sheriff  under  a  writ  of 
fieri  facias  is  valid,  without  touching  or  taking 
possession  of  the  goods. 

When  a  sheriff  says  in  the  presence  of  the 
person  who  has  the  goods,  "  I  have  a  writ, 
you  must  consider  the  omnibus  in  the  custody 
of  the  sheriff  of  Middlesex,  and  vou  take  it  off 
-the  premises  at  your  peril:"  Held,  this  was  a 
good  seixure  by  the  sheriff.    Balls  v.  Pitt  350 

8TBWABD  OP  ▲  MANOB. 

A  bill  bv  a  steward  of  a  manor  for  fees  due 
'  upon  the  aamission  of  copyhold  tenants,  is  not 
taxable  under  the  6  &  7  Victoria,  c.  73,  be- 
cause  the  steward  happens  also  to  be  an  at- 
torney.    AUany,Aldndge        .        .        .379 

TRIAL. 

1.  Where  by  the  misconduct  or  fault  of  a 
jurv  they  are  discharged  from  giving  a  verdict^ 
and  the  cause  is  tried  a  second  time,  the  party 
ultimately  successful  will  not  be  entitled  to  the 

-costs  of  the  first  attempt  at  trial.    Bnmmr. 
Clarke 174 

2.  A  defendant  being  entitled  to  two  days' 
notice  of  countermand  of  notice  of  trial,  notice 
given  on  the  Saturday  for  Monday  is  insuffi- 
cient.    Rose  y.  Macgregor        ,        .        .  440 

3.  It  is  competent  for  a  defendant  under  the 
3  &  4  W.  4,  c.  42,  8.  17,  to  take  a  cause  down 
for  trial  before  the  sheriff,  by  proviso.  Har- 
rison  v.  Sutton 456 


'tBUITBBS. 

1.  The  Lord  Chancellor  would,  under  tbe 
act  3  &  4  Vict.  c.  77^  give  effect  to  a  peti^nto 
extend  an  ancient  grammar  school  to  other 
useful  branches  of  education,  if  the  funds  of 
the  cluurity  were  sufficient,  and  no  risk  of  los- 
ing exhibitions  appertaining  to  the  school  as  a 
grammar  school. 

Applications  to  grant  new  trustees  in  pkoe 
of  decaued  trustees,  where  the  survivors  ait 
sufficient  for  managing  the  charity,  are  not  to 
be  encouraged.      In  re  MarUwrough  School 

269 

2.  By  act  of  parliament  estnblishing  a  canal 
company,  the  company  bad  power  to  take 
lands  for  the  canal,  and,  in  case  the  seller  of 
common  or  waste  land  could  not  make  a  good 
title,  or  could  not'  be  ascertained,  to  pay  tbe 
purchase  money  into  the  Ck)urt  of  Cnancery. 
The  company  took  possession  of  part  of  the 
lands  of  Penge  Common  for  their  canal*  and 
did  not  pa^  into  court  the  purchase  money,  the 
amount  of  which  was  calculated  by  the  00m- 
missionenT  in  1812.~  In  1827,  an  act  was 
passed  for  enclosing  the  common ;  and  in  1837, 
the  commissioners  under  that  act  allotted  the 
land  taken  by  the  oanal  company  to  one  8.,  who 
had,  in  1813,  assigned  his  interest  lo  C« 

Held,  that  the  company  weie  trustees  for  5. 
and  his  assigns,  and  that  these  were  not  guilty 
of  laches  in  not  suing  the  company  lor  the  p«t- 
chase  money  before  1837^  when  the  true  owner- 
ship of  the  land  was  ascertained.  Cator  v. 
The  Crogdom  Canal  Compang    .        •        .297 

3.  Where  leal  estate  is  devised  to  trostees 
upon  trust  to  sdl  and  spply  H»  proceeds  in 
such  manner  as  a  testaSrix  snalt 'direct,  and  no 
direction  is  given,  the  crown*  cannot  claim  the 
property  as  agsinet  *  the  truirtees  m  CKmuit  of 
neir  or  next  of  kin  of  the  testator.  Sseas  as  to 
personal  estate.    Thyjbr  T*  Haggartk      .  398 

VKNDOB  AND   PUBCHA8BB. 

^  The  period  of  sixty  years  for  showing  good 
title  to  property  to  ai  purchaser  remains  still 
tbe  rule.  The  act  3  &  4  W.  4,  c,  27,  does  not 
introduce  any  new  rule  in  that  respect,  and  to 
introduce  a  new  rule  would  be  dangerous. 

A  purchaser  is  not  entiUed  to  a  covenant  for 
production  of  copies  of  court  rolls  or  of  in- 
dentures of  bargain  and  sale  enrolled  if  they  are 
not  in  the  possession  or  power  of  the  vendor. 
Cooper  V.  Emery      .      ' «        •        •         .433 

VOLUNTABY  ARSIOKMBNT. 

Mrs.  K,,  who,  in  the  event  of  the  death  of 
her  daughter  without  Issue,  would  be  entitled 
to  a  fund  which  was  vested  in  trustees,  executed 
a  voluntary  assignment  of  her  expectant  in- 
terest in  the  fund  to  the  husband  of  the  daugh- 
ter, and  declared  the  truste  thereof,  partly  for 
him,  partly  for  herself.  The  daughter  died 
without  issue :  Held,  on  a  bill  filed  by  the 
husband  against  Mrs,  K,,  that  the  asaignment. 
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beiiiff  Toluntary^  oonU  not  be  enforced.    Meek 
V.  KettieweU 169 

UNeLAIMBD  DIVIDBND8. 

Stocky  the  dividends  of  which  were  not 
daimed  for  more  than  tenjeare,  was  trana- 
ferred  to  the  commiaaioners  for  the  redemption 
of  the  national  debt.  The  party  entitled  after- 
wards obtained  a  re-tranafer>  buftwaa  obliged 
to  pay  the  costs  of  the  commisaionen  and  the 
Attomey-Genoral.    In  re  Holland,  a  lunatic. 

632 

WARRANT  OF  ATTORNKY. 

The  rule,  that  on  affidavit  cannot  be  used 
after  a  year  from  its  date,  is  confined  to  the  case 
of  affidavits  to  hold  to  bail:  therefore,  the 
court  granted  leave  to  sign  judgment  on  an  old 
warrant  of  attorney,  though  the  affidavit  stating 
the  due  execution  of  the  instrument  on  which 
the  motion  was  made  had  been  used  on  an  un- 
successful application  more  than  a  year  before 
(yNeia  V.  Coghkm 515 

WILL. 

1.  Where  a  bequest  is  made  to  the  minister  of 
a  chapel,  upon  trust  for  investment,  and  to 
divide  the  dividends  between  certain  charitable 
institutions,  he  is  only  entitled  to  the  dividends. 
Seems,  where  the  corpus  is  bequeathed  to  him 
for  division. 

Where  certain  legacies  are  directed  to  be  paid 
out  of  residue  including  legacies  to  executors, 
and  there  are  not  sufficient  funds  to  aatisfy  all, 
the  latter  are  entitled  to  priority. 

Where  costs  at  die  hearipir  have  been  ordered 
lo  bs  taxed  aa  between  solicitor  and  etisnt,  and 
then  is  nothing  in  the  order  to  ahow  special 
circamataaces,  the  same  principle  of  taxation 
will  be  adopted  on  further  directions. 

Where  a  debt  was  carried  in  before  the  Master 
before  the  date  of  the  orders  for  August,  1841, 
but  not  attowed  until  afterwards, '  interest 
cannot  be  claimed  under  the  47th  of  those 
orders.    Saunders  v.  Chultf    •        •        .37 

2.  Where  the  limitation  m  a  settlement  is  to 
**' executors  and  administrators/*  such  limita- 
tion does  not  mean  next  of  kin  of  the  party  eur 
titled ;  but  persons  answering  that  description' 
take  in  their  representative  character. 

Where  a  suit  has  become  necessary  in  conse* 
-quence  of  the  refusal  of  a  trustee  to  transfer  the 
trust  fand  to  the  parties  entitled,  and  the  trus- 
tee has  acted  under  the  advice  of  counsel,  the 
court  will  not  charge  him  with  costs ;  but  if 
the  case  is  governed  by  decided  aotiierities  he 
will  have  tobear  his  own  costs.    Allen  v.  T%crpe 

57 

3.  A  testator  directed  the  surplus  of  the  pro- 
duce of  his  estates  to  be  accumulated  for  five 
years  from  his  death,  and  at  the  end  of  that 
time,  ha  left  lOOl.  and  50/.  respectively,  to 
each  of  several  persons  named,  or  as  many  of 


rapresentatives  of  those  legatees  who  were  not 
livmg  at  the  expiration  of  any  of  the  successive 
I>ericxls,  after  toe  first  five  years,  were  not  en- 
titled to  the  payments  directed  to  be  made  at 
such  periods.    Mruee  v.  Charlton     .        .138 

4.  A  gift  of  ''cash  or  monies  so  called/* 
held  not  to  include  promissory  notes.  Long 
Annuities,  or  Columbian  Bonds. 

A  gift  to  ''  A.  and  his  fEimilv,"  confined  to 
children  living  at  the  date  of  tne  will.  Beaks 
V.  Beales         /.....  171 

5.  The  law  does  not  annex  to  a  demise  of 
land  an  impHed  warranty  that  it  shall  answer 
the  puipoee  which  the  lessee  had  in  view  in 
taking  it;  and,  therefore,  where  a  party  took 
land  for  a  certain  term,  as  eatage  for  cattle,  and 
the  cattle  died,  in  consequence  of  the  land 
being  poisoned  :  Held,  that  the  tenant  was  not 
released  from  his  obligation  of  paying  rent  up 
to  the  end  of  his  term.    Sutton  v.  Temple  254 

6.  Testator  devised  his  real  and  personal 
estate  in  separate  portions  to  his  three  sons,  one 
of  whom  died  before  his  father,  leaving  a  widow 
eneemte,  to  whom  by  his  will,  he  devised  his 
real  and  personal  estate. 

Held,  that  the  devise  took  effect  in  the  same 
manner  as  it  would  have  done,  had  the  son 
survived  the  testator;  and  that  the  legatee  had 
a  testamentaiT  power  over  the  share  devised  to 
him,  imd^  the  statute  1  Yict.  c.  26.  Johnson 
y*  Johnson       ••••.••  348 

7*  A  testator  having  bv  his  will  directed  that 
in  the  event  of  his  daugnter  predeceasing  his 
wife,  his  trustees  should  accumulate  the  in- 
terest of  his  residuary  estate,  and  that  at  the 
decease  of  his  wife  the  whole  residue,  or  capital, 
should  be  divided  into  two  equal  parts,  one 
whereof  should  be  divided  amongst  his  nearest 
of  kin,  and  the  other  amongst  his  wife's  nearest 
of  kin :  Held,  that  the  nearest  of  kin  of  the 
testator  living  at  the  time  of  his  death  were 
intended. 

Held  also,  that  a  sister  of  the  testator,  who 
claimed  as  next  of  kin,  living  at  the  death  of 
his  widow,  was  entitled  to  file  a  bill  in  support 
of  her  ckum,  although  the  widow  had  obtamed 
a  decree  in  her  favour  as  administratrix  of  her 
daughter  fourteen  years  before.  Urquharty^ 
Urqukart         .        .        •        .        .        .379 

8.  A  gift  of  a  specific  legacy  to  a  parfy, 
coupled  with  a  general  gift  of  residue  to  the 
same  party  in  trust,  makes  the  party  trustee  for 
the  whole.    Indertoick  v.  Inderwick  .        .381 

9.  A  testator  bequeathed  a  sum  of  money  to 
R,  for  the  use  of  a  college  for  the  education  of 
Roman  Catholics.  JR.  having  died,  the  court 
upon  having  received  satisfactory  information 
of  the  nature  of  the  college,  its  fonds,  and  go- 
vernment, ordered  the  executors  to  pay  the 
money  to  the  president,  to  be  applied  oy  him 
according  to  the  directions  of  the  will.  Ex 
parte  Coekshoot  and  others  tti  Walsh  v.  Glad^ 
stone 395 

10.  A  master  gave  his  servants  sealed  packets 


them  as  should  oe  then  living,  and  the  same  containing  checks  on  his  bankers,  with  direc 

sum  to  be  given  at  the  end  of  ten,  fifteen,  and  tions  to  present  them  after  his  death :  and  he 

twenty  years  from  his  death :  Held,  that  the  afterwards  by  his  will  gave  those  servants  aa« 


us 
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Buities;  and  subject  thereto^  and  to  other 
legacies,  he  bequeathed  the  residue  of  his  per- 
sooal  estate  to  other  persons^  and  revoked  all 
former  wills.  The  checks  were  admitted  to 
probate  as  part  of  the  kst  will.  Held,  that  the 
gifts  of  the  checks  were  revoked  bj  the  will ; 
and  that  notwithstanding  the  admission  of  them 
to  probate,  it  was  competent  to  this  court  to 
declare  them  void.  Ex  parte  Hall  and  Harris 
--Walsh  V.  Gladstone  .  •  .  .896 
11 .  A  bequest  of  residue,  upon  trust,  for  Ihe 
benefit  of  advancement  of  such  societies,  sub- 
scriptions, or  purposes,  (having  regard  to  the 
glory  of  God,  in  the  spiritual  welZeo-e  of  his 
creatures,)  as  the  trustees  in  their  discretion 
should  think  fit :— Heldj  a  charitable  puQX>8e, 


40^hieh  the  whole  lond^raa  applicable,  wiCh- 
out  any  .discretion  .in  th^  trustees.     TommsBbd 

V.  Cams 416 

12.  A  teatator  bv  his  ^U  dhnected  hi«  ex- 
ecutors after  the  aeath  of  his  wife,  to  sell  lu 
freehold  and  copvhold  property,  and  to  pay  and 
equallv  divide  tlie  produce  thereof,  together 
with  tne  residuarv  estate,  to  and  amongst  ths 
children  of  his  brothers  and  sisters,  and  the 
children  of  lus  idfe's  brothers  and  sisters ;  and 
that  in  case  of  the  death  of  either  of  them  in 
the  lifetiffle  of  the  wife  leaving  iaeue,  such 
issue  should  take  the  parent's  share:  Held 
that  the  period  of  distribution  was  the  ^riodof 
vesting,  and  not  the  time  of  the  testator  s  death. 
Beck  V.  Barn  •        •       ••       •        .475 
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Farmer  o.  Mottram,  149 

Fitzgerald  v.  Curtis,  497 

Flight  0.  Cooke,  417 

French  v.  Maule,  510 

Garrard  t.  Hardey,  997 

Garratt  v,  Babington,  850 

Gibbons  o.  Spalding,  101 

Gibson  v.  Ireson.387 

Goooh  V.'  Goodman,  151 

Grant  v,  Ridley.  465 

Green  o.  Elgte  and  ToQlmxn,  889 

Gude,  ex  parte,  46 

Gurford  «.  Bsyley,  527 

Gutteres,  ex  parte,  61 

HaUo.  McDonald,  848 

V.Betty,  165 

»-^-  and  Harris,  ex  parte,  896 
Harrison  v.  Sutton,  456 

^.Tste.  464 

V.  Elwin,  290 


Hartley  V.Gilbert,  If 2 
Hartland  «.  Atcherley.  271 
Hasdeham  «.  Young.  534 
Hertford,  Marquis  of,  v.  Suisse,  435 
HAton  V.  Lord  Granrille,  335 
Hodgkinson  v.  IVyatt,  495 
Holland.  In  rf.  532 
Holt  V.  Ede,  509 
'Horrock  v.  Lediard,  428 
'Hughes  V.  Overseers  of  Chatham,  172 
Hurcombe  o.  St«rricher,  428 
Inderwick  v.  Inderwick,381 
Jenkins  v.  Jones,  31 
Johnson  v.  Johnson,  348 
Kennedy  v.  Watton,  48 
K liner  v.  Leach  and  others,  Sl2 
Lancaster  v.  E?ors  and  others,  413 
Lees,  in  re,  397 
Legh  V.  Legh,  140 


*  In  addition  to  the  original  cases  reported  exclusively  for  the  Legal  Observer,  this  list 
includes  the  names  of  recent  cases  quoted  in  the  Dissertations,  and  other  articles  in  the  present 
volume :— forming  a  velry  comprehensive  review  of  the  decisions  in  all  the  courts. 
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Lett  V.  Western,  f OS 

—  V.  Randall,  t8 
Lewin  v.  Holbrook,  StS 
Lewis,  in  re,  S78 
Lincoln  v.  Wright,  34 

Lobb  and  others  v.  StanlejTf  SS3 

Markly,tfir«,  164 

Marlborough  School,  in  r§,  269 

Meek  v.  Kettlewell,  169 

Mellersh  v,  MaT8hft1U347 

Merchant  v.  Frankis,  466 

Molony  «•  Kennedy,  150 

Neale  v.  Ellis,  4t5 

Needham  o.  Bristowe,  427 

Nichols  V.  Stockbridge,  464 

Node  o.  Backhouse,  410 

O'Neill  V.  Coghlan,  515 

Orchard  v.  Coulsting,  206 

Osborne  e.  Freeman.  454 

Partick,  §t  jioAt^  50 

Pearse,  in  rt,  156 

PeiTTO.Watu.528 

Phillipson  V.  1  empest,  466 

Phillips  V.  Claggett,  426 

Queen  v.  Bishop  of  Bath  and  WelU,  45 

—  V.  Inhabitants  of  Birmingham,  140 
——V.  Inhabitants  of  Cartworth,  125 

'  V,  Inhabitants  of  Gilberdike,  124 

— — —  V.  Inhabitants  of  South  KiWington,  60 

*  V,  Lord  Mayor  of  London,  456 

' —  r.  Thompson,  272 

©.Udall,  575 

e.  Walsall.  50 

V,  Westbury,  477 

— 1».  Justices  of  Yorkshire,  29 

Ransford  v.  Bosapquet,  508 
Rees  and  Da?ies,  sx  parte,  93 
Rice  V.  Gordon,  156 
Richardson  v.  Cavendish,  41 
— — ^—    V.  Kensit,  46 
Roberts,  cr  parte,  478 
■  r.  ElsK'orth,  428 

Rose  e.  M'Gregor,  440 
Saunders  v,  Goulty,  27 
Saward,  ex  parte^  124 


Ssxby  V.  Wilkins,  95 
Simpson  v.  Wilkinson,  51 
Smith  «.  Goldswortfay,  466 

—  V.Bond,  522 

—  «.  Poole,  307 

—  •  e.  Jeyea,  18 
Staples  V.  Hague,  31 
Sterens  v.  Morrell,  475 

■  »•  Angell,  465 
Sutton  V.  Temple,  254 
Taylor  v.  Rolf,  &c.,  515 

V.  Rundell,  532 

V,  Hay  garth,  598 

Teggin  o.  Langford,  426 
Thorpe  v.  Mattingley  and  otben,  tSl 
Timms  o.  Williams,  424 
Tomlinson  v.  Troughton,  201 
Torrence  v.  Gibbins,  171 
Townsend  v.  Cams,  416 

Tudbell  V.  Burgess,  62 
Tugman  o.  Hopkins,  }50 
Turner  v.  Bates,  599 
Urqubart  v.  Ufquhart,  579, 492 
Vandeleur  v.  Blagrave,  217,  251 
Yigera  v.  Pike,  228 
Walker  o.  Gelling,  502 

■  «.  Needhapi,  426 
Walsh  V.  Gladstone,  396 

Webb  e.  Overseers  of  Birmingham,  61 
Wharton  v.  M'Kenzie,  495 
Whitmore  e.  Town, Clerk  of  Bristol,  62 
Whitworth  v.  Gaugain,  512 
Wilkins  V,  Wood,  1S9 

,  in  rr,  492 

Willatsv.  Busby,  465 
Wilkes  V.  Perks,  464 
Wilson  V.  Beddard.  290 
^— .  V.  Smith^  35 1 
g.  Wilson,  476 

and  o\^ers,  in  rtj  95 

Withy  V,  Mangles,  10 

Wilton  V.  Ross,  SOft 

Woods  V,  Woods,  139 

Wright  e.  Town  Clerk  of  Stockport,  158 

Wyatt  e.  Wallis,  58. 


ERRATA. 
Page  424,  col.  2,  line  9,/0r  such  rsaif  loan* 
— '    425,  —  1»  — ^    6,  dsU  anch. 

—  426,  —  1,  I —  26,/irr  collision  fMif  collusion. 

—  426,  —  2,  —    6,  for  destruction  read  distinction* 

—  509,  —  1,  n,for  89.  read  Izzxiz. 

—  140,  _  2,  —  28,  45  > 

—  141,  —  2, —   8       >/0r  children  under  nineteen  rMtcTBurta     .. 

—  545, —  2, —43       ) 
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Abioger.  Lord,  memoir  of,  481 

Alwtract  of  title,  60  jears,  410, 4S3         • 

Ahaent  party,  463 

Accountant-GeDeral*B  refnilfttioM,  471 

Acts  of  the  last  session,  17 

Admission  of  attomejs  and  aoliciton,  7, 8 

iiodcetor,S47 
Agents  actiDfi^  for  country  attomeyi,  7,  ft 
Almanac,  legpil.  f  4 

America,  apprebenaion  of  oiTenden  tn»  5 
p   Amendment,  cases  relating  to,  5t7 
Apprehension  of  offenders  in  France,  3 
America,  5 
Appointment,  164 
Arbitration,  Stt 
Arrest  on  mesne  process,  101 
Articled  clerks,  90 

Attorneys'  and  soHcitora'  emolomenta,  t73 
signing  rolls,  6 

agents  of  country  attorneys,  7,  ft 
practising  as  solicitors,  f5,  56 
prohibiting  practice,  90 
privilege,  90 
signing  bills  of  coats,  90 
annual  certificates,  t7,  41 
in  insolrent  debtors'  court,  9 
in  palatine  courts,  39 
practising  in  vanoua  towns,  138 
to  be  admitted,  f  6,  40, 75,  tl5,  249,  t83 
renewed  certificates,  9.  215,  247,  518 
admission  in  chancery,  8 

in  bankruptcy,  7 
in  superior  courts,  248 
notice  of,  274 
Bankrupts,  aee  Mmth^  LiU 
Bankruptcies  superseded,  ib, 

dividends  declared,  479,  500,  516 
Bankruptcy,  alteration  of  practice,  25, 344 

country  commissioners,  129, 148 
cosu.  35,  55 

unclaimed  diridends,  294 
powers  of  attorney,  248 
Bar,  ezaiDination  before  calling  to,  523 

priry  councillora  at  the,  521 
Barriaters  called.  118,  312 
Bench  and  bar,  state  of,  51 
Bills  in  parliament :  transfer  of  property,  370 
palatine  courts  of  chancery,  69 

county  courts,  82 
privy  council,  405 
penalties  on  gaming,  309 
poor  law  amendment,  376 
superior  courts'  proceedings,  338 
common  law  process,  525 
ecclesiaatical  courts,  341 
debtors  and  creditora,  342 
roasters  and  aenrants,  406 
law  of  libel,  342 
letters  patent,  342 
email  debta,  423 
county  coronera,  389 
tenants'  improvements,  432 
quarter  sessions,  447 
county  courts,  487,  503 
Biography,  legal,  115, 177,  276,  481 
Bond,  lost,  290 
Boothby  on  local  courts,  466 
Brougham,  Lord,  sUtesmen  of  Geo.  the  Third,  377 

letters  patent  bill,  342 
Campbell,  Lord,  law  of  libel  bill,  342 
Cause  lists,  13,  127,  516 


Certificates,  annual,  21 ,  27,  41,  55 

renewal  of,  29,  37,  90, 131,  229 
notices  of,  247 
Chancellor,  Lord,  letters  to,  on  law  reform,  145, 161» 

tto 

Chancery  court,  state  of,  1,  34,  41 .  50, 155 

compensations,  134,  259,  323,  358,  378, 
411 

defence  of,  193,  238 
costs,  27 

practice,  131,  407 
feea  reduced,  440,  444,  516 
offices,  attendance  at,  378 
fees,  343,  471 
compensations,  411 
claims,  491 

re^^istrar's  office,  attendance  at,  272 
Chose  in  action,  74 
CircniU  of  the  judges,  78,  S96 

western,  492 
Clerkship,  articles  of,  39, 116 
Common  law,  proposed  new  court,  226 

process,  service  abroad.  387,  525 
Conveyancing  coats,  taxation  of,  308 
Consolidation  of  the  law,  50, 118,  443 
Comers'  crown  office  forms,  448 
Coroner's  bill,  389 
Cosu,  27,  89 

in  bankruptcy,  35.  55,  310 
under  Lord  Denman's  act,  155,  201 
Cottenham,  Lord,  debtors'  and  creditora*  bill,  342 
County  courts,  410,  430,  466,  487,  503 

bill,  487,  50J 
Courts,  superior,  improvement  bill,  338 
removal  from  Westminster,  378 
Criminal  trial,  appeals,  257 

procedure,  268 
Crown  side  of  the  Queen's  Bench,  219,  232 
Debtor  and  creditor  bill,  342 
Decisions  of  the  superior  courts,  see  Digetted  Jndtx 
Deeds  lost.  113 

signature  to,  151 
Diatress.  39, 73, 312.  387 
Dividends  unclaimed  in  bankruptcy,  294 
Eecleaiaatical  courU  bill,  341,  385,  443,  485,  522 
Editor'a  letter  box,  end  of  each  Number 
EUenborough,  Chief  Justice,  character  of,  276 
Enrolment  of  crown  leases,  182 
Equity,  notes  oo,  see  Cpntsnti 
Equitable  inortgages,  373, 472 
Estates,  law  of,  420, 441 
Examination  orders  in  obancery,  228,  230 
notes  on  orders,  231 
information  relating  to,  9,  27,  41, 67, 

208,215,272,433,532 
questions,  65,  266 
candidates  passed,  119,  364 
mode  of  conducting,  113,  154,  189* 
200,  214,  235.  286,  310,  345 
Examiners  appointed,  229,  235 
Execution,  466 
E^ecutom  by  deed,  82 

allowancea,  102 
aigning  bills,  90 
Farrim  oo  answers  in  chancery,  291 
Fees  in  chancery  reduced,  440,  444,516 
Foreign  jurisdiction  act,  18 
Foreigners  in  Frsoce^  372 
Forensic,  medicine,  102,  197 
France,  apprehension  of  offenders  in,  3 
Gaming,  322 
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Gaining  penalties,  309, 445 

Girdlestone,  Samuel,  Q.  C.,  nlemoir  of,  115' 

Goldsmith's  English  bar,  110 

Gay*s  forensic  medicine*  109,  107 

Hackney  carriage  act,  105 

Indemnity  aet»  485 

Infanta'  necessaries,  51 

Inns  of  court  revenues,  S3 

Insolvent  dehtors*  act,  defects  io,  394 

Insurance  of  life,  S 

Intestacy,  crown  leases,  118 

Joint  stock  companies  transfers,  ISO 

wben  illegal,  tfT 
Judges*  chambers  business,  258 
Judgments,  law  of,  3S5 
Jurisdiction,  foreign,  act,  IB 

equitable,  of  courts  of  1«w^  49 

courts  of  request,  138, 155 

superior  courts,  424 
Justice  administered  at  suitors'  expense,  ttS,  428 
Koe  and  Miller's  law  of  bankn^toy,  1^ 
Law  reforma,  see  ContenU 

Amendment  Society,  462,  484 
Lee^a  evidence  of  abstracts  of  title,  23V 
Legacy  receipts,  charges  on,  216 
Legal  lyrics,  160, 176 
Legislation,  public,  503 
Lessor's  title,  production  of,  164 
Libel,  and  defamation  amendment,  97 

law  of,  bill,  342 
Limitation,  statute  of.  307 
Local  courts,  410,  430,''466 

bill.  487.  503 
Lost  deeds,  evidence  of,  113 
Lunacy  act,  34 

orders,  531 
Mal-practice  of  old,  247 
Marks  and  titles,  164 
Marriage  act,  201 

Married  woman,  separate  use,  149, 30B 
bankruptcy,  25 
mortgagee,  1 17 
alienation  to  and  by,  441 
Masters  in  Chancery,  chief  clerks' qualification,  *149 
Maater  and  aervants  bill,  406 

extra,  see  Monthly  List 
Miller  on  the  land  tax,  7*2 
Mortgage  atamp,  74, 116, 155, 196 

equitable,  373, 472 
O'Connell's  trial  for  conspiracy,  553 
Onley,  C.  S.,  memoir  of,  115 
Orders,  new,  see  Cnrttentt 

notes  on  examination,  231 
Outlines  of  law.  Historical,  68, 185,  280 
Palatine,  county  court  bill,  82 
chancery  court  bill,  69 
court  attorneys,  39 
Parliament,  laws  bills  m,  see  Cimtenff 
Particulars  of  demand,  428 
Partnership,  dissolution  of,  1 8 
Partnerships  dissolved,  see  end  of  §aeh  MotUh 
Patent,  letters,  bill,  342 
Pleas  and  pleading,  464 
Poor  law  amendment  bill,  376 
Practice  in  bankruptcy,  25 
Practical  points  of  general  interest,  see  Omtenti 
Precedenov,  legal.  386 
Private  bills  in  parliament,  337 
Privilege  of  ottomeys.  90 
Privy  council  appeala,  321,  405 
Procesa,  decisions  relating  to.  427 
Promotions,  248.  S78,  472,  485,  501 
Prosecution,  public,  502 
Re-admisSion  casea,37,  90 
Keforms  of  the  law,  see  Contenit 
Registrars'  office  in  chancery,  attendance  at,  272 


Regui«tianB,'new,  eee  Gsitfmct 

Reporting  law  caaes,  322 

■Reeeerebee,  Oegal,  24,  200 

Retoma  to  parliament,  see  ContenU 

Reviews :  Goldsmith's  English  bar,  110 

Koe  and  Miller's  bankruptcy  lev,  167 
]..ee'8  evidence  of  title,  236 
Itooae's  copybold  act,  328 
Comer's  crown  office  forms,  448 
Gtiy*s  forensic  medicine,  102, 197 
Legal  almanac.  24 
Miller  on  land  tax,  79 
Stewart^s  Btackstone,  523 
dir  J.  Stoddart's  law  of  marriage,  SSO 
Farren  on  answers  in  cbaneery.  391. 
Bodtbby  on  local  conru,  466 ' 
Brougbam's  stateamen*  377 

Rights  of  commons,  118, 155 

Roused  amended  copybold  act,  328 

Rules,  new,  see  Contmita 

Scandal  to  a  stranger,  463 

Scire  facias,  508 

See,  offiencea  at,  406,  432 

Servioe  of ^pfoceas,  nabstltuted,  407 

Sessions,  quarter,  bill,  447 

Setting  aside  proceedings,  509 

Sharps,  Sutton,  Q.  C,  memoir  of,  177 

Sheriffii,  under-slieriflb,  &0.,  358 

Signing  rolls,  15 

Sinecures  in  courts  of  law,  401 

Sittings  of  the  courts,  64, 175, 224,  296, 5W,  S». 
478,  516 
'  -fllsre  trade,  aoppression,  53 

SfDiai'debts  bdt  425 

Solicitors,  see  Attorneys 

to  goTsmment  boards,  115 
•xaminstiDn  of.  228,  230 

Spenish  jurisprudence,  361 

Stamps  on  alienation  of  propertr,  423 

Stamping  deeds.  216 

Ststntes :  apprAension  of  offenders  sbrosd,  5, 5 


foreign  jurisdiction,  18 
regdlation 


regulation  of  tbeatres,  35,  51 
suppression  of  slave  trade,  53 
baekney  and  stage  carriages,  105 
offences  at  aea,  406, 432 
actions  for  gaming  penalties,  445 
transfer  xyf  8|  per  Cents,,  471 
annual  indemnity,  485 

Stage  carriage  act,  105 

Stewart%  msckstone,  523 

Stoddart's  law- of  marriage,  330 

Stocks,  prices  of,  see  tfimclUy  Lttt* 

Stock,  transfer  act,  471 

Student*s  visit  to  the  courts,  1S2 

Suitors' fund  and  fee  fond,  152,429,  ^00 

Superior  courts  bill,  338 

decTsions  of,  see  Digtttsd  Mex 

Taxing  masters*  office,  6 

'         registrar  in  bankruptcy,  258 

Tenant  in  tail,  alienation  by,  420 

Tenants'  permanent  improvement  I^H,  432. 

Tlieatres,  regulation  of,  35,  51 

Title  for  sixty  yeara,  410,  433 

Tranafer  of  property  bill,  369,  410, 421,  445 

Trial  of  Mr.  O'Connell,  353 

Trustees,  34,  74, 116.  155 

Unqualified  practitioners,  378,  394, 420 

Usages  of  profeasion,  165 

Vendor  and  purchaaer.  290 

Welsh  attorneys,  srticled  clet^s  of,  56,  88,  f93 

Wai,  surrivorship.  25,  74, 116 
signature,  290 
For  references  to  tbs  points  decided  by  ibe  C««J 

reported  in  this  volume,  see  the  alpksbetical  Vigeittd 

Index,  pp.  537—548.  
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